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THE  TRUE  METHOD  OF  INTERPRETING  THE  CIVIL  CCJ-DE. 

{Contimied.) 

It  will  be  proper  to  add  a  few  illustrations  to  those  given  at  the  close 
of  the  preceding  article.  The  common  law  rule  is  well  settled  that, 
where  an  act  done  by  an  assumed  agent  is  of  such  a  kind  that  the  law 
requires  the  agent's  authority  to  be  conferred  in  some  particular  man- 
ner, as  by  a  writing,  or  by  a  sealed  instrument,  the  act,  when  done  with* 
out  antecedent  authority  can,  in  general,  only  be  ratified  by  the  same 
sort  of  proceeding  or  in  the  same  kind  of  mode  as  would  be  necessary, 
by  the  law,  to  confer  a  previous  authority.  Thus,  whenever  antecedent 
authority  to  do  a  certain  act  can  only  be  conferred  by  a  writing  or  a 
deed,  such  act,  if  unauthorized,  can  only  be  ratified  by  a  writing  or  by 
an  instrument  under  seal.  This  general  common  law  rule  is  subject  to 
one  most  important  limitation.  It  applies  only  in  those  cases  where  the 
ratification  would  operate  as  an  assent  by  the  assumed  principal;  that  is, 
where  the  ratification  was  either  expressed  by  words,  or  was  implied. 
from  such  acts  as  indicate  assent  merely  without  anything  more.  It 
does  not  apply  where  the  ratification  operates  hy  way  of  estoppel, 
where  the  assumed  principal  not  merely  indicates  his  assent,  but  does 
something  which  estops  him  from  denying  the  authority  of  his  assumed 
agent.  This  might  happen  when  the  ratification  is  implied  from  the 
principal's  receiving  and  retaining  the  proceeds  and  benefits  of  the 
assumed  agent's  act  after  full  knowledge  of  all  the  facts/  The  civil 
code  leaves  it  very  doubtful  whether  this  latter  most  just  and  righteous 
nile  of  the  common  law  is  not  abrogated.  The  whole  subject  of  rat- 
ification is  dealt  with  in  five  short  sections.'  The  first  of  these  is  a. 
striking  illustration  of  the  concise  mode  of  expression  described  in  the 
preceding  article,  and  reads  as  follows:  '' A  ratification  can  be  made 
only  in  the  manner  that  woiild  have  been  necessary  to  confer  an  original: 
authority  for  the  act  ratified,  or  where  an  oral  authorization  would  suf- 
fice, by  accepting  or  retaining  the  benefit  of  the  act  with  notice  thereof. " 

'See  editor's  note,  1  Am.' Lead.  Caa.  pp.  717-721. 
'Civil  Code,  §§  2,310-2,314 

*Ibed,  §2,310.    Thia  whole  section  is  cerfcaioly  most  careless  in  its  mode  of  expression^ 
Bead  stnotly  according  to  its  grammatisal  construction,  it  says,  "  that  where  an  oral  author*  - 

Vo.40*l.  1 
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Tlie  sections  of  t^c;c6do  defining  fraud,  furnish  another  illustration 
of  the  uncertainty/  SjUkbiguity,  and  imperfection  resulting  from  this  ex- 
treme conciseness,  and  brevity  of  statement,  this  attempt  to  condense 
several  differe^nt/ although  related,  doctrines  within  the  limits  of  a  single 
formula  or  prgposition.  Fraud  is  regarded  from  different  points  of  view 
bylaw  and  ty*  equity.  In  law,  an  actual  intent  to  deceive,  a  knowledge 
of  the.falsity — the  scienter — is  an  indispensable  element  of  the  concep- 
tion* ".'Ihere  is  no  "  constructive  fraud"  at  law.  In  equity  such  actual 
inceni?  to  deceive  and  knowledge  of  the  falsity  are  not  always  essential. 
•-Acting  upon  the  principle  of  good  faith,  courts  of  equity  have  de- 
•^termined  several  independent  species  of  either  actual  or  constructive 
•  ]fraud,  which  would  not  be  fraud  at  law.*  Actual  fraud  both  at  law 
and  in  equity  consists  either  in  representations  or  in  concealments.  It 
is  settled  in  equity  as  well  as  in  law,  that  the  intentional  concealment  of 
even  a  material  fact  known  to  a  party,  is  not  fraud,  unless  there  was  some 
duty,  arising  either  out  of  his  prior  relations  or  from  the  circumstances 
of  the  transaction  itself,  resting  upon  said  party  to  disclose.  Mere  con- 
cealment, with  nothing  else,  is  not  fraud.*  The  civil  code  draws  no  dis- 
tinction between  fraud  at  law  and  in  equity;  it  is  utterly  silent  upon  ani 
such  distinction.  Its  language  is  universal,  and  ignores  the  existence  of 
any  difference  between  law  and  equity.  In  th6  title  on  contracts,  in  the 
chapter  upon  "  Consent,"  it  declares  that  fraud  is  either  actual  or  con- 
structive.® It  then  defines  "  actual  fraud,"  by  a  very  abstract  and  con- 
cise mode  of  expression,  in  a  section  containing  five  subdivisions,  and 
describing  five  distinct  species  of  fraud.' 

ization  would  suffice,  a  ratification  can  onf^  be  made  by  acceptin;^  or  retaining  the  benefit  of 
the  act,  after  notice  thereof ; " — since  the  word  orUi/j  by  a  strict  grammatical  construction, 
necessarily  limits  the  second  clause  of  the  section,  as  well  as  the  first.  No  such  absurd  con- 
clusion, however,  can  for  a  moment  bo  i>ermitted  by  the  courts.  They  would  certainly  hold 
that  the  socoiul  clause  simply  means  *'  that  when  an  oral  authorization  would  suffice,  one  of 
the  modes  of  ratification  maybe  by  accepting  or  retaining  the  benefit  of  the  act,  after  notice 
thereof."  Of  course,  when  an  oral  authoi  ity  would  suffice,  the  ratification  maybe  by  express 
verbal  language,  or  by  express  written  language,  or  by  acta  other  than  accepting  or  retaining 
the  benefit  of  the  act,  according  to  the  circumstances  j  and  it  caanot  be  possible  that  the 
legislature  meant  to  chanee  this  common  law  rule.  The  first  claus3  of  the  section  may  have 
abro&rated  the  other  branch  of  the  common  law  doctrine  concerning  ratification  by  estoppel, 
mentioned  iti  the  text.  There  was  no  good  reason  for  this  alteration ;  on  tho  coutrarv,  the 
plainest  consi.lerations  of  justice  require  that  the  entire  common  law  doctrine  should  he  ra- 
tained.  The  section  at  least  shows  that  a  strictly  literal  interpretation  of  the  civil  code  is  not 
always  possible. 

*  Without  attempting  any  description  of  these  various  species,  I  may  bo  permitte  1  to  refer 
to  my  work^on  equity  where  they  are  fully  described :  see  2  Pomeroy  on  Eq.,  ^';5o74,  875,  884 
( it  law),  885-sxS8  (forms  of  actual  fraud  in  equity) ;  922, 923  (nature  andkind^*  of  constructive 
fraud  in  equity). 

*  Without  discussing  this  proposition  I  refer  to  2  Pomeroy  on  Eq.,  §§901,  902  and  cases 
cited. 

6  Civil  code,  §1,57L 

^Ib.,  §1,572.  I  cannot  refrain  from  making  a  few  observations  upon  this  section,  idthough 
it  is  not  my  main  purpose  to  criticise  the  actual  rules  of  the  code.  In  the  first  place,  it  may 
be  noticed  that  the  section  wholly  omits  the  most  common  every  day  form  of  fraud  at  law, 
namely,  "the  statement,  as  a  fact,  of  that  which  is  not  true,  by  one  who  at  the  time  knows  U 
to  be  false."  ^  It  is  only  by  inference,  that  this  most  frequent  form  of  legal  fraud,  which  is  con- 
stantly coming  before  the  courts,  can  be  embraced  within  the  language  of  the  first  subdi- 
vision.   In  the  second  place,  the  third  subdivision,  if  toLen  lUeraUyt  must  work  a  complete 
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While  the  authors  of  the  code,  in  these  subdivisions,  seem  to  have  in 
mind,  and  to  be  describing,  the  various  forms  of  fraud  as  they  exist  at 
law,  yet  it  is  very  remarkable  that  in  none  of  the  acts  mentioned  in 
these  subdivisions,  is  an  inte)it  to  deceive  made  essential  in  order  to  con- 
stitute the  fraud.  By  the  language  of  the  introductory  clause  of  the 
section,  any  of  the  acts  described  in  the  five  subdivisions,  done  by  a 
party  to  the  contract,  with  intent  to  deceive  the  other  party,  or  to  induce 
him  to  enter  into  the  contract,  constitute  actual  fraud.  In  other  -words, 
if  the  act  is  done  in  order  to  induce  the  other  party  to  enter  into  the 
contract,  although  without  any  intent  to  deceive  him,  it  is  declared  to  be 
fraud.  As  the  doctrine  has  heretofore  been  fully  settled  concerning  fraud 
in  connection  with  the  making  of  contracts,  both  at  law  and  in  equity  the 
act  (misrepresentation  or  concealment)  must  always  be  done  for  the  pur- 
pose of  inducing  the  other  party  to  enter  into  the  contract;  and  at  law 
the  act  must  also  be  done  with  what  the  law  calls  an  intent  to  deceive. 
In  other  words,  at  law,  the  act  must  be  done  both  with  an  intent  to  de- 
ceive, and  also  for  the  purpose  of  inducing  the  other  party  to  enter  into 
the  contract.**  Is  it  possible  that  the  authors  of  the  code,  by  merely  in- 
serting the  disjunctive  conjunction  or  into  their  definition,  designed 
to  effect  such  a  great  change  in  the  well  settled  legal  doctrines  concern- 
ing fraud  ?  It  is  plain  that  the  true  meaning  and  effect  of  this  section 
can  only  be  determined  by  an  elaborate  system  of  judicial  interpretation. 

But  this  is  not  all.  'In  a  subsequent  title  on  "  obligations  imposed 
by  law,"  fraud  is  again  defined  under  the  name  of  **  deceit."  The  essen- 
tial elements  of  deceit  and  its  legal  consequences  are  first  stated."  In 
this  general  statement,  wilful  deceiving  and  an  intent  to  mislead  are 

made  indispensable.  Then  follows  a  statement  of  the  acts  which  may 
constitute  such  deceit,  in  a  section  containing  four  subdivisions,  and 
describing  four  separate  forms  of  deceit."  These  subdivisions  in  some 
respect,  correspond  exactly  with  those  of  the  section  defining  actual 
fraud,  but  differ  from  them  in  other  respects  in  a  remarkable  manner. 

change  in  the  well  settled  doctrine  of  both  law  and  equity  conceminp^  fraudulent  conceal- 
ments. Any  suppression  of  a  fact,  by  a  party  having  knowled^'o  of  it,  if  dona  in  order  to 
induce  the  other  party  to  enter  into  the  contract,  even  if  there  is  no  intent  to  deceive  that 
party,  is  declared  to  be  a  fraud  ;  the  requisite  that  there  should  be  a  duty  resting  uix)n  the 
pirty  to  disclose,  is  entirely  '^niitted  from  this  section.  I  have  alre.uly  mentioned  the  set- 
t!e«l  doctrine  of  law  and  equity  that  a  concealment  is  fraud,  only  v/hen  a  duty  rests  upon 
tlic  party  to  disclose.  Thb  doctrinq  the  section  in  subdivision  third  seeins  to  abrogate  ;  for 
taken  literally,  it  declarer  every  concealment,  even  when  there  is  no  intent  to  deceive,  to  be 
a  fraud. 

"I  may  refer  to  2  Pomeroy  on  Eq.,  §§879,  880,  883,  884. 

•CivU  code,  §1,709. 

^^Civil  code,  §1,710.  Subdivisions  one  and  four  of  this  section  are  identical,  word  for 
word,  with  the  same  subdivisions  of  §  1,572.  Subdivision  two,  althouijh  expressed  in  some- 
what different  langu^^e,  is  the  same  in  meaning^  with  the  second  subdivision  of  §1,572.  In- 
deed, it  states  the  same  doctrine,  as  settled  by  the  decisions,  in  a  clearer  and  more  simple 
njanner.  Subdivision  three  differs  widely  from  the  third  sulxlivision  of  ^  1,572.  It  states  the 
doctrine  af  to  fraudulent  concealment,  as  settled  by  courts  of  law  and  equity  ;  the  necessary 
requisite  of  a  duty  to  disclose,  is  retained.  It  would  be  simply  impossible  to  reconcile  these 
two  subdivisions  if  both  were  interpreted  literally. 
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Finally,  in  the  chapter  on  contracts,  "  constructive  fraud  "  is  defined  in 

a  section  containing  two  subdivisions."    It  carrot  possibly  .refer  to  those 
instances  which  are  described  by  text  writers  upon  equity  under  the 

name  of  **  constructive  fraud."    As  it  seems  to  me,  the  authors  of  the 

code  intend,  by  the  very  general  and  vague  language  of  this  section,  to 

include  those  instances  which  would  be  regarded  as  fraud  in  equity 

although  not  so  at  law.     Without  a  full  and  accurate  knowledge  of  the 

settled  doctrines  concerning  equitable  fraud,  this  language  would  convey 

very  little  definite  meaning  to  lawyers  or  judges. 

Another  illustration  of  ambiguity  and  uncertainty  is  found  in  the  title  on 

negotiable  instruments.     It  is  a  familiar  common  law  rule  that  a  promis- 

soiy  note  payable  on  demand,  either  with  or  without  interest,  becomes 

payable  at  once,  so  that  a  suit  may  be  brought  upon  it  on  the  day  after 

its  date  without  any  actual  demand.*''    It  was  further  settled  with  regard 

to  such  notes  that  they  become  mature  on  the  next  day  after  their  date, 

with  all  the  consequences  of  such  maturity.     Demand  of  payment  must 

be  made  on  that  day  or  endorsers  would  be  discharged;  a  transfer  after 

that  day  would  be  a  transfer  after  maturity;  and  finally,  the  statute  of 

limitations  began  from  that  day.*'     Similar  rules  were  established  with 

respect  to  bills  payable  on  sight."     The  civil  code  contains  the  following 

provisions  concerning  such  demand  notes:    "Apparent  maturity  of  a 

promissory  note  payable  at  sight  or  on  demand,  is  1.  If  it  bears  interest, 

one  year  after  its  date;  or  2.  If  it  does  not  bear  interest,  six  months 

after  its  date."*^    This  section  is  a  most  striking  illustration  of  the  am- 

"lb.,  §1,573. 

If  Haxtun  v.  Biflliop,  3  Wend.  13. 

^^It  is  true  that  some  cases  had  drawn  a  distinction  between  notes  on  demand  without  in- 
terest, and  those  with  interest,  and  had  held  the  latter  to  be  continuing  securities,  not  ma- 
turing at  once ;  but  most  of  these  cases  had  been  overruled ;  and  the  law  as  statad  in  the 
te\t  was  settled  by  the  great  weight  of  authority.  See  Mcrritt  v.  Tod,  23  N.  Y. ,  28 ;  Paj-ne 
V.  Gardener,  29  Id.  146;  Herrick  v.  Woolverton,  41  Id.  581 ;  Hirst  v.  firooks,  50  Barb  334. 

^*SeeMintman  v.  D*Equino,  2  H,  BL  565;  Mellish  v.  Rawdon,  9  Bing.  416;  Brady  v. 
Little  Miami  R.  R.,  34  Barb.  249;  Benton  v.  Martin,  40  N.  Y.  345. 

^^  Civil  code,  §3,135.  One  single  effect  of  this  provision  is  stated  in  a  subsequent  section, 
namely :  '*  §3,24&— If  a  promissory  note  payable  on  demand  or  at  sight,  without  interest,  is 
not  duly  presented  for  payment  within  six  months  from  its  date,  the  endorsers  thereof  are 
exonerated,  unless  such  presentment  is  excused."  It  is  certainly  very  strange  that  no  rule  is 
given  as  to  the  effect  upon  the  endorsers  of  a  failure  to  present  a  demand  note  with  inter- 
est for  payment  within  a  year  from  its  date.  The  full  meaning  and  legal  effect  of  §3,135  can 
only  be  determined  by.a  course  of  judicial  interpretation.  What  is  meant  by  the  apparent 
maturity  "  of  such  a  note?  Does  it  result  from  this  section  that  no  suit  can  be  maintained  on 
a  demand  note  without  interest  until  the  six  months  from  its  date  have  elapsed,  or  on  a  demand 
note  with  interest  until  a  year  from  its  date  has  elapsed  ?  The  general  rule  is  that  no  suit 
can  be  maintained  upon  a  promissory  note  before  it  has  matured.  The  same  term  ''apparent 
maturity  "  is  applied  to  all  negotiable  instruments,  in  statina:  the  time  when  they  oecome 
due,  §3,132.  Again,  does  this  section  prevent  the  statute  of  limitations  from  beginning  to 
run  on  a  demand  note  without  interest,  until  the  six  months  from  its  date  have  elaped,  and 
on  a  demand  note  with  interest  until  the  year  from  its  date  has  elaiised  ?  Finally,  is  a  trans- 
fer of  such  notes,  before  the  six  months  nave  expired,  or  the  year  has  expired,  as  the  case 
may  be,  a  transfer  before  maturity,  so  that  the  transferee  may  be  a  bona  fide  holder ;  and  U  a 
transfer  after  these  times  a  transfer  after  maturity  ?  All  these  questions  might  easily  have 
been  settled,  and  should  have  been  settled  by  plain  and  unequivocal  rules  of  the  code  itself. 
One  very  curious  result  may  ponihly  follow  from  the  judicial  interpretation  of  tnis  section. 
If  it  should  be  held  that  the  common  law  rule  allowing  a  suit  on  a  demand  note  with  or  with' 
out  interest,  to  be  brought  at  any  time  after  the  day  of  its  date,  had  not  been  changed ;  and 
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bi^ty  and  uncertainty  which  must  arise  from  such  general  lanisfuage, 
when  it  would  have  been  so  easy  to  have  provided  for  the  effects  of  such 
language  by  a  few  definite  rules  added  to  the  text.  The  same  ambiguity 
and  uncertainty  arise  from  the  corresponding  provisions  concerning 
bills  payable  at  sight,  and  the  same  observations  might  be  made  upon 
them." 

It  is  wholly  unnecessary  to  extend  these  articles  by  multiplying  such 
examples,  especially  as  it  is  not  at  all  my  main  purpose  to  criticise  the 
chil  code  as  a  work  of  legislation.  It  is  apparent,  from  the  illustrations 
already  given,  that  there  are  several  important  sources  of  ambiguity, 
uncertainty,  and  possible  error  in  the  order,  method,  employment  of 
le^l  phraseology,  use  of  language,  and  concise  manner  of  stating  doc- 
trines and  rules,  adopted  by  the  authors  of  the  code.  The  highest  inter- 
ests of  the  state  require  that  these  defects  should  be  removed,  and  that 
the  code  should,  as  far  as  possible,  be  rendered  clear,  certain,  and  com- 
prehensible, not  only  to  judges  and  lawyers,  but  to  all  intelligent  lay- 
men. This  result  might  be  reached  by  a  complete  revision  and  recon- 
struction of  the  code  itself  through  the  labors  of  an  able  commission 
appointed  for  that  purpose  under  the  authority  of  the  legislature.  Such 
a  reform  is,  at  present,  wholly  impracticable.  There  is  no  reason  to  ex- 
pect any  interference  by  the  legislature;  and  if  it  should  interfere,  there 
is  no  reason  to  anticipate  any  real  improvement  as  the  result.  To  recon- 
struct and  perfect  the  civil  code  according  to  the  highest  type  of  codifi- 
cation, would  require  the  uninterrupted  labors,  extending  through  a 
considerable  period  of  time,  of  a  commission  composed  of  the  very  ablest 
lawyers  in  the  state.  The  expense  of  such  a  commission  the  legislature 
would  not  incur,  although  it  would  be  far  less  in  amount  than  the  neces- 
sary cost  of  judicially  interpreting  the  present  code  through  a  long  suc- 
cession of  decisions.  The  only  practicable  method,  therefore,  of  remov- 
ing ambiguity  from  the  text  of  the  code,  of  ascertaining  the  meaning  of 
its  provisions  and  detei*mining  their  effect  with  certainty,  is  by  the  pro- 
cess of  judicial  interpretation. 

We  thus  reach  the  final  question,  what  principles  should  guide  the 
courts,  and  especially  the  court  of  last  resort,  in  this  work  of  interpre- 
tation? It  is  possible,  of  course,  that  the  courts  should  adopt  and  fol- 
low no  general  principle  whatever.  If  in  one  case  depending  upon  a  rule 
of  law  formulated  in  the  code,  the  court  should  rest  its  decision  wholly 
upon  the  pre-existing  common-law  rule,  without  making  any  reference 

if  it  should  be  further  helcl  that  the  statute  of  limitations  does  not  be^'in  to  run  on  such 
note?  until  six  months  or  a  year  from  tlieir  dat'3  have  eLipscnl,  as  the  case  miy  be  ;  tht-ii  wo 
Bhall  have  the  following  atrange  result :  A  note  payable  oa  denim  I  with  interest  is  not 
barred  until  yZr«  years  have  run  from  its  date,  while  a  note  payable  one  day  aftt^r  date  ia 
haired  ia  four  year.Hi  and  a  day,  a  note  payable  in  one  mjiitk  after  date  i.s  barred  in  four  years 
and  a  month.  The  possibility  for  such  a  strauge  inconiiaLency  could  easily  have  boon 
obviated. 
^«  CivU  code,  §§3,134,  3,189,  3,213. 
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whatever  to  the  text  of  the  code,  and  should  thus  virtually  treat  that 
provision  as  being  simply  declaratory  of  the  common-law  rule  with  all 
of  its  consequences  and  effects ;  if,  in  another  similar  case,  the  court 
sliould  rest  its  decision  wholly  and  exclusively  upon  the  very  text  of  the 
code,  interpreting  the  provision  strictly  according  to  its  very  letter,  mak- 
ing no  reference  to  the  pre-existing  common-law  rule  on  the  subject,  and 
should  thus  virtually  treat  the  common-law  rule  as  though  it  never  had 
existed,  and  the  provision  of  the  code  as  being  the  first  and  only  source 
of  the  rule;  and  if  in  still  another  similar  case,  the  court  should  rest  its 
decision  both  upon  the  text  of  the  code  and  upon  the  pre-existing  com- 
mon-law rule,  treating  the  common-law  rule  as  the  foundation,  constru- 
ing the  code  provision  by  its  light,  and  enquiring  how  far,  by  a  reason- 
able interpretation  of  its  language  it  had  altered,  added  to,  or  simply 
declared  the  common-law  rule;  then  the  court  would  plainly  be  guided 
by  no  principle  of  any  kind;  its  work  of  interpretation  would  be  con- 
ducted, if  I  may  be  permitted  to  use  the  expression,  in  a  hap-hazard 
manner.  In  this  manner,  particular  and  isolated  sections  or  clauses  of 
the  code  might  be  interpreted;  but  there  would  be  no  interpretation  of 

the  civil  code. 

J.  N.  P. 

(to  be  COlSTC^irED.) 
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CIRCUIT  COURT,  DISTRICT  OF  OREGON. 
Goldsmith  v.  Smith  et  al. 

September  f,  1884. 

Ejectment. — The  action  of  ejectment  as  defined  and  regulated  by  the  Oregon  code  of 
civil  procedure  (chap.  lY.,  tit.  1),  is  a  poesessory  action,  and  although  the  estate  or  interest 
of  the  parties  in  the  premises  may  be  ascertained  by  the  verdict  therein,  yet  the  plaintiff  can 
only  have  judgment  for  the  possession  wrongfully  withheld  from  him  with  damages  for  such 
Retention  and  costs  ;  and  the  defendant  can  only  have  judgment  for  costs. 

Idem— Between  Tenants  in  Common  — A  co-tenant  cannot  maintain  this  action  against 
bb  co-tenant  unless  the  possession  is  actually  and  wrongfully  withheld  from  him  or  his  right 
thereto  wholly  denied. 

Co-TENANrs— Adverse  Claim  by  One  Against  the  Other.— Where  a  co-tenant  is  in  pos- 
session and  another  co-tenant  claims  an  estate  or  interest  in  the  premises  he.d  in  common, 
adverse  to  him,  his  remedy  is  by  a  suit  in  equity  for  the  purpose  of  determining  such  adverse 
claim  as  provided  in  sec.  500  of  the  Oregon  code  of  civil  procedure. 

Before  Field,  Oiboutt  Justice,  and  Deady,  District  Judge. 

Motiou  for  judgment  on  the  pleadings. 

This  action  is  brought  by  the  plaintiff^  a  citizen  of  New  York,  to 
recover  the  possession  of  the  undivided  three-eighths  of  the  east  half 
of  the  donation  of  Danford  Balch,  the  same  being  claim  iifty-eight 
and  parts  of  sections  twenty-eight,  twenty-nine,  thirty-two  and 
thirty-three,  in  township  one  north  of  range  one  east  the  Wallamet 
meridian,  and  situate  in  the  county  of  Multnomah,  and  state  of 
Oregon. 

The  plaintiff  alleges  that  he  is  the  owner  in  fee  of  an  undivided 
five-eighths  of  the  premises,  and  as  such  entitled  to  the  possession 
thereof;  and  that  from  October  4,  1870,  to  December  31,  1883, 
''the  plaintiff,  his  predecessors  and  grantors  were  seized  of  the  said 
premises  so  owned  by  him  and  in  the  actual  and  adverse  possession 
thereof." 

The  action  is  brought  against  John  Balch  and  Alexander  Hamil- 
ton, citizens  of  Oregon,  and  the  persons  in  the  actual  possession  of 
the  property  at  the  time.  The  complaint  alleges  that  they  or  those 
under  whom  they  claim  are  the  owners  of  one  undivided  eighth  of 
the  premises;  and  that  on  December  31,  1883,  the  said  defendants, 
denying  the  right  and  title  of  the  plaintiff  to  three  of  the  said  five- 
eighths,  entered  into  and  took  possession  of  the  same  and  ousted 
plaintiff  from  the  said  three-eighths,  and  are  now  in  the  actual  posses- 
sion of  the  same;  denying  the  right  and  title  of  the  plaintiff  thereto : 
and  unlawfully  and  wrongfully  withhold  the  possession  of  the  said 
undivided  three-eighths  of  said  land  from  the  plaintiff" — wherefore 
they  pray  ''  judgment  against  the  defendants  for  the  possession  of 
said  three  of  said  undivided  five-eighths." 

The  defendants  Balch  and  Hamilton  answered,  alleging  that  they 
were  in  possession  of  the  premises  in  common  with  the  plaintiff,  as 
tenants  of  the  above  named  Smith,  Gillilaud,  Hamilton,  Dickinson 
and  Walker,  and  on  the  same  day  said  parties  applied  to  the  court 
to  bo  made  defendants  in  the  action  in  place  of  said  tenants,  as  pro- 
vided in  section  314  of  the  code  of  civil  procedure,  which  apulica- 
tion  was  allowed* 
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Afterward  these  parties  answered  the  complaint  soverallj,  setting 
forth  the  undivided  interest  of  each  in  the  premises,  which  in  tho 
aggregate  amounts  to  four-eighths  of  the  same.  They  also  deny 
that  the  plaintiff  is  the  owner  of  laore  than  one-half  of  the  premises, 
or  that  he  is  entitled  to  the  exclusive  possession  of  any  part  thereof, 
or  that  they  ever  ousted  the  plaintiff  from  three-eighths  or  any  por- 
tion of  the  premises  or  withheld  the  possession  thereof  from  him ; 
and  allege  that  they  and  the  plaintiff  are  tenants  in  common  of  the 
premises  and  as  such  are  in  the  possession  thereof. 

On  the  argument  of  the  motion,  counsel  for  the  plaintiff  contended 
that  section  j324  of  the  code  of  civil  procedure,  should  be  construed 
so  as  to  allow  a  tenant  in  common  to  maintain  an  action  against  his 
cotenant  when  the  latter  has  simply  denied  the  extent  of  his  estate 
or  interest  in  the  premises  owned  in  common,  while  the  counsel  for 
the  defendants  insisted  that  the  section  was  only  applicable  to  an 
action  at  law  to  recover  possession  of  real  property,  which  could 
only  be  maintained  according  to  it,  when  the  right  of  the  cotenant 
plaintiff,  tb  tho  '^  possession  '  of  the  premises,  was  wholly  denied  bj 
the  defendant. 

The  section  reads  as  follows :  "In  an  action  for  the  recovery  of 
dower  before  admeasurement  or  by  a  tenant  in  common  of  real  prop- 
erty against  a  cotenant,  the  plaintiff  shall  show  in  addition  to  tue 
evidence  of  his  right  of  possession  that  the  defendant  either  denied 
tho  plaintiff's  right  or  did  some  act  amounting  to  such  denial." 

This  section  is  derived  from  the  revised  statutes  of  New  York 
(Parts,  Chap.  5,  section  27),  in  which  it  is  provided  that  in  an  action 
of  ejecftnent  between  tenants  in  common,  the  plaintiff,  ''in  addition 
to  all  other  evidence  which  he  may  be  bound  to  give,"  shall  prove 
' '  that  the  defendant  actually  ousted  "  him  ''  or  did  any  act  amount- 
ing to  a  total  denial  of  his  right  as  such  cotenant." 

In  the  draft  of  the  New  York  code  of  civil  procedure,  reported, 
December  31,  1849,  the  commissioners  took  this  section  and  made 
it,  in  a  modified  form,  section  890  of  such  draft — placing  it  in  a  title 
relating  to  *'  Actions  to  determine  conflicting  claims  to  real  property," 
under  which  it  was  intended  that  both  legal  and  equitable  rights 
and  claims  to  real  property  might  be  prosecuted  and  determined. 
The  modification  consisted  in  extending  the  section  to  actions  "for 
the  recovery  of  dower  before  admeasurement,"  and  providing  that 
the  plaintiff  who  claims,  as  a  cotenant,  must  ''show  in  addition  to 
the  evidence  of  his  right,  that  the  defendant  either  denied  tho 
plaintiff's  right  or  did  some  act  amounting  to  such  denial." 

Subsequently  (1862),  tho  section  was  incorporated  in  Oregon  code 
of  civil  procedure,  as  section  324  thereof,  and  is  a  part  of  title  1  of 
chapter  4,  relating  exclusively  to  actions  at  law  "to  recover  the 
possession  of  real  property,"  with  the  addition  of  the  words  "of 
possession  "  inserted  after  the  words  "  evidence  of  his  right." 

Tho  code  also  provides  (Chap.  5,  Title  8,  Section  500)  for  the 
determination  of  "adverse  claims  to  real  property,"  by  a  suit  in 
equity.     The  section  reads  as  follows: 
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"Any  person  in  possession  by  himself  or  his  tenant,  of  real 
prox)erty,  may  maintain  a  suit  in  equity  against  another,  who  claims 
an  estate  or  interest  therein  adverse  to  him,  for  the  purpose  of 
determining  such  claim,  estate  or  interest." 

George  H.  Williams  and  James  K.  Kelly ^  for  the  plaintiff. 
P.  L,  Willis  and  Jam^s  F.  Watson^  for  the  defendants. 

The  opinion  of  tlie  court  was  delivered  by  Field,  Circuit  Justice. 

This  is  a  motion  for  judgment  that  the  complaint  be  dismissed,  and 
that  the  defendants  recover  costs  and  disbursements,  on  the  ground 
that  the  complaint  "  does  not  state  facts  sufficient  to  constitute  a 
caase  of  action."  It  is  in  fact  an  attempt  to  obtain  by  motion  after 
answer  the  benefit  of  a  demurrer  to  the  complaint,  which  must  be 
regularly  presented  before  answer.  It  can  only  be  filed  subsequently 
npon  leave  of  the  court  and  a  withdrawal  of  the  answer.  The 
motion,  therefore,  in  the  form  in  which  it  is  presented  must  be  denied. 

But  as  by  the  pleadings  it  appears  that  the  plaintiff  has  presented 
his  case  upon  the  theory  that  one  cotenant  of  real  property  in 
possession-can  maintain  ejectment  against  another  cotenant  also  in 
possession,  if  the  extent  of  the  plaintiff's  interest  is  denied,  it  may 
not  be  improper  to  call  the  attention  of  counsel  to  matters  which 
are  essential  to  the  maintenance  of  the  action  and  consequently  to 
the  allegations  of  the  complaint. 

The  action  of  ejectment  is  primarily  for  the  possession  of  the 
property  in  controversy,  the  right  to  which  may  depend  upon  the 
ownership  of  the  property  or  a  contract  with  the  owner  for  the  use 
of  it — a  letting  of  it  by  him  to  the  plaintiff.  There  must  be  in  the 
plaintiff  a  present  right  of  possession  which  is  withheld  by  the 
defendant:  Sec.  313,  code  of  civil  procedure. 

Now  each  tenant  in  common  has  an  equal  right  to  the  possession 
of  the  whole  and  of  every  part  of  the  common  property,  if  a  tenant 
in  common  is  in  possession  of  any  interest,  no  matter  how  small,  he 
is,  in  law,  in  possession  of  the  whole  property.  Therefore,  no  ten- 
ant in  common  in  possession  can  maintain  ejectment  against  a 
cotenant  also  in  possession.  In  such  case  he  already  has  all  that  a 
judgment  in  his  favor  could  give  him.  To  sustain  such  an  action 
the  cotenant  plaintiff  must  be  entirely  excluded  from  the  possession. 

The  statute,  section  324  of  the  code  of  civil  procedure,  does  not 
change  this  rule  of  the  common  law;  it  only  changes  the  proof  of 
ouster,  or  rather  makes  a  denial  of  the  plaintiff's  right  of  possession 
the  equivalent  of  actual  ouster,  so  as  to  authorize  a  recovery  upon 
proof  of  such  denial  when  his  right  is  otherwise  established. 

In  the  case  at  bar  the  complaint  alleges  that  the  plaintiff  is  the 
owner  of  five  undivided  eighths  of  the  premises  described,  and  was 
in  their  actual  and  adverse  possession  for  a  period  exceeding  thir- 
teen years — from  October  4,  1870,  to  December  31,  1833;  that  on 
this  last  date  the  defendants  entered  upon  three  of  these  five-eighths 
and  excluded  him  from  them,  and  withhold  them  from  him;  and 
that  they  are  the  owners  of  one  undivided  eighth. 
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There  is  no  allegation  that  the  plaintiff  has  ever  been  dispossessed 
of  the  remaining  two  of  the  five  undivided  eighths.  The  necessary 
presumption,  therefore,  is  that  he  is  still  in  their  possession. 
Being  in  possession  as  such  owner,  he  is  in  possession  of  the  whole 
premises,  under  the  law  which  governs  the  rights  of  tenants  in 
common.  So  as  the  complaint  now  stands,  the  plaintiff  cannot 
upon  its  allegations  recover  in  ejectment.  The  allegation  of  owner- 
ship of  the  fiv&-eighths  must  be  reduced  to  that  of  three-eighths,  or 
the  ouster,  that  is  the  denial  of  the  plaintiff's  right  by  the  defend- 
ants must  be  alleged  to  extend  to  the  whole  five-eighths.  If,  there- 
fore, the  present  action  is  to  be  continued,  the  complaint  must  be 
amended  in  this  form. 

But  if  the  fact  be  as  stated  that  the  plaintiff's  right  to  three  of 
the  five-eighths  is  only  denied,  and  he  continues  in  possession  as  the 
owner  of  two-eighths,  whilst  the  defendants  are  admitted  to  be  the 
owners  of  one-eighth,  the  plaintiff's  remedy  to  determine  the 
validity  of  the  defendant's  right  to  the  disputed  three-eighths,  is  in 
equity,  under  the  statute  (code  of  civil  procedure,  sec.  500),  author- 
izing suits  for  the  determination  of  estates  claimed  adversely  to  the 
owner. 

Being  in  possession  by  his  cotenancy,  the  plaintiff  can  insist  that 
the  defendants  disclose  their  alleged  adverse  interest,  and  call  upon 
the  court  to  pass  upon  its  validity.  In  this  way  the  claims  and 
rights  of  the  defendants,  as  against  the  plaintiff  can  be  fully  deter- 
mined. 

Whilst  the  motion,  as  presented,  is  denied,  the  plaintiff  can  have 
leave  to  amend  his  complaint  as  suggested,  the  defendants  having 
the  right  to  answer  anew,  or  he  can  withdraw  the  present  action  and 
institute  a  suit  in  equity*     Motion  denied. 


Deady,  D.  J.  I  concur  with  the  circuit  justice,  but  wish  to  add 
that  this  motion  is  anomalous  and  will  not  lie  under  any  circum- 
stances. 

It  is  made  by  the  defendant  and  is  for  '^  judgment  on  the  plead- 
ings"— the  pleadings  being  the  complaint  and  answer.  But  as  a 
judgment  on  the  pleadings  cannot  be  given  on  the  pleading  of  the 
party  moving  for  it,  unless  the  truth  of  the  allegations  therein  is 
admitted  by  the  subsequent  pleading  or  silence  of  the  adverse  party, 
this  is  really  a  motion  by  the  defendant  for  a  judgment  on  the  com- 
plaint. Now  there  can  be  no  judgment  for  the  defendant  on  the 
complaint,  except  upon  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and  that  objection  or  question 
can  only  be  made  by  demurrer.  So  that  if  the  defendant  had  made 
this  motion  before  answer,  still  it  would  not  lie. 

But  the  motion  is  also  singular  in  the  nature  of  the  judgment  it 
asks — '*  that  the  plaintiff's  complaint  be  dismissed." 

A  bill  or  suit  in  equity  is  said  to  be  *' dismissed"  when  finally 
disposed  of,  adversely  to  the  plaintiff  therein;  and  unless  the  decree 
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0?  dismissal  is  declared  to  be  "  without  prejudice,"  it  is  a  bar  to 
any  further  litigation  of  the  matter  between  the  parties.  But  an 
action  at  law  is  disposed  of,  either  by  a  judgment  for  the  plaintiff  or 
in  bar  of  its  maintenance  or  of  nonsuit.  By  either  the  first  or  sec- 
ond one  the  cause  of  action  is  determined  and  the  action  brought 
to  an  end;  but  by  the  third,  the  action  only  is  ended  or  disposed  of, 
aDd  another  may  be  brought  upon  the  same  cause. 

This  judgment  of  nonsuit  can  only  be  obtained  on  motion  of  the 
defendant  before  trial,  because  of  the  failure  of  the  plaintiff  to 
appear  for  trial,  or  by  consent.  The  form  of  it  is,  ''  that  the  plaint- 
iff take  nothing  by  his  suit  or  action  and  the  defendant  go  hence 
without  day/'  and  the  effect  of  it,  under  the  code,  is  to  dismiss  the 
action:  See  code  of  civil  procedure,  chap,  ii,  title  xi. 

But  a  ''  motion  "  to  dismiss  '*  a  complaint,"  whether  at  law  or  in 
^uity,  will  not  lie  under  any  circumstances  and  it  proceeds  upon  a 
total  misconception  of  the  nature  of  legal  procedure,  both  under  the 
code  and  at  common  law. 


CmCUIT  COURT.   DISTRICT  OF  CALIFORNIA. 

September  t$,  188 4. 

Abigail  B.  Colton  v.  Ellen  M.  Oolton. 

Will  Cottbtbued— Trusts— Recoxhzndation  and  Request.— The  will  of  David  D.  Col- 
ton, containB  this  provision:  "  I  give  and  bequeath  to  my  said  wife,  Ellen  M.  Colton,  all  my 
estate,  real  and  personal,  of  wbicn  I  shall  die  seized,  or  possessed  or  entitled  to.  I  recom- 
mend to  her  tho  care  and  protection  of  my  mother  and  sister,  and  request  her  to  make  such 
gift  and  provision  for  them,  as  in  her  iudgment  will  be  best"  Held-.  That  this  pro  vision  is 
not  an  absolute  gift,  or  bequest  in  trust  for  the  mother  and  sister  of  the  testator— that  it  is 
not  an  imperative  command,  to  make  the  provision  for  their  support,  but  only  a  recommenda- 
tion and  request,  leaving  the  matter  to  the  judgment  and  discretion  of  his  survivinp;  wife. 

Trusts  Arisixo  from  Precatory  Word-s  in  Wills. — The  conditioas  necessary  to  rai^e  a 
trust  from  words  of  recommendation  and  request  in  a  will  discussed. 

KcLES  FOB  CONSTBUCTION  OF  WiLLS  uuder  the  civil  code  of  California  stated  and 
appUed. 

The  opinion  states  the  facts. 

^V.  W.  dc  H.  8.  Foote  ^nA.jGhrove  L.  Johnson^  for  the  com- 
plainant. 

Crittenden  Thornton  and  Stanly,  Stoney  &  Hayes,  for  the  de- 
fendant. 

Sawteb,  CmcDiT  Judge.  This  is  a  bill  in  equity  to  establish  a 
trust  in  favor  of  complainant  in  the  estate  of  the  late  David  D.  Col- 
ton, deceased,  in  the  hands  of  his  devisee  and  legatee,  Ellen  M. 
Colton;  and  to  obtain  a  decree  against  the  defendant,  requiring  her 
to  make  a  suitable  provision  out  01  the  estate  devised  and  bequeathed 
to  defendant,  for  the  maintenance  of  complainant. 

The  will  out  of  which  the  suit  arises  is  as  follows,  to  wit:  "I, 
David  D.  Colton,  of  San  Francisco,  make  this  my  last  will  and 
testament.    I  declare  that  all  of  the  estate  of  whioh  I  shall  die  pos- 
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sessecl  is  community  property,  and  was  acquired  since  my  marriage 
with  my  wife.  I  give  and  bequeath  to  my  said  wife,  Ellen  M.  Col- 
ton,  all  of  the  estate  real  and  personal,  of  which  I  shall  die  seized, 
or  possessed,  or  entitled  to.  1  recommend  to  her  the  care  and  pro- 
tection of  my  mother  and  sister,  and  request  her  to  make  such  gift 
and  provision  for  them,  as  in  her  judgment  will  be  best.  I  also 
request  mj  dear  wife  to  make  such  provision  for  my  daughter  Helen , 
wife  of  Crittenden  Thornton,  and  Carrie,  as  she  may  in  her  love  for 
them  choose  to  exercise.  I  hereby  appoint  my  said  wife  to  be  the 
executrix  of  this  my  last  will  and  testament,  and  desire  that  no 
bonds  be  required  of  her  for  the  performance  of  any  of  her  duties  as 
such  executrix.  I  authorize  and  empower  her  to  sell,  dispose  of, 
and  convey  any  and  all  of  the  estate  of  which  I  shall  die  seized  and 
possessed,  without  obtaining  the  order  of  the  probate  court,  or  of 
any  court,  and  upon  such  terms,  and  in  such  manner,  with  or  with- 
out notice,  as  to  Tier  shall  seem  best.  If  mv  said  wife  shall  desire 
the  assistance  of  anyone  in  the  settlement  of  my  estate,  I  hereby 
appoint  my  friend  S.  M.  Wilson  of  San  Francisco,  and  my  secre- 
tary, Charles  E.  Green,  to  be  joined  with  her  in  the  said  executor- 
ship, and  authorize  her  to  call  in  either  or  both  of  the  said  gentle- 
men, to  be  her  co-executors.  And  in  case  she  shall  so  unite  either, 
or  both  of  them  with  her,  the  same  provisions  are  hereby  made 
applicable  to  them,  as  I  have  before  made  for  her  in  reference  to 
bonds,  and  duties,  and  powers." 

The  question  is,  does  this  will  create  a  trust  in  favor  of  complain- 
ant ?  Do  the  recommendations  and  requests,  found  in  the  will,  give 
an  absolute  legacy  to  the  complainant  out  of  the  estate,  and  do  they 
constitute  an  imperative  command  to  make  the  provision,  or  is  the 
matter  left  to  the  discretion  of  the  surviving  wife,  as  sole  devisee 
and  legatee,  to  act  in  the  matter  as  her  judgment  and  feelings  shall 
dictate  ?  It  cannot  be  denied  that  the  earlier  English  decisions,  and 
a  few  of  the  earlier  cases  in  this  country,  go  a  long  way  toward  sus- 
taining the  claim  set  up  by  the  complainant.  But  later  cases,  both 
in  England  and  the  United  States,  considerably  limit  the  construc- 
tion given  by  the  earlier  decisions  to  precatory  words  of  a  will,  or 
words  of  request  or  recommendation,  and  some  of  them,  especially 
in  this  country,  fall  little  short  of  repudiating  and  altogether  over- 
ruling the  earlier  cases.  Says  Story,  on  this  subject:  *'  In  the  in- 
terpretation of  the  language  of  wills  also,  courts  of  equity  have  gone 
great  lengths,  by  creating  implied,  or  constructive  trusts,  from  mere 
recommendatory  and  precatory  words  of  the  testator :"  2  Story's  Eq. 
Jur.,  sec.  1,068. 

After  considering  the  English  cases,  he  adds:  **The  doctrine  of 
thus  construing  expressions  of  recommendation,  confidence,  hope, 
wish,  and  desire,  into  positive  and  peremtpory  commands,  is  not  a 
little  diflBcult  to  be  maintained  upon  sound  principles  of  interpreta- 
tion of  the  actual  intention  of  the  testator.  It  can,  scarcely,  be  j^re- 
sumed,  that  every  testator  should  not  clearly  understand  the  diifer- 
ence  between  such  expressions,  and  words  of  positive  direction  and 
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command;  and  that,  in  using  the  one,  and  omitting  the  other,  ho 
should  not  have  a  determinate  end  in  view.  It  will  be  agreed  on 
all  sides  that,  where  the  intention  of  the  testator  is  to  leave  the 
whole  subject,  as  a  pure  matter  of  discretion,  to  the  good  will  and 
pleasure  of  the  party  enjoying  his  confidence  and  favor;  and  where 
his  expressions  of  desire  are  intended  as  mere  moral  suggestioi^,  to 
excite  and  aid  that  discretion,  but  not,  absolutely,  to  control,  or 
govern  it,  there  the  language  cannot,  and  ou^ht  not,  to  be  held  to 
create  a  trust.  Now,  words  of  recommendation,  and  other  words, 
precatory  in  their  nature,  imply  that  very  discretion,  as  contradis- 
tinguished from  peremptory  orders,  and,  therefore,  ought  to  be  so 
construed,  unless  a  different  sense  is  irresistibly  forced  upon  them 
by  the  context.  Accordingly,  in  more  modern  times,  a  strong  dis- 
position has  been  indicated  not  to  extend  this  doctrine  of  recom- 
mendatory trusts,  but,  as  far  as  the  authorities  will  allow,  to  give  to 
the  words  of  wills  their  natural  and  ordinary  sense,  unless  it  is 
clear,  that  they  are  designed  to  be  used  iu  a  peremptory  sense:"  2 
Story  Eq.,  sec.  1,070. 

The  most  favorable  rule  for  complainant,  now  recognized,  that 
can  be  deduced  from  the  body  of  the  English  authorities,  is,  doubt- 
less, that  stated  by  Lord  Langdale  in  Knight  v.  Knight,  3  Beav. , 
173,  where  he  said:  "  As  a  general  rule,  it  has  been  laid  down,  that 
where  property  has  been  given  absolutely  to  any  person,  and  the 
same  person  is,  by  the  giver,  who  has  power  to  command,  been 
recommended,  or  entreated,  or  wished,  to  dispose  of  that  property 
in  favor  of  another,  the  recommendation,  entreaty,  or  wish,  should 
be  held  to  create  a  trust:  1.  If  the  words  are  so  used,  that  upon  the 
whole,  they  ought  to  be  construed  as  imperative;  2.  If  the  subject 
of  the  recommendation,  or  wish  be  certain;  and  3,  If  the  objects,  or 
persons  intended  to  have  the  benefit  of  the  recommendation,  or 
wish,  be,  also,  certain:"  See  44  Am.  Dec,  372,  note  to  Harrison  v. 
Harrison's  Adm'r,  2  Grat.,  1.  On  the  contrary  in  the  language  of 
Story:  * 'Wherever,  therefore,  the  objects  of  the  supposed  recommen- 
datory trusts  are  not  certain  or  definite;  wherever  the  property  to 
which  it  is  to  attach  is  not  certain  or  definite;  wherever  a  clear  discre- 
tion or  choice  to  act,  or  not  to  act,  is  given;  wherever  the  prior  dis- 
fwsifiom  of  the  property  import  absolute  and  uncontrollable  oivnership; 
in  all  such  cases  courts  of  equity  will  not  create  a  trust  from  words 
of  this  character:"  2  Story's  Eq.  Jur.,  Sec.  1,070;  see  also,  Howard 
V.  Carusi,  109  U.  S.,  733-4,  citing  and  recognizing  the  rule  as 
stated  by  Story,  and  2  Pomeroy's  Eq.  Jur.,  Sec.  1,014  to  1,017, 
where  the  subject  is  well  discussed. 

Upon  a  careful  consideration  of  the  language  of  the  will,  giving 
the  words  their  usual  natural  signification,  as  they  would,  doubtless, 
be  understood,  almost,  if  not  quite,  universally,  by  ordinarily  in- 
telligent English  speaking  people,  without  reference  to  any  strained, 
artificial,  or  technical  rules  of  construction,  it  appears  to  me,  that 
two,  at  least,  if  not  three  of  these  requisite  conditions  negatively 
stated  are  found  in  the  will.    The  *'  objects  of  the  supposed  recom- 
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mendatory  trusts"  are,  undoubtedly,  "  certain  and  definite" — tbey 
are  the  mother  and  sister  of  the  testator.  But  "the  property  to 
which  it  [the  trust]  is  to  attach  is  not  certain,  or  definite."  *'The 
subject^  of  the  recommendation,  or  wish"  is,  surely,  not  ''certain.*' 
No  specific  property,  or  amount,  is  indicated,  as  the  subject  of  the 
asserted  legacy  or  trust.  The  testator  only  "requests,"  his  general 
legatee,  and  devisee,  **  to  make  such  gift  and  provision  for  them  as  in 
liei' judgment  will  be  best"  apparently  leaving  the  whole  matter  to  her 
judgment,  and  discretion.     How  is  the  court  to  determine  to  what 

Kroperty,  or  to  what  amount  of  money,  the  trust  is  to  attach? 
[either  the  property,  nor  the  amount  of  money,  is  indicated;  and 
the  testator  has  not  left  the  matter  to  the  judgment  of  the  court  to 
determine,  but  in  express  terms  to  the  judgment  of  his  surviving 
wife — his  sole  devisee  and  legatee.  The  subject  is,  therefore,  not 
certain,  or  definite.  The  testator  has  neither  indicated  the  particu- 
lar property,  nor  the  particular  amount  of  money,  out  of  the  million 
of  dollars  in  value  claimed  to  have  been  left,  to  which  the  legacy, 
or  trust,  is  to  attach,  nor  has  he  indicated  any  rule  by  which  the 
)roperty,  or  amount,  can  be  ascertained,  other  than  the  judgment  of 
lis  surviving  wife;  which  judgment  she  appears  to  have  exercised, 
for  she  made  gifts  from  time  to  time  in  small  sums,  amounting  in 
the  aggregate  to  fifteen  hundred  dollars.  Certainly,  the  property, 
or  amount  of  money  to  which  the  trust,  if  any  there  be,  is  to 
attach — the  subject  of  the  recommendation,  or  request,  or  the 
subject  of  the  trust — could  not  well  be  more  uncertain,  or  more  in- 
definite. In  the  absence  of  words  expressly  creating  a  trust,  this 
indefiuiteness  and  uncertainty,  constitute  strong  evidence,  that  the 
testator  did  not  intend  to  create  a  trust.  In  language  quoted  from 
10  Ves.,  53G:  **  And  wherever  the  subject  to  be  administered,  as 
trust  property,  and  the  objects  for  whose  benefit  it  is  to  be  admin- 
istered, are  not  to  be  found  •in  the  will,  not  expressly  creating  a 
trusty  the  indefinite  nature  and  quantum  of  the  subject,  and  the  in- 
definite nature  of  the  objects,  are  always  used  by  the  court,  as  evi- 
dence that  the  mind  of  the  testator  was  not  to  create  a  trust;  and 
the  difficulty  that  would  be  imposed  upon  the  court,  to  say  what 
should  be  so  applied,  or  to  what  objects,  has  been  the  foundation 
of  the  argument,  that  no  trust  was  intended;  or,  as  Lord  Eldon  ex- 
presses it  in  another  case:  Turn.  &  Buss.,  159,  'where  a  trust  is 
to  be  raised,  characterized  by  uncertainty,  the  very  difficulty  of 
doing  it  is  an  argument  which  goes,  to  a  certain  extent,  towards  in- 
ducing the  court  to  say,  it  is  not  sufficiently  clear  what  the  testator 
intended:'  See  also,  Knight  v.  Boughton,  11  Clark  &  Finnel,  R.  548;" 
note  to  Sec.  1,070,  Sto.  Eq.  Jur.,  p.  284-5.  In  the  notes  to  Har- 
rison V.  Harrison's  Adm'x,  2  Grat.,  1,  reported  in  44  Am.  Dec,  375, 
and  in  2  Sto.  Eq.  Jur.,  Sec.  1,073,  et,  seq.,  notes,  the  cases  are  cited 
illustrating  certainty,  and  uncertainty,  in  a  will  within  the  meaning 
of  the  condition  of  the  rule,  adopted  by  the  courts,  as  to  the  subject 
of  the  recommendation,  or  request;  and,  as  it  appears  to  me,  few  of 
those  provisions  held  to  be  too  uncertain  to  create  a  trust,  are  more 
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uncertain  or  indefinite,  than  the  provision  in  the  will  in  question. 
And  in  the  language  of  Lord  Cottenham,  in  Finden  v.  Stephens, 
2  Phil.,  142:  "Words  of  recommendation  are  never  construed  as 
trusts,  unless  the  subject  be  certain:"  44  Am.  Dec,  376.  The  will 
in  question,  therefore,  fails  in  this  condition  of  certainty,  as  to  the 
subject,  essential  to  the  creation  of  a  trust  bv  precatory  words,  even 
under  the  English  rule  most  favorable  to  sucn  trusts  now  recognized. 

Again,  under  that  branch  of  the  rule  stated  by  Story,  that  wher- 
ever '*  the  prior  dispositions  of  the  property  import  absolute  uncon- 
trollable ownership,  courts  of  equity  will  not  create  a  trust  from 
words  of  this  character:"  2  Sto.  Eq.  Jr.,  Sec.  1,070,  this  will  is 
deficient  in  this  one  of  the  elements  from  which  the  intention  to 
create  a  trust  may  be  inferred.  No  language  can,  more  clearly,  and 
unmistakably,  •*  dispose  of  property,"  absolutely,  or  **  import  abso- 
lute uncontrollable  ownership  "  in  the  devisee,  or  legatee,  ftian  the 
language  of  this  will,  making  ^'  the  prior  disposition  of  the  property 
of  the  testator,"  which  is,  "I  give  and  bequeath  to  my  said  wife, 
Ellen  M.  Colton,  all  of  the  estate,  real  and  personal,  of  which  I 
shall  die  seized,  or  possessed,  or  entitled  to."  And  further  on  in  his 
will,  the  testator  adds,  ''I  authorize  and  empower  her  to  sell,  dis- 
jiose  of,  and  convey,  any  and  all  of  the  estate  of  which  I  shall  die 
seized  and  possessed,  without  obtaining  the  order  of  the  probate 
court,  or  of  any  court,  and  upon  such  terms,  and  in  such  manner, 
with,  or  without,  notice,  as  to  her  shall  seem  best."  If  this  lan- 
guage of  gift,  and  devise,  and  this  power  to  dispose  of,  and  control, 
does  not  constitute  *'a  prior  disposition  of  the  property,"  which 
"imports  absolute  and  uncontrollable  ownership,"  then,  I  am  at  a 
loss  to  know  what  would  express  that  idea,  or  effect  such  a  purpose. 
In  this  respect,  also,  the  will  is  deficient  in  one  of  the  elements  sug- 
gested by  Story,  as  necessary  to  create  a  trust  from  mere  precatory 
words,  or  words  of  recommendation,  or  expressing  a  desire. 

Again,  are  the  words  considered  by  themselves  *'  so  used  as  upon 
the  whole,  they  ought  to  be  construed  as  imperative,"  or  is  there  "  a 
clear  discretion,  or  choice  to  act  or  not  to  act,"  given,  irrespective 
of  other  elements  to  be  considered.  The  language,  and  all  the  lan- 
guage, to  be  consdered  on  this  point,  is,  '*  I  recommend  to  her  the  care 
and  protection  of  my  mother  and  sister,  and  request  her  to  make  such 
gift  and  provision  for  them,  as  in  her  judgment  will  be  best.''  Or,  in 
effect,  I  do  not,  myself,  make  any  gift,  or  any  provision  for  them, 
according  to  my  judgment,  or  determine  how  much  they  ought  to 
Lave,  but  I  recommend  them  ''to  her  care  and  protection;"  and  I 
"  request  her  to  make  such  gift,  and  provision  for  them  as  in  her  judg- 
ment will  be  best." 

By  the  express  terms  of  the  civil  code  of  California,  "  a  will  is  to 
he  construed  according  to  the  intention  of  the  testator,"  and  the 
•*  testator's  intention  is  to  be  ascertained  from  the  words  of  the  will, 
taking  into  view  the  circumstances  under  which  it  is  made,  exclusive 
of  his  oral  declarations."  '*  All  parts  of  the  will  are  to  be  construed 
in  relation  to  each  other,  and,  so  as,  if  possible,  to  form  a  consistent 
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whole."  A  clear  and  distinct  devise  or  bequest  cannot  he  affected  *  *  * 
by  any  other  words  not  equally  clear,  and  distinct,  or  by  inference  or  argu- 
ment *  *  *  from  other  parts  of  the  tvill.**  *  *  The  words  of  a  will  are  to 
be  taken  in  their  ordinary  and  grammatical  sense,  unless  a  clear  in- 
tention to  use  them  in  another  sense  can  be  collected,  and  that  other 
can  be  ascertained:"  Civil  Code,  Sections  1,317-18,  1,321-2,  1,324. 
It  seems  to  me,  that,  under  these  rules,  it  is  impossible  to  hold  it 
to  have  been  the  intention  of  the  testator,  himself,  to  give,  abso- 
lutely, any  portion  of  his  estate  to  be  held  in  trust  for  complainant. 
The  language  is  plain,  and  readily  understood,  taking  the  words  in 
their  ordinary  and  grammatical  sense.  The  testator,  manifestly, 
appreciated  the  difference,  which  every  one  must  recognize,  between 
words  of  absolute  devise,  or  bequest,  and  mere  words  of  recommen- 
dation or  request.  To  construe  these  latter  woids  of  recommenda- 
tion an^  request  as  meaning  precisely  the  same  thing,  as  words  of 
absolute  bequest,  would  be  to  give  them  a  meaning  entirely  different 
from  the  sense  in  which  they  are,  ordinarily,  used,  and,  ordinarily, 
understood.  The  "clear,  and  distinct,"  prior  absolute  "devise,  and 
bequest,"  to  the  defendant  of  all  his  estate,  in  language  which  it  is 
impossible  to  misunderstand^  would  be  materially  "affected"  by 
converting  an  indefinite  and  unascertainable  part  of  the  absolute 
estate  given  to  defendant  into  a  trust,  by  ''wards  not  equally  clear 
and  distinct,^^  by  "inference,  or  argument  from  other  parts  of  the 
will,"  contrary  to  the  rule  expressly  laid  down  by  the  code.  Had 
the  testator  intended  to  give  any  part  of  his  estate,  absolutely,  in 
trust  for  the  complainant,  he  would,  certainly,  have  so  stated,  and 
would  have  declared  what  part,  or  how  much  money,  he  intended 
to  set  apart  for  her.  He  would  have  made  the  extent  of  his 
bequest  "  clear  and  distinct," — as  clear  and  distinct  as  the  devise  to 
the  defendant — and  not  left  it  to  the  sole  judgment  of  the  defend- 
ant, to  determine  the  amount,  or  character,  or  value,  of  the  bequest 
or  the  extent  of  his  bounty. 

The  language  of  the  will  cited  seems  to  be  plain  and  intelligible. 
It  is  not  the  language  of  gift,  or  devise,  or  the  language  of  com- 
mand. 

It  is,  clearly,  language  of  recommendation  and  request,  leaving  the 
matter  to  the  discretion  and  judgment  of  his  surviving  wife  to  carry 
out  his  suggestion,  or  not,  or  to  such  extent,  as  seems  to  her  best, — 
according  to  the  dictates  of  her  own  discretion  and  judgment.  Such  is 
theplainimportof  the  words,  as  they  would,  ordinarily,  be  understood, 
when  taken  by  themselves,  and  considered  by  the  great  mass  of 
English  speaking  people,  without  reference  to  strained,  artiffcie^l  or 
technical  rules  of  construction.  They  are,  as  it  seems  to  me,  so  plain 
to  the  common  mind  as  not  to  need  interpretation.  But  when  we 
come  to  call  in  other  elements  recognized  by  the  rules  of  construc- 
tion heretofore  adopted  by  the  courts,  for  the  purpose  of  aiding  iu 
converting  the  recommendation  and  request  into  a  command  or  gif  t, 
we  still  find  that  all  these  elements  except  one — the  certainty  as  to 
the  objects — are  wanting.    The  testator,  manifestly,  understood  the 
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force  of  language.  He  knew  well  what  language  to  use  to  express 
his  intention  to  make  a  devise  or  bequest.  There  is  no  uncertain 
sound  in  **I  give  and  bequeath  to  my  wife,  Ellen  M.  Colton,  all  of 
the  estate,  real  and  personal,  of  which  I  shall  die  seized  or  pos- 
sessed." If  he  had  intended  to  make  a  gift,  bequest  or  devise  to 
his  mother  and  sister,  he,  certainly,  knew  in  what  language  to  express 
that  intent,  and  he  would  have  said  so,  and  how  much.  He  has 
expressed,  in  specific  language,  no  intention  to  give  to  them  directly, 
or  to  any  one,  in  trust,  for  them,  any  portion  of  his  estate;  or  if 
any  portion  what  particular  portion,  or  how  much.  He  has  simply 
used  words  of  recommendation,  and  request,  to  his  sole  devisee  and 
legatee,  and  left  the  whole  matter,  in  express  terms,  to  her  judgment. 
This  is  the  plain  natural  meaning  of  his  language,  when  taken  by 
itself,  or  when  considered  in  connection  with  all  the  other  language 
of  the  will.  When  we  consider  the  concise,  clear  and  specific  lan- 
guage of  this  brief  will,  in  all  its  other  parts,  it  seems  impossible 
that  the  testator  should  have  used  words  of  mere  recommendation, 
and  request  to  his  wife,  committing  the  whole  matter,  as  to  the 
gifts  and  provisions  for  them,  in  express  terms,  to  her  judgment; 
that  he  should  have  requested  her  to  make  the  gift,  when  he  in- 
tended to  make  a  gift,  legacy  or  devise  to  them  himself — when  he 
intended  to  command. 

It  is  urged  on  the  part  of  the  claimant,  that  in  this  class  of  cases,  a 
wish  expressed,  or  a  simple  request,  to  the  devoted  and  obedient  wife, 
is  equivalent  to  a  command.  This  when,  voluntarily,  recognized  as  an 
obligation  by  the  wife,  in  the  affairs  of  married  life,  may  be  a  very 
proper  and  salutary  principle  and  practice  in  marital  polity  and 
domestic  etiquette;  but  it  is  too  romantic,  too  largely  deficient  in  the 
sanctions  of  the  obligations  of  positive  law, — too  loose  and  uncer- 
tain, to  be  adopted  by  the  courts,  as  a  rule  of  law,  by  which  large 
estates  are  to  be  distributed  in  opposition  to  the  plain,  ordinary, 
actual  matter  of  fact  sense  of  the  words  of  a  will.  As  to  myself,  I 
fully  concur  with  vice-chancellor  Hart,  in  his  observations  in  Sale 
V.  Moore,  1  Sim.  540,  "  that  the  first  case  that  construed  words  of 
recommendation  into  a  command,  made  a  will  for  the  testator;  for 
every  one  knows  the  distinction  between  them."  He  further  adds; 
that  "the  current  authorities  of  late  years  has  been  against  convert- 
ing the  legatee  into  a  trustee:"  See  44  Am.  Dec,  378,  note.  In  my 
judgment,  to  hold,  that  the  precatory  words,  and  words  of  recom- 
mendation, found  in  the  will  of  the  late  General  Colton,  creates  an 
indefinite  trust  in  an  unascertained  and  uncertain  quantum  of  the 
estate  of  the  deceased  in  the  hands  of  Mrs.  Colton,  for  the  benefit  of 
the  mother  and  sister  of  the  testator,  would  be  to  make  a  will  for 
the  deceased;  and  not  to  execute  the  will  made  by  him. 

An  argument  is  sought  to  be  derived  in  favor  of  a  construction 
creating  a  trust,  from  the  last  two  clauses  in  the  will,  relating  to  co- 
executors.  In  case  the  executrix  should  desire  assistance  in  the 
execution  of  the  will,  the  testator,  provisionally,  appoints  two  other 
gentlemen  as  executors,  and  authorizes  the  executrix  to  associate 

Ho.  10*3. 
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either  one,  or  both,  as  co-executor,  or  co-executors;  "and  in  case 
she  shall  so  unite  either,  or  both  with  her,  the  same  provisions  are 
hereby  made  applicable  to  them,  as  I  have  before  made  for  her,  in 
reference  to  bonds  and  duties  and  powers.^*  It  is  argued,  that  under 
this  provision,  the  recommendation  and  request,  as  to  care  and  pro- 
vision for  the  testator's  mother  and  sister,  would  impose  the  samo 
trust  on  them,  as  is  imposed  upon  Mrs.  Golton;  and,  that  certainly, 
as  to  them  the  request  is  equivalent  to  a  command,  and  being  so  as 
to  them,  they  must  have  the  same  construction  with  respect  to  Mrs. 
Oolton.  But  the  character  of  Mrs.  Golton,  as  executrix,  and  as 
devisee  and  legatee,  are  wholly  different,  and  distinct.  These  words 
of  recommendation  and  request,  were  addressed  to  her  as  the  wife 
of  the  testator,  and  his  devisee  and  legatee,  and  not  as  the  execu- 
trix of  his  will, — as  owner,  and  not  administratrix  of  his  estate.  She 
has  performed  all  her  trusts  as  executrix;  the  estate  has  been  set- 
tled, and  distributed  to  her,  as  devisee  and  legatee;  and  she  has 
been  discharged  from  her  trust  as  executrix.  So  it  appears  from 
the  bill.  . 

This  suit  is  brougt  against  her  to  enforce  a  trust  vested  in  her  as 
legatee,  for  the  benefit  of  complainant,  and  not  against  her  in  lier 
representative  character  of  exedutrix.  So  the  closing  passage  of  the 
will,  making  the  same  provision  applicable  to  her  bo-executor,  or  co- 
executors,  in  the  contingency  provided  for,  '  *  as  I  have  before  made 
for  her  in  reference  to  bonds,  and  duties  and  powers,"  has  sole  ref- 
erence to  the  bonds  waived,  and  to  the  **  duties  and  powers,"  con- 
ferred on  her  as  executrix.  It  confers  no  rights,  or  powers,  or  du- 
ties upon  these  co-executors  in  the  character  of  devisees  or  legatees; 
and  no  argument  can  be  derived  from  this  passage  to  support  the 
creation  by  the  court  of  a  trust. 

Upon  the  views  thus  taken  upon  the  construction  of  the  will,  it  is 
unnecessary  to  notice  the  other  points  argued  under  the  demurrer. 
The  demurrer  is  sustained,  and  as  the  whole  case  depends  upon  the 
construction  of  the  will,  no  amendment  can  be  made  to  the  bill  that 
will  obviate  the  objection  taken  by  the  demurrer.  The  bill  must, 
therefore,  be  dismissed.     And  it  is  so  ordered. 


Martha  Golton  v.  Ellen  M.  Golton.  ; 

Septemher  22,  ISS4. 
Bill  dismissed  on  authority- of  Colton  v.  Col  ton,  ante. 

JF.  W,  &  H.  8.  Foote  and  Chrove  L,  Johnson^  for  the  complainant. 

Crittenden   Thornton   and   Stanly,  Stoney  &  Hayes,  for  the  de- 
fendant. 

Sawyer,  GiRCtirr  Judge.    This  is  a  bill  in  equity,  seeking  a  decree 
declaring  and  enforcing  a  trust  in  favor  of  the  sister  of  the  lata 
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David  D.  Coltoti,  deceased,  claimed  to  arise  out  of  the  same  clause 
of  the  will,  considered  in  the  preceding  case  of  Abigail  R.  Colton  v. 
Ellen  M.  Colton.  The  same  construction  must,  of  course,  be  given 
to  the  clause  in  this  case  as  was  adopted  in  the  other.  For  reasons 
in  that  case  stated,  the  demurrer  to  the  bill  must  be  sustained,  and 
the  bill  dismissed,  and  it  is  so  ordered. 


The  Case  op  the  Unused  Tag. 
[in  re  ah  kee,  on  habeas  corpus.] 

September  S2,  IS84. 

Chi>-ese  Restriction  Acts  Construed — Certificate  of  Collector  Essential— Custom 
House  Tag. — A  Chinese  laborer,  who  left  the  United  States  after  the  restriction  act  of  May 
6, 1.SS2,  went  into  oi)eration,  without  obtaining  the  certificate  provided  for  in  such  act,  can 
not  be  permitted  to  re-enter  after  the  amendatory  act  of  1884  went  into  operation,  upon  the 
pre^ntation  of  a  tag  given  to  hirn  by  the  custom  house  officials,  prior  to  his  departure, 
authorizing  the  issue  of  such  certificate  to  him. 

The  Same — Nothing  else  Taken  as  a  Substitute  for  Certificate.— The  provision  of 
the  amendatory  act  of  1884,  that  such  "certificate  sliall  bo  the  only  evidence  permissible  to 
ejiitablish  "  the  right  of  re-entry,  is  as  applicable  to  the  certificate  issued  unaer  the  act  of 
18:'<2,  as  to  that  issue  1  imder  the  act  of  1884.  No  evidence  can  be  taken  as  an  equivalent  or 
sulratitute  for  the  certificate. 

The  Same— IIemoval  of  Chinese  Unlawfully  in  United  States.— Parties  unlaw- 
fully bringing  Chinese  persons  to  the  United  States,  who  are  prohibited  by  such  acts  from 
landing,  must  take  them  back  to  the  country  from  which  thoy  arc  brought,  or  at  least  be- 
yond the  jurisdiction  of  the  United  States.  A  steamship  company  which  brings  such  persons 
cannot  escap-j  from  this  duty  by  the  departure  of  the  vessel  on  which  they  are  brought,  or 
by  any  change  in  its  officers  or  management. 

IIabe-V8  Corj'ua— Custody  of  Cotrt. — Where  a  return  is  made  to  a  writ  of  fiaheas  corpus, 
accom[)anied  by  a  prtxluction  of  the  petitioner,  the  court,  pending  .the  proceedings  on  the 
inTit,  may,  if  deemed  proper,  continue  him  in  the  custody  of  the  party  detaining  him,  com- 
mit him  to  the  custody  of  the  marshal,  or  admit  him  to  bail. — Sawyer,  J. 

Restriction  Act— Custody  of  Court.— Where  a  party,  detained  (m  board  asteam8hix>, 
and  not  permitted  to  land,  under  the  provisions  of  the  Chinese  restriction  act,  has  been  i)ro- 
daced  in  court,  on  Iialeas  corpus^  and  admitted  to  bail,  pending  the  proceedings,  he  is  in  the 
custody  of  the  law,  and  in  contemplation  of  law  he  has  not  been  landed.  -Sawyer,  J. 

Kemaxding  Prisoners. — In  such  case,  if,  pending  the  proceeding,  the  steamship  on  which 
he  came  departs,  he  maybe  remanded  to  the  custody  of  the  master,  when  she  returns  to  port, 
whether  the  master  be  the  same  one  who  product  him,  or  another ;  and  a  refusal  to  receive 
the  party  so  remanded,  would,  in  law,  constitute  a  permitting,  or  aiding  and  abetting  an  un- 
lawful landing,  within  the  meaning  of  the  restriction  act — Sawyer,  J. 

Application  for  a  writ  of  habeas  corpits. 

Before  Field,  Circuit  Justice,  Sawyeb,  Circuit  Judge,  and  Hofp-. 
MAN  and  Sabin,  District  Judges. 

T.  D.  Riordan  and  L.  I.  Mowry,  for  the  petitioner. 
S.  G.  Hilbom  and  Carroll  Cook,  for  the  United  States. 

Field,  Circuit  Justice.  The  petitioner  is  a  Chinese  laborer  and  a 
subject  of  the  Empire  of  China.  He  resided  in  the  United  States 
on  the  seventeenth  of  November,  1880,  and  until  September  3, 1883. 
He  then  went  back  to  China  without  the  certificate  required  under 
the  restriction  act  of  1882,  which  would  have  enabled  him  to  return 
to  this  country.  Previous  to  his  departure  he  applied  to  the 
collector  of  customs  at  the  port  of  San  Francisco  for  such  certificate. 
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and,  as  he  alleges,  the  provisions  of  the  law  for  the  registration 
of  a  description  of  his  occupation,  residence  and  age,  and  of 
the  physical  marks  and  peculiarities  necessary  to  his  identification, 
were  complied  with  by  the  collector,  and  from  him  the  petitioner 
received  a  white  tag,  which  entitled  him  to  the  desired  certificate. 

The  act  of  congress  appears  to  contemplate  the  presence  of  the 
collector  in  person  or  by  deputy  on  board  of  a  vessel  cleared,  or 
about  to  sail  to  a  foreign  port  with  Chinese  laborers,  and  his  making 
while  on  the  vessel  a  list  of  them,  with  the  particulars  mentioned  of 
each  one  for  his  identification,  such  particulars  to  be  entered  in 
proper  books  to  be  kept  for  that  purpose.  To  carry  out  these  pro- 
visions on  board  of  the  vessel  was  found  to  be  impracticable.  Passen- 
gers are  not  generally  expected  or  even  allowed  to  be  on  board  of  a 
vessel  many  hours  before  its  departure,  and  the  time  consumed  in 
the  examination  of  each  laborer,  if  such  examination  were  had  on 
board,  would  necessarily  greatly  limit  the  number  to  whom  a  certifi- 
cate could  be  furnished — a  small  portion  of  those  who  would  desire 
to  depart  by  each  vessel  of  the  line  of  steamers  now  plying  between 
this  port  and  China.  To  obviate  the  delays  which  would  otherwise 
arise,  the  ofQcers  of  customs  at  San  Francisco  have  prescribed  rules 
requiring  Chinese  laborers  intending  to  leave,  and  yet  desirous  of 
returning  to  the  United  States,  to  attend  at  the  custom  house  in 
advance  of  the  departure  of  the  vessel  and  undergo  the  preparatory 
examination.  That  being  satisfactory,  a  white  tag  is  given  to  the 
laborer,  in  exchange  for  which  a  certificate  is  issued  to  him  on 
board  of  the  steamer.  These  regulations  are  designed  to  facilitate 
the  departure  of  laborers  without  unnecessary  delay  on  board  of  the 
vessel,  and  being  reasonable,  may  properly  be  insisted  upon.  The 
essential  requirement  of  the  law  is  the  registry  of  the  particulars 
respecting  each  laborer,  so  as  to  identify  him.  The  place  where 
the  examination  is  had  is  not  an  indispensable  part  of  the  require*- 
ment. 

The  petitioner  having,  as  he  alleges,  secured  his  white  tag,  went 
aboard  of  the  steamer  City  of  Peking  at  San  Francisco,  when  about 
to  depart  for  China,  expecting  there  to  receive  in  exchange  for  it  a 
certincate  entitling  him  to  return,  and  was  informed  that  the  officer 
charged  to  deliver  such  certificate  had  already  been  aboard  of  the 
vessel  and  left.  The  petitioner  accordingly  went  among  his  coun- 
trj'men  on  the  vessel,  without  further  enquiry  for  the  officer  and  left 
without  his  certificate.  In  August,  1884,  he  returned  to  the  port  of 
San  Francisco  in  the  steamship  City  of  Now  York,  and  sought  to 
land  by  virtue  of  his  tag,  which  he  presented  to  the  collector. 
Upon  examination  of  the  records  in  the  collector's  office,  it  appears 
that  the  certificate  intended  for  him  had  been  presented  by  another 

Eerson,  who  had  arrived  on  a  previous  steamer,  and  by  virtue  of  it 
ad  been  allowed  to  land.  The  certificate  was,  upon  such  landing, 
canceled.  The  petitioner  was  accordingly  not  allowed  by  the  col- 
lector to  land,  and  he  now  seeks  to  secure  a  right  to  land  from  the 
Court. 
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Ik  is  by  no  means  clear  that  tlie  petitioner  would  not  have  found 
the  otficer  having  his  certificate,  had  proper  enquiry  been  made. 
His  willingness  to  depart  without  effort  for  that  purpose  tends  to 
create  a  suspicion  as  to  his  conduct.  But  assuming  that  there  was 
no  purpose  to  facilitate  the  use  of  the  certificate  by  another,  whilst 
he  retained  the  tag,  no  relief  can  be  afforded  him  on  this  application. 

The  restriction  act  of  May  6,  1882,  suspended  after  ninety  days 
from  its  pi^sage,  and  for  the  period  of  ten  years  from  its  date,  the 
right  of  Chinese  laborers  to  come  to  the  United  States,  or,  if  al- 
ready come,  to  remain  unless  they  were  within  the  United  States 
on  the  seventeenth  of  November,  1880,  or  should  come  before 
the  expiration  of  ninety  days  after  the  passage  of  the  act.  For 
the  purpose  of  identifjdng  the  laborers  in  the  United  btates  on  the 
seventeenth  of  November,  or  coming  within  the  ninety  days 
mentioned,  and  in  order  to  furnish  them  with  proper  evidence  to 
depart  from  and  return  to  the  United  States,  the  act  provided  that 
a  certificate  as  already  described,  after  registration  of  the  particu- 
lars mentioned,  should  be  issued  to  the  laborer;  and  the  amenda- 
tory act  of  1881  declares  that  *^  said  certificate  shall  be  the  only  evi- 
dence permissible  to  establish  his  right  of  re-entry,'^  This  declaration 
is  as  applicable  to  the  certificate  issued  under  the  act  of  1882,  as  to 
that  issued  under  the  act  of  1884.  In  the  face  of  its  clear  and  em- 
phatic direction  nothing  can  be  taken  as  an  equivalent  or  substitute 
for  the  certificate.  It  matters  not  that  the  petitioner  was  entitled 
to  have  a  certificate  from  the  collector.  If  he  has  not  got  it,  the 
coart  cannot  help  him.  That  is  the  "  only  evidence  permissible," 
says  the  statute,  and  the  court  has  no  power  to  dispense  with  its 
requirement  in  any  case,  however  great  its  hardship.  The  court  is 
itself  but  the  servant  of  the  law,  and  equally  bound  with  others  to 
follow  and  obey  it.  If  the  collector 'refuses  to  the  Chinese  laborer 
any  rights  to  which,  under  the  restriction  act,  ho  is  entitled,  he 
should  apply  to  the  superior  of  the  collector  at  TVashington,  tho 
head  of  the  treasury  department,  for  proper  instructions  to  him. 
The  court  has  no  supervising  jurisdiction  over  the  manner  in  which 
he  discharges  his  duty. 

The  writ  must  therefore  be  discharged  and  the  petitioner  be  re- 
manded. If,  as  stated  by  counsel,  the  vessel  on  which  tho  peti- 
tioner arrived  has  left  the  port  of  San  Francisco  since  his  arrival, 
the  marshal  can  place  him  on  any  other  vessel  of  the  steamship 
company  when  it  is  about  to  depart  for  China,  to  be  deported,  and 
for  the  expenses  attending  the  charge  of  the  party  and  his  removal, 
the  company  will  be  liable:  Act  of  1881,  sec.  12.  The  acts  of 
congress,  both  original  and  amendatory,  contemplate  that  parties 
unlawfully  bringing  here  laborers  prohibited  from  landing,  shall 
take  them  back  to  the  country  from  which  they  are  brought,  or  at 
least  beyond  the  jurisdiction  of  tho  United  States,  and  the  steam- 
ship company  cannot  escape  from  this  duty  by  the  departure  of  the 
vessel  on  which  they  are  brought,  or  any  change  in  its  officers  or 
management. 

Writ  dismissed  and  petitioner  remanded. 
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tion  has  been  determined  against  the  petitioner,  I  have  no  doubt  of 
the  power  of  the  court,  to  remand  him  on  board  the  ship  to  the  cus- 
tody of  the  master,  whether  it  be  the  same  master,  or  another,  who 
has  in  the  meantime  taken  his  place;  and  if  the  ship  has  departed 
pending  the  proceeding,  that  the  petitioner  can  be  detained  by  the 
marshal,  by  order  of  the  court,  till  the  return  of  the  ship,  to  bo 
then  placed  on  board  by  the  marshal,  in  the  custody  of  the  master; 
and  that  it  is  the  duty  of  the  master  to  receive  him,  and  not,  there- 
after, to  permit  him  to  land.  In  such  case  the  party  has  only  been, 
proviwionally,  taken  from  the  ship,  out  of  the  custody  of  the  master, 
who  detains  him  in  his  character,  as  mastery  controling  the  ship;  and 
not  in  his  individual,  personal,  character.  He  is  taken  into  the  cus- 
tody of  the  law,  solely,  for  the  purpose  of  securing  his  discharge  in 
case  his  detention  proves  to  be  unlawful.  He  has  not,  in  contem- 
plation of  law,  been  landed  at  all.     He  is  still  under  control. 

It  has  been  suggested  that  the  master  might  refuse  to  receive  him 
after  his  departure,  and  subsequent  return  to  port.  So  he  might 
refuse  to  receive  him  before  his  departure.  But  in  either  event,  as 
the  petitioner  has  been  only,  provisionally,  in  the  custody  of  the 
law,  and  not  landed  in  contemplation  of  law,  such  refusal  would,  in 
my  judgment,  constitute  an  aiding  and  abetting,  or  permitting  the 
landing  of  a  person  not  lawfully  entitled  to  enter  the  United  States, 
within  the  meaning  of  the  provisions  of  sections  1,  and  2,  of  the  re- 
striction act;  and,  both  the  master,  so  aiding  and  abetting,  or  per- 
mitting the  unlawful  landing,  and  the  ship,  under  his  command, 
would  incur  the  penalties  denounced  by  sections  10,  11  and  12,  of 
said  act.  The  vessel — the  instrument,  or  the  res — employed  in  unlaw- 
fully bringing  the  party  into  the  United  States,  as  well  as  its  master, 
is  held  responsible,  as  a  participant  in  the  unlawful  act.  In  case  it 
is  made  to  appear  by  the  return  of  the  marshal,  that  the  vessel  has 
departed,  I  liave  no  doubt  of  the  authority  of  the  court,  under  the 
provisions  of  section  12,  of  the  act,  by  its  writ,  or  order,  to  empower 
the  marshal  to  remove  the  petitioner  remanded,  to  the  country, 
whence  he  came,  by  any  other  vessel  conveniently  available  for  the 
purpose,  at  the  expense  of  the  United  States,  as  being  a  person 
**  found  to  be  one  not  lawfully  entitled  to  be,  or  remain,  in  the 
United  States."  The  direction  contained  in  the  statute,  **  cause  to 
bo  removed,"  involves  the  power  to  use  the  necessary  means  to  ac- 
complish the  required  object.  AVe  so,  substantially,  held  in  Chon 
Goo  Pooi:  1  W.  C.  Hep.,  535.  And  the  district  judge,  also,  so  held 
in  the  ease  of  Chin  Ah  Sooey:  3  W.  C.  Rep.,  603.  This  power,  ex- 
isting in  (he  court,  I  can  perceive  no  good  reason  why  the  order  re- 
manding the  petitioner  may  not,  in  the  first  instance,  be  in  the 
alternative,  commanding  the  marshal  to  return  him  to  the  custody 
of  the  master  of  the  vessel  on  which  he  came;  and  in  case  it  shall 
be  found  by  the  marshal  that  the  vessel  has  gone,  that  he  place  him 
on  board  on  the  return  of  the  vessel,  or  on  the  direction  of  the  court, 
that  he  remove  him  to  tlie  country  whence  he  camo,  upon  any  other 
vessel,  conveniently  available  for  the  purpose,  at  the  expense  of  the 
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United  States,  to  be  afterwards  recovered  from  the  parties  liable 
therefor  under  the  statute. 

In  my  judgment,  the  petitioner  must  be  remanded,  and  in  case  it 
shall  prove  to  be  impracticable  to  return  him  on  board  the  vessel  on 
which  he  came,  by  reason  of  tlie  departure,  and  probable  non-returu 
of  the  vessel  at  an  early  day,  that  the  marshal  be  directed  to  return 
him  to  China,  whence  he  came,  on  some  other  vessel,  available  for 
the  purpose,  at  the  expense  of  the  United  States,  which  expense 
maybe  recovered,  under  section  12,  from  the  parties  responsibe  for 
bringing  him  hither. 


The  Case  op  the  Chinese  Wipe, 
[in  be  ah  moy,  on  habeas  cobpus.] 

September  2S,  1884. 

.  Chinese  Restriction  Act— Wipe  op  Laborer— Certipio ate. —The  wife  of  a  Chinese  la- 
borer, who  left  China  after  the  restriction  act  of  1884  went  into  oi^eration,  <  annot  enter  the 
United  States  without  furnishing  the  certi6cate  required  by  section  0  of  that  act.  She 
cannot  enter  ujjon  the  certificate  of  her  husband  authorizing  nis  entry. 

Chinese  Labor£R*s  Wife, — The  wife  of  a  Chinese  laborer,  she  being  herself  a  Chinese  la- 
borer, in  fact,  who  has  never  belore  been  in  the  United  States,  cannot  now  lawfully  enter 
the  UnitedStates  on  her  own  personal  right,  under  the  provisions  of  the  rescrirtion  act;  nor 
can  she  be  introduced  by  the  husband,  who  is  himself  entitle<l  to  enter,  upon  any  ri'jht  per- 
taining to  him,  under  the  provisions  of  the  treaty,  and  the  said  restriction  act. — Sawyer,  J. 

Status  of  Wipe. — A  Chinese  wife,  who  was  not  a  Chinese  laborer,  in  fact,  i)rio;'  to  her 
jnarriage,  upon  her  marriage,  takes  the  8tatii9  of  the  husband,  as  one  of  a  class  whose  cnUy 
into  the  United  Stat^  is  prohibited  by  the  restriction  act,  and  she  cannot  lawfully  enter. — 

tiAWTER,  J.  • 

Application  for  a  writ  of  habeas  corpus 

Before  Field,  Circuit  Justice,  Sawyeb,  Circuit  Judge,  and  Hoff- 
man and  Sabin,  District  Judges. 

T.  D.  Riordan  and  L,  L  Moiory,  for  the  petitioner. 
8.  G.  Hilborn  and  Carroll  Cook,  for  the  United  States. 

FiEU),  Circuit  Justice. — ^Too  Cheong  is  a  Chinese  laborer  and 
resided  in  the  United  States  November  17,  1880,  and  until  Sep- 
tember, 1883,  when  he  made  a  visit  to  China.  Whilst  there  he 
married  a  Chinese  woman,  who,  from  her  appearance  in  Court, 
must  be  a  mere  child.  He  returned  in  September  of  the  present 
year,  bringing  his  wife  with  him.  Before  his  departure  he  obtained 
from  the  collector  of  the  port  the  necessary  certificate  to  enable 
Lim  to  return  to  the  United  States.  It,  however,  gave  him  no  au- 
thority to  bring  another  person  with  him.  The  fiction  of  the  law 
as  to  the  unity  of  the  two  spouses  does  not  apply  under  the  re- 
striction act.  As  a  distinct  person  she  must  be  regarded,  and, 
therefore,  must  furnish  the  certificate  required,  either  by  section  4 
or  by  section  6  of  the  act  of  1884. 

It  is  contended  by  the  district  attorney  that  the  status  of  the  pe- 
titioner is  that  of  her  husband,  and,  therefore,  she  must  be  regarded 
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as  a  laborer,  and  as  such  required  to  furnish  a  laborer's  certificate 
to  establish  her  right  to  enter  the  United  States.  This  position 
might,  in  some  instances,  be  tenable  ;  but  there  are  many  callings  of 
a  maa  which  the  wife  would  not,  from  her  relationship  to  him,  be 
deemed  to  follow — such  as  that  of  a  lawyer,  or  physician,  or  a  mer- 
chant, or  a  manufacturer. 

Wo  think  the  case  of  a  wife  falls  under  the  6th  section  of  the  act. 
She  is  to  be  regarded  as  a  person  other  than  a  laborer,  and  as  sach 
required  to  present  the  certificate  from  her  government  there  desig* 
nated.  The  language  of  the  section,  it  is  true,  is  involved  and 
somewhat  contradictory,  but  its  meaning  plainly  is  that  every  Chi- 
nese x^erson  other  than  a  laborer  entitled  to  enter  the  United  States 
under  the  treaty  shall  obtain  from  the  Chinese  government,  or  the 
government  of  which  he  is  a  subject,  its  permission  to  come  within 
the  United  States,  authenticated  by  its  certificate  containing  various 
particulars  of  himself  and  family  so  as  to  clearly  identify  him;  and, 
whilst  such  certificate  is  only  prima  facie  evidence  against  our  gov- 
ernment, it  is  made  the  only  evidence  permissible  on  the  part  of  the 
person  seeking  to  enter  the  United  States.  It  is  only  by  this  con-. 
struetion  to  the  6th  section  that  consistency  can  be  given  to  its 
somewhat  confused  language,  and  the  manifest  purpose  of  the  act  be 
carried  out.  It  disposes  oi  the  application  of  the  petitioner.  She 
cannot  laud  without  the  certificate  there  designated.  The  form  pre- 
scribed by  the  section  shows  that  the  certificate  is  to  be  obtained  by 
women  as  well  as  by  men. 

We  are  not  insensible  to  the  earnest  remarks  of  counsel  as  to  the 
hardship  of  separating  man  and  wife.  With  our  nations  of  the  sa- 
credness  of  that  relation,  they  appeal  with  striking  force,  iiuthere 
tho  relation  was  voluntarily  assumed  in  the  face  of  the  law  forbid- 
ding her  coming  to  the  United  States  without  the  required  certifi- 
cate. And  they  need  not  now  be  separated.  He  can  return  with ,  and 
protect  his  child  wife  in  tho  Celestial  Empire.  Writ  discharged  and 
petitioner  remanded. 


Sawyer,  Circuit  Judge.  In  my  judgment,  this  case  presents  one 
of  tho  most  important  questions,  that  can  arise  under  tho  Chinese 
restriction  act.  It  is,  whether  a  Chinese  laborer,  who  was  residing 
in  tho  United  States  on  November  17,  1880,  or  who  subsequently, 
came  to  the  country  before  August  4,  1882,  and  who  has  sinca  re- 
turned to  China  under  such  conditions  as  entitle  him  to  rc-oiitor  the 
United  States,  is  entitled  to  bring  into  the  United  States  with  him, 
on  his  return,  his  wife,  who  has  never  before  been  in  tho  country; 
and  who,  therefore,  has  no  other  right  to  enter,  than  that  derivocl 
from  her  status  as  wife  of  a  Chinese  laborer  entitled  to  enter — that 
is  to  say,  a  right  to  enter  by  virtue  of  a  right  pertaining  to  tlio  hus- 
band, alOno,  and  not  as  an  independent  individual  personal  right  of 
her  own.  If  such  Chinese  laborer  has  a  right  to  bring  into  the 
country  with  him,  a  wife,  who  has  never  been  hero  before,  ho  must. 
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upon  similar  grounds,  be  entitled  to  bring  with  Lim  all  bis  minor 
children;  and  under  this  right  the  number  of  Chinese  laborers,  Avho 
are  entitled  to  come  to  the  United  States,  will  be,  greatly,  extended 
beyond  the  number,  who  can  enter  by  virtue  of  their  own  individual 
rights.  The  question  is,  also,  presented,  whether  the  wife  of  a  Chi- 
nese laborer,  who  was  not  herself  a  Chinese  laborer,  in  fact,  be- 
fore and  down  to  the  timd  of  her  marriage,  by  the  act  of  marriage, 
takes  the  siatiia  of  the  husband,  and  becomes  in  contemplation  of 
law,  one  of  the  class  intended  to  be  excluded,  and  as  such,  is  ex- 
claded,  unless  she  can  enter  by  virtue  of  the  right  pertaining  to  her  hus- 
band. The  construction  of  the  statute,  upon  the  points  stated,  is  more 
doubtful,  to  my  mind,  than  that  of  any  other  point  raised  under  the 
act  upon  which  I  have  been  called  to  pass.  •  As  there  is  no  appeal 
from  the  decision  of  this  court,  and  as  the  question  is  one  of  the 
greatest  importance,  both  to  the  Chinese  laborers  entitled  to  be  in 
the  United  States,  and  to  the  people  of  this  country,  the  case  was, 
also,  reserved,  and  ordered  to  be  reargued  before  the  circuit  justice. 

Upon  the  first  argument,  the  conclusion  I  reached,  after  consider- 
able reflection,  was,  that-  the  husband  is  not  entitled  to  bring  his 
wife  into  the  country,  she  being,  in  fact,  a  Chinese  laborer,  and 
never  having  been  here  before;  and  that,  upon  the  marriage  of  the 
petitioner,  in  this  case,  with  a  Chinese  laborer,  she  took  upon  her- 
self the  status  of  the  husband,  as  one  of  the  class,  who  are  not  now 
permitted  to  enter  the  United  States,  without  reference  to  her 
former  status.  Upon  further  argument  and  consideration,  the  view 
before  taken  is  confirmed. 

Article  II,  of  the  amended  treaty,  provides  that,  "Chinese  sub- 
jects, whether  proceeding  to  the  United  States  as  teachers,  students, 
merchants,  or  from  curiosity,  together  with  their  body,  and  houso- 
Lold  servants,  and  Chinese  laborers  toho  are  now  in  tJie  United  Stafcs, 
shall  be  allowed  to  go  and  come  of  their  own  free  will  and  accord, 
VLud  shall  be  accorded  all  the  rights^  privileges,  immunities  and  exemp- 
tions which  are  accorded  to  the  citizens  and  subjects  of  the  most  favored 
nations.^* 

The  argument  in  favor  of  petitioner's  husband's  right  to  land  his 
T^ifo,  is  that  the  restriction  act  purports  to  be  "an  act  to  execute  cer- 
tain treaty  stipulations  relating  to  Chinese  " — not  to  abrogate  them ; 
that  all  the  provisions  of  the  act,  scrupulously,  avoid  everything 
that  expressly  conflicts  with  the  treaty;  that  the  treaty  expressly  pro- 
vides, that  all  "  Chinese  laborers,  who  are  now  in  the  United  States, 
shall  be  allowed  to  go  and  come  of  their  own  free  will  and  accord, 
and  shall  be  accorded  all  the  rights,  privileges,  immunities  and  ex- 
emptions, which  are  accorded  to  the  citizens  and  sui)jects  of  tho 
most  ffivored  nations;"  that  among  the  "rights  and  privilegos,"  ac- 
corded to  citizens  of  all  other  nations,  are,  to  come  of  their  own  froo 
will  and  accord,  and  to  bring  their  wives  and  children  with  thorn; 
that  tho  treaty,  therefore,  in  clear,  express  and  unmistakable  terms, 
secures  these  same  rights  and  privileges  to  returning  Chinese  labor- 
ers, of  bringing  their  wives  and  children  with  them,  as  rights  bo- 
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longing  and  pertaining  to  the  busband  and  father;  that  congress  has 
not  excluded  their  wives  and  children  byname,  or  in  express  terms; 
and,  that,  it  is  not  to  be  presumed,  from  any  general  language  used 
in  the  act,  that  congress  intended  to  over-ride  and  abrogate  the 
rights  thus  specifically,  and  expressly,  secured  by  the  treaty,  thereby, 
to  that  extent  repealing,  or  abrogating  the  treaty. 

The  policy  of  the  act,  manifestly,  is,  to  exclude  the  entire  class  of 
Chinese  laborers,  as  a  doss.  The  wife  of  a  Chinese  laborer  is,  it 
seems  to  me,  one  of  the  class — that  her  status  partakes  of,  and  must 
follow,  the  status  of  the  husband,  as  one  of  his  class — whether  she, 
in  fact,  labors,  or  not — and  as  one  of  the  class,  I  think  the  peti- 
tioner is  excluded  by  the  act,  so  far  as  any  individual  personal  right 
of  her  own  is  concerned. 

Must  the  right  of  the  husband  to  bring  his  wife  with  him,  be  re- 
garded as  one  of  the  rights  accorded  to  the  citizens  of  the  most 
favored  nations,  within  the  meaning  of  the  treaty  cited  ?    And,  if 
so,  must  the  language  of  the  restriction  act,  be  construed  in  view 
of,  and  in  subordination  to,  that  of  the  treaty;  and  being  so  con- 
strued, can  it,  reasonably,  be  so  limited  in  construction,  as  not  to 
make  it  conflict  with  the  treaty  ?    The  language  of  the  act  is  very 
broad.     It  is  provided  that  **  the  coming  of  Chinese  laborers  to  tha 
United  States,  be  and  the  same  is  hereby  suspended;  and  during 
such  suspension  it  shall  not  be  lawful  for  any  Chinese  laborer,  to 
come,"  etc.,  (sec.  1).     "The  master  of  any  vessel,  who  shall,  know^- 
ingly,  bring  within  the  United  States,  on  such  vessel,  and  land,  or 
permit  to  he  landed,  any  Chinese  laborer  from  any  foreign  port  or 
place,  shall  be  guilty,"  etc.,  (sec.  2).     '*  Any  Chinese  laborer,"  must 
mean  all  and  every  individual  of  the  entire  class.     It  certainly  em- 
braces the  wife,  who  is,  herself,  in  fact,  a  laborer,  irrespective  of 
her  status  as  the  wife  of  a  Chinese  laborer.     It  is  impossible  not  to 
apply  the  language  to  such  a  laborer  though  a  wife.     And  if  I  am 
right  in  the  view  I  have  taken,  that  the  wife  must  be  regarded  as 
taking  the  status  of  the  husband  as  one  of  the  class  excluded,  then 
it  must  be  equally  applicable  to  the  wife  of  any  Chinese  laborer, 
without  regard  to  her  status,  or  actual  occupation  before  marriage. 
So,  also,  the  provision  for  the  certificate  to  be  produced  on  the  re- 
turn, as  the  only  evidence  of  their  right  to  re-enter  the   United 
States,  can  only  be  given  to  those  who  have  been  in  the  country  be- 
fore, and  it  must  be  given  at  the  time  of  their  departure.     There  is 
no  exception,  in  terms,  in  any  of  the  language  used  in  the  act,  of 
the  wives,  or  minor  children  of  Chinese  laborers,  and,  none  can  be 
fairly  inferred  from  any  language  found  in  the  act.  We  are  not  author- 
ized to  interpolate  the  exception  into  the  act.  If  a  Chinese  man  of  the 
laboring  class,  can  bring  his  wife  into  the  country,  as  aright  attach- 
ing and  pertaining  to  himself,  secured  by  the  treaty,  the  converse  of 
this  rule  must  be  true,  and  a  Chinese  woman,  residing  in  this  coun- 
try, of  the  laboring  class,  or  a  laborer,  in  fact,  upon  loss  of  her 
husband,    or  having  no   husband,  may  return  to  China  with  her 
laborer's  certificate,  marry  and  return  with  her  husband,  who  has 
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• 
never  been  in  the  country  before*  Upon  the  whole,  after  careful 
consideration,  I  am  of  the  opinion,  that  even  conceding  the  right  to 
the  Chinese  laborer  entitled  to  return,  to  bring  his  family  with  him 
to  be  fairly  covered  by  the  language  of  the  treaty,  yet,  the  provis- 
ions of  the  restriction  act  are  inconsistent,  and  in  conflict,  witli  tho 
provision  of  the  treaty,  so  construed,  and  the  statute,  being  later 
than  the  treaty,  annuls  or  repeals  it.  The  result  is,  the  petitioner 
mast  be  remanded.  But  if  a  wife,  in  the  situation  of  the  petitioner, 
does  not  take  the  status  of  her  husband,  and  if  the  restriction  act, 
as  amended  in  1884,  is  applicable,  to  her  case,  then  she  has  an  indi- 
vidual, personal,  right  to  enter  the  United  States,  as  not  being  a 
Chinese  laborer,  without  regard  to  her  husband,  but  in  that  case, 
tho  certificate  prescribed  by  section  6  is  the  only  evidence  upon 
which  she  can  enter.  The  certificate  she  has  not  got,  and  the 
result  is  the  same.     1  think  the  former  the  proper  view. 

It  is  greatly  to  be  regretted,  that  every  question  fairly  arising 
upon  the  rights  of  the  Chiuese  under  the  treaties  with  China,  and 
the  restriction  acts,  cannot  be  taken  to  the  supreme  court  for  an 
authoritative  determination.  These  questions  are  of  tho  highest 
international  importance,  and  ought  not  to  be  finally  adjudged  by 
(he  local  couits  of  original  jurisdiction.  It  is,  earnestly,  hoped  by 
us,  that  congress  will  provide  for  writs  of  error,  or  appeals,  in  this 
class  of  cases. 


The  Case  of  the  Limited  Tag. 
[in  re  kew  ook,  on  habeas  corpus.] 

September  22,  ISS4, 

Chinese  Restrictive  Act— CEnTiB'iCATE— Prior  Residence.— A  Chinese  laborer,  who 
left  the  Unitecl  States  after  the  passage  of  the  restriction  act  of  1882,  cannot  re-cater  the 
same  without  producing  the  certificate  required  by  such  act.  Such  certificate  is  the  only 
evidenc » iiermisaible  to  establish  his  right  of  re-entry.  He  cannot  re-enter  upon  proof  of  hav- 
ui^'  received  a  custom  house  tag,  entitling  higi  to  a  certiiicatc,  If  he  left  without  obtaining  it. 

Application  for  a  writ  of  habeas  corpus. 

Before  Field,  Circuit  Justice,  Sawyer,  Circuit  Judge,  and  Hoff- 
M:VN  and  Sarin,  District  Judges. 

T.  D.  Biordan  and  L.  I.  Moiary,  for  the  petitioner. 
S.  G.  Hilborn  and  Carroll  Cook,  for  the  United  States. 

Field,  Circuit  Justice.  The  petitioner  in  this  case  is  also  a 
Cliiceae  laborer,  who  was  a  resident  of  the  United  States  on  tho 
seventeenth  of  November,  1880,  and  until  the  twenty-first  of 
June,  1883,  when  he  departed  for  China.  Previous  to  his  depart- 
ure, he  applied  to  the  collector  of  the  port  of  San  Francisco  for  a 
certificate  under  the  restriction  act  to  enable  him  to  return  to  the 
United  States,  stating  that  he  wished  to  leave  on  the  City  of  Tokio. 
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After  tho  usual  oxamination  and  registry,  he  received  from  the  col- 
lector the  white  tag  generally  given  in  such  cases,  entitling  hiin  to 
a  certificate  stating  that  he  was  to  leave  on  the  steamer  named, 
which  sailed  on  tho  thirty-first  of  May,  1883.  Subsequently,  but 
prior  to  the  leaving  of  the  steamer,  he  concluded  to  delay  his  de- 
parture until  the  next  steamer,  which  left  on  the  fifteenth  of  Jane. 
On  that  day  he  went  on  board  this  last  steamer,  and  demanded  of 
the  collector  present  a  certificate  in  exchange  for  his  tag  The  col- 
lector refused  the  certificate,  as  the  tag  called  for  one  stating  that 
he  was  to  leave  on  the  City  of  Tokio,  and  not  on  the  one  then  about 
to  depart.  He  also  took  from  the  petitioner  the  tag  given  to  him. 
The  petitioner  accordingly  left  on  the  steamer  City  of  New  York 
without  any  certificate,  and  now  claims  a  right  to  re-enter  the  United 
States  by  virtue  of  his  old  tag,  and  the  certificate  to  which  that 
entitled  him,  and  invokes  the  order  of  the  court  for  his  relief. 

Tho  court  cannot  help  the  petitioner.  As  the  tag  received  only 
called  for  a  certificate  stating  that  he  was  to  leave  on  the  steamer 
City  of  Tokio,  he  could  not,  by  virtue  of  it,  claim  a  certificate  stat- 
ing that  he  was  to  leave  by  another  steamer.  He  should  have  re- 
turned the  tag  to  the  collector,  and  asked  for  one  giving  him  a  right 
to  a  new  certificate,  stating  his  intention  to  leave  by  a  difterent 
steamer.  Not  having  done  so,  and  having  left  without  any  certifi- 
cate, he  is  in  the  same  position  he  would  have  been  had  he  departed 
without  any  attempt  to  obtain  one. 

Tho  law  of  188-i  makes  tho  certificate  to  the  Chinese  laborer  '7/^e 
only  evidence  permissible  to  establish  his  right  oj  re-entry y*^  and  tho 
court  cannot,  therefore,  listen  to  any  tale  of  his  supposed  grievances. 
As  stated  in  the  case  of  the  unused  tag,  the  remedy,  if  he  have  any, 
must  come  from  tho  oflScers  in  Washington  who  have  control  over 
tho  collector.  Tho  court  has  no  jurisdiction  to  supervise  his  action 
towards  the  petitioner,  and  direct  the  specific  performance  of  any 
neglected  duty  to  him. 

Writ  discharged  and  petitioner  remanded. 


Sawyer,  Circuit  Judge.  In  this  case,  in  my  judgment^  the  rights 
of  the  petitioner  must  be  determined  by  the  restriction  act  of  1882, 
which  was  in  force  at  the  time  of  his  departure.  But  whether  gov- 
erned by  the  original  act,  or  the  act  as  amended  in  1884,  the 
result  is  the  same;  for  under  either,  the  certificate  provided  for  in 
the  act  is  the  only  evidence  permissible  to  establish  his  right  of 
re  entry,  and  he  had  neither  certificate.  There  is  no  dispensing 
power  conferred  upon  the  courts:  See  my  views  on  this  point  ex- 
pressed in  the  case  of  Ah  Kee,  just  decided,  and,  also,  the  views  of 
Mr.  Justice  Field  upon  tho  point  in  the  same  case. 

I  concur  in  the  order  remanding  him. 
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SUPREME   COURT  OF  NEVADA. 
Livingston  et  al.  v.  The  State. 

FOed  Stptembcr  8,  IS84. 

PURCHASB  OF  BONDS  FOB  SCHOOL  FdXD~H0W  TO  BB  PaID,  HoW  DeTERMTNED.—Ih 
deterraiaing  the  amount  to  be  paid  by  the  commissioners  for  tho  purchase  of  territorial  bonds 
for  the  K'nefit  of  the  school  fund,  (under  the  statute  of  1979,  15,  section  3,)  the  metho<.l  of 
computation  is,  to  t<ike  the  bonds  at  the  date  of  delivery,  calculate  the  interest  thereon  at 
nine  and  one-half  percent.  i>er  annum  until  March  1,  JH87,  when  the  bonds  would  become 
due;  adil  the  interest  to  the  principal;  then  discount  this  amount  bv  four  and  one-half  nor 
C3nt,  and  the  balance  is  tho  amount  to  be  paid  under  the  statute.  'J  o  asce.tain  the  true  dis- 
count, divide  the  amount  of  the  principal  and  interest  on  the  bonds  by  one  dollar  plus  tlie 
prtxluct  of  the  rate  multiplied  by  the  time  in  years,  the  quotient  is  the  sum  to  be  paid  by  the 
ttatefurtho  bonds.  Subtract  this  sum  from  the  amount  of  the  debt  and  the  true  discount 
remains.  Subtract  the  principal  sum,  without  interest,  from  the  quotient  and  the  premium 
remains. 

Appeal  from  a  judgment  of  the  second  judicial  district  court, 
Ormsbj  county,  entered  in  favor  of  the  defendant..  The  opinion 
states  the  facts. 

72.  M,  Clarice,  for  the  appellants. 

Ihe  Attorney  General  and  JK  E.  F.  Deal,  for  the  respondent. 

Hawley,  C.  J.  The  act  of  the  legislature  providing  for  the  pur- 
chase of  the  territorial  bonds  for  the  benefit  of  the  school  fund, 
declares  that  the  commissioners  therein  named  are  authorized  to 
purchase  the  bonds,  *'if  they  can  purchase  the  whole  issue  (.|380,- 
000),  and  not  otherwise,  if  such  purchase  can  be  made  at  such  rate 
of  premium  as  would  guarantee  to  the  purchaser  four  and  ono-half 
per  cent,  per  annum  interest  on  the  amount  paid  during  tho  life  of 
the  bonds  so  purchased:"    Stats.  1879,  15,  sec.  3. 

In  pursuance  of  the  provisions  of  this  act  the  commissioners  pur- 
chased the  bonds  from  appellants.  One  hundred  and  sixty  thousand 
dollars  were  delivered  February  1, 1879,  and  two  hundred  and  twenty 
thousand  dollars  were  delivered  April  1,  1879.  At  the  time  of  the 
purchase  there  was  six  thousand,  three  hundred  and  thirty-three 
dollars  and  thirty-three  and  one-third  cents  interest  due  on  the  one 
hundred  and  sixty  thousand  dollar  bonds,  and  one  thousand,  seven 
hundred  and  forty-one  dollars  and  sixty-six  and  two-thirds  cents 
on  the  two  hundred  and  twenty  thousand  dollar  bonds.  Tho  amount 
paid  for  interest  to  date  of  purchase  was  eight  thousand  and  sevonty- 
ilve  dollars.  The  amount  paid  for  the  bonds  was  four  hundred  and 
ninety-one  thousand  six  hundred  and  twenty-seven  dollars  and  fif- 
teen cents,  making  the  total  amount  paid  to  appellants  four  hundred 
and  ninety-nine  thousand  seven  hundred  and  two  dollars  and  fifteen 
cents. 

The  territorial  bonds  so  purchased  were  issued  on  March  1, 1872, 
and  were  made  payable  in  fifteen  years,  with  interest  thereon  at 
sine  and  one-half  per  cent,  per  annum.  Interest  coupons  wore 
attached  to  the  bonds  and  were  made  payable  September  1st,  and 
llarch  1st  of  each  year.    The  bonds  would  be  due  March  1,  18S7. 
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At  the  time  of  the  delivery  of  the  bonds  to  the  commissioners, 
appellants  claimed  that  there  was  an  error  in  the  method  of  com- 
putation, in  arriving  at  the  amount  that  should  be  paid,  and  this 
suit  was  instituted  by  them  for  the  recovery  of  the  sum  of  sixteen 
thousand  one  hundred  and  eighty-five  dollars  and  seventeen  cents, 
a  balance  alleged  to  be  due  them  on  the  purchase  of  the  bonds. 

Accepting  as  correct  the  theory  contended  for  by  appellants, 
tiiat  the  amount  to  be  paid  is  to  be  ascertained  by  an  interpretation 
of  the  statute,  and  waving  all  the  preliminary  and  technical  objec- 
tions urged  by  respondent's  counsel  against  the  right  of  applicants 
to  recover  in  this  action,  we  are  called  upon  to  answer  the  question: 
**  What  is  the  sum  which  the  state,  under  the  terms  of  the  law,  is  to 
pay  for  the  bonds  ?" 

Appellants  claim  that,  inasmuch  as  the  interest  on  the  bonds  is 
payable  semi-annually,  the  state  must  settle  every  year  with  itself, 
and  must  pay  interest  on  its  bonds  every  six  months;  that  the  own- 
ers of  the  Donds  were  entitled  to  have  this  interest  taken  into  the 
calculation  at  the  end  of  each  year  instead  of  at  the  end  of  the  life 
of  the  bonds;  that  the  rule  of  settlement  should  be  to  "  compute  the 
interest  on  the  principal  sum  from  the  time  when  the  interest  com- 
menced to  the  time  of  the  first  payment  in  each  case,  then  settle.  Do- 
duct  the  excess  of  interest  due  to  Livingston  from  the  sum  due  to  the 
state.     The  balance  will  be  a  new  principal,  and  so  on  to  the  end." 

The  authorites  cited  in  favor  of  this  method  of  computation  have 
referf nee,  solely,  to  the  rule  of  computing  interest  in  cases  of  par- 
tial payments  on  notes,  or  other  evidences  of  indebtedness,  and  the 
rule  is  stated  as  follows:  ''Compute  the  interest  on  the  principal 
sum  from  the  time  when  the  interest  commenced  to  the  nrst  time 
when  a  payment  was  made,  which  exceeds,  either  alone  or  in  con- 
junction with  the  preceding  payments,  if  any,  the  interest  at  that 
time  due;  add  that  interest  to  the  principal,  and  from  the  sum  sub- 
tract the  payment  made  at  that  time,  together  with  the  preceding 
payments,  if  any,  and  the  remainder  forms  a  new  principal,  on  which 
compute  and  subtract  the  interest,  as  upon  the  nrst  principal;  and 

Sroceed  in  this  manner  to  the  time  of  the  judgment:"  2  J?arson's 
otes  and  Bills,  425,  and  authorities  there  cited. 

This  rule  is  one  of  almost  universal  application  in  the  class  of 
cases  referred  to,  and  is  always  to  be  applied  in  such  a  manner  as 
to  i)revent  the  interest  forming  a  part  of  the  principal  so  as  to  carry 
interest.  It  cannot,  therefore,  be  invoked  in  favor  of  the  rule,  as 
claimed  by  appellants,  in  a  case  like  this,  because  if  the  interest  on 
the  bonds  in  question  is  to  be  added  to  the  principal  each  year,  a 
settlement  then  made,  and  a  new  principal  given,  it  recjuiresno  argu- 
ment to  show  that  such  a  computation  would  result  m  the  interest 
drawing  some  interest. 

Other  authorities  are  cited  to  the  effect  that  the  interest  coupons 
attached  to  the  bonds  were  negotiable  securities,  and  that  the  hold- 
ers thereof  might  collect  interest  thereon  after  they  became  due,  if 
the  same  was  not  paid  at  maturity.    These  principles  will  be  ad- 
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mitted  as  correct,  aa  they  have  not  been  questioned,  and  have  no 
special  application  to  the  facts  of  this  case. 

No  question  is  raised  as  to  the  power  of  the  legislature  to  pass  a 
law  authorizing  a  computation  to  be  made  upon  the  method  claimed 
bj  appellants.  The  question  is  whether  the  law,  as  passed,  author- 
izes such  a  method  of  computation. 

If  the  bonds  had  not  been  purchased  the  state  would  only  have 
been  required  to  pay  the  holders  the  amount  of  the  principal  and 
interest  thereon  at  the  rate  of  nine  and  one-half  per  cent,  per  an- 
num for  the  life  of  the  bonds.  Of  course  the  bonds  were  of  greater 
value  to  the  holders  on  account  of  the  interest  being  made  payable 
semi-annually,  because  the  interest  when  paid  could  be  invested  in 
other  securities.  A  bai^in^  house  or  capitalist  engaged  in  the  busi- 
ness of  loaning  money  and  discounting  debts,  due  at  a  future  time, 
would  naturally  take  this  fact  into  consideration  in  ascertaining  the 

E resent  value  of  the  bonds,  and  would  doubtless  give  more  for  the 
ends  than  if  the  interest  was  not  to  be  paid  until  the  maturity  of 
the  bonds.  Appellants  might,  therefore,  have  refused  to  sell  the 
bonds  to  the  state,  on  the  ground  that  they  were  of  greater  value 
than  the  sum  offered,  and  if  they  thought  the  method  of  computa- 
tion invoked  by  the  commissioners  and  other  experts  was  not  just 
and  equitable  they  ought  to  have  refused  to  deliver  the  bonds  upon 
Buch  terms.  The  law  could  not,  and  did  not  attempt  to,  compel  ap- 
pellants to  sell  the  bonds.  The  sale  was  optional  upon  their  part. 
They  were  at  liberty,  if  they  saw  fit,  to  sell  the  bonds  for  a  less 
amount  than  they  received;  but  in  no  event  can  they  recover  any 
greater  amount  tnan  the  statute  authorizes  to  be  paid.  Upon  what 
method  of  calculation  is  this  sum  to  be  determined  ? 

Whatever  may  be  the  rules  of  banking  houses,  or  the  methods 
adopted  in  the  United  States  treasury  deparment,  as  to  the  compu- 
tation of  interest  on  bonds,  it  is  evident,  to  our  minds,  that  the 
statute  in  question  did  not  contemplate  that  the  method  of  compu- 
tation, as  claimed  by  the  appellants,  should  be  adopted  in  arriving 
at  the  amount  to  be  paid  by  the  commissioners  for  the  state. 

The  statute  is  clear,  plain  and  unambiguous.  The  purchase  was 
to  be  made  at  such  rate  of  premium  as  would  guarantee  to  the  state 
four  and  one-half  per  cent,  per  annum  interest  during  the  life  of  the 
bonds.  It  is  not  a  question  as  to  the  real  marketable  value  of  the 
bonds.  The  law  itself  fixes  the  sum  which  the  commissioners  are 
authorized  to  pay.  It  may  be  that  the  bonds  would  have  com- 
manded a  greater  premium  in  the  financial  markets  than  the  state 
was  willing  to  give.  But  the  law  is  positive  and  direct  in  its  terms 
that  the  purchase  is  to  be  made  ''  at  such  rate  of  premium  as  would 
guarantee  to  the  purchaser  four  and  one-halt  per  cent,  per  annum 
interest  on  the  amount  paid,  during  the  life  of  the  bonds  so  pur- 
chased." 

The  question  is  one  of  computation,  to  be  determined  by  the  or- 
dinary rules  of  arithmetic  governing  the  method  of  ascertaining  the 
true  discount  on  notes  and  bonds.     Take  the  bonds  at  date  of  deliv- 

Ro.  tt.— 3. 
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ery,  calculate  the  interest  thereon  at  nine  and  one-half  per  cent,  per 
annum  until  March  1,  1887,  (when  the  bonds  would  become  due). 
Add  the  interest  to  the  principal;  then  discount  this  amount  by  four 
and  one-half  per  cent,  per  annum  for  the  same  time,  and  wo  will 
have  the  sum  that  is  to  be  paid  under  the  provisions  of  the  statute. 
By  this  method  the  state  realizes  four  and  one-half  per  cent,  per 
annum  interest  on  the  amount  paid,  during  the  life  of  the  bonds, 
which  the  statute  says  must  be  guaranteed  to  it. 

To  ascertain  the  true  discount,  divide  the  amount  of  the  debt 
(principal  and  interest  on  the  bonds)*  by  $1  plus  the  product  of  the 
rate  multiplied  by  the  time  in  years,  the  quotient  will  be  the  sum 
that  the  State  will  pay  for  the  bonds.  Subtract  this  sum  from  the 
amount  of  the  debt,  and  you  have  the  true  discount.  Subtract  the 
principal  sum  (without  interest)  from  the  quotient,  and  you  have  the 
premium.  • 

Under  this  method,  what  is  the  result  ? 

One  hundred  and  sixty  thousand  dollars,  purchased  February  1, 
1879,  with  interest  at  nine  and  one-half  per  cent,  per  annum,  until 
March  1,  1887  (eight  years  and  one  month),  amounts  to  $282,866.66 
666|-1000.  The  interest  on  one  dollar  at  four  and  one-half  per  cent, 
per  annum  for  eight  years  and  one  month  would  be  $0.36  375  100. 
tins  $1,  under  the  rule  abovfe  stated,  makes  $1.36  375-1000.  Divide 
$282,866.66  6661-1000  by  $1.36  375-1000,  and  we  have  the  sum  of 
$207,418.27  069-1000.  This  subtracted  from  the  amount  of  the  prin- 
cipal sum  and  interest  leaves  $75,448.39  596-1000  as  the  discount, 
which  is  equal  to  the  interest  on  the  sum  of  $207,418.27  069-1000  at 
four  and  one-half  per  cent,  per  annum  for  eight  years  and  one 
month.     The  premium  to  be  paid  is  $47,418.27  069-1000. 

Two  hundred  and  twenty  thousand  dollars,  delivered  April  1, 
1879,  with  interest  at  nine  and  one-half  per  cent,  per  annum,  until 
March  1,  1887  (seven  years  and  eleven  months),  amounts  to  $385,- 
458.33  333J-1000.  The  interest  on  $1  at  four  and  one-half  percent, 
per  annum  for  seven  years  and  eleven  months  would  be  $0.35  625- 
1000;  plus  $1  makes  $1.3o  625-1000.  Divide  $385,458.33  333.V-1000 
by  $1.35  625  1000,  and  we  have  the  quotient  $284,208.90  937-1000 
as  the  sum  which  the  state  is  to  pajr  for  the  bonds.  This  subtracted 
from  the  principal  amount,  witli  interest,  leaves  $101,249  42  396- 
1000  as  discount,  which  is  equal  to  the  interest  on  the  sum  paid  for 
the  purchase  at  the  rate  of  four  and  one-half  per  cent,  per  annum 
during  the  life  of  the  bonds.  The  premium  to  be  paid  is  $64,208.90 
937-1000. 

This  was  the  method  adopted  b^  the  commissioners  in  making- 
the  computation,  and,  in  our  opinion,  it  is  the  only  method  of  com- 
putation that  is  warranted  by  tne  statute. 

The  judgment  of  the  district  court  is  affirmed. 
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BiCKARDS  V,  Hutchinson. 

FUed  September  16,  1SS4. 

• 

Statutes  OP  Limitations— Time  Limited  for  Suing  on  Death  of  Party. — A  person  in 
wh'ise  favor  a  cause  of  action  has  accrued,  ha?  the  Bame  length  of  time  to  bring  suit  thereon, 
Dutwibhstandm^  the  death  of  the  i)arty  against  whom  such  cause  of  action  has  accrued,  as  he 
would  havo  had  had  such  latter  person  lived.  Section  23  of  the  act  definin*;  the  time  of  com- 
mencing civil  actions,  does  not  limit  the  time  in  which  an  action  can  bo  brought  to  one  year 
from  the  death  of  such  party,  in  all  instances.  The  object  of  such  action  is  to  prolong,  not 
to  curtail,  the  period  for  suing,  given  in  other  sections  of  such  act. 

Appeal  from  a  judgment  of  the  seventh  judicial  district  court, 
Washoe  county,  entered  in  favor  of  plaintiff.  The  opinion  states 
the  facts.  The  opinion  on  the  first  hearing  is  reported  in  1  West 
Coast  Eeporter,  659. 

Iliomas  E,  Haydon,  for  the  appellant. 
Roger  Johnson,  for  the  respondent. 

Hawley,  C.J.  A  rehearing  was  granted  in  this  case  for  the  pur- 
pose of  considering  the  question  whether  section  23  of  the  act  de- 
fining the  time  of  commencing  civil  actions  (1  Comp.  L.,  1,038)  is 
applicable  to  this  case,  and  whether,  under  its  provisions,  this  ac- 
tion was  barred  by  the  statute  of  limitations,  it  not  having  been 
commenced  within  one  year  after  the  issuing  of  letters  testamentary 
on  the  estate  of  Mrs.  Wheat. 

Appellant  claims  that  when  a  cause  of  action  has  matured,  and 
the  statute  of  limitations  has  commenced  to  run  before  the  death  of 
the  party  against  whom  such  cause  of  action  accrued,  no  suit  can 
be  maintained  unless  brought  within  one  year  from  the  death  of  the 
party;  that  the  presence  of  the  executor,  or  administrator,  in,  or  his 
absence  from,  the  state  makes  no  difference  with  reference  to  the 
running  of  the  statute. 

We  do  not  think  this  position  is  sustained  by  the  authorities  cited 
b  its  support. 

We  are  of  opinion  that  the  plaintiff  was  entitled  to  have  person  in 
me  within  this  state,  against  whom  she  could  bring  suit,  for  the  full 
period  of  time  prescribed  in  section  16  (1  Comp.  L.,  1,031),  and 
that  the  object  of  section  23  was  to  extend  the  time,  in  certain  cases, 
within  which  the  actions  might  be  commenced,  and  was  not  intended 
—and  should  not  be  so  construed — to  limit  the  time  given  by 
other  sections  of  the  act. 

If  Mrs.  Wheat  had  lived  and  been  absent  from  the  state  for  the 
same  length  of  time  as  the  administratrix  was,  the  suit  would  havo 
been  commenced  in  time.  Is  the  plaintiff  not  entitled  to  bring  her 
sait  within  the  time  it  could  have  been  commenced,  under  similar 
conditions,  if  Mrs.  Wheat  had  lived  ? 

In  California  there  is  a  provision  in  the  code  identical  with  sec- 
tion 23  of  our  statute.  In  Smith  v.  Hall,  the  supreme  court  of  that 
state  said:  ' '  That  the  object  of  the  section  was  not  to  curtail,  but  to 
prolong  the  period  for  suing  in  the  given  category:"  19  Cal.,  86. 

In  Lowell  v.  Kier,  the  action  was  brought  within  the  period  lim- 
ited for  the  commencement  against  the  deceased  party,  had  he  lived. 
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The  court  said :  **  It  is  not  barred  merely  because  it  was  not  broup^ht 
within  one  year  after  the  issuance  of  letters  to  the  executors  of  the 
estate;  that  the  section  of  the  code,  while  it  may,  under  some  cir- 
cumstances, prolong  the  time  originally  limited,  cannot  operate 
in  any  case  to  shorten  it:"  50  Cal.,  647. 

The  views  herein  expressed  are  in  accordance  with  the  decision 
of  this  court  in  Wick  v.  O'Neale,  2  Nev.,  303,  instead  of  in  opposi- 
tion to  it,  as  claimed  by  appellant.  There  the  court  correctly  con- 
strued section  23,  so  as  to  extend  the  time  for  the  commencement 
of  the  action  to  one  year  from  the  time  of  the  issuing  of  letters  tes- 
tamentary, in  a  case  where  the  action  would,  under  the  other  sec- 
tions of  the  act,  have  been  barred  before  that  time. 

Our  former  decision  was  correct. 

The  judgment  of  the  district  court  is  affirmed. 


HoiTMAN  V.  Bosch. 

FUed  September  tO,  1884, 

Breach  op  Warranty  op  Title—Measure  op  DxVMaoes. — The  measure  of  damages  in  an 
action  for  breach  of  warranty  of  title  to  real  estate  id  the  value  of  the  property  at  the  time  of 
Bale,  to  be  ascertained  by  the  purchase  firice,  with  interest  thereon,  and  reasonable  costs,  if 
any  were  expended  in  defense  of  the  title  by  the  plaintiff. 

Appeal  from  an  order  of  the  seventh  judicial  district  court, 
Washoe  coiintj,  granting  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

Wm.  Webster,  for  the  appellant. 
J,  F.  Alexander,  for  the  respondent. 

Hawley,  0.  J.  Upon  the  trial  of  this  action  to  recover  damages 
for  breach  of  warranty  of  title  to  real  estate,  the  court  gave  the  fol- 
lowing instruction:  **  If  the  jury  find  that  there  has  been  a  breach 
of  warranty  of  the  title  to  the  real  estate  in  question,  *  *  *  the 
measure  of  damages  is  the  value  of  the  property  at  the  time  of  sale, 
to  be  ascertained  by  the  purchase  money,  with  interest  thereon,  and 
reasonable  costs,  if  any  were  expended  in  defense  of  title  by  plaintiff." 

The  jury  found  a  verdict  in  favor  of  plaintiff  for  the  sum  of  one 
hundred  and  fifty  dollars.     The  court,   upon  motion  of  plaintiff, 

S ranted  a  new  trial  upon  the  ground  that  the  jury  in  assessing  the 
amages  failed  to  determine  the  amount,  from  '.the  testimony,  upon 
the  rules  announced  in  the  instruction. 

The  instruction  stated  the  measure  of  damages  correctly:  Dal  ton 
V.  Bowker,  8  Nev.,  190,  and  it  was  the  duty  of  the  jury  to  have  fol- 
lowed this  instruction  in  assessing  the  damages.  The  verdict,  as 
rendered,  was  not  justified  by  the  law  or  by  the  evidence. 

From  the  undisputed  testimony  in  the  case,  the  plaintiff,  if  he  re- 
covered in  the  action,  was  entitled  to  a  larger  sum  than  was  awarded 
him  by  the  jury. 

The  order  of  the  district  court  granting  a  new  trial  is  affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  9,087. 

Hart  v.  Western  Union  Telegraph  Company. 

Department  One.    Filed  September  18,  1884- 

Telegraph  Companies— Measure  oy  Damages  Against.— A  telegraph  company  is  lia'  le 
for  whatever  loss  naturally  and  in  the  usual  course  of  things  follows  from  its  failure  to  trans- 
mit a  message  promptly  and  correctly,  although  such  message  was  written  in  cipher  or  was 
otherwise  unintelliiable  to  the  company. 

The  Same— Stipulation  Limiting  Liability— Negligence. —A  stipulation  printed  on  a 
bhnk  u^)on  which  a  telegraph  message  is  sent,  puriwrtihg  to  exempt  the  telegraph  company 
from  all  liability  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non-delivery  of 
any  unrepeated  mess^^e  wlu-ther  happening  by  the  nec^ligence  of  its  servants  or  otherwise,  be- 
yond the  amount  received  for  sending  the  same,  is  void  for  want  of  consideration.  Such  com- 
j)any  cannot  stipulate  against  or  limit  its  liability  for  mistakes  happening  in  consequence  of 
its  own  fault,  such  as  want  of  proper  skill  or  ordinary  care  on  the  part  of  its  oi)erators,  or  the 
U.-U  of  defective  instruments,  Such  company  is  exem]it  only  for  errors  arising  from  causes 
beyond  its  control,  and  the  burden  of  showing  such  exemption  rests  upon  it,  in  an  action  to 
rec4jver  for  an  alleged  loss. 

The  Same— Exemption  feom  Liability— Atmospheric  Influences. — ^A  telegraph  com- 
pany ia  not  liable  for  a  loss  arising  from  a  mistake  in  the  transmission  of  a  message,  when 
euch  mistake  was  occasioned  by  a  break  in  the  electric  current,  produced  by  atmospheric  in- 
flaences  beyond  the  company's  control. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  refusing 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

W.  H.  L.  Barnes^  for  the  appellant. 
Byers  &  Ellloity  for  the  respondent. 

Eoss,  J.  On  the  fifteenth  day  of  December,  1882,  the  plaintiff 
delivered  to  the  defendant,  at  its  Stockton  ofBlce,  this  message: 

"George  W.  McNear,  San  Francisco:  Buy  bail  barley  falun; 
report  by  mail.  George  Hart." 

The  message  was  promptly  transmitted  and  delivered  as  written, 
except  that  the  word  **  bail"  was  changed  to  the  word  **  bain."  By 
the  private  cipher  code  of  McNear,  used  by  the  plain  tiff  in  the  message, 
the  word  **  bail "  means  *'  one  hundred  tons,"  and  the  word  *  *  bain  " 
means  "two  hundred  and  twenty-five  tons."  As  the  message  was 
delivered  it  directed  McNear  to  buy  for  the  account  of  the  plaintiff 
two  hundred  and  twenty-five  tons  of  barley,  whereas  as  it  was  writ- 
ten by  the  plaintiff,  McNear  was  directed  to  buy  on  plaintiff 's  ac- 
count one  hundred  tons  only.  Acting  on  the  message  received 
McNear  bought  for  plaintiff  two  hundred  tons  of  barley.  When 
the  plaintiff  discovered  that  fact  he  notified  the  defendant  that  one 
hundred  tons  had  been  bought  in  excess  of  that  directed  to  be 
bought  by  the  original  message,  and  asked  the  defendant  what  he 
should  do  with  the  surplus  so  purchased.  Defendant  refused  to 
give  any  instruction  in  regard  to  it.  Plaintiff  thereupon  sold  the 
barlev  at  the  highest  market  rate,  his  loss  on  the  extra  one  hundred 
tons  \>eing  four  hundred  and  twenty-nine  dollars  and  eighty-two 
cents.  It  is  for  the  loss  thus  sustained  by  him  that  the  action  is 
brought. 
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At  the  trial,  the  only  proof  given  by  the  plaintiff  to  show  negli- 
gence on  the  part  of  the  defendant  was  the  admitted  fact  that  the 
message  was  delivered  in  its  altered  form.  It  was  also  admitted 
that  the  message  was  written  by  the  plaintiff,  upon  a  printed  form 

{)repared  by  the  defendant,  underneath  the  words  ''  send  the  fol- 
owing  message,  subject  to  the  above  terms,  which  are  hereby 
agreed  to,"  and  that  among  the  **  above  terms"  referred  to  are  the 
following:  "To  guard  against  mistakes  or  delays,  the  sender  of  a 
message  should  order  it  repeated;  that  is.  telegraphed  back  to  the 
originating  office  for  comparison.  For  this,  one-half  the  regular 
rate  is  charged  in  addition.  It  is  agreed  between  the  sender  of  the 
following  message  and  this  company,  that  said  company  shall  not 
be  liable  for  mistakes  or  delays  m  the  transmission  or  delivery,  or 
for  non-delivery  of  any  unrepeated  message,  whether  happening  by 
negligence  of  its  servants  or  otherwise,  beyond  the  amount  received 
for  sending  the  same;  nor  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  non-delivery  of  any  repeated  message  beyond 
fifty  times  the  sum  received  for  sending  the  same,  unless  specially 
insured;  nor  in  any  case  for  delays  arising  from  unavoidable  inter- 
ruptions in  the  working  of  its  lines,  or  for  errors  in  cipher  or  ob- 
scure messages." 

That  the  message  in  question  was  not  *'  repeated,"  is  conceded  by 
the  plaintiff.  It  further  appears  in  the  case  that  no  explanation  of 
the  meaning  of  the  dispatch  was  made  by  the  plaintiff  at  the  time 
ho  delivered  it  to  the  defendant,  for  which  reason,  and  because,  as  is 
claimed,  the  message  under  consideration  was  in  cipher,  appellant 
contends  that  the  measure  of  damages  is  the  price  paid  for  the  trans- 
mission of  the  telegram — in  this  case,  thirty  cents.  In  support  of 
tbis  point  it  is  said  by  counsel  that  *'the  decisions  of  all  the  courts 
uniformly  declare  that  unless  the  importance  of  the  message  is  shown 
either  by  its  own  terms  or  by  explanation  made  to  the  person  receiv- 
ing it  in  behalf  of  the  telegraph  company,  no  damages  are  recover- 
able for  failure  or  delay  in  transmission  beyond  the  price  paid  for 
that  purpose." 

In  this,  appellant's  counsel  is  mistaken.  The  cases  cited  by  him 
undoubtedly  sustain  the  point  he  makes;  and  there  are  other  cases 
to  the  same  effect-  Some  of  those  decisions  were  based  on  messages 
which  were  in  cipher,  and  others,  messages  which,  though  not  in 
cipher,  did  not  themselves  disclose  the  extent  or  import  of  any  trans- 
action had  in  contemplation  by  the  parties.  In  those  cases  substan- 
tial damages  were  refused  because  neither  the  messages  nor  other 
iuformation  given  made  known  to  the  operator  what  wj\s  contem- 
plated. Hence  it  was  ruled  that  plaintiff  could  not  recover  of  the 
telegraph  company  what,  not  understanding,  it  could  not  have  con- 
templated as  the  effect  of  a  miscarriage  or  other  failure. 

While  not  doubting  the  general  rule  that  damages  must  bo  such 
as  may  be  fairly  supposed  to  have  entered  into  the  contemplation  of 
the  parties  when  they  made  the  contract;  that  is,  such  as  might  be 
naturally  expected  to  follow  its  violation,  we  do  question  and  think 


Sup.  Ct.  Cal.]    Halt  v.  Westebn  Union  Telegraph  Co.  3lr 

not  sonnd  the  application  of  that  rule  as  made  in  the  class  of  cases 
to  which  allusion  is  above  made. 

Telegraph  companies  have  conferred  upon  them  by  law  certain 
priyileges,  among  them  the  right  of  eminent  domain,  and  they  are 
cbargea  with  certain  duties,  among  them  the  obligation  to  send 
promptly  and  correctly  such  messages  as  are  intrusted  to  them.    Of 
course,  if  illegibly  written,  the  operator  may  reject  a  message;  but 
if  plainly  written^  his  duty  is  to  send  it  as  written.     Why  has  he 
the  right  to  know  what  the  message  refers  to  ?    In  what  way  would 
such  knowledge  aid  him  in  the  discharge  of  his  duty  to  it  send  cor- 
rectly ?    "  One  of  the  great  attractions,"  say  Scott  and  Jarnagin,  in 
their  treatise  on  the  law  of  telegraphs,  sec.  404,  "  which  this  mode 
of  communication  presents,  is  the  brevity  of  the  dispatch;  such  ab- 
breviatioiis  being  used  in  many  cases  as  will  enable  the  person  for 
whom  it  is  intended  alone  to  understand  it;  and,  hence,  the  vast 
amount  of  business  the  tele^aph  operator  is  capable  of  transacting 
in  the  transmission  and  delivery  of  messages.     So  that  an  explana- 
tion of  the  meaning,  importance  and  bearing  of  each  message  would 
be  an  insufferable  annoyance,  and,  in  the  multiplicity  of  messages 
delivered  for  transmission,  could  not  be  remembered,  even  if  the 
time  could  be  spared  to  listen  to  it;  and  it  would  rarely  afford  any 
beuefit  or  advantage  to  the  company  after  the  information  was  com- 
municated."   Proceeding,  these  writers  say,  and  say  correctly,  that 
though  the  company,  through  its  agents,  may  not  know  the  meaning 
of  the  particular  message,  they  do  know  that  messages  of  great 
valuo  and  importance,  involving  heavy  losses  in  case  of  failure,  or 
delay,  or  mistake  in  their  transmission,  are  constantly  sent  over 
their  wires;  and  they  do  know  that  they  hold  themselves  out  to  the 
public  as  prepared  at  all  times,  and  for  all  persons,  to  transmit  mes- 
sages of  this  description.     And  the  rule  of  damages,  as  applied  to 
telegraph  companies,  is  there  deduced,  which  we  think  the  true  rule, 
namely,  that,  although  the  message  bo  unintelligible  to  the  com- 
pauy,  yet  as  its  undertaking  was  to  transmit  the  message  promptly 
and  correctly,  both  parties  contemplated  that,  whatever  loss  should 
naturally,  and  in  the  usual  course  of  things,  follow  a  violation  of 
that  obligation,  the  company  should  be  responsible  for.     The  same 
couclusion  was  reached  by  the  supreme  court  of  Alabama,  in  the 
case  entitled,  Doughtry  v.  The  American  Union  Telegraph  Co.,  de- 
cided in  December,  1883,  a  note  of  which  will  be  found  at  page  731, 
46  American  Reports,  and  by  the  court  of  appeals  of  Virginia,  in 
the  case  of  the  Western  Union  Telegraph  Co.  v.  Reynolds,  77  Va., 
17a;  see,  also,  Rittenhouse  v.  The  Independent  Line  of  Telegraph, 
1  Daly,  474. 

It  is  also  contended  on  behalf  of  the  defendant  corporation  that 
as  the  message  in  question  was  not  "repeated"  defendant  is  not 
responsible  under  any  circumstances  bej-ond  the  amount  received 
for  its  transmission;  and  this  because  it  is  so  declared  in  the  condi- 
tions printed  at  the  head  of  the  form  upon  which  the  dispatch  was 
written,  and  to  which,  as  is  claimed,  the  plaintiff  assented.     There 
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are  numcrons  cases  that  hold  that  such  a  rule  on  the  part  of  the 
company  is  reasonable,  valid  and  binding  on  the  sender  of  the  mes- 
sage. The  cases  that  so  hold  are  too  numerous  to  be  here  referred 
to  in  detail.  They  will  be  found  collated  in  a  note  to  the  case  of 
the  Western  Union  Telegraph  Company  v.  Blanchard,  reported  in 
45  American  Beports,  page  486.  But  there  are  many  cases  to  the 
contrary,  and  the  latter  class  we  think  based  on  the  better  reason. 
In  the  first  place  we  agree  with  the  supreme  court  of  Illinois  in  the 
case  of  Tyler  v.  Western  Union  Telegraph  Company,  68  111.,  421, 
and  S.  C.  74  111.,  170,  where  it  is  held  that  the  regulation  requiring 
messages  to  be  repeated  is  not  a  contract  binding  in  law,  for  the  rea- 
son that  the  law  imposed  upon  the  company  duties  to  be  performed, 
for  the  performance  of  which  it  was  entitled  to  a  compensation  fixed 
by  itself,  and  which  the  sender  had  no  choice  but  to  pay;  that  among 
those  duties  was  that  of  transmitting  messages  correctly;  that  the 
tariff  paid  was  the  consideration  for  the  performance  of  this  duty  in 
each  particular  case  and  when  the  charges  were  paid  the  duty  of  the 
company  began,  and  there  was  therefore  no  consideration  for  the  sup- 
posed contract  requiring  the  sender  to  repeat  the  message  at  an 
additional  cost  of  fifty  per  cent,  of  the  original  charge.  To  the  same 
effect  is  Bartlett  v.  Western  Union  Telegraph  Company.,  62 
Me.  218,  and  Candee  against  the  same  company,  34  Wisconsin,  477, 
where  the  court  say:  •'Aside  from  the  objections  resting  on  grounds 
of  public  policy,  and  which  forbid  the  company  from  stipulating 
for  immunity  from  the  consequences  of  its  own  wrongful  acts,  it 
seems  very  clear  to  us  that  there  can  be  no  consideration  for  such 
stipulation  on  the  part  of  the  sender  of  the  message,  and  that,  so 
far  as  he  is  concerned,  it  is  void  for  that  reason,  although  exacted 
by  the  company  and  fully  assented  to  by  him.  Either  the  company 
enters  into  a  contract  with  him,  and  takes  upon  itself  the  burden  of 
some  sort  of  legal  obligation  to  send  the  message,  or  it  does  not. 
It  would  be  manifestly  against  reason  and  what  all  must  assume  to 
be  the  intention  of  the  parties,  to  say  that  no  contract  whatever  is 
made  between  them,  and  nobody,  not  even  the  officers  or  represent- 
atives of  the  company,  asserts  such  a  doctrine.  It  would  seem  ut- 
terly absurd  to  assert  it.  Holding  itself  out  as  ready  and  willing 
and  able  to  perform  the  service  for  whosoever  comes  and  pays  the 
consideration  itself  had  fixed  and  declared  to  be  sufficient,  and  ac- 
tually receiving  such  consideration,  it  cannot  bo  denied,  we  think, 
that  a  legal  obligation  arises  and  duty  exists  on  the  part  of  the  com- 
pany to  transmit  the  message  with  reasonable  care  and  diligence, 
according  to  the  request  of  the  sender.  Such  being  the  attitude  of 
the  company,  and  the  obligation  which  it  assumes  by  accepting  tho 
payment,  tho  question  arising  is,  Whether  it  can  at  the  same  time,  and 
asapart  of  the  very  act  of  creating  the  obligation,  exact  and  reeeivo 
from  tho  other  Dtirty  to  tho  cod  tract  a  release  from  it?  The  regulations 
under  consideration,  if  looked  upon  as  reasonable  and  valid,  com- 
pletely nullify  the  contract  by  absolving  tho  company  from  all  obliga- 
tion to  perform  it,  and  the  party  delivering  tho  message  gets  nothing 
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in  return  for  the  price  of  transmission  paid  by  him.  Is  it  possible  for 
the  company,  or  for  any  other  party  entering  into  a  contract  for  a 
valaable  consideration  received,  to  promise  and  not  to  promise,  or 
to  create  and  not  to  create  an  obligation  or  duty,  at  one  and  the 
same  moment  and  by  one  and  the  same  act  ?  The  inconsistency  and 
impossibility  of  sucn  tilings  are  obvious,  fiat  if  there  were  no  such 
difficulties,  or  if  the  occasion  or  circamstances  were  such  that  a 
vaHd  release  might  be  executed,  and  it  be  regarded  in  that  light, 
Btill  the  objection  exists  that  there  is  no  consideration  whatever  to 
support  it,  and  it  must  be  held  void  on  that  ground.  If  it  bo  urged 
that  the  sender  receives  his  consideration  in  the  reduced  price  of 
transmission,  or  because  the  company  undertakes  to  send  the  njes- 
sage  at  one-half  the  usual  rates  of  transmitting  day  messages,  that 
argument  ends  in  proving  that  the  company  does  not  undertake  to 
send  the  message  at  all,  and  that  no  contract  or  agreement  on  its 
part  is  made  or  entered  into  for  that  purpose.  If  the  company 
promises  or  binds  itself  at  all  for  the  rate  or  consideration  named, 
and  which  it  is  willing  to  and  does  accept,  then  the  smallness  of 
such  consideration  cannot  operate  to  relieve  from  the  promise  or  to 
destroy  the  obligation  thus  created.  Regarding  the  regulations  in 
this  light,  therefore,  as  well  as  in  that  of  correct  public  policy,  it  is 
seen  that  effect  can  not  be  given  to  them  as  a  means  of  protec- 
tion or  escape  on  the  part  of  the  company  from  all  liability  for  the 
performance  of  its  contiact.  The  regulations  cannot  serve  to  shield 
the  company  from  the  consequences  resulting  from  the  gross  negli- 
gence or  fraud  of  its  officers  or  agents,  or  from  the  entire  failure  to 
perform  the  service,  no  good  excuse  for  such  failure  being  oiTered 
or  shown." 

We  therefore  hold  that  the  stipulation  purporting  to  exempt  the 
corporation  defendant  from  all  liability  for  mistakes  or  delays  in 
the  transmission  or  delivery,  or  for  non-delivery  of  any  unrepoated 
message,  whether  happening  by  negligence  of  its  servants  or  other- 
wise, beyond  the  amount  received  for  sending  the  same,  is  void  for 
want  of  a  consideration  to  support  it.  And  further,  that  it  is  not 
competent  for  telegraph  companies  to  stipulate  against  or  limit  their 
liability  for  mistakes  happening  in  consequence  of  their  own  fault, 
such  as  want  of  proper  skill  or  ordinary  care  on  the  part  of  their 
operators  or  the  use  of  defective  instruments:  See  authorities  above 
cited  and  Sweatland  v.  111.  and  Miss.  Tel.  Co.,  27  Iowa,  433;  Wolf 
V.  Western  U.,  62  Penn.  St.,  83;  Breeso  v.  U.  S  T.  Co.,  48  N.  Y., 
132;  U.  S.  Tel.  Co.  v.  Gildersleeve,  29  Md.,  232;  Western  Union 
V.  Buchanan,  35  Ind.,  429;  Hibbard  v.  West.  Union,  33  Wise,  538; 
Tel.  Co.  V.  Griswold,  37  Ohio  St.,  301. 

We  think  the  true  rule  is,  that  such  companies  are  exempt  only 
for  errors  arising  from  causes  beyond  their  own  control.  And  this 
would  seem  to  be  the  rule  adopted  by  statute  in  this  state;  for  by 
sec.  2,162  of  the  civil  code  it  is  declared:  "x\  carrier  of  mes- 
sages for  reward  must  use  great  care  and  diligence  in  the  transmis- 
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sion  aucl  delivery  of  messages.  A  can^  by  telegraph  must  use  tlie 
utmost  diligence  therein J*^ 

Wo  are  further  of  opinion  that  the  plaintiff  having  proved  the  mis- 
take in  the  message  as  delivered^  the  onus  was  upon  the  defendant 
to  show  how  it  occurred:  Tyler  v.  Western  Union  T.  Co.,  supra. 

If  the  error  was  caused  by  atmospherie  disturbances,  or  a  mo- 
mentary displacement  of  the  wires,  the  defendant  knew  it,  and 
ought  to  show  it.  This,  defendant  undertook  to  do  on  the  trial  in 
the  court  below.  There  was  testimony  given  tending  to  show  that 
before  and  at  the  time  the  message  in  question  was  sent,  trouble 
was  experienced  in  the  transmission  of  dispatche:*,  owing  to  the 
condition  of  the  weather;  that  it  was  foggy  and  stormy.  It  was 
further  made  to  appear  that  in  the  telegraphic  code  the  following 
lines  and  dots,  when  transmitted  along  the  wire,  made  the  word 
''bail": 

And  that  the  word  **  bain  "  is  expressed  by  the  following: 

There  was  also  testimony  tending  to  show  that  the  operators  at 
Stockton  and  San  Francisco  were  competent,  and  that  the  one  at 
San  Francisco  was  especially  careful  in  tne  matter  of  this  dispatch. 
The  latter  testified  that  she  took  particular  pains  with  the  message 
in  question,  *'as  is  shown  by  tne  mark  under  one  of  the  cipher 
words — the  last  word — because  it  was  an  unusual  word — *  falun.'  I 
asked  Mr.  Dixon  to  repeat  it,  and  I  put  a. little  mark,  'x,'  under  it 
to  show  that  it  was  repeated.  The  other  words  being  ordinary  words 
I  paid  no  attention  to,  because  it  is  something  very  likely  to  be  re- 
ceived in  any  message." 

There  was,  also,  given  on  behalf  of  the  defendant,  further  testi- 
mony, tending  to  show  that  the  error,  resulting  in  the  change  of 
the  word  "  bail  "  to  **  bain,"  was  caused  by  a  break  in  the  electric 
current,  and  that  this,  in  turn,  was  caused  by  atmospheric  inllu- 
cnces,  prevailing  at  the  time,  and,  of  course,  beyond  the  control  of 
defendant.  If  such  was  the  fact,  the  verdict  should  have  been  for 
the  defendant.  But  it  was  a  question  of  fact  for  the  jury,  under 
appropriate  instructions  from  the  court.  The  court  should  have  told 
the  jury  that  the  mistake  in  the  message,  as  delivered,  being  admit- 
ted, the  presumption  was  that  it  occurred  through  the  negligence* 
of  defendant,  but  that  if  they  believed  from  the  evidence  that  the 
mistake  occurred  through  a  cause  or  causes  beyond  defendant's  con- 
trol, such  as  a  break  in  the  electric  current,  produced  by  atmos- 
I'lieric  influences,  their  verdict  should  bo  for  the  defendant.  Wo 
think  this  question,  which  was  the  turning  one  in  the  case,  was  not 
fairly  submitted  to  the  jury  in  the  court  below,  and  we  must  there- 
fore remand  the  case  for  a  new  trial. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new 
tria  . 

MoKls'stry,  J.,  and  McKee,  J.,  concurred. 
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No.  9.551. 

Stein  v.  Howard  et  al. 

In  Bank,    Filed  September  23,  IS84. 

IxcREASE  OP  Capital  Stock— Fictitioos  Issue— Sprino  Valley  Waterworks.— The 
Spriiir;  Valley  Water  Company  is  authorized  to  increase  its  capital  Btock  and  to  hcII  the  in- 
creased issue  at  the  actual  market  value  of  the  stock  of  the  corporation,  fr)r  the  purpose  of 
TM.  in^  funds  to  extend  and  enlarge  the  capicity  of  the  works  of  the  corporation,  80  as  to 
aflorJ  greater  protection  to  the  property  of  the  inhabitants  of  the  city  and  cciunty  of  San 
Fraiciaco,  and  to  supply  them  with  an  abundance  of  water.  Such  increased  issue  is  not 
"fictitious,"  within  tne  meaning  of  article  XII,  section  11  of  the  constitution. 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  county 
of  Sau  Francisco,  entered  in  favor  of  the  defendant.  The  opinion 
states  the  facts. 

Eosenbaum  &  Sheeline,  for  the  appellant. 
Fox  dt  Kellogg,  for  the  respondent. 

Myrioe,  J.  The  complaint  in  this  case  was  filed  by  a  stockholder 
for  the  purpose  of  enjoining  the  trustees  of  the  Spring  Valley  Water 
Worksy  a  corporation,  from  issuing  and  selling  twenty  thousand 
shares  of  stock.  The  capital  stock  of  the  corporation  was  eight 
million  dollars,  divided  into  eighty  thousand  shares  of  the  nominal 
Talue  of  one  hundred  dollars  each.  At  a  meeting  of  the  stock- 
holders, duly  called,  held  on  the  sixth  daj  of  July,  1876,  it  was 
resolved  (more  than  two-thirds  of  the  capital  stock  being  repre- 
sented, and  the  vote  being  unanimous  as  to  all  present),  that  the 
capital  stock  be  increased  to  sixteen  million  dollars,  to  bo  divided 
into  one  hundred  and  sixty  thousand  shares  of  one  hundred  dolhirs 
each.  At  a  regular  meeting  of  the  board  of  trustees,  held  April  1, 
1831,  it  was  resolved  by  the  board  that  the  president  and  secretary 
be  authorized  to  issue  and  sell  twenty  thousand  shares  of  the 
increased  stock  of  the  corporation  at  eighty-seven  and  one-half  dol- 
lars per  share,  the  stockholders  to  be  entitled  to  purchase  one  share 
of  stock  for  every  four  shares  which  they  then  owned.  The  answer 
of  the  defendants  averred  that  the  corporation  had  already  expended 
and  paid  out,  in  the  construction  of  its  works,  and  in  the  purchase 
of  property  necessary  therefor,  a  sum  of  money  in  excess  of  the 
eight  million  dollars,  for  which  certificates  of  stock  had  been  issued, 
and  of  two  million  dollars,  for  which  the  proposed  certificates  were 
to  be  issued,  and  that  the  increase  of  stock  was  bona  fiJe,  and  for 
the  purpose  of  selling  the  increased  stock  from  time  to  time  to  raise 
fands  for  the  purpose  of  extending  and  increasing  the  capacity  of 
the  works  of  the  corporation;  that  for  the  protection  of  the  proi)erty 
of  the  inhabitants  01  the  city  and  county  of  San  Francisco,  and  for 
supplying  said  inhabitants  with  an  abundance  of  water  it  had 
become,  and  was  necessary,  that  the  property  and  capacity  of  the 
works  of  the  corporation  should  be  at  once  increased,  and  that  the 
corporation  had  already  entered  into  contracts  involving  the  expendi- 
ture of  more  than  half  a  million  dollars  for  the  purchase  of  prop- 
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erty  necessary  to  construct  a  new  aqueduct  and  line  of  pipe  for  more 
than  twenty-five  miles;  that  the  contemplated  expenditure  would 
amount  to  two  millions  of  dollars;  that  for  a  long  time  past  tho 
stock  of  the  corporation  had  fluctuated  in  the  market,  some  days 
being  as  low  as  eighty-three  dollars,  and  other  days  as  high  as 
ni^iety  dollars  per  share,  and  that  on  the  said  first  day  of  April,  1884, 
the  market  value  was  eighty-seven  and  a  half  dollars  per  share,  and 
no  more;  that  the  proposed  sale  of  the  increased  stock  was  for  the 
purpose  •f  raising  funds  for  the  purposes  aforesaid,  and  that  the 
price  named  is  the  highest  price  which  can  be  obtained. 

The  civil  code  of  this  state  (sec.  359)  makes  provision  for  an  in- 
crease of  the  capital  stock  of  an  incorporation.     The  constitution 
of  this  state  contains  the  following  prohibition  in  article  XII,  see. 
11:  **  No  corporation  shall  issue  stock  or  bonds  except  for  money 
paid,  labor  done  or  property  actually  receivad,  and  all  fictitious  in- 
crease of  stock  or  indebtedness  shall  be  void."    The  question  for 
decision  on  this  appeal  is,  whether  the  stock  proposed  to  be  issued 
and  sold  will  create  a  fictitious  increase  of  stock.     Webster's  dic- 
tionary defines  the  word  ''fictitious"  to  mean  feigned,  imaginary, 
not  real,  counterfeit,  false,  not  genuine.     The  circumstances  under 
which  the  stock  is  proposed  to  be  issued  and  sold,  as  above  stated, 
are,  that  the  corporation  has  actual  need  of  money  for  the  purposes 
of  its  business,  that  the  stock  is  proposed  to  be  sold  at  the  actual 
market  value  of  the  stock  of  the  corporation,  and  to  be  sold  only  in 
such  quantities  as  may  produce  the  reauisite  funds.     Under  such 
circumstances,  we  think,  it  cannot  be  held  that  the  issue  is  fictitious. 
Perhaps  it  might  be  asked  at  what  price  should  stock  be  offered  for 
sale  in  order  to  make  the  issue  fictitious.     We  apprehend  that  no 
direct  and  positive  answer  can   be  given.     The   constitution   has 
given  no  definition  of  the  word  *'  fictitious,"  it  has  not  declared  what 
was  meant  by  the  use  of  that  word,  further  than  what  the  word  itself 
implies,  taken  into  connection  with  the  context.     We   apprehend 
that  in  ascertaining  the  purport  of  the  word,  or  rather  its  applica- 
tion, we  must  take  into  consideration  the  surrounding  circumstances. 
Of  the  stock  proposed  to  bo  issued,  there  is  no  one  share  upon  which 
a  person  can  place  his  finger  and  say  that  share  is  or  will  be  feigned, 
imaginary,  not  real,  counterfeit,  false,  not  genuine.     Each  share  is 
offered  at  a  price  equal  to  tho  price  of  any  one  of  the  old  shares. 
So  far  from  the  new  shares  being  fictitious  as  to  the  old  shares,  it 
may  bo  that  burdens  which  woulcl  otherwise  rest  on  the  old  shares, 
to  wit,  the  payment  of  the  corporation  debts,  will  be  entirely  re- 
moved by  the  application  of  the  funds  realized,  or  shared  in  pro  rata, 
by  the  new  shares.     Wo  cannot  say  but  that  this  removal  of  such 
burdens,  or  the  sharing  therein,  will  be  of  tho  value  of  the  discount 
in  the  price  at  which  the  new  shares  are  proposed  to  be  sold,  or 
increase  the  actual  value  of  the  old  shares  to  their  par  value.     It 
may  very  properly  bo  said  that  the  use  of  tho  word  ''  fictitious  "  in 
tho  constitution,  as  above  quoted,  was  as  in  contrast  with  the  pre- 
ceding sentence — as  if  to  say,  that  stock  issued  for  money  paid, 
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labor  done  or  property  actually  received  (price  not  named)  is  not 
fictitious. 

We  do  not  think  the  issue  or  sale  of  the  stock  in  question  is  within 
the  prohibition  of  the  constitution.     Order  affirmed. 

Boss,  J.,  Morrison,  C.  J.,  Sharpstein,  ^J.,  and  McKinstry,  J., 
concurred. 


No.  8,451. 

YiK  Hon  et  al  v.  Spring  Valley  Wati:r  Works. 

DepaHment  One,    Filed  September  24,  1SS4. 

Neolioescb — Contributory— Complaint— Pleadings.— In  an  action  to  recovar  tlamagps 
for  negligence,  the  plaintiff  need  not  aver  in  hi»  complaint  that  he  was  not  guilty  of  contrib- 
uU)rv  negligence. 

("ONTHIBUTOBT  Nbolioence— Damaoe  BY  Water.  -In  an  action  to  recover  for  the  clamaj^e 
done  by  a  water  company  in  negligently  permitting  water  to  escape  frojn  itn  Ktrect-maiii,  aiil 
t)  fall  on  and  through  to  the  roof  of  an  adjacent  building,  and  damage  goodn  therein,  the  fiict 
that  the  scuttles  of  euch  roof  were  ox>en  does  not  constitute  contributory  negligence. 

The  S.ufE — Variance— Findings. — In  such  action,  when  it  is  alleged  that  the  goods  dam- 
fcjed  were  tn  the  building,  proof  that  some  of  them  wereo/*  the  roof  is  not  a  material  variance. 
A  finding  that  such  goods  were  on  the  premises  of  the  plaintiff  is  sufficient. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial,  in  an  action  to  recover 
damages  for  injury  done  to  plaintiff's  goods  through  the  ne^^ligent 
escape  of  water  from  one  of  the  defendant's  street  mains.  The  fur- 
ther facts  appear  in  the  opinion. 

Fax  &  Kellogg,  for  the  appellant. 

Thomas  D,  liiordan  and  IVilliam  Levision,  for  the  respondent. 

McKinstry,  J.  1.  Plaintiffs  allege  in  their  complaint  that  the 
water  which  escaped  from  defendant's  main,  by  reason  of  the  negli- 
gence of  its  servants,  was  cast  and  fell  in  great  quantities  on  the 
roof  of  their  house,  and  thence  descending  to  the  floors  below,  de- 
stroyed their  drugs,  etc*.  Appellant,  demurring  to  the  complaint, 
contends  that,  as  appears  therein,  the  injury  would  not  have  oc- 
curred if  the  roof  of  plaintiffs'  house  had  been  water-tight  and  the 
scuttles  therein  closed;  that  plaintiffs,  therefore,  were  guilty  of  con- 
tributory negligence.  Plaintifts  were  not  required  to  aver  that  they 
were  /?o^  guilty  of  contributory  negligence:  Robinson  v.  W.  P.  E. 
Co.,  47  Cal.,  46.  Nor  does  the  allegation  that  the  water  passed 
through  the  roof,  or  through  openings  in  the  roof,  establish  thnt 
plaintiffs  contributed  to  the  injury.  They  had  the  right  to  useiheir 
own  premises  for  any  lawful  purpose.  If  they  had  placed  their 
goods  in  canvas  tents,  this  would  not  have  relieved  defendant  of  the 
consequences  of  its  wrongful  act.  There  was  no  such  relation  be- 
tween the  omission  to  provide  means  by  which  water  would  be 
effectually  excluded  from  their  building  and  the  tort  complained  of 
as  would  make  plaintiffs  in  any  degree  participants  in  the  conduct 
which  caused  the  damage.  As  has  been  said:  '^  The  right  of  a  man 
to  make  free  use  of  his  property  is  not  to  be  curtailed  by  the  fear 
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that  bis  neiglibor  will  mako  a  negligent  use  of  his:"  1  Thomp.  Neg., 
168;  see,  also,  Fero  v.  Bufialo  R.  11.  Co.,  22  N.  Y.,  209,  and  Jefferis 
V.  Phil.  W.  and  B.  E.,  3  Houst.,  447. 

2.  There  was  evidence  to  sustain  the  findings  of  negligence  on  the 
part  of  defendant  and  as  to  the  amount  of  damages. 

3.  Evidence  to  prove  that  some  of  the  goods  injured  were  on  tbe 
roof  of  the  house,  was  introduced  by  plaintiff,  without  objection. 
The  variance  between  the  averment  and  the  proof  as  to  the  location 
of  the  goods  was  not  material:  C.  C.  P.,  470.  And,  no  objection 
having  been  made  to  the  evidence  when  offered,  nor  any  motion 
made  to  strike  out  the  testimony,  the  point  as  to  variance  cannot  be 
taken  here:  Kiler  v.  Kimball,  10  CaL,  267;  Owen  v.  Frink,  24  ItL, 
171;  Boyce  v.  California  Stage  Company,  25  Id.,  460;  Bell  v. 
Knowles,  45  Id,,  192,  Brady  v.  Reese,  51  Id.,  477. 

4.  It  is  urged,  the  finding  that  the  goods  destroyed  were  stored 
in  the  building  is  not  sustained  by  the  evidence,  which  shows  that 
some  of  such  goods  were  on  the  roof  of  the  building.  But  the  ma- 
terial fact  that  the  goods  were  on  the  premises  of  plaintiffs  *was 
alleged  and  found. 

Judgment  and  order  affirmed. 
McKee,  J.,  and  Eoss,  J.,  concurred. 


No.  10,992. 

People  v.  Soto. 

Department  One,    Filed  September  S4,  18S4. 


d: 

tion  ia  prohibitory  of  legLslation  establiBliing  terms  of  court  during  which  only  judicial  bui^i- 
nesii  can  be  transacted,  but  leaves  the  legislature  at  liberty  to  allow  or  disallow  the  traus- 
a<:tion  of  all  or  any  class  of  judicial  business  upon  legal  holidays.  Under  section  134  of  tbe 
code  of  civil  procedure,  and  section  1142  of  the  penal  code,  a  jury  may  be  discharged  on  the 
twenty-second  of  I'^ebruary. 

iNsTiircTioNs  Given  in  Absence  of  Defendant.— Giving  instructions  to  the  jury,  in  a 
prosecution  for  murder,  in  the  absence  of  the  defendant,  will  not  warrant  a  reversal,  if  sub- 
sequently, and  wliile  the  defen<Iant  is  present,  the  court  directs  the  jury  to  disregard  his 
former  instructions,  and  then  instructs  them  to  the  same  effect  as  previously. 

Appeal  from  a  judgment  of  the  superior  court  f^r  Monterey 
county,  and  from  an  order  denying  the  defendant  a  new  trial.  The 
opinion  states  the  facts. 

R,  M,  F.  Soto,  for  the  appellant. 
Attorney-General,  for  the  respondent. 

McKixsTBY,  J.  To  an  information  charging  him  with  the  crime 
of  murder  defendant  pleaded  not  guilty  and  once  in  jeopardy.  The 
verdict  was  against  him  as  to  both  pleas. 

At  a  former  trial,  the  jury  having  been  instructed  on  the  twenty- 
first  of  February,  1884,  the  court  became  satisfied  on  the  next  day — 
the  twenty-second  of  February — that  there  was  no  reasonable  prob- 
ability the  jury  could  agree  upon  a  verdict,  and  they  were  accord- 
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ingly  discharged.  The  twenty-second  day  of  February  was  a  holi- 
day: C.  C.  P.,  10,  133,  134.  A  jury  may  be  discharged  on  the 
twenty-second  day  of  February  unless  the  constitution  prohibits  it: 
C.  C.  P.,  134;  penal  c,  1,  142.  It  is  insisted  by  counsel  for  appel- 
lant that  section  5  of  article  vi  of  the  constitution  prohibits  all 
business  in  the  superior  courts  on  a  legal  holiday  or  non-judicial 
day,  except  the  issuing  of  injunctions  and  writs  of  prohibition.  The 
section  of  the  constitution  does  not  in  terms  prohibit  any  legal 
business  on  holidays-  The  last  clause  expressly  declares  that 
injunctions  and  prohibitions  may  be  issued  on  such  days.  The 
phrase  "they" — the  superior  courts — "shall  always  be  opeu  (legal 
holidays  and  non-judicial  days  excepted),"  is  prohibitory  of  legisla- 
tion establishing  ^er/n«o/'cour^,  during  which  only  judicial  business  can 
be  transacted,  but  leaves  the  legislature  at  liberty  to  allow  or  disallow 
the  transaction  of  all  or  any  class  of  judicial  business  on  legal  holidays. 

The  jury  were  justified  in  finding  against  defendant  upon  his  plea 
of  former  jeopardy. 

After  the  jury  had  retired  to  deliberate  upon  their  verdict,  they 
returned  and  asked  for  further  instructions,  and,  defendant  being 
absent,  the  court  re-read  to  the  jury  a  portion  of  the  previously 
given  written  instructions.  After  the  jury  had  again  retired  they 
were  brought  into  court  by  order  of  the  judge,  who  then  directed 
them,  in  the  presence  of  defendant,  to  disregard  what  he  had  read 
to  them  while  defendant  was  absent,  and  proceeded  to  read  again 
that  which  he  had  read  when  they  came  in  the  first  time. 

It  is  contended  that  the  error  of  the  court  was  not  and  could  not 
be  rendered  innoxious  by  the  repetition  of  the  reading  in  the  pres- 
ence of  the  defendant.  Why  not  ?  It  may  be  conceded  that  it  can 
not  be  supposed  the  jurymen — in  obedience  to  the  admonition  of 
the  court — could  entirely  exclude  from  their  minds  the  instructions 
given  them  while  defendant  was  out  of  the  court-room,  but  inas- 
much as  it  was  their  duty  to  bear  in  mind  precisely  the  same  in- 
structions given  while  defendant  was  in  the  court-room,  it  is  mani- 
fest no  injury  could  have  been  done  defendant  by  reason  of  that 
which  occurred  while  he  was  absent. 

The  judgment  is  sufficient  in  form. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  McKee,  J.,  concurred. 


No.  8,a57. 

McKay  v.  Hiley  et  al. 

Department  One,    Filed  September  26,  ISS4, 

Contract  of  Sale— Breach  of  Measure  of  Damages.— In  an  action  by  a  vendee  to 
recover  for  the  breach  of  a  contract  of  sale,  where  the  articles  contracted  to  be  sold  had  no 
market  value,  the  measure  of  damages  is  the  actual  loss  sustained  by  the  vendee  by  reason  of 
his  not  receiving  an  advance  or  profit  through  agreements  which  he  himself  had  made  in  reli- 
ance upon  the  fulfillment  of  hi^  vendor's  contract. 

Objection  to  Evidence— Cannot  be  Made  in  Supreme  Court  for  First  Time. — An 
objection  to  evidence  cannot  be  made  in  the  supreme  court  for  the  first  time,  which  might 
have  been  removed  by  the  party  ofifering  it  had  the  objection  been  made  in  the  lower  court. 
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« 

Appeal  from  a  judgment  of  the  superior  court,  entered  in  favor  of 
tbe  plaintiff,  and  from  an  order  denying  the  defendant  a  new  trial. 
The  opinion  states  the  facts. 

M.  B.  Harnsoriy  for  the  appellants. 
(7.  E,  Boyce,  for  the  respondent. 

McKiNSTRY,  J.  1.*  There  was  evidence  to  sustain  the  findings  as 
to  the  existence  of  a  partnership  between  the  defendants. 

2.  There  was  evidence  tending  to  prove  that  no  considerable  quan- 
tity of  the  pipe,  the  subject  of  the  contract  sued  on  herein,  was  in 
other  hands  than  those  of  defendants.  If  the  jury  were  satisfied 
there  w^s  no  market  value  for  the  articles  they  were  justified  in  allow- 
inp;  plaintiff,  as  damages,  the  amount  he  lost  by  reason  of  his  not 
being  able  to  perform  his  agreement  to  deliver  the  pipe  to  third  per- 
sons at  an  advanced  price.  Ordinarily  the  rule  of  damages  in  actions 
like  the  present  is  the  difference  between  the  price  agreed  to  be  paid 
and  the  market  value,  because  the  vendee  can  obtain  the  article  con- 
tracted for  at  the  market  price.  When,  however,  the  circumstances 
are  such  that  the  vendee  cannot  thus  supply  himself,  the  rule  does 
not  apply  for  the  reason  of  it  ceases:  Bank  v.  Beese,  2  Casey,  143. 
In  such  case  the  true  measure  of  damages  is  the  actual  loss  sus- 
tained by  the  vendee  by  reason  of  his  not  receiving  an  advance  or 
])rofit  through  agreements  which  he  himself  had  made  in  reliance 
upon  the  fullillment  of  his  vendor's  contract :  McHose  v.  Fulmer,  73 
Penn. ,  367. 

3.  The  record  does  not  show  any  material  variance  between  the 
allegations  of  the  complaint  and  the  testimony  or  findings. 

4.  Appellant  contends  that  the  judgment  must  be  reversed  be- 
cause the  plaintiff  having  attempted  to  prove  an  agreement  be- 
tween himself  and  Williams,  Dimond  &  Co.,  for  the  sale  of  the 
flues  or  pipe  which  defendants  had  alleged  to  sell  to  him,  showed 
that  the  price  to  be  paid  by  Williams,  Dimond  &  Co.,  was 
more  than  two  hundred  dollars,  but  failed  to  show  either  that 
any  part  of  the  purchase  price  was  paid  to  him,  or  that  the 
agreement  was  evidenced  by  a  memorandum  in  writing.  But 
even  if  it  be  conceded  that  the  want  of  a  writing  can  be  objected  to 
for  the  first  time  in  this  court,  no  objection  was  taken  in  the  court 
below  that  ])laintiff  failed  to  prove  that  he  received  any  portion  of 
the  price  to  be  paid  by  Williams,  Dimond  &  Co.  It  is  well  settled 
here  that  an  objection  to  evidence  cannot  be  made  here  for  the  first 
time  which  might  *have  been  removed  by  the  opposite  party  had  it 
been  taken  in  the  lower  court.  Besides,  the  Evidence  tended  to 
prove  that  plaintiff  could  have  sold  to  Williams,  Dimond  &  Co.,  at 
an  advanced  price,  just  as  evidence  of  a  market  price  would  have 
proved  that  plaintiff  could  have  sold  for  the  market  price.  It  can- 
not be  assumed  on  the  mere  suggestion  of  defendants  that  if  plaint- 
iff had  received  the  pipe  from  them  he  would  have  failed  to  deliver 
it  to  his  vendees  or  that  the  latter  would  have  refused  to  pay  to 
l^laintiff  part  or  the  whole  of  the  price  by  them  to  be  paid. 

Jud£rment  and  order  affirmed. 


igme: 
)Kee, 


MoKke,  J.,  and  Boss,  J.,  concurred. 
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THE  TRUE   METHOD  OP  INTERPRETING  THE  CIVIL  CODE. 

{Oontinued,) 

It  is  evident  that  such  a  method,  or  rather  absence  of  method,  in  con- 
stming  the  code,  as  last  described,  must  inevitably  work  a  serious  injury 
to  the  jurisprudence  of  the  state,  to  the  administration  of  justice,  to  the 
rights  of  suitors,  and  the  entire  people  of  California.  If  it  should  be- 
come apparent  that  the  courts  are  guided  by  no  fixed  system  of  interpre- 
tation, bat  are  proceeding,  as  it  were,  in  a  haphazard  course,  that  with- 
ont  any  rule  they  construe  one  section  in  fhe  loosest  and  most  liberal 
manner,  as  though  common  law  doctrines  alone  governed  us,  and  another 
section  in  the  most  strict  and  literal  manner,  as  though  no  common  law 
doctrines  had  ever  existed,  and  still  another  section  in  a  moderate  man- 
ner, by  combining  and  comparing  the  original  common  law  doctrine 
with  the  language  of  the  text,  and  the  like,  then  no  member  of  the  bar, 
however  intelligent  and  learned,  would  be  able  to  advise  his  clients,  with 
any  reasonable  degree  of  certainty,  as  to  their  rights  and  liabilities  aris- 
ing under  sections  which  had  not  yet  been  judicially  interpreted,  and  their 
meaning  completely  determined.  The  utmost  that  any  lawyer  could  do, 
would  be  to  guess,  to  speculate,  to  suggest  possibilities,  or  perhaps 
probabilities.  Even  now  the  ablest  lawyer  constantly  encounters  uncer- 
tainties in  advising  upon  the  meaning  and  effect  of  particular  sections 
and  clauses  of  the  civil  code,  and  upon  the  rights  and  liabilities  arising 
therefrom;  but  this  uncertainty  would  be  increased  tenfold  by  the  con- 
dition which  I  azn  supposing.  Indeed,  the  administration  of  justice,  and 
tbe  enforcement  of  civil  rights,  by  means  of  litigations,  would  be  tnmed 
very  much,  as  to  their  practical  results,  into  a  mere  game  of  chance. 
Furthermore,  if  the  work  of  interpretation  should  go  on,  in  this  manner, 
for  a  number  of  years,  until  the  whole,  or  even  a  considerable  portion, 
of  the  civil  code  l\jad  thus  been  judicially  construed,  the  residting  mass 
of  actual  rules  would  be  inconsistent,  incoherent,  and  even  contradic- 
tory. All  symmetry  and  homogeneity  would  have  disappeared  from  the 
jurisprudence  of  the  state.  The  law  would  be  in  such  a  condition  as  to 
imperatlTely  demand  a  complete  reconstruction;  either  an  entire. 
tioD  of  the  code,  with  all  its  superstruction  of  judicial  inteKpn^ 
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a  return  to  the  oommon  law,  or  else  the  enactment  of  a  new,  more  elabo- 
rate, and  more  nearly  perfect  code.  Dr.  Johnson  has  described  the  evil 
effects  resulting  from  such  an  uncertain  condition  of  the  law,  in  strong 
and  forcible  language,  which  well  deserves  quotation.     He  says:^ 

''  The  advantage  which  humanity  derives  from  law  is  this:  that  the  law 
gives  everxman  a  rule  of  action,  and  presoxibes  a  mode  of  #onduct  which 
shall  entitle  him  to  the  support  and  protection  of  society.  That  the  law 
may  be  a  rule  of  action,  it  is  necessary  ihat  it  be  knovm;  it  is  necessary 
that  it  be  permanent  and  stable.  The  law  is  the  measure  of  civil  right; 
but  if  the  measure  be  changeable  and  unknown,  the  extent  of  the  thing 
measured  can  never  be  settled.  To  permit  a  law  to  be  modified  at  dis- 
cretion, is  to  leave  the  community  without  law.  It  is  to  withdraw  the 
direction  of  that  public  wisdom,  by  which  the  deficiencies  of  private  un- 
derstanding are  to  be  supplied.  It  is  to  suffer  the  rash  and  ignorant  to 
act  at  discretion,  and  then  to  depend  for  the  legality  of  that  action  on 
the  sentence  of  the  judge.  He  that  is  thus  governed  lives  not  by  law, 
but  by  opinion;  not  by  a  certain  rule,  to  which  he  can  apply  his  inten- 
tion before  he  acts,  but  by  an  uncertain  and  variable  opinion,  which  he 
can  never  know  but  after  he  has  committed  the  act  on  which  that  opinion 
shall  be  passed.  He  lives  by  a  law  (if  a  law  it  be),  which  he  can  never 
know  before  he  has  offended  it.  To  this  case  may  be  justly  applied  that 
important  principle,  misera  est  servittiB  ubi  jus  est  ant  anoognitum  aut 
vagum,* 

^  BoBwell's  Life  of  Johnson,  voL  3,  p.  914.    (Bohn'i  Ed.) 

'Two  additional  examples  of  the  uncertainty  of  the  civil  code  were  overlooked  in  the  for* 
mer  articles;  and  as  they  are  such  striking  illustrations  of  my  remarks  I  shall  insert  them 
here,  although  out  of  their  proper  connection.  In  defining  marriage  the  dvi(  code  says: 
'^  §  55.  Consent  idone  will  not  constitute  marriage;  it  must  be  followed  by  a  solemnization, 
crbpa  mutual  aasumption  of  marUdl  righU^  duties  or  obligtUioHi.**  That  is,  in  order  to  con- 
stitute a  valid  marriage,  where  there  ia  no  solemnization  before  a  clergyman,  or  magistrate, 
but  only  a  consent  (written  or  verbal)  to  be  husband  and  wife,  this  consent  must  be  followed 
by  '*a  mutual  assumption  of  marital  ri^ht&  duties,  or  oblij^ations.'*  What  is  the  meaning  of 
this  strange  phrase  ?  The  law,  as  previously  settled  in  this  state,  and  as  settled  throughout 
the  country,  is,  that  a  consent  or  agreement  of  the  two  parties  to  be  husband  and  wife, 
followed  by  "consummation"  <>r  '^cohabitation,"  was  suiiicient  without  anything  else  to 
constitute  a  valid  marriage.  The  "consummation*'  or  "cohabitation,"  here  meant,  in  plain 
English,  simply  toxual  intercourse,  copnilation,  nothing  more  nor  lets.  That  is  not  only 
shown  by  numerous  decisions;  but  it  is  most  clearly  and  unmistakably  expressed  in  the 
familiar  maxim,  "marriage  is  contracted  per  verba  in  pra/teenH  eum  copula;"  while  the  con- 
veise  of  this  rule  was  also  generally  settled  that  a  marria^  was  not  contracted  per  verba  in 
juturo  cum  copula.  The  doctrine  was  thus  firmly  establisned  that  a  mutual  consent,  without 
any  form  or  solemnization,  accompanied  or  followed  by  sexual  intercourse,  copulation,  con- 
stituted a  valid  marriage.  No  "habit"  and  "repute,"  no  holding  each  other  out  to  the  world 
as  husband  and  wife,  no  living  together  as  husband  and  wife,  were  necessary  in  addition.  In 
fact,  in  the  greatest  number  of  the  decided  cases  which  have  held  the  parties  to  be  in  reidity 
married  in  pursuanoo  of  this  doctrine,  the  pa. ties  had  never  acknowledged  the  marriage 
openly;  had  never  held  each  other  out  to  the  world,  nor  had  lived  as  husband  and  wife;  but 
on  the  contrary  had  lived  apparently  in  a  state  of  concubinage  as  man  and  mistress.  Is  the 
phrase  "mutual  assumption  of  marital  rights,  duties  and  obligations,"  intended  as  a  delicate 
euphemiem  for  ' 'copulation,"  and  as  meaning  the  same  thing f  and  is  the  oomm«.n  law  rule 
thus  left  unchanged  ?  Or,  on  the  other  hand,  does  this  phrase  mean  something  more  than, 
something  in  addition  to,  copulation  ?  and  is  the  common  law  doctrine  thus  altered  ?  The 
phrase  ip  absolutcdy  unknown  to  the  law,  and  is  so  vague  and  indefinite  that  no  one  ooold 
even  guess  its  meaning  without  the  help  of  judicial  interpretation.  Does  it  mean  that  the 
two  spouses  must  openly  live  as  husband  and  wife,  must  hold  each  other  out  to  the  woHd  as 
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Beaching  thus  the  conclusion  that  the  courts  would  adopt  some  gen- 
eral, fixed,  uniform  principle  or  system  of  interpretation,  which  should 
he  consistently  pursued,  and  applied  alike  to  all  parts  of  the  civil  code, 
in  determining  the  true  meaning  and  intent  of  every  particular  provision, 
there  are  in  fact  but  two  such  systems  possible,  and  these  stand  in  di- 
rect antagonism  to  each  other.  One  of  these  possible  systems  or  princi- 
ples of  interpretation,  may  be  substantially  described  as  iollows:  In 
^sonstming  every  provision  of  the  code  the  court  should  regard  the  text 
alone  as  the  ultimate  and  only  authority.  It  should  treat  the  text  of 
every  provision  as  a  new  and  independent  utterance  or  creation  of  the 
law,  and  not  as  declaratory  of,  or  even  as  being  connected  with  any 
pre-existing  law.  It  should  interpret  every  provision  solely  by  itself,  by 
ascertaining  the  fair  and  reasonable  meaning  of  its  language,  but  with- 
out looking  beyond  it  at  the  pre-existing  law  for  explanation,  and  should 
^us  construe  and  apply  every  provision  according  to  its  own  terms, 
without  enquiring  or  even  oaring  whether  it  agreed  with,  altered,  or 
abrogated  any  previous  rule  of  law  on  the  subject.     In  short  the  very  text 

husband  and  wife,  etc.?  There  are  strong  annxments  agaAuBt  that  meaning.  In  the  iirst 
place  the  phraseology  to  describe  exactly  that  condition  has  long  been  settled  and  is  very 
tamiliar,  and,  if  the  authors  of  the  code  had  such  a  meaning,  it  seems  hardly  possible  that 
they  should  reject  this  familiar  and  expressive  phraseology.  Instead  of  saying  that  consent 
moat  be  followed  by  "habit  and  repute,"  or  "by  the  parties  holding  each  otner  out  to  the 
world  as  husband  aiid  wife,  which  would  have  left  no  doubt  as  to  their  meaning,  they  adopt 
this  uncouth  phrase,  which  does  not  necestarUv  have  such  a  meaning.  But  in  the  second 
place,  such  an  alteration  of  the  common  law  rule  seems  to  be  entirely  without  any  reason, 
and  opposed  to  common  sense.  Under  the  law  previous  to  the  code,  proof  that  two  parties 
had  treated  each  other  as  husband  and  wife,  had  lived  together  as  such,  and  had  held  each 
other  out  to  the  world  as  snch,  was  sufficient  to  enable  a  jury  or  court  to  infer  and  find  the 
fact  of  a  marriage.  Why?  Not  at  all  because  such  living  and  holding  out  of  iUdf  congtUvUt 
a  wiarriaffe;  but  solely  because  from  such  living  and  holding  out,  the  court  or  jury  mav  find  that 
at  some  previous  time  the  two  parties  did  as  a  fact  consent  to  be  married;  did,  as  a  lact,  aflrree 
to  be  husband  and  wife.  .  This  conclusion  is  sustained  by  all  the  decisions  of  authority.  The 
pevions  actual  consent  or  agreement  to  be  husband  and  wife  is  the  ultimate  and  essential 
tact  which  the  jury  must  find;  the  mode  of  life,  the  holding  nut,  and  the  like,  are  nothing 
but  circumstantial  evidence  from  which  that  fact  may  be  mferred.  N  ow,  when  living  as 
husband  and  wife,  and  holding  out  as  such,  were  only  necessarv  as  evidence  for  the  purpose 
of  mferring  the  fact  of  a  previous  consent,  it  seems  strange  and  useless  to  require  eviaence  of 
the  same  kind,  of  holding  out  and  living  as  husband  ^d  wife,  and  the  like,  when  the  fact 
of  a  prior  consent  has  already  been  clearly  established  by  other  and  independent  evidence. 
There  seems  to  be  no  good  sense  in  such  a  great  alteration  of  the  common  law  doctrine.  The 
uncertainty  in  the  meaning  of  Uiis  mrat  important  section  can  only  be  removed  by  judicial 
interpretation.  In  such  provisions,  so  nearly  affecting  all  classes  of  persons,  the  meaning 
ought  to  be  clear  and  unmistakable.  The  true  construction  of  this  section  is  one  of  the  most 
important  leg&l  questions  involved  in  the  notorious  Sharon  case. 

Again,  in  ^1460-1466,  the  civil  code  defines  covenants  running  with  the  land,  and  those 
not  running  with  the  land,  together  with  the  rights  and  liabilities  flowing  from  them  respect- 
ively, in  strict  accordance  witn  the  common  law  rules,  as  settled  in  Spencer's  case,  and  in 
subsequent  decisions.  There  can  be  no  doubt  that  the  common  law  rules,  on  the  subject, 
are  enacted  by  these  sections,  without  any  chan^^e.  Turning  to  §§822^-823,  we  find  sections, 
the  language  of  which,  taken  literally,  teems  to  abolish  all  distinction  between  covenants 
running  with  the  land,  and  those  not  running  with  the  land,  when  contained  in  leases.  In 
other  words,  these  sections  seem  to  make  the  assignees  of  the  leiwee,  and  the  assignees  of  the 
lessor,  liable  for  the  breach  of  all  covenants,  whether  they  are  such  as  run  with  the  land  or 
not  It  seems  strance  that  the  common  law  rules  on  this  subject  should  be  altered  at  all, 
for  they  were  in  the  nighest  degree  just  and  right;  and,  on  the  other  hand,  it  is  clearly  unjust 
to  make  assignees  liable  for  ail  the  covenants  made  by  their  assignors— whether  lessee  or 
lessor.  It  seems  equally  strange  that  such  a  sweeping  change  in  the  common  law  rules  should 
he  made  in  this  indiret-t  and  unequivocal  manner.  Here,  again,  nothing  but  a  judicial  inter- 
pretation can  solve  the  question,  and  remove  the  doubt. 
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of  the  code  should  be  followed  without  deviation,  as  though  it  was  the 
only  and  the  original  source  of  the  rule  which  it  contains;  and  the  text 
should  be  fairly  and  reasonably  interpreted  so  as  to  get  at  its  exact 
meaning  in  all  cases.     Behind  the  text  the  court  should  not  go. 

If  this  principle  of  interpretation  were  strictly  and  uniformily  fol- 
lowed by  the  court,  members  of  the  bar  would  undoubtedly  be  able  to 
form  some  well  founded  and  correct  opinion  as  to  the  meaning  and  effect 
of  sections  which  had  not  yet  been  judicially  interpreted;  and  they 
could  thus  advise  their  clients  with  some  reasonable  assurance  of  cor- 
rectness.  But  there  are,  as  I  shall  attempt  to  show,  insuperable  objec- 
tions to  this  system  in  its  application  to  our  civil  code. 

On  the  other  hand,  the  court  might  regard  the  code  as  primarily  and 
mainly  a  declaration  and  enactment  of  common  law  rules.  They  might 
interpret  every  provision  as  intended  to  be  a  mere  statement  of  the  com- 
mon law  doctrines  unchanged,  with  all  its  consequences,  unless  from  the 
unequivocal  language  of  the  provision,  a  clear  and  certain  intent  appeared 
to  alter  the  common  law  rule.  They  might  construe  all  new,  hitherto 
unused,  and  ambiguous  phraseology,  as  not  designed  to  work  a  change 
in  the  pre-existing  settled  rules,  unless  the  intent  to  work  such  a  change 
was  clear  and  unmistakable.  This,  I  submit,  is  the  general  principle 
of  interpretation  which  the  courts  should  adopt  and  apply  without  any 

deviation  to  the  civil  code. 

J.  N.  P. 

[to   BB   C0MT1NL'ED|. 
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CIEGUIT  COURT.  DISTRICT  OF  CALIFORNIA, 

The  Case  of  Fobmeb  Besidenoe  by  a  Chinese  Labobeb. 

[in  be  cheen  heong,  on  habeas  oobpus.] 

September  S9,  I884, 

Chinbse  Restrzctiox  Act— Labobkb— Evidencs  of  Paior  Residence— Cbrtifioate.— A 
Chinese  laborer,  who  left  the  United  States  before  the  restriction  act  of  1882  went  into  o^r- 
ation,  cannot  re-enter  the  same,  after  the  amendatory  act  of  1884  went  into  operation,  with- 
out producing  the  certificate  provided  for  in  such  acts.  Parol 'evidence  of  his  former  resi- 
dence ia  inaimiissible. 

Applio  ATION  for  a  writ  of  habeas  corpus.   The  opinion  states  the  facts. 

Before  Field,  circuit  justice,  Sawyeb,  circuit  judge,  and  Sabin 
and  Hoffman,  district  judges. 

T.  D.  Biordan  and  L.  I,  Mowri/y  for  the  petitioner. 
S.  G.  HUborriy  United  States  attorney,  and  Carroll  Cook,  assistant 
United  States  attorney,  for  the  United  States. 

Field,  Circuit  Justice.  The  facts  of  this  case  differ  from  those 
in  the  case  of  the  Chinese  laborer  loith  an  umised  tag,  ante,  page  19, 
recently  decided,  in  this  particular,  that  the  laborer  left  the  United 
States  after  the  passage  of  the  act  of  1882,  without  a  certificate  en> 
abling  hitn  to  return,  relying  upon  a  tag  entitling  him  to  such  a  cer- 
tificate, but  which  he  had  not  obtained,  whilst  the  laborer  here  left 
before  the  passage  of  the  restriction  act,  and  of  course  before  any 
certificate  was  required.  It  appears  from  the  agreed  statement  of 
facts,  that  the  petitioner  is  a  laborer  of  the  Chinese  race,  and  a  sub- 
ject of  the  emperor  of  China;  that  he  resided  within  the  United 
States  on  the  seventeenth  of  November,  1880,  and  continued 
his  residence  until  June,  1881,  when  he  departed  for  Honolulu, 
in  the  Hawaiian  Kingdom,  where  he  remained  until  September 
of  the  present  year  (1884),  and  then  returned  to  the  port  of 
San  Francisco;  and  of  course  without  any  certificate  under  the  act 
of  1882,  or  that  of  1884,  as  none  could  be  issued  to  him  whilst  out  of 
the  country;  and  he  now  seeks  to  land  by  virtue  of  his  residence 
here  on  the  seventeenth  of  November,  1880,  contending  that  the 
acts  of  1882  and  1884  except  Chinese  laborers  in  like  situation  from 
the  necessity  of  presenting  any  certificate,  inasmuch  as  it  would  be 
impossible  to  obtain  one. 

My  associate,  the  circuit  judge,  sustains  the  contention  of  the  pe- 
titioner, and  in  a  written  opinion  has  presented  his  construction  of 
the  act  with  his  usual  elaboration  and  learning.  The  district  judge 
of  this  district  concurs  with  him.  It  is,  therefore,  with  much  diffi- 
dence that  I  venture  to  express  my  dissent  from  their  conclusions. 

The  restriction  act  of  1882  in  ite  first  section  declares  that  after 
ninety  days  from  its  passage,  and  for  the  period  of  ten  years  from 
its  date,  the  coming  of  Chinese  laborers  to  the  United  States  is  sus- 
pended ,  and  that  it  shall  be  unlawful  for  any  such  laborer  to  come, 
or,  having  come  after  the  ninety  days,  to  remain  within  the  United 
States.     The  second  section  makes  it  a  misdemeanor  punishable  by 

Be,  to  which  imprisonmest  may  be  added,  for  the  master  of  any 
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vessel  to  knowingly  bring  within  the  United  States  from  a  foreign 
port  and  land  any  such  Ohinese  laborer.  The  third  section  then 
provides,  that  the  two  sections  mentioned  shall  not  apply  to  Chi- 
nese laborers  who  were  in  the  United  States  on  the  seventeenth  of 
November,  1880,  or  who  came  within  ninety  days  after  the  passage 
of  the  act ' '  who  shall  produce  to  such  master  before  going  on  hoard  such 
vessel  and  shall  produce  to  the  collector  of  the  port  in  the  United 
States  at  which  such  vessel  shall  arrive,  the  eviaence  hereinafter  in 
this  act  required  of  his  being  one  of  the  laborers  in  this  section  men-- 
tioned','*  nor  shall  they  apply  to  the  case  of  a  master  of  a  vessel 
coming  within  the  jurisdiction  of  the  United  States,  by  reason  of 
stress  of  weather,  or  touching  at  any  port  of  the  United  States  on 
its  voyage  to  a  foreign  port,  the  laborers  brought  to  depart  with  the 
vessel. 

What  then  is  the  evidence  which  must  thus  be  produced  to  the 
master  in  the  foreign  port,  and  to  the  collector  at  the  port  of  the 
United  States,  by  the  laborers  thus  within  the  exception  mentioned? 
The  fourth  section  answers  this.  It  declares  that  for  the  purpose  of 
identifying  those  laborers,  that  is,  those  who  were  here  on  tne  sev- 
enteenth of  November,  1880,  or  came  within  the  ninety  days  men- 
tioned, and  to  furnish  them  with  "the  proper  evidence"  of  their 
right  to  go  from  and  come  to  the  United  States,  the  "collector  of 
customs  of  the  district  from  which  any  such  Chinese  laborer  shall 
depart  from  the  United  States,  shall,  in  person,  or  by  deputy,  go  on 
board  such  vessel,  having  on  board  any  such  Chinese  laborer,  and 
cleared,  or  about  to  sail  from  his  district  for  a  foreign  port,  and  on 
such  vessel  make  a  list  of  all  such  Chinese  laborers,  to  be  entered 
in  registry  books,  to  be  kept  for  that  purpose,  with  a  statement  of 
the  age,  occupation,  last  place  of  residence,  and  of  physical  marks 
or  peculiarities  of  each  one  necessary  to  his  identification;  and  each 
laborer  thus  departing  shall  be  entitled  from  the  collector,  or  his 
deputy,  to  a  certificate,  containing  such  particulars  corresponding 
with  the  registry,  as  may  serve  to  identify  him.  "The  certificate 
herein  provided  for,"  says  the  section,  "shall  entitle  the  Chinese 
laborer,  to  whom  the  same  is  issued,  to  return  and  to  re-enter  the 
United  States,  upon  producing  and  delivering  the  same  to  the  col- 
lector of  customs  of  the  district  at  which  such  Chinese  laborer  shall 
seek  to  re-enter." 

Now  what  is  the  meaning  of  these  provisions  ?  It  is  not,  as  I  read 
them,  that  the  Chinese  laborer  in  the  United  States,  on  the  seven- 
teenth of  November,  1880 — the  date  of  the  supplementary  treaty — 
or  who  came  within  ninety  days  after  the  passage  of  the  act — that 
IS,  before  it  took  effect,  shall  be  subsequently  permitted,  that  is, 
after  the  act  had  taken  effect,  to  come  without  any  certificate,  for  the 
act  makes  no  exceptions  of  persons  by  whom  it 'must  be  obtained. 
It  means,  in  my  judgment,  that  those  laborers  if  still  in  the  United 
States  when  the  act  takes  effect,  and  are  desirous  to  leave  and  yet  re- 
turn again,  shall  be  permitted  to  do  so  upon  obtaining  the  pre- 
scribed certificate.  The  production  of  that  certificate  is  the  only 
protection  of  the  master  of  the  vessel  against  criminal  prosecution 
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for  bringing  and  landing  those  laborers,  after  the  expiration  of 
ninety  days  from  the  passage  of  the  act;  it  is  the  only  evidence 
which  the  act  requires  to  be  famished  by  them;  and  its  prodnction 
is  the  essential  condition  prescribed  for  their  landing.  The  act,  in- 
terpreted according  to  its  direct  language,  necessarily  excludes  in 
its  operation  those  who  left  the  country  before  the  act  took  effect. 

If  this  construction  works  any  hardship,  it  is  for  congress  to 
change  the  act.  The  court  has  no  dispensing  power  over  its  pro- 
yisions.  Its  duty  is  to  construe  and  declare  the  law,  not  to  evade 
or  make  it.  Oftentimes,  indeed,  there  is  a  sense  of  impatience  in  the 
public  mind  with  judicial  officers  for  not  announcing  the  law  to  be 
what  the  community  at  the  time  wishes  it  should  be.  And  nowhere 
has  this  feeling  been  more  manifested  than  inOalifomia,  and  on  no 
subject  with  more  intensity  than  that  which  touches  the  immigration 
of  Ohinese  laborers;  but  it  often  does  great  injustice  to  officers  anx- 
ious to  perform  their  whole  duty.  Whilst  I  differ  from  my  asso- 
ciates in  the  construction  of  the  restriction  act,  I  can  bear  testimony 
to  the  great  solicitude  manifested  by  them  to  reach  a  right  conclusion. 

If,  as  already  stated,  the  law  works  any  hardship,  it  is  for  con- 
gress to  change  it.  With  that  body  it  rests,  under  the  constitution, 
to  determine  what  foreigners  shall  be  permitted  to  come  to  the 
United  States  and  on  what  conditions  to  remain. 

The  provisions  of  the  amendatory  act  of  1884,  seem  to  me  to  re- 
move any  doubt  as  to  the  necessity  of  the  certificate,  if  any  existed 
under  the  act  of  1882,  for  the  admission  of  any  Chinese  laborers, 
whether  they  left  the  country  before  or  after  the  passage  of  the 
original  act.  Under  the  construction,  adopted  in  this  circuit,  parol 
evidence  had  been  allowed  in  a  multitude  of  cases,  where  previous 
residence  was  alleged;  and  the  district  and  circuit  courts  were 
blocked  up  bj  them  to  the  great  delay  of  their  general  business  and 
the  inconvenience  of  suitors.  This  circumstance,  and  the  suspicious 
character,  in  many  instances,'  of  the  testimony  produced  from  the 
loose  notions  entertained  by  the  witnesses  as  to  tne  obligation  of  an 
oath  created  a  general  expression  of  a  desire  for  further  legislation 
placing  some  restriction  upon  the  evidence  which  would  be  received. 
This  desire  led  to  the  passage  of  the  amendatory  act;  and  by  that 
it  is  declared  that  the  certificate  which  the  laborer  must  obtain 
''  shall  be  the  ordy  evidence  permissible  to  establish  his  right  of  re- 
entry "  into  the  United  States.  This  declaration  applies  to  the 
certificate  issued  under  either  act.  By  it  the  door  is  effectually 
closed  to  all  parol  evidence.  Nothing  can  take  the  place  of  the 
certificate  or  dispense  with  it.  As  was  said  in  the  case  of  the  un- 
tisedtag:  "  If  the  collector  refuses  to  the  Ohinese  laboror  any  rights 
to  which  under  the  restriction  act  he  is  entitled,  he  should  apply  to 
the  superior  of  the  collector  at  Washington,  the  head  of  the  treas- 
ury department,  for  proper  instructions  to  him.  The  court  has  no 
supervising  jurisdiction  over  the  manner  in  which  he  discharges  his 
duk" 

Writ  discharged  and  petitioner  remanded. 
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Sawyeb,  Circuit  Judge,  Dissenting.  The  petitioner,  a  Chinese 
laborer,  who  was  residing  in  the  United  States  on  the  seven^ 
teenth  day  of  November,  1880,  left  San  Francisco  for  Hono- 
luln,  in  the  Hawaiian  Islands,  on  June  18,  1881,  before  the 
passage  of  the  Chinese  restriction  act  of  May  6,  1882,  and,  conse- 

Juently,  without  the  certificate  prescribed  by  section  4  of  that  act. 
[e  remained  at  Honolulu,  till  September  16, 1884,  when  he  em- 
barked for  San  Francisco,  in  the  state  of  California,  at  which  port 
he  arrived,  September  22, 1884.  He  now  claims  the  right  to  re-enter 
the  United  States,  and  to  land  from  the  steamship  on  which  became, 
upon  other  satisfactory  evidence,  of  his  former  residence  and  de- 
parture, without  producing  the  certificate  prescribed  by  section  4  of 
the  act,  either  as  it  ori^nally  stood,  or  as  amended  by  the  act  of 
July  5,  1884.  The  question,  is,  whether  under  the  restriction  act 
and  the  treaty  with  China,  he  is  entitled  to  land  upon  other  satis- 
factory proof  of  his  former  residence,  without  prodQcing  the  certi- 
ficate prescribed^— no  such  certificate  being  required  at  the  time  he 
left  the  United  States,  and  it  not  being  possible,  under  the  acts  of 
congress,  since  passed,  to  obtain  one  ?  In  other  words,  are  the  pro- 
visions of  section  4  of  said  Chinese  restriction  act,  as  amended  on 
July  6, 1 884,  applicable  to  Chinese  laborers,  who  resided  in  the  United 
States  on  November  17,  1880,  who,  afterward,  departed  from  the 
United  States  before  the  passage  of  said  act  of  May  6,  1882,  and 
who  did  not  return  till  September  22,  1884,  after  the  passage  of  the 
amendatory  act  of  July  6,  1884;  or,  are  the  provisions  of  said  sec- 
tion 4,  only,  applicable,  to  such  Chinese  laborers  as  departed  a/ler 
its  passage,  and  who  had  an  opportunity  to  procure  the  certificate 
required  by  it  ? 

1  have  no  doubt,  that  the  act,  and  the  amendatory  act,  took  effect, 
as  laws  of  the  United  States,  from  the  date  of  their  passage,  and, 
no  doubt,  that  the  certificate  prescribed  by  section  4,  is  the  only 
evidence  of  a  right  to  re-enter  the  country,  as  to  all  Chinese  laborers 
to  whom  U  18  applicable^  or,  who  are  within  the  purview  of  ito  provi- 
sions. On  these  points  I  have  no  doubt;  but  construing  the  act 
upon  a  consideration  of  all  its  provisions,  and  in  view  of,  and  in  sub- 
ordination to,  the  provisions  of  the  treaty,  it  is  very  clear  to  my 
mind,  that  congress  did  not  intend  to  make  the  provisions  of  sec- 
tion 4  applicable,  and  that  they  do  not  apply,  to  those  Chinese 
laborers,  who  were  in  the  country  on  November  17,  1880,  and  who, 
subsequently,  left  the  United  States  before  the  passage  of  the  orig- 
inal act,  and,  who  could  not  possibly  have  obtained  the  prescribed 
certificate,  and  as  to  whom  the  collector  could  not  perform  the  pre- 
scribed conditions  imposed  upon  him.  The  act  purporte  to  be  an  act 
'*  to  execute  certain  treaty  stipulations  with  China  — not  to  abrogale 
them. 

It  is  scrupulously,  framed,  so  as  not,  in  express  terms,  to  conflict 
with  the  provisions  of  the  treaty.  If  it  be  held  to  take  away  any 
rights  secured  by  the  treaty,  it  must  be  done  by  construction, 
and    by   far-fetehed    and    over-strained    implications^ — not    be- 
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oanse    of    any    direot    express    provision    to    that  effect.      The 
treatj,  and  the  act  must,  if  possible,  be  so  construed  that  they 


United  States.  But  it  provided  thaf  the  limitation,  or  suspen- 
sioiiy  shall  be  reasonable^  and  shall  apply  only  to  Chinese  who  may  go 
to  the  VnUed  States  as  laborers,  other  classes  not  being  included  in  the 
luniiaiion,^^  And  it  was  further  expressly  provided,  that,  **  legisla- 
tion feken  in  regard  to  CMiiese  laborers  tout  be  of  swch  character,  only, 
as  is  necessary  to  enforce  the  regulation,  limitation,  or  suspension  of  im- 
migration.^* It  is  still  further  provided,  that  "  Chinese  laborers  who 
are  now  in  the  United  States  (at  the  date  of  tlie  treaty,  November  17, 
1880),  shaU  be  aUotved  to  go  and  come  of  their  own  free  tvUl  and  ac- 
cord, and  shall  be  acoordea  all  the  rights,  ^privUeg^,  immunities,  and 
eoxmptions  which  are  accorded  to  the  citizens  and  subjects  of  the ' 
most  faTored  nation."  The  restriction  act  must  be  construed  with 
reference  to  the  provisions  of  the  treaty.  Section  1,  of  the  act,  as 
^-^   •    ^'^"^  ^    -^  •        •  ^^  •  lese  laborers  f or  f 

on  ''it  shall  not 
any  foreign  port 

place,  or  having  so  come,  to  remain  in  the  United  States.  Sec- 
tion 2  makes  it  an  offense  for  the  master  of  any  vessel,  to  land,  at- 
tempt to  land,  or  permit  to  be  landed,  any  Chinese  laborer  from  any 
foreign  port  or  place.  But  section  3  provides,  that  the  two^  f ore- 
'  filing  sections  shall  not  apply  to  Chinese  laborers  who  were  in  the 
United  Stales  on  the  seventeenth  day  of  November,  1880,  or,  who 
shall  haye  come  into  the  same  before  the  expiration  of  ninety 
days  next  after  the  passage  of  the  act,  *  *  *  nor 
shall  said  sections  apply  to  Chinese  laborers,  who  shall  produce  to 
such  master  before  going  on  board  such  vessel,  and  shall  produce  to 
the  collector  of  the  port  in  the  United  States,  at  which  such  vessel 
shall  arrive,  the  evidence  hereinafter  in  this  act  required  of  his 
being  one  of  the  laborers  in  tiie  section  mentioned."  Two  classes 
are  nere  plainly  indicated,  to  which  tiie  prohibitory  provisions 
"  shall  not  apply*^ — or  rather  one  whole  class,  and  a  subdivision  of 
the  class.  The  first,  is  general,  embracing  aJl  ''Chinese  laborers," 
"  who  were  in  the  United  States  on  the  seventeenth  day  of  Novem- 
ber, 1880" — and  secondly,  *  *  nor  shall  said  sections  apply  to  Chinese 
laborers,  who  shall  produce  *  ^  ^  the  evidence  hereinafter  in 
this  act  required  of  his  being  one  of  the  laborers  in  this  section 
mentioned.  They  shall  neither  apply  to  the  one  class,  containing 
all,^  "  nor**  to  the  sub-class,  who  shall  procure  and  produce  the  pre- 
scribed certificate.  Who  constitute  the  sub-class  referred  to,  who 
are  required  to  produce  the  evidence  hereinafter  required  ?  Plainly, 
those  who  depart  after  the  passage  of  the  act,  and  who  procure,  or 
who  can  procure  under  the  law,  tne  certificate  required  in  section  4, 
which  can,  only,  be  obtained  by  those,  subsequently,  departing. 
In  the  original  act  the  language  was,  '*  shall  not  apply  to  Chinese 
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laborers  who* were  in  the  TJoited  States  on  the  seventeenth  day  of 
November,  1880,  *  *  *  and  who  shall  produce'\the  evidence 
prescribed.  The  significant  change  was  made  by  dropping  the 
'*  and,"  and  adopting  in  its  place,  ^'  nor  shall  said  sections  apply  to 
Chinese  laborers  wno  produce,"  Ao.  This  is,  clearly,  distin- 
guishing between  the  two  classes,  or  the  two  divisions  of  the  one 
class — those  laborers  to  whom  the  preceding  sections  do  fiot  apply ^ 
who  had  already  departed  and  those,  who  should,  thereafter ^  depart; 
and,  who,  upon  departing,  must  procure  the  certificate  providea  for 
in  section  4.  Before  the  amendment,  there  was  some  little  plausi- 
bility in  claiming  that  none  were  exempt  from  securing  the  cer- 
tificate, but  there  appears  to  me  to  be  none,  since  the  amendment. 
Under  the  act  as  it,  originally,  stood,  we  held  in  Leong  Tick  Dew, 
2  "W.  G.  B.,  83,  that  the  provisions  of  section  4,  relating  to  the  cer- 
tificatadid  not  apply  to  those  who  had  departed  before  the  passage 
of  the  act,  and,  who  could  not,  possibly,  procure  the  certificate; 
and  with  that  decision,  I  am  still,  entirely,  satisfied.  A  fortiori 
under  the  act,  as  amended,  these  provisions  are  inapplicable. 

But  the  provisions  of  section  4,  ex  vi  termini  apply,  and  they  can 
only  apply  to  those  Ghinese  laborers  who  depart  after  the  passage 
of  the  amendatory  act.  They  cannot  possibly  be  applied  to  those 
who  have  already  departed.  They  relate  to,  and  provide  for,  ftdwre 
action,  in  obtaining  and  producing  certificates.  They  have  no  rela- 
tion to  the  past.  Some  entitled  to  return,  have  already  gone;  and 
some  may  go  hereafter;  and  it  is  provided  that  the  latter  shall  pro- 
cure the  certificates,  the  provision  neoessarily  having  reference  to 
the  latter.  It  is  providea  in  section  4  *'that  for  the  purpose  of 
properly  identifying  Ghinese  laborers  who  were  in  the  United  States 
on  the  seventeenth  day  of  November,  1880,  *  *  *  and  in  order 
to  furnish  them  with  the  proper  evidence  of  their  right  to  go  from 
and  come  to  the  United  States,  as  provided  in  8aid  act  and  treaty 

*  ^  *  the  collector  of  customs  of  the  district  from  which  any 
such  Ghinese  laborer  shall  depart  from  the  United  States  shall    ^ 

*  go  OD  board  each  vessel  having  on  board  any  such  Ghinese  la- 
borer and  cleared  or  about  to  sail  from  his  district  for  a  foreign  port, 
and  on  such  vessel  make  a  list  of  all  such  Ghinese  laborers,  which 
shall  be  entered  on  registry  books  *  *  in  which  shall  be  stated 
''the  names,  description,  pnysical  marks,  etc.,  etc.,  and  every  Ghi- 
nese laborer  so  departing  from  the  United  States,  sJiaU  be  entitled  to 
and  shall  receive  *  *  from  the  collector  *  *  ♦  at  the  time 
such  list  is  taken,  a  certificate."  ^  *  *  The  certificate  herein 
jprovided  for  shall  entitle  the  Ghinese  laborer  to  whom  the  same  is 
issued^  to  return  and  re-enter  the  United  States  upon  producing  and 
delivering  the  same  to  the  collector  of  customs  ^  ^  ^  sjiasaid 
certificate  shall  be  the  only  evidence  permissible  to  establish  his 
right  of  rs-entry.  Ex  vi  termini  all  those  provisions  apply,  and  can 
only  apply  to  those  of  the  class  who  depart  after  the  passage  of  the 
act.  Tne  future  tense  is  used  throughout  the  section,  and  the  acts 
to  be  performed  can  only  be  performed  in  the  future;  and  **m»d 
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certifioate/'  which  shall  be  Ihe  only  eyidenoe  permissible  to  estab- 
lish a  right  of  re-entij,  is  the  oertifioate  proyided  for  in  the  first 
part  of  the  same  section  to  be  issued  to  future  departing  laborers. 

And  those  who  receive  it,  and  ovdy  those  who  can  receive  it,  are 
the  ones  to  prodnce  it,  as  the  only  permissible  evidence  of  their 
right  to  return.  No  certificate  ia  provided  for  those  already  gone  .&e- 
fore  the  passage  of  the  actf  and  tnere  is  no  requirement  that  they 
shall  produce  one.  Nothing  is  said  as  to  what  the  evidence  of  a 
right  to  re-enter  shall  he  for  those  not  provided  for  in  this  sec- 
tion. No  practical  form  of  evidence,  otner  than  that  recognized 
by  the  ordinary  law  of  evidence,  could  be  provided  for  them;  and 
none  was  attempted  to  he  provided.  As  to  those  who  had  a  right  to  return 
under  the  provisions  of  the  treaty,  and  under  the  express  provisions  of 
the  first  clause  of  section  3  of  this  amended  act ,  in  language  similar  to  that 
of  the  treaty,  in  regard  to  whom  no  specific  evidence  is  provided,  the  ordi- 
nary rules  of  evidence  as  to  competency  must  apply,  for  no  others  are  pre- 
scribed. That  congress  could  not  have  intended  to  require  the  col- 
lector to  go  on  board  vessels  already  departed,  and  hefore  their  de- 
parture, issue  certificates  to  Chinese  laborers,  who  were  already 
gone,  and  safely  landed  in  China,  must  be  manifest. 

In  Long  Tick  Dew,  2  W.  C.  Bep.,  85,  three  judges  sitting  and  con- 
curring in  the  decision,  we  said  :  "  Congress  could  not  possibly 
have  intended  to  require  that  class  of  Chinese  laborers  to  procure 
the  required  certificate  where  it  was  a  physical  impossibility  for 
them  to  obtain  it;  and  it  is  impossible  for  me  to  believe,  under  the 
circumstances,  that  congress  intended  to,  arbitrarily,  exclude  that 
class  in  direct  violation  of  the  express  terms  of  the  treatjr  protect- 
ing them.  Congress  had  declined  to  enact  any  such  legislation  as 
is  contained  in  the  restriction  act,  while  the  Burlingame  treaty  was 
in  force,  for  the  reason  that  it  would  be  an  act  of  bad  faith  on  the 
part  of  the  United  States  towards  China,  and  a  direct  violation  of 
the  solemn  stipulations  of  the  treaty  between  the  two  governments. 
The  United  Stotes  went  to  the  trouble  and  expense,  and  incurred 
the  delay,  of  sending  a  special  mission,  composed  of  three  dis- 
tin^ished  gentlemen,  to  China,  for  the  express  purpose  of  pro- 
curing a  modification  of  the  Burlingame  treaty,  in  order  to  enable 
the  United  States  to  adopt  the  legislation,  now  in  question,  without 
committing  an  act  of  bad  faith  towards  China,  and  without  violating 
the  treaty  stipulations  between  the  two  nations.  A  treaty  was  made 
with  the  modification  sought  by  us,  which  was  ratified  l>y,  and,  ap- 
parently, satisfactory  to  both  nations.  And  the  modified  treaty, 
in  express  and  the  most  explicit  terms,  protected  the  class  in  ques- 
tion m  their  right  to  remain  in  the  United  States,  or  ''to  go  and 
come  of  their  own  free  will  and  accord,'*  and  also  provided  that  they 
"  shall  be  accorded  all  the  rights,  privileges,  immunities  and  ex- 
emptions which  are  accorded  to  the  citizens  and  subjects  of  the 
most  favored  nations." 

It  is,  expressly,  stipulated  in  the  supplementary  treaty,  ''that  the 
legislation  in  regard  to  Chinese  laborers  will  be  of  such  character 
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only  m  is  neceaaary  to  enforce  the  regulation,  limitation,  or  suspen- 
sion of  immigration,"  and,  that,  "  the  Umitation,  or  suspension,  shall 
be  reasonable."  Conceding  the  legislation  requiring  Chinese 
laborers  departing  from  the  United  States  after  the  passage  of  the 
act  in  question,  and  having  an  opportunity  to  do  so,  to  procure  and 
produce  the  required  certMcate  to  be  '^necessary,"  and  '* reason- 
able," still,  sucn  a  requirement,  as  to  those,  who  departed  after  the 
date  of  the  treaty,  and  before  the  passage  of  the  act,  or,  before  it 
was  practicable  or  possible,  to  obtain  the  certificate,  could  neither 
be  necessary,  nor  reasonable.  If  congress,  then,  intended,  by  this 
act,  to  make  this  provision,  requiring  the  prescribed  certificates, 
applicable  to  those  Chinese  laborers  who  were  in  the  United  States 
at  the  date  of  the  treaty,  and  who  left  before  the  passage  of  the  act 
of  May  6, 1882, — ^before  it  was  possible  to  obtain  the  certificate — or 
intended  to  altogether  exclude  those  already  departed,  then  it  was 
the  deliberate  intention  of  congress  to  act  in  bad  faith  towards  the 
government  of  China,  and  to  violate  the  solemn  obligations  of  the 
very  treaty  it  had  taken  so  much  pains  to  obtain,  in  order  to  enable 
it  to  honorably  legislate  at  all  upon  the  subject.  Why  take  all  this 
trouble  to  negotiate  a  treaty,  if  it  was  intended,  at  last,  to  flatly  dis- 
regard it,  and  legislate  in  direct  violation  of  its  most  solemn  and 
vital  stipulations?  Congress  might,  with  just  as  much  propriety, 
have  ignored  and  disregarded  the  Burlingame,  as  the  supplemental 
treaty.  There  would  be  just  as  much  propriety  in  wholly  repudiat- 
ing the  tteaty,  as  to  repudiate  it  in  this  vital  part,  which  ti^e 
Chinese  government  took  care  to  have  inserted.  It  would  be  to  the 
last  degree  absurd,  under  the  circumstances,  to  suppose  for  a 
moment  that  congress  intended  to  make  the  provisions  of  sections 
3  and  4,  relating  to  certificates,  applicable  to  the  class  of  Chinese 
laborers  referred  to.  We  can  not  attribute  to  congress  a  deliberate 
intention  to  commit  any  such  act  of  bad  faith,  without  provisions 
manifesting  such  a  purpose,  far  more  explicit  than  any  found  in  the 
act.  It  would  be  disrespectful  to  that  body,  if  not  absolutely 
indecent,  to  attribute  to  it  such  an  act  of  bad  faith. 

''Again,  the  same  section  which  requires  the  certificate  gives  to 
the  departing  Chinese  laborer  an  absolute,  indefeasible  right,  with- 
out cost  or  expense,  to  have  the  certificate,  in  order  that  he  may  be 
able  to  produce  it  as  evidence  of  his  right  to  re-enter  the  United 
States.  The  necessity  to  produce  it,  and  the  right  to  have  it,  in 
order  that  he  may  produce  it,  are  correlative  conditions.  The  one 
provision  is  the  complement  of  the  other,  they  are  reciprocal,  and 
must  go  together.  The  obligation  to  produce  the  certificate  pre* 
supposes  the  practicability,  or  at  least,  the  possibility,  of  procuring 
it,  in  order  that  it  may  be  produced.  The  two  provisions  go  to- 
gether, and  form  but  one  legal  conception.  The  obligation  to  pro- 
duce, and  the  right  and  ability  to  obtain  it,  are  defpendent^  and  nU 
independent,  conditions.  One  is  the  counterpart  of  the  other,  and 
it  is  not  to  be  supposed  that  congress  would  have  adopted  one 
branch  of  the  proposition  without  the  other,  otherwise  it  would 
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haTOy  difltinotlyy  done  bo  in  terms.  If,  then^  it  is  impossible  to 
comply  with  tiie  condition,  the  impossible  condition  mnst  be 
regarded  as  not  intended  as  to  this  class  of  laborers;  or,  if  intended, 
it  mnst  be  void.  The  law  recjuires  nothing  impossible — Lex  noti 
cogit  imposaibUia:  Boor.  Law  Diet.,  Maxims;  Broom's  Maxims,  242; 
and  Lex  non  intendit  aliquid  impoMibile:  Bour.  Law  Diet., — ^the  law 
intends  not  anything  impossible, -^-are  among  the  most  venerable 
maxims  of  the  law.  In  a  statute,  'No  text  imposing  obligations  is 
understood  to  demand  impossible  things:'  Sedg.  btat.  Law,  191. 
Trovisions  in  acts  of  parliament  are  to  be  expounded  according  to 
the  ordinary  sense  of  the  words,  unless  such  construction  would 
lead  to  some  unreasonable  result,  or  be  inconsistent  with,  or  con- 
trary to,  the  declared  or  implied  intention  of  the  framer  of  the  law; 
in  which  case  the  grammatical  sense  of  the  words  may  be  modified, 
restricted,  or  extended  to  meet  the  plain  policy  and  provision  of  the , 
act:'  Dwarris  on  Stat.,  582.  The  rule  is  to  construe  the  words  'in 
their  ordinary  sense,  unless  it  would  lead  to  obscurity^  or  manifest 
iryustice,  and  if  it  should,  so  vary  them  as  to  avoid  that  which,  cer- 
tiunly,  could  not  have  been  the  intention  of  the  legislature,  we 
must  put  a  reasonable  construction  upon  the  words:'  lb.  687;  See 
Donaldson  v.  Wood,  22  Wend.,  309;  Lake  Shore  By.  Oo.  v.  Boach, 
80  N.  T..  339. 

''All  laws  should  receive  a  sensible  construction.  General  terms 
should  be  so  limited  in  their  application  as  not  to  lead  to  injustice, 
oppreBsian,  or  an  aibaurd  conseyiienoe.  It  will  idwa^s,  therefore,  be 
presumed  that  the  legidoJtwre  intended  exceptions  to  its  laitiguage  which 
would  avoid  results  of  this  character.  The  reai^on  of  the  law  in  such 
oaaeB  should  orevail  over  the  letter:'  U.  S.  v.  Kirby,  7  Wal.,  486. 
'In  whatever  language  a  statute  may  be  framed,  its  purpose  mpst 
be  determined  by  its  natural  and  reasonable  effect.  *  *  *  To 
require  a  heavy  and  almost  impossible  condition  to  the  exercise  of 
this  right,  with  the  alternative  of  payment  of  a  small  sum  of  money, 
is,  in  effect,  to  demand  payment  of  that  sum:'  Henderson  v.  Mayor 
of  New  York,  et  aZ.,  92,  N.  8.,  268;  see,  also,  Brewer  v.  Blougher, 
14  Pet.,  198;  U.  S.  v.  Freeman,  3  How.,  664.  So  in  the  case  of  the 
class  of  Chinese  laborers  now  under  consideration.  To  require  them 
to  produce  a  certificate  as  the  oidy  evidence  of  their  right  to  land  when 
it  was  impossible,  or  impracticable,  to  procure  it,  would  be,  in  effect, 
to  absolutely,  and  unconditionally,  exclude  them.  Yet,  it  is,  mani- 
festlv,  the  policy,  intent,  and  reason  of  the  law,  to  carry  out  in 
good  faith  the  stipulations  of  the  treaty;  that  they  'shall  be  vdlotaed 
to  go  and  come  of  their  own  free  will  and  accord;^  and  'be  accorded  all 
the  rights,  privUigeSy  immunitiea,  and  eocemptions  which  are  accorded  to 
(he  citizens  and  subjects  of  the  most  favored  nation.^ 

"We  are,  therefore,  mlly  satisfied  that  those  Chinese  laborers  who 
were  in  the  United  States  on  November  17,  1880,  and  left  before 
the  passage  of  the  restriction  act,  and  those,  also,  who  came  into 
the  IJnited  Htat-es,  and  departed  therefrom  between  that  date  and 
May  6,  1882,  are  entitled  to  re-enter  the  United  States  upon  satis- 

Ho.  41.— 3. 
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factory  evidence  other  than  the  certificates  provided  for  in  said  sec- 
tion 4  " 

The  foregoing  wfiis  said  with  reference  to  the  act  of  1882,  before 
its  amendment,  but  it  applies  with  even  greater  force  to  the  act  as 
amended  in  1884. 

In  Ah  Quan's  case,  ante,  arising  under  this  act,  as  amended  in  1884, 
after  a  further  discussion  of  this  point,  as  applicable  to  the  act  as 
amended,  we  stated  our  conclusion  as  follows:  (22  Fed.  Bep.,  183.) 

**  To  hold  that  congress  intended  to  require  the  performance  of 
the  dependent  obligation,  on  the  part  of  the  Chinese  laborer,  until 
the  government  has  discharged  its  correlative  and  precedent  duty, 
and  obligation,  upon  which  his  obligation  rests,  imposed  by  the  act, 
by  furnishing  the  certificate,  and,  thereby,  rendering  it  possible  for 
him  to  produce  it,  would  be  to  attribute  to  congress  a  deliberate  in- 
tent to  enact  a  palpable  and  glaring  absurdity,  thereby  violating  one 
of  the  most  venerable  canons  of  statutory  construction,  that  a  statute 
must  not  be  so  construed  as  to  lead  to  an  absurd  conclusion.  We 
must  conclude,  therefore,  in  the  absence  of  any  express  declaration 
to  that  effect,  and  of  any  reference  whatever  to  those,  who  had ,  al- 
ready, departed,  with  a  right,  at  the  time  of  their  departure,  secured 
by  express  terms  of  the  treaty,  to  return;  that  it  was  not  intended  to 
require  the  production  of  the  certificate,  by  those  who  departed 
from  the  country  before  it  was  possible  to  obtain  it.  And  in  the 
absence  of  any  provision  so  declaring,  that  congress  did  not,  in  fact, 
intend  to  exclude  such  Chinese  laborers  as  were  in  the  country  at 
the  time  mentioned,  is  clearly  manifest,  because  it  has  said  so  in 
express  terms  in  the  provision  of  section  3,  '  that  the  two  foregoing 
sections  (excluding  Chinese  laborers)  shall  not  apply  to  Chinese 
laborers,  who  were  in  the  United  States  on  the  seventeenth  day  of 
November,  1880,'  etc.  It  is  clear,  from  the  necessities  of  the  case, 
that  this  section  is  only  applicable  to  those  who  departed  after  the 
passage  of  the  act,  and  who  had  the  opportunity  to  procure  the  cer- 
tificate. 

''To  hold  otherwise,  would  be  to  render  this  clause,  making  the 
impossible  certificate  the  only  evidence,  as  to  those  who  had  de- 
parted before  the  passage  of  the  act,  absolutely  inconsistent  with 
the  clause  of  section  3,  referred  to,  that  the  preceding  sections 
*  shall  not  apply  to  Chinese  laborers  who  were  in  the  United  States,' 
at  the  designated  period,  and  render  that  provision  wholly  nuga- 
tory, as  well  as  to  violate  the  treaty  which  the  act  proposes  to  exe- 
cute, and  not  to  abrogate.  The  different  provisions  of  the  statute 
must  be  so  construed,  if  possible,  that  they  can  stand  together,  and 
not  so  as  to  nullify  each  other. 

''The  clause  of  the  amendment  making  the  certificate  the  only  evi- 
dence, as  to  those  to  whom  it  is  applicable,  of  a  right  to  re-enter 
the  United  States,  only  declares,  in  express  and  explicit  terms, 
what  we  held  the  original  act  to  mean,  and  in  no  way  changes  its 
effect,  in  this  particular,  as  we  had  construed  it. 
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''Oar  constmction  of  the  original  act  in  Long  Yick  Dew,  2  W.  G. 
B.,  83,  and  19  Fed  Bep.,  491,  was  before  congress  at  the  time  of  the 
passage  of  the  amendatory  act.  If  it  had  been  intended  to  make  the 
amendment  as  to  the  prescribed  certificate  being  the  only  evidence 
of  a  right  to  return  applicable  to  those  Ohinese  laborers,  who  were 
in  the  country  at  the  date  of  the  treaty,  and  who  departed  after  that 
date,  and  before  it  was  possible  to  obtain  the  certificate  required, 
as  to  whom  ive  had  before  distinctly  held  U  to  be  inapplicable,  congress 
would,  certainly,  have  amended  the  first  clause  of  section  3,  so  as 
to  read  in  substance  as  follows:  "The  two  preceding  sections  shall 
not  apply  to  Chinese  laborers  who  were  in  the  United  States  on  the 
seventeenth  day  of  November,  1880,  etc.,  except  as  to  those  wh)  de- 
parted from  the  United  Stales  after  said  seventeenth  day  of  November, 
1880,  and  before  the  passage  of  the  act,  or  before  it  was  possible  to  ob- 
tain stick  certificate.'  This  is,  in  effect,  the  way  those  who  insist 
upon  the  production  of  such  certificate  by  that  class,  as  the  only 
evidence  of  their  right  to  re-enter  the  United  States,  must  read  it  in 
order  to  sustain  their  view,  or  the  view  that  it  was  intended  abso- 
lutely to  exclude  that  class  in  violation  of  the  treaty  stipulations. 
Congress  has  not  introduced  any  such  exception,  and  we  are  not 
authorized  to  interpolate  it  into  the  act.  To  ^do  ^so,  would  be  to 
legislate,  not  to  construe.  The  action  of  congress  in  not  introduc- 
ing any  exception  of  the  kind  indicated,  but,  on  the  contrary,  so 
amending  the  act,  as  to  make  the  propriety  of  our  construction  more 
clearly  manifest  in  view  of  our  well  known  previous  construction  of 
the  original  act  on  this  very  point,  is,  in  effect,  an  emphatic  ap- 
approval  of  that  construction :"  See,  also,  the  case  of  Shong  Toon, 
3  W.  C.  Bep.,  596,  where  this  question  is  well  discussed  by  Hoff- 
man, district  judge. 

Another  shade  of  the  opposing  views  maintained  by  the  United 
States  attorney,  but,  essentially,  the  same,  has  been  suggested,  which, 
necessarily,  assumes  that  section  4,  does  not  apply  to  those  who  de- 
parted pior  to  the  passage  of  the  act  of  1882.  It  is,  that  congress 
did  not  intend  that  any  of  these  Chinese  laborers,  who  were  in  the 
country  on  November  17,  1880,  who  had  departed  before  the  pas- 
sage of  the  act  of  1882,  or,  in  other  words,  who  were  not  still  in  the 
country,  at  that  date,  should  return  at  all;  and,  consequently,  that 
there  was  no  need  of  requiring,  as  to  them,  the  certificate  prescribed 
by  section  4,  or  any  other.  There  is  not  one  word  in  the  act,  that, 
directly,  declares  or  hints,  at  such  a  purpose,  and  not  one  section, 
clause  or  word  from  which  an  inferance  of  such  intent,  necessarily, 
or  naturally,  arises;  nor  does  it  necessarily,  or,  naturally,  arise  upon 
the  whole  act  taken  together.  On  the  contrary,  the  opposite  intent, 
as  we  have  seen,  is  expressed  in  precise  and  unmistakable  language, 
that  cannot  be  misunderstood,  m  that  clause  of  section  3,  which 
provides,  ''that  the  two  foregoing  sections  shall  not  apply  to  Chinese 
laborers,  who  were  in  the  United  States  on  the  seventeenth  day  of 
November,  1880,  or  who  shall  come  into  the  same  before  ninety 
(iays  next  after  the  passage  of  the  act  to  w^^l^^us  is  amendatory.'' 
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factory  evidence  other  than  the  certificates  provided  for  in  said  sec- 
tion 4  " 

The  foregoing  was  said  with  reference  to  the  act  of  1882,  before 
its  amendment,  bat  it  applies  with  even  greater  force  to  the  act  as 
amended  in  1884. 

In  Ah  Quan's  case,  ante,  arising  under  this  act,  as  amended  in  1884, 
after  a  further  discussion  of  this  point,  as  applicable  to  the  act  as 
amended,  we  stated  our  conclusion  as  follows:  (22  Fed.  Bep.,  183.) 

*'  To  hold  that  congress  intended  to  require  the  performance  of 
the  dependent  obligation,  on  the  part  of  the  Chinese  laborer,  until 
the  government  has  discharged  its  correlative  and  precedent  duty, 
and  obligation,  upon  which  his  obligation  rests,  imposed  by  the  act, 
b^  furnishing  the  certificate,  and,  thereby,  rendering  it  possible  for 
him  to  produce  it,  would  be  to  attribute  to  congress  a  deliberate  in- 
tent to  enact  a  palpable  and  glaring  absurdity,  thereby  violating  one 
of  the  most  venerable  canons  of  statutory  construction,  that  a  statute 
must  not  be  so  construed  as  to  lead  to  an  absurd  conclusion.  We 
must  conclude,  therefore,  in  the  absence  of  any  express  declaration 
to  that  efi'ect,  and  of  any  reference  whatever  to  those,  who  had,  al- 
ready, departed,  with  a  right,  at  the  time  of  their  departure,  secured 
by  express  terms  of  the  treaty,  to  return;  that  it  was  not  intended  to 
require  the  production  of  the  certificate,  by  those  who  departed 
from  the  country  before  it  was  possible  to  obtain  it.  And  in  the 
absence  of  any  provision  so  declaring,  that  congress  did  not,  in  fact, 
intend  to  exclude  such  Chinese  laborers  as  were  in  the  country  at 
the  time  mentioned,  is  clearly  manifest,  because  it  has  said  so  in 
express  terms  in  the  provision  of  section  3,  '  that  the  two  foregoing 
sections  (excluding  Chinese  laborers)  shall  not  apply  to  Chinese 
laborers,  who  were  in  the  United  States  on  the  seventeenth  day  of 
November,  1880/  etc.  It  is  clear,  from  the  necessities  of  the  case, 
that  this  section  is  only  applicable  to  those  who  departed  after  the 
passage  of  the  act,  and  who  had  the  opportunity  to  procure  the  cer- 
tificate. 

''To  hold  otherwise,  would  be  to  render  this  clause,  making  the 
impossible  certificate  the  only  evidence,  as  to  those  who  had  de- 
parted before  the  passage  of  the  act,  absolutely  inconsistent  with 
the  clause  of  section  3,  referred  to,  that  the  preceding  sections 
'  shall  not  apply  to  Chinese  laborers  who  were  in  the  United  States,' 
at  the  designated  period,  and  render  that  provision  wholly  nuga- 
tory, as  well  as  to  violate  the  treaty  which  the  act  proposes  to  exe- 
cute, and  not  to  abrogate.  The  different  provisions  of  the  statute 
must  be  so  construed,  if  possible,  that  they  can  stand  together,  and 
not  so  as  to  nullify  each  other. 

'  'The  clause  of  the  amendment  making  the  certificate  the  only  evi- 
dence, as  to  those  to  whom  it  is  applicable,  of  a  right  to  re-enter 
the  United  States,  only  declares,  in  express  and  explicit  terms, 
what  we  held  the  original  act  to  mean,  and  in  no  way  changes  its 
effect,  in  this  particular,  as  we  had  construed  it. 
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''Our  coBstmction  of  the  original  act  in  Long  Tick  Dew,  2  W.  C. 
B.,  83,  and  19  Fed  Bep.,  491,  was  before  congress  at  the  time  of  the 
passage  of  the  amendatory  acfc.  If  it  had  been  intended  to  make  the 
amendment  as  to  the  prescribed  certificate  being  the  only  evidence 
of  a  right  to  return  applicable  to  those  Chinese  laborers,  who  were 
in  the  conntiy  at  the  date  of  the  treaty,  and  who  departed  after  that 
date,  and  before  it  was  possible  to  obtain  the  certificate  required, 
as  to  whom  toe  had  before  distinctly  held  it  to  be  inapplicable,  congress 
would,  certainly,  have  amended  the  first  clause  of  section  3,  so  as 
to  read  in  substance  as  follows:  ''The  two  preceding  sections  shall 
not  apply  to  Chinese  laborers  who  were  in  tne  United  States  on  the 
seventeenth  day  of  November,  1880,  etc.,  except  as  to  those  who  de- 
parted from  the  VnUed  Stales  after  said  seventeenth  day  of  November^ 
1880,  and  before  the  passage  of  the  act,  or  before  it  was  possible  to  ob- 
tain such  certificate.'  This  is,  in  effect,  the  way  those  who  insist 
upon  the  production  of  such  certificate  by  that  class,  as  the  only 
evidence  of  their  right  to  re-enter  the  United  States,  must  read  it  in 
order  to  sustain  their  view,  or  the  view  that  it  was  intended  abso- 
lutely to  exclude  that  class  in  violation  of  the  treaty  stipulations. 
Congress  has  not  introduced  any  such  exception,  and  we  are  not 
authorized  to  interpolate  it  into  the  act.  To  ^do  ^so,  would  be  to 
legislate,  not  to  construe.  The  action  of  congress  in  not  introduc- 
iog  any  exception  of  the  kind  indicated,  but,  on  the  contrary,  so 
amending  the  act,  as  to  make  the  propriety  of  our  construction  more 
clearly  manifest  in  view  of  our  well  known  previous  construction  of 
the  orif^inal  act  on  this  very  point,  is,  in  effect,  an  emphatic  ap- 
approval  of  that  construction :"  See,  also,  the  case  of  Shong  Toon, 
3  W.  C.  Bep.,  596,  where  this  question  is  well  discussed  by  Hoff- 
man, district  judge. 

Another  shade  of  the  opposing  views  maintained  by  the  United 
States  attorney,  but,  essentially,  the  same,  has  been  suggested,  which, 
necessarily,  assumes  that  section  4,  does  not  apply  to  those  who  de- 
parted pior  to  the  passage  of  the  act  of  1882.  It  is,  that  congress 
did  not  intend  that  any  of  these  Chinese  laborers,  who  were  in  tlie 
country  on  November  17,  1880,  who  had  departed  before  the  pas- 
sage of  the  act  of  1882,  or,  in  other  words,  who  were  not  still  in  the 
country,  at  that  date,  should  return  at  all;  and,  consequently,  that 
there  was  no  need  of  requiring,  as  to  them,  the  certificate  prescribed 
by  section  4,  or  any  other.  There  is  not  one  word  in  the  act,  that, 
directly,  declares  or  hints,  at  such  a  purpose,  and  not  one  section, 
clause  or  word  from  which  an  inferance  of  such  intent,  necessarily, 
or  naturally,  arises;  nor  does  it  necessarily,  or,  naturally,  arise  upon 
the  whole  act  taken  together.  On  the  contrary,  the  opposite  intent, 
as  we  have  seen,  is  expressed  in  precise  and  unmistakable  language, 
that  cannot  be  misunderstood,  in  that  clause  of  section  3,  which 
provides,  ''  that  the  two  foregoing  sections  shall  not  apply  to  Chinese 
laborers,  who  were  in  the  United  States  on  the  seventeenth  day  of 
November,  1880,  or  who  shall  come  into  the  same  before  ninety 
days  next  after  the  passage  of  the  act  to  which  this  is  amendatory.'' 
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This  langaage  embraces  every  indiyidnal  member  of  the  class  to 
which  it  refers,  no  matter  whether  he  was  in  the  country  at  the  time 
of  the  passage  of  the  act,  or  not;  and  its  force  and  effect  cannot  be 
limited  except  upon  some  vague,  imaginary  inference  of  a  purpose 
not  iustified  by  any  thing  found  elsewhere  in  the  act. 

The  only  supposed  ground  for  the  inference  suggested  not  already 
noticed,  arises  out  of  sections  5  and  12. 

Section  5  provides,  ''that  any  Chiaese  laborer  mentioned  in  sec- 
tion 4  of  this  act,  being  in  the  United  States,  and  desiring  to  depart 
from  the  United  States  by  land,''  shall  be  entitled  to  demand  and 
receive  a  certificate  similar  to  those  given  to  those  departing  by 
water,  etc.  The  limitation  is  expressly  restricted  to  the  class  provided 
for  in  section  4,  that  is  those  necessarily,  who  depart  after  the  pas- 
sage of  the  act.     It  is  suggested,  that  this  clause  '*  being  in  the  United 
States,''  indicates,  that  it  was  only  intended  that  those  allowed  to 
return,  are  only  such  of  those  who  were  in  the  United  States,  on 
November  17, 1880,  as  were  still  remaining  in  the  United  States,  at 
the  date  of  the  passage  of  the  act;  and  that  the  first  clause  of  sec- 
tion 3  should  read : ' '  That  the  two  foregoing  sections  shall  not  apply 
to  Chinese  laborers  who  were  in  the  United  States  on  the  seven- 
teenth day  of  November,  1880,  and  who  are  still  in  the  United  States 
at  the  date  of  passage  of  this  act."    I  do  not  draw  any  such  inference 
from  that  clause  of  section  6,  either  taken  alone,  or  in  connection 
with  any  other  provisions  of  the  act.     Congress  has  not  inserted  in 
section  3  any  such  clause  as,  **  who  are  stiU  in  the  United  States  at  the 
date  of  the  passage  of  this  act,"  or  any  equivalent  langtioge.    To  insert 
such  language,  would  be  to  change  the  entire  scope  of  the  provi- 
sion.   As  congress  has  not  seen  fit  to  insert  words,  so  largely  limit- 
ing the  number  embraced  in  the  language  of  section  3,  as  actually  used^ 
we,  certainly,  are  not  authorized  to  legislate  and  insert  it.     The  in- 
ference 1  draw,  on  the  contrary,  is,  that  in  this  section  it  appears  by 
the  express  terms  of  the  provision,  that  it  was,  only  intended,  to 
require  those  who  were  in  the  country  at  the  date  of  the  passage  of 
the  act,  and^who  could  comply  with  the  act,  te  procure  the  certificates, 
and  produce  them  on  their  return — or,  in  other  words,  it  expressly 
sanctions  what  I  have  endeavored  to  maintain  the  true  construction  of 
section  4  to  be — that  its  provisions  were,  only,  intended  te  be  appli- 
cable te  these,  who  still  remained  in  the  country  at  the  date  of  the 
passage  of  the  act,  and,  no  provision  at  all  is  made  as  to  what  evidence 
those  who  departed  be/ore  the  passage  of  the  act  shall  produce,  and  they 
are  left  to  the  usual  evidence  recognized  as  competent  by  the  genercd 
laws  of  the  land.     This  clause,  as  I  think,  confirms,  instead  of  op- 
poses, the  view  which  I  have  adopted  and  endeavored  to  maintain. 
Neither  the  provisions  of  sections  4  nor  5  apply  to  those  who  departed 
before  the  passage  of  the  act,  but  are  limited  te  those  who  were  in 
the  country  at  the  date  of  its  passage,  and  were,  in  fact,  able  to  com- 
ply with  its  terms;  and  no  other  view  caa  be  sustained  without  in- 
corporating into  sections  8  and  4  language  not  used,  or  authorized 
by  congress — without  further  amending  the  act. 
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From  the  fact  that  section  4  prescribed  a  certain  certificate  to 
.be  procured  and  produced,  on  return  by  those  Ohinese  laborers 
who  were  in  the  country,  at  the  date  of  the  treaty,  and  deparied 
after  the  passage  of  the  act,  and  who  could  procure  and  produce  it; 
and  from  the  fact  that  8uch  parties  are  required  to  procure  and  pro- 
duce said  certificate — the  certificate  issued  to  that  class  of  Chinese 
laborers — as  the  only  permissible  eyidence  of  ^AetV  right  to  return; 
and  from  the  further  fact  that  nothing  is  said  as  to  what  kind  of 
evidence  shall  be  produced  by  all  those  Chinese  laborers  who  were 
residing  in  the  country  on  November  17,  1880,  and  who  left  before 
May  6,  1882,  and  who,  under  the  treaty,  and  under  the  express 
provision  of  the  first  clause  of  section  3  of  the  act  itself,  are  en- 
titled to  return,  it  is  sought  to  draw  the  inference  that  congress  in- 
tended that  those  very  Chinese  laborers  mentioned  in  the  treaty, 
and  the  first  clause  of  said  section  3,  as  being  entitled  to  return, 
who  had  departed  before  May  6,  1882,  should  not  be  permitted  to 
return  at  all.  I  do  not,  myself,  perceive  how  such  an  inference  or 
conclusion  can  be  drawn  from  such  premises.  There  is  nothing  in 
the  least  respect  inconsistent  in  the  two  ideas;  1  That  as  to  those  who 
had  departed  before  the  passage  of  the  act  of  1882,  to  whom  it 
would  be  impracticable  to  apply  any  other  rale  as  to  the  compe- 
tency of  evidence,  or  to  require  any  other  kinds  of  evidence  than 
those  recognized  by  the  general  law  of  the  land,  should  not  be  re- 
quired to  produce  any  other  kind  of  evidence;  and,  2.  The  idea  that 
those  who  departed  after  the  passage  of  the  act,  and 
who  could  procure  the  more  certain  prescribed  certificate, 
should  be  required  to  procure  and  produce  such  certifi- 
cate. The  conditions  of  the  two  classes  are  radically  different, 
and  different  conditions  require,  or  at  least  admit  of,  different 
treatment,  and  different  rules.  The  rules  applicable  to  these 
two  conditions  in  no  way  interfere  with  each  other.  They  can 
stand,  and,  consistently,  operate  together,  and  the  fact,  that  congress 
has  prescribed  a  certain  certificate  for  parties  entitled  to  re-enter 
the  copntry  to  whom  they  are,  practically,  applicable,  under  certain 
conditions,  in  which  they  are  found,  affords  no  inference,  that  con- 
^press,  by  so  providing  for  such  conditions,  and  such  parties,  and  say- 
ing nothing  about  another  class,  surrounded  by  different  conditions, 
equaUy  entitled  to  re-enter  under  the  express  provisions  of  the  same 
act  and  treaty,  to  which  class  a  requirement  to  produce  a  similar 
certificate  cannot  possibly  be  made  practically  applicable,  were 
intended  by  congress  to  be  excluded  altogether.  Especially  is  no 
such  inference  afforded  where  the  general  rules  of  evidence  applicable 
are  practicable  and  effective,  as  to  such  latter  class.  I  am  not  aware, 
that  any  statutory  provision  was  ever  held  to  be  repealed,  abrogated, 
nullified,  or  in  anyway  rendered  ineffectual  by  some  other  provision, 
in  the  same  act,  saying  nothing  at  all  about  it,  in  no  way  inconsistent 
with  it,  and  practically  or  possibly  applicable,  only,  to  other 
parties,  and  other  conditions.  I  am  not  aware  of  any  rule 
of    statutory    construction,    justifying    such    an    inference,    not 
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naturally  arising  oat  of  the  conditions,  or  such  an  implied  ab* 
rogation  of  another  express  provision  of  an  act.  Section  3 
expressly  provides,  that  *'  the  two  foresoing  sections  shall  noi  apjply 
to  Chinese  laborers,  who  were  in  the  United  States  on  the  seven- 
teenth day  of  November.  1880.  *  *  *  Nor  shall  said  sections 
apply  to  Chinese  laborers,  who  shall  produce  "  the  certificate  pro- 
vided by  section  4,  for  those  to  whom  its  provisions  can  be  made 
applicable,  shall  apply  neither  to  one  *'?ior"  the  other.  What  is 
the  purpose  or  use  of  the  first  branch  of  this  provision,  if  because, 
congress  provided  no  kind  of  evidence,  other  than  that  recognized 
by  general  provisions  of  law,  and  said  nothing  about  the  evidence, 
as  to  them,  it  is  to  be  inferred  from  the  provisions  for  certain  evi- 
dence for  the  second  class  that  it  was  intended,  that  all  of  the  first 
class,  who  departed  before  the  passage  of  the  act,  and  who  were, 
therefore,  not  included  in  the  second  class,  were  to  be  altogether 
excluded,  and  those  of  the  second  class,  were,  after  all,  the  only 
ones  intended  to  be  permitted  to  re-enter  the  United  States  at  all  ? 
Some  effect  must,  certainly,  be  given  to  the  first,  as  well  as  to  the 
second  class  of  section  3.  It  is  as  clear  and  specific  as  the  second, 
and  cannot  be  misunderstood.  It  must  stand,  or  be  overruled  and 
abrogated  by  an  inference  not,  necessarily,  or  even,  naturally  aris- 
ing out  of  the  conditions.  But  none  can  be  given  it,  if  it  is  to  be 
inferred  from  the  provision  of  a  specific  class  of  evidence  for  the 
second  class,  that  the  first  are  to  Ibe  altogether  excluded.  I  confi- 
dently maintain  that  no  such  inference  can  be  justified  by  any 
established  rule  of  statutory  construction,  or  without  ignoring  and 
utterly  disregarding  the  unmistakable  meaning  of  language — with- 
out' annulling  instead  of  construing  it.  It  is  the  4rst  time  in  my  expe- 
rience,  that  an  express,  dear  and  explicit  provision  of  a  statute  has  been 
claimed  to  have  been  annulled  by  a  subsequent  provision  relating  to  an- 
other class  of  subjects,  in  no  way  referring  to  the  clause  daimed  to  be 
abrogated^  and  not  in  the  slightest  degree  inconsistent  unth  it. 

Some  support  to  the  inference  sought  to  be  drawn  from  section  5, 
is,  also,  attempted  to  be  drawn  from  the  first  clause  of  section  12, 
providing  'that  no  Chinese  person  shall  be  permitted  to  enter  the 
iTnited  States  by  land,  without  producing  to  the  proper  officer  of 
customs,  the  certificate  in  this  act  required  of  Uhinese  persons 
seeking  to  land  from  a  vessel.'  This  is  only  the  compliment  or 
counterpart  of  section  5,  out  of  place.  Although  broad  in  its  terms, 
it  is,  evidently,  intended  to  refer  only  to  the  certificate  provided  for 
in  section  5  to  "be  issued  to  those  departing  after  the  passage  of  the  act^ 
like  the  provisions  of  section  4,  applicable  to  those  provided  for  in 
that  section.  The  two  provisions  of  sections  5  and  12  must  be  read 
together.  It  would  seem  to  have  been  forgotten  in  drafting  section  6, 
and  afterwards  inserted  out  of  place  with  other  provisions  not  prop- 
erly germane  to  it.  Besides,  by  its  express  terms,  it  only  applies  to 
passengers  who  enter  "by  land,''  and  cannot  be  extended  beyond  its 
terms.  It  can  do  little  to  support  an  inference  that  has  no  other 
basis  whatever  upon  which  to  rest,  and  it,  certainly,  does  not  author- 
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ize  ns  to  interpolate  a  clause  into  section  3  greatly  limiting  its  scope, 
and  which  congress,  itself,  did  not  enact. 

The  question  directly  presented  in  this  case,  is,  whether  a  Ohi- 
nese  laborer,  who  was  m  the  United  States,  at  the  date  of  the 
treaty,'  but  departed  therefrom  before  the  passage  of  any  law  requir- 
ing him  to  procure  a  return  certificate,  must  now,  under  the  pro- 
yisions  of  section  4  of  the  amended  act  of  1884,  be  denied  the 
right  to  land  for  failure  to  procure  the  certificate  required  by  that 
section?  or  whether  he  can  be  permitted  to  land  at  all  ? 

But  the  construction  of  the  amended  act,  contended  for  by  the 
TJ.  S.  attorney,  and  which  seems  to  be  adopted  by  the  circuit  justice, 
will  not  merely  afiect  the  rights  of  those,  alone,  .who  departed  from 
the  United  States  prior  to  the  passage  of  the  act  of  May  6,  1882. 
The  language  of  the  fourth  section  of  the  act,  is  deemed  by  the  cir- 
cuit justice  so  peremptory,  that  it,  absolutely,  prohibits  the  landing 
of  all  laborers  who  suall  fail  to  produce  the  certificate  therein  re- 
quired,  although  such  prohibition  may  be  in  clear  violation  of  rights, 
solemnly  guaranteed  by  the  treaty  of  November  17,  1880.  But,  if 
such  be  the  true  construction  to  be  given  to  the  section  in  question, 
it  will  exclude  from  the  United  States  those  Chinese  laborers  who 
have  departed  after  obtaining  the  certificate  required  by  the  act  of 
1882;  for  they,  like  those  who  departed  before  the  passage  of  any 
law  on  the  subject,  will  be  unable  to  produce  the  certificate  required 
by  the  amendatory  act  of  1884. 

The  custom  house  authorities  have,  hitherto,  and  since  the  pass- 
age of  the  act  of  1884,  allowed  Ohinese  passengers  to  land,  who 
produced  certificates  issued  in  conformity  with  the  provisions  of 
the  act  of  1882,  on  the  ground  that  the  faith  of  the  nation  was 
pledged  to  allow  the  return  of  those  Ohinese  laborers  who  left  the 
Unitod  States  while  the  act  of  1882  was  in  force,  and  who  complied 
with  its  requirements. 

But  if  the  ruling  of  the  presiding  justice  is  to  prevail,  the  certifi- 
cate issued  under  the  act  of  1882,  will,  in  my  judgment,  upon  that 
construction,  no  longer  be  available,  and  all  those  Chinese  who  de- 
parted from  the  country  during  the  two  years  or  more  from  June  6, 
1882,  to  July  5,  1884,  relying  upon  the  certificates  issued  by  the 
collectors  authorizing  their  return,  who  have  not  already  returned, 
must  be  excluded.  It  may  be  said  that  these  certificates  are  similar 
in  substance  to  those  required  by  the  act  of  1884.  This  is  to  a 
certain  extent  true.  But  they  are  not  identical.  They  differ  in 
some  €89e7Uial  particulars.  The  latter  certificates,  unlike  those  pro- 
vided for  by  the  act  of  1882,  are  required  to  contain  the  statement 
of  ''  the  individual  family  and  tribal  name  "  (of  the  laborer)  in  full, 
and  "  hi8  occupation  when  and  where  followed''  The  certificate  is  to 
be  ''issued  in  the  name  of  the  collector,  and  attested  by  his  seal  of 
office  •'***«*  and  said  certificate  shall  be  the  only  evidence  per- 
9ni68t&2e  to  establish  his  (the  laborer's)  right  of  re-entry."  It  will 
be  seen  that  this  certificate  differs,  essentially,  from  that  provided 
lor  by  the  act  of  1882,  embracing  other  particulars  not  required 
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under  the  original  act,  and  if  the  last  clause  I  have  quoted  is  to  be 
held  to  be  applicable  to  ail  returning  laborers  who  left  the  United 
States  before  the  passage  of  any  law  on  the  subject  of  certificates, 
it  must,  also,  be  held  to  apply  to  all  laborers  who  fail  to  produce 
the  *'8aid  certificate  "  in  that  section  described  and  required.  I  know 
not  by  what  authority  we  can  hold  the  law  applicable  to  all  return- 
ing laborers,  and  at  the  same  time  admit  laborers  who  produce,  not 
the  certificate  required  by  the  existing  law,  but  a  certificate  contain- 
ing less,  and  which  is  essentially  different,  issued  in  conformity  with 
a  repealed  and  superceded  law.  If  congress  is  to  be  deemed  to  have 
violated  or  disregarded  the  stipulations  of  the  treaty  with  China,  it 
must,  also,  be  deemed  to  have  violated  the  implied  pledge  given  in 
the  law  of  1882,  that  those  who  should  leave  the  United  States  after 
fully  complying  with  its  provisions  should  be  allowed  to  return.  Those 
who  received  the  certificates  issued  during  a  period  of  two  years, 
under  the  act  of  1882,  and  departed  upon  the  faith  of  the  law,  and 
the  treaty,  who  have  not  yet  returned,  are  no  more  excepted  un- 
der the  law,  as  amended  in  1884,  than  are  those  who  departed  be- 
tween the  dates  November  17,  1880,  and  May  6,  1882,  relying  on 
the  assurances  of  a  right  to  return  contained  in  the  then  existing 
treaty  and  laws;  and  they  must,  also,  be  excluded.  If  congress  is 
capable  of  such  acts  of  bad  faith  as  are  shown  in  the  passage  of  the 
original  and  amendatory  acts,  upon  the  construction  given  them  by 
the  presiding  justice,  then  it  must  be  capable  of  repeating  these  acte 
of  bad  faith  at  each  recurring  session,  and  thereby  annually  out- 
ting  off  a  considerable  portion  of  those  who  left  with  a  right  to 
return,  guaranteed  to  them  by  both  the  treaty  and  the  law  in  force, 
and  there  is  nothing  in  the  treaty,  the  law,  or  the  good  faith  and 
honor  of  the  nation  upon  which  these  people  can  rest  in  security. 

If  it  had  been  the  intention  to  violate  the  specific  terms  of  the 
treaty,  which  secured  the  right  to  those  Chinese  laborers  who  were 
in  the  United  States  at  the  date  of  the  treaty,  '*  to  go  ai^d  come  of 
their  own  free  will  and  accord,"  by  excluding  froni  returning  all 
those  who  departed  for  temporary  purposes,  upon  the  faith  of  the 
treaty  prior  to  the  passage  of  the  act  of  1882,  congress  would,  cer- 
tainly, Jiave  acted  in  a  manly  way,  and  expressed  that  intention 
boldly,  openly  and  by  plain  and  direct  language  which  could  not 
be  misunderstood. 

In  the  language  of  the  district  judge  in  Shong  Toon's  case,  supra ^ 
**  Can  it  be  contended,  that  any  court  should  so  construe  this  act— (if 
such  construction  could  by  possibility  be  avoided),  as  to  to  impute 
to  congress  when  legislating,  ^  to  execute  certain  treaty  stipulations 
with  China, '  and,  while  affecting  to  acknowledge  rights  secured  by 
the  plain  language  of  the  treaty,  the  intention  to  attach  by  retro- 
spective, and  essentially  erpo8^/ac^o  legislation,  conditions  precedent 
to  the  exercise  of  that  right,  which  it  was  impossible  to  perform, 
and  to  enact  that  the  non-performance  of  those  conditions  should 
forfeit  the  right?  And  this  construction  we  are  asked  to  give  to  a 
law  which  discloses  a  most  scrupulous  solicitude  on  the  part  of  con- 
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pess  to  avoid,  even  the  appearance  of  retrospective  legislation;  for 
it  provides  that  the  sections  prohibiting  the  coming  to  the  United 
States  of  Chinese  laborers,  not  only,  shall  not  apply  to  Ghinese 
laborers  in  the  United  States  at  the  date  of  the  treaty,  bnt  also  to 
those,  who  might  come  into  the  United  States  before  the  expiration 
of  ninety  days  next  after  the  date  of  the  passage  of  the  law,  thus 
protecting  from  its  operation  not  merely  Chinese  laborers  in  tran- 
situ, but  laborers  who  might  leave  China  before  the  expiration  of 
a  period  of  time  reasonably  sufficient  for  notice  of  the  law  to  reach 
that  country. 

'*  It  appears  tons  very  plain  that  by  adopting  the  construction  con- 
tended for,  we  should,  in  effect,  accuse  congress  of  gross  disingen- 
uousness,  or  of  utter  disregard  of  a  treaty  stipulation,  to  the 
observance  of  which  the  national  honor  was  pledged.  '*  In  legisla- 
tion respecting  rights  expressly  secured  by  solemn  treaty  stipula- 
tion, in  a  treaty  sought  and  obtained  by  ourselves  affecting  the  good 
faith  and  honor  of  the  United  States,  I  cannot  impute  to  Congress, 
a  purpose,  to —  "  palter  in  a  double  sense, 

That  keeps  the  word  of  promise  to  the  ear, 
And  breaks  it  to  the  hope.'* 

It  is  insisted,  also,  that  it  must  be  presumed,  that  all  who  de- 

Earted  before  May  6,  1882,  have  returned,  and  at  all  events,  they 
ave  now  had  a  sufficient  time  to  return,  and  ought  not  any  longer 
to  be  permitted  to  return.  If  this  were  so,  it  could  not  affect  the 
construction  of  the  act.  The  act  was  as  broad  in  its  terms  on  the 
day  of  its  passage,  as  it  is  now;  and  it  affected  those  who  departed 
the  day  before  its  passage,  as  well  as  those  who  left  a  year  before. 
The  act  has  made  no  distinction,  and  no  exception  on  the  ground  of 
lapse  of  time.  It  might,  as  well  be  insisted,  that  one,  who  goes 
away  with  the  proper  certificate  shall  not  return  after  the  la{)se  of  a 
year,  or  two  years,  where  the  law  prescribes  no  such  limitation. 
Neither  the  treaty  nor  the  law,  prescribed  any  limitation  as  to  the 
time  when  those  who  departed  before  May  6,  1882,  should  return. 
It  would,  doubtless,  be  proper  for  congress  to  provide,  that  the 
right  both  of  those  who  departed  without  certificates  before  the  pas- 
sage of  the  act,  and  those  who  depart  after  its  passage  with  certifi- 
cates, shall  exercise  their  right  to  return,  within  some  specified 
time,  upon  giving  them  a  reasonable  time  to  return  after  the  pas- 
sage of  the  act  before  it  should  be  enforced  against  those  already 
Sone  under  the  prior  existing  laws.  Such  a  provision,  would, 
oubtless,  be  reasonable,  within  the  provisions  of  the  treaty,  and  not 
in  conflict  with  its  provisions.  But  no  such  provision  has  been 
made,  and  the  courte  are  not  authorized  to  introduce  one  into  the 
act.  Nor,  in  the  absence  of  such  a  provision,  can  lapse  of  time 
since  the  departure  with  the  vested  rights  under  the  treaty  and 
laws,  as  they  existed  at  the  time  of  leaving,  afford  any  aid  in  the 
construction  of  the  act,  as  it  was  actually  passed. 

For  the  reasons  stated,  I  am  satisfied,  that  the  provisions  respect- 
ing certificates  in  section  4  of  the  amended  act  have  no  application 
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whatever,  to  these  Chinese  laborers,  who  were  residing  in  the 
United  States  on  November  17,  1880,  and  who  afterwards  departed 
prior  to  May  6,  1882;  that  they  were  not  intended  by  the  act  in 
question  to  be  excluded  from  the  country  for  want  of  such  certifi- 
cate, or  on  any  other  grounds;  and  that  such  Chinese  laborers,  are 
entitled  to  re-enter  the  United  States  upon  their  return  upon  other 
satisfactory  evidence,  without  producing  the  certificate  prescribed 
by  said  section. 

There  is  no  possible  diflSculty,  or  inconsistency,  in  applying  the 
ordinary  rules  of  evidence  to  those  who  departed  prior  to  May  6, 
1882,  as  to  whom  no  specific  evidence  has  been  prescribed;  and  in 
insisting  upon  the  certificate  prescribed  for  those,  who  departed 
after  the  restriction  act,  and  to  whom  this  restriction  is  practically 
applicable,  without  abrogating  the  right  secured  to  them,  both  by 
the  treaty  and  section  3  of  the  law.  And  I  have  no  doubt  that  it 
was  the  intention  of  congress  to  limit  the  certificate  prescribed  by 
section  4  to  the  latter  class,  and  leave  the  former  to  be  governed 
by  the  ordinary  rules  of  evidence. 

The  construction  I  have  given  to  this  law,  not  only  reconciles  the 
legislation  with  the  observance  of  the  plighted  faith  of  the  nation, 
but  it  carries  out  and  effectuates  the  object  of  the  treaty,  and  the 
law.  The  evil  to  be  remedied  was  the  continued,  unrestricted  im- 
migration of  Chinese  laborers. 

It  was  recognized  that  rights  of  those  who  were  already  ^here, 
were  secured  by  the  Burlin^ame  treaty  and  international  law.     No 

C position  for  the  expulsion  directly,  or,  indirectly,  would  have 
n  made  by  the  United  States,  or  entertained  by  the  Chinese  gov- 
ernment— ^nor,  if  made,  and  admitted,  would  it  have  received  the 
.sanction  of  congress. 

Both  the  treatj^,  and  the  law,  recognized  these  rights,  and  the 
legislation  was  directed  solely  against  any  further  addition  to  the 
numbers  of  the  Chinese  then  here,  or,  who  should  come  within 
ninety  days  after  the  passage  of  the  act. 

This  object,  the  law  in  its  practial  operation,  has  been  attained. 
Not  only  has  there  been  no  accession  to  the  number  of  the  Chinese 
in  this  country,  but  the  statistics  of  the  custom  house  show,  that 
during  the  twenty-eight  months,  which  have  elapsed  since  the  pas- 
sage, the  number  of  departures  exceed  the  number  of  arrivals  by 
twelve  thousand.  Not  only,  therefore,  has  the  number  of  the  Chi- 
nese on  this  coast  not  increased,  but  it  has  been  diminishing  (after 
making  due  allowance  for  those  who  may  have,  clandestinely,  crossed 
the  northern  boundary  of  the  United  States),  at  the  rate  which 
ought  to  satisfy  the  sturdiest  opponent  of  this  class  of  laborers — ^a 
rate  which  could  not  be  largely  increased  without  serious  disturb- 
ance to  the  industries  of  this  coast. 

But  even  if  this  were  not  so,  there  is  a  price  too  high,  to  be  paid 
without  absolute  necessity,  in  any  case,  for  the  exclusion  of  Chi- 
nese laborers — ^and  that  price  is  the  national  honor.  And  espe- 
cially, when  as  I  have  shown,  the  plighted  faith  of  the  nation  may 
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be  kept  wiihont  impairing  the  efiEectiTeiiess,  and  satisfactory  opera- 
tion of  the  law. 

By  the  constraction  here  adopted,  also,  the  treaty  and  the  law 
are  in  harmony;  and  the  varions  provisions  of  the  act  are  consistent 
and  in  accord  with  each  other.  But,  on  the  construction  insisted 
npon  by  the  United  States  attorney  and  sanctioned  by  the  presiding 
jnsticoy  the  treaty  and  the  law  conflict,  and  various  provisions  oi 
the  restriction  act  itself  are  inharmonions  and  inconsistent  with 
each  other. 

I,  therefore,  dissent  from  the  decision  of  the  presiding  jastice, 
and  from  the  order  remanding  petitioner. 


The  Case  of  The  Chinese  Boy  Citizen, 
[m  be  look  tin  sing,  on  habeas  corpus.] 

September  £9,  1884^ 

CHnrBSB  Born  in  Unitbd  Statbb  —  Status  of  — Cttizenshtp— Rbstriotion  Acts.— A 
pesKm  bom  in  the  United  States  of  Chinese  parents,  who  were  subjects  of  the  Emperor  of 
ChiDA,  is  a  citizen  of  the  United  States,  within  the  meaning  of  the  fourteenth  amendment 
to  the  constitution.  If  such  citizen  leaves  the  United  States  before  the  Chinese  restriction 
act  c€  1882  went  into  operation^  he  is  entitled  to  re-enter  the  same  after  the  restriction  act  of 
1884  went  into  operation,  without  producing  the  certificate  provided  for  in  either  of  such 


Ths  Savb— Foubtekmth  Amendkxnt.— Section  first  of  the  fourteenth  amendment  to  the 
eonstitntion  of  the  United  States,  declaring  who  are  citizens  of  the  United  States,  commented 
apon  and  explained. 

Afpuoation  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

Before  Field,  Circuit  Justice;  Sawteb,  Circuit  Judge;  and  Sabin 
and  HoEFMANy  District  Judges. 

T.  D.  Riordan  and  William  M.  Stewart,  for  the  petitioner. 
8.  O.  Hilbom,  United  States  Attorney,  Carroll  Cook,  Assistant 
United  States  Attorney,  and  John  N,  Pomeroy,  for  the  United  States. 

Field,  Circuit  Justice,  rendered  the  opinion  of  the  court: 

The  petitioner  is  a  Chinese  boy  of  the  d^e  of  fourteen  years.  He 
was  bom  in  Mendocino,  in  the  state  of  Cahfornia,  in  1870.  In  1879 
he  went  to  China,  and  returned  to  the  port  of  San  Francisco  during 
the  present  month  (September,  1884)  and  now  seeks  to  land,  claim- 
ing the  right  to  enter  the  United  States  as  a  citizen  thereof  by  birth. 
It  is  admitted  by  an  agreed  statement  of  facts  that  his  parents  are 
now  residing  in  Mendocino,  in  California,  and  have  resided  there  for 
the  last  twenty  years;  that  they  are  of  the  Chinese  race,  and  have 
always  been  subjects  of  the  Empei'or  of  China;  that  it  was  the  inten- 
tion of  his  father,  when  he  sent  the  petitioner  to  China,  that  he  should 
return  to  this  country;  that  the  father  is  a  merchant  at  Mendocino, 
and  is  not  here  in  any  diplomatic  or  other  official  capacity  under  the 
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Emperor  of  China.  The  petitioner  is  without  any  certificate,  either 
under  the  act  of  1882  or  that  of  1884,  and  the  clistrict  attorney  of 
the  United  States,  intervening  for  the  govemment^  objects  to  his 
landing  for  the  want  of  such  certificate. 

The  first  section  of  the  fourteenth  amendment  to  the  constitution 
declares  that  "  all  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 
States  and  of  the  state  wherein  they  reside. "  Tbiu  language  would 
seem  to  be  sufficiently  broad  to  cover  the  case  of  the  petitioner. 
He  is  a  person  born  in  the  United  States.  Any  doubt  on  the  sub- 
ject, if  there  can  be  any,  must  arise  out  of  the  words  '*  8ubj&:t  to  the 
jurisdiction  thereof"  These  words  were  designed  to  cover  the  case 
of  children  born  in  the  United  States  of  persons  engaged  in  the  dip- 
lomatic service  of  foreign  governments,  such  as  ministers  and  am- 
bassadors, whose  residence,  by  a  fiction  of  public  law,  is  regarded 
as  part  of  their  own  country.  This  ex-territoriality  of  their  resi- 
dence secures  to  their  children  born  here  all  the  rights  and  privi- 
leges which  would  inure  to  them  had  they  been  born  in  the  country 
of  their  parents  They  also  cover  the  case  of  persons  bom  on  the 
public  vessels  of  a  foreign  country,  whilst  within  the  waters  of  the 
United  States,  and  consequently  within  their  territorial  jurisdiction. 
Such  persons  are  considered  as  born  in  the  country  to  which  the 

f>ublic  vessel  belongs.     They  are  not  born,  in  the  sense  of  public 
aw,  within  the  jurisdiction  of  the  United  States. 

The  language  used  has  also  a  more  extended  purpose.  The  doc- 
trine recognized  in  the  United  States  is  the  right  of  every  one  to 
expatriate  himself  and  choose,  if  he  likes,  another  country.  This 
right  would  seem  to  follow  from  the  greater  right  recognized  and 
proclaimed  to  the  world  in  the  immortal  document  in  which  the 
American  colonies  declared  their  independence  and  separation  from 
the  British  crown,  as  belonging  to  every  human  being — God-given 
and  inalienable — the  right  to  pursue  one's  happiness.  The  English 
doctrine,  that  allegiance  to  the  government  of  one's  birth  is  perpet- 
ual, attending  the  subject  wherever  he  goes,  never  has  taken  root 
in  this  country,*  although  there  are  dicta  in  some  judicial  decis- 
ions that  a  citizen  cannot  renounce  his  allegiance  to  the  United 
States  without  the  permission  of  the  government,  under  regulations 
prescribed  by  law;  and  this  would  seem  to  have  been  the  opinion  of 
Chancellor  Kent  when  he  published  his  commentaries.  But  a  dif- 
ferent doctrine  prevails  now.  The  naturalization  laws  have  always 
proceeded  upon  the  theory  that  any  one  can  change  his  home  and 
allegiance  without  the  consent  of  his  government.  And  we  adopt  as 
our  citizens  those  belonging  to  our  race,  who  come  from  other  lands 
and  show  attachment  to  our  institutions,  and  desire  to  be  incor- 
porated with  us.  So  profoundly  convinced  are  our  people  of  the 
right  of  these  dwellers  in  other  countries  to  change  their  residence 
and  allegiance,  that  when  once  they  are  naturalized  they  are  deemed 
entitled,  with  the  native-born,  to  all  the  protection  which  the 
strong  arm  of  the  national  government  can  extend  to  them,  where- 
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ever  they  may  be,  at  home  or  abroad.  And  the  same  right, 
accorded  to  the  people  of  other  ooantries  to  become  citizens  here, 
is  accorded  to  them  and  to  the  native-born,  to  change,  if  they 
choose,  their  allegiance  from  our  government  to  that  of  other  states. 

In  an  opinion  given  by  Judge  Black,  when  attorney-general  of 
the  United  States,  in  the  case  of  a  native  Bavarian,  naturalized  in 
this  country,  who  desired  to  resume  his  status  as  a  Bavarian,  this 
doctrine  is  recognized.  '^  There  is,"  he  says,  ' '  no  statute  or  other 
law  of  the  United  States  which  prevents  either  a  native  or  natural- 
ized citizen  from  severing  his  political  connection  with  this  govern- 
ment, if  he  sees  proper  to  do  so  in  time  of  peace,  and  for  a  pur- 
pose not  directly  injurious  to  the  interests  of  the  country.  There 
18  no  mode  of  renunciation  prescribed.  In  my  opinion  if  he  emi- 
^tes,  carries  his  family  and  effects  with  him,  manifests  a  plain 
mtention  not  to  return,  takes  up  his  permanent  residence  abroad, 
and  assumes  the  obligation  of  a  subject  to  a  foreign  government, 
this  would  imply  a  dissolution  of  his  previous  relations  with  the 
United  States,  and  I  do  not  think  we  could,  or  would  afterwards 
claim  from  him  any  of  the  duties  of  a  citizen." 

The  doctrine  thus  stated  has  long  been  recognized  in  the  United 
States  as  a  settled  rule  of  public  law;  and  in  the  treaty  of  1868 
intix  Ohina  and  this  country,  the  right  of  man  to  change  his  home 
and  allegiance  is  recognized  as  ^'inherent  and  inalienable:"  Art. 
Y.  So  u  persons  bom  or  naturalized  in  the  United  States  have 
removed  from  the  country  and  renounced  in  any  of  the  ordinary 
modeB  of  renunciation,  their  citizenship,  they  cease  to  be  persons 
sabject  to  the  jurisdiction  of  the  United  States. 

With  this  explanation  of  the  meaning  of  the  words  in  the  four- 
teenth amendment,  "subject  to  the  jurisdiction  thereof,"  it  is  evi- 
dent that  they  do  not  exclude  the  petitioner  from  citizenship.  He 
is  not  within  any  of  the  classes  of  persons  excluded  by  them  from 
being  citizens. 

The  clause  declaring  who  are  citizens  of  the  United  States  was 
inserted  in  tiie  amendment  to  do  away  with  the  judgment  in  the 
Dred  Scott  case,  which  had  decided  that  persons  of  the  African- 
race  brought  to  this  country  and  sold  as  slaves,  and  their  descend- 
ants, were  not  citizens  of  the  United  States,  and  were  incapable  of 
becoming  such.  The  clause  in  question  changed  the  entire  status 
of  those  people.  It  lifted  them  from  their  condition  of  mere  freed- 
men  to  that  of  citizens,  equally  entitled  with  all  other  native-born 
to  the  rights  which  attended  citizenship.  When  this  amendment 
was  adopted,  the  naturalization  laws  of  the  United  States  excluded 
all  colored  persons  from  becoming  citizens,  and  the  freedmen  and 
their  descendants,  not  being  aliens,  were  without  the  purview  of 
those  laws.  So  the  impossibility  of  the  persons  themselves  becom- 
ing citizens  under  the  naturalization  laws  in  no  respect  impairs  the 
effect  of  their  birth,  or  the  birth  of  their  children  upon  the  status 
of  either  as  citizens. 
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Independently  of  the  constitutional  provision  it  has  always  been 
the  doctrine  of  this  country,  except  as  applied  to  Africans  brought 
here  and  sold  as  slaves  and  their  descendants,  that  birth  within  the 
dominions  and  jurisdiction  of  the  United  States  of  itself  creates 
citizenship.  This  subject  was  elaborately  considered  by  Assistant 
Yice-Chancellor  Sanford  in  Lynch  against  Clarke,  found  in  the  first 
volume  of  his  reports.  In  that  case,  one  Julia  Lynch  was  born  in 
the  city  of  New  York  in  1819,  of  alien  parents,  during  their  tempo- 
rary sojourn  in  that  city,  and  returned  with  them  the  same  year  to 
their  native  country  and  always  resided  there  afterwards.  It  was 
held  that  she  was  a  citizen  of  the  United  States. 

After  an  exhaustive  examination  of  the  law  the  chancellor  said 
that  he  entertained  no  doubt  that  every  person  born  within  the  do- 
minions and  allegiance  of  the  United  States,  whatever  were  the  sit- 
uations of  his  parents,  was  a  natural-born  citizen;  and  that  this  was 
the  general  understanding  of  the  legal  profession,  and  the  universal 
impression  of  the  public  mind.  In  illustration  of  this  general  un- 
derstanding, he  mentioned  the  fact  that  when  at  an  election  an  in- 
quiry is  made  whether  the  person  offering  to  vote  is  a  citizen  or  an 
alien,  if  he  answers  that  he  is  a  native  of  this  country  the  answer 
is  received  as  conclusive  that  he  is  a  citizen ;  that  no  one  inquires 
further;  no  one  asks  whether  his  parents  were  citizens  or  were  for- 
eigners; it  is  enough  that  he  was  oorn  here,  whatever  was  the  status 
of  his  parents.  He  shows  also  that  legislative  expositions  on  the 
subject  speak  but  one  language,  and  he  cites  to  that  effect  not  only 
the  laws  of  the  United  States,  but  the  statutes  of  a  great  number  of 
states,  and  establishes  conclusively  that  there  is  on  this  subject  a 
concurrence  of  judicial  opinion  and  legislative  declaration,  which 
accords  with  the  general  understanding  of  the  profession  and  of  the 
public. 

Whether  it  is  possible  for  aliens  who  could  be  naturalized  citizens 
of  the  United  States  to  renounce  for  their  children  whilst  under 
the  age  of  majority  the  right  of  citizenship  when,  by  the  naturaliza- 
tion laws,  they  could  acquire  it  for  them,  it  is  unnecessary  to  con- 
sider, as  no  such  question  is  presented  here.  Nor  is  the  further 
question  before  us  whether  if  the  parents  cannot  themselves  become 
citizens,  they  can,  by  their  acts,  release  any  rights  conferred  upon 
their  children  by  the  constitution. 

As  to  the  position  of  the  district  attorney,  that  the  restriction  act 
excludes  the  re-entry  of  the  petitioner  into  the  United  States,  even 
if  he  be  a  citizen,  only  a  word  is  necessary.  No  citizen  can  be  ban- 
ished from  his  country  except  in  punishment  for  crime.  Banish- 
ment for  any  other  cause  is  unknown  to  our  laws,  and  beyond  the 
power  of  congress.  The  petitioner  must  be  allowed  to  land,  and  it 
is  so  ordered. 
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The  Case  of  the  Chinese  Wife, 
[in  re  ah  moy,  on  habeas  corpus.] 

September^,  1884, 

Chinese  Restbiction  Act— Admission  to  Bail  o?  Remanded  Prisoner. ~A  Chinese 
ueraon,  prohibited  by  the  refitriction  at^t  from  comioff  into  the  United  States,  and  who  has 
been  remanded  to  the  custody  of  the  marshal  to  be  deported  therefrom,  cannot  be  permitted 
to  land  upon  ^ving  bail  for  his  appearance  at  the  time  of  the  sailing  of  the  vessel  upon  which 
he  is  ordered  to  be  deported. 

Application  for  admission  to  bail.     The  opinion  states  the  facts. 

Before  Field,  Circuit  Justice;  Sawyer,  Circuit  Judge;  and  Hot-F- 
KAN  and  Sarin,  District  Judges. 

T.  J).  Riordan  and  L.  L  Mowry,  for  the  petitioner. 

S.  O.  Hilbom,  United  States  Attorney,  and  Carroll  Cook,  Assistant 
United  States  Attorney,  for  the  United  States. 

Field,  Circuit  Justice.  In  this  case  Ah  Moy  was  rpmanded  to 
the  custody  of  the  marshal,  to  be  jieported  from  the  United  States, 
upon  the  vessel  by  which  she  was  brought  to  the  port  of  San  Fran- 
cisco, or  some  other  vessel  of  the  steamship  company.  It  appears 
from  the  statement  of  her  counsel,  that  the  vessel  in  which  she  was 
brought  has  departed,  and  that  no  other  vessel  of  the  company  will 
leave  this  port  under  two  weeks.  He,  therefore,  asks  that,  in  the 
meantime,  she  may  be  admitted  to  bail,  upon  a  recognizance  that 
she  wiU  appear  when  the  vessel  is  ready  to  depart. 

The  application  cannot  be  granted.  According  to  our  decision 
the  petitioner  was,  under  the  law,  prohibited  from  landing.  We 
have  no  authority  to  allow  this  law  to  be  evaded  upon  any  condi- 
tions. We  cannot  say  she  shall  be  allowed  to  land  for  fifteen  days, 
upon  giving  bail  for  her  appearance  at  the  end  of  that  time,  without 
B,  violation  of  its  provisions. 

Application  denied. 

Sawyer,  Cibciuit  Judge,  Dissenting. — 

Ah  Moy,  the  wife  of  a  Chinese  laborer,  came  from  China  on  the 
steamship  City  of  Tokio,  with  her  husband,  who  was  entitled  to  re- 
enter the  United  States,  and  was  permitted  to  land.  The  wife,  who 
had  never  been  in  the  country  before,  was  not  permitted  to  land, 
and  was,  consequently,  detained  on  the  ship  by  tne  master.  A  writ 
of  habeas  corpus  having  been  obtained,  she  was  produced  in  court 
upon  return  of  the  writ,  and  by  the  court  admitted  to  bail  pending 
the  proceeding  to  determine  whether,  or  not,  she  was  entitled  to 
land.  Upon  the  final  hearing,  the  question  arising  under  the 
restriction  act,  was  determined  against  her,  and  she  was  remanded, 
to  be  retransported  to  China,  and  ordered  into  the  custody  of  the 
marshal  for  the  purpose  of  returning  her  to  the  custody,  whence 
she  had  been,  temporarily,  taken,  under  the  writ  for  the  purposes  of 
the  enquiry  as  to  her  rights.  Upon  attempting  to  execute  the  order 
to  remand  petitioner,  it  was  found,  that  the  ship  on  which  she  came 
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had  departed  on  her  regular  voyage,  and  would  not  return  for 
seYeral  weeks;  and  that  no  other  steamer,  belonging  to  the  sameoom- 
panj,  would  depart  for  fifteen  days.  The  asents  of  the  ship  re- 
fused to  receive  her  till  a  ship  should  be  ready  to  leave  for  China. 

There  was  no  other  ship  of  any  line  that  would  depart  for  several 
days.  The  marshal,  upon  this  state  of  facts,  confined  the  petitioner 
in  the  county  jail  for  safe  keeping,  until  he  could  execute  the  order, 
and,  thereupon,  she  makes  this  application  to  be  admitted  to  bail, 
pending  the  delay  thus  necessarily,  and  unavoidably,  occurring.  A 
final  order  remanding  the  petitioner  having  been  made,  and  she, 
being  in  custody  for  the  purpose  of  executing  the  order,  and  there 
being  no  appeal,  the  circuit  justice  is  of  the  opinion  that  the  court 
has  no  further  jurisdiction,  or  power,  to  admit  her  to  bail;  and,  that, 
she  must  continue  in  the  custody  of  the  marshal  till  the  order  re- 
manding her  can  be  fully  executed.  From  this  ruling,  I  am  com- 
pelled to  dissent. 

When  the  body  of  a  petitioner  is  produced  iu  court,  on  the 
return  to  a*  writ  of  habeas  corpus^  the  petitioner  is  in  the  control  of 
the  court.  Pending  the  proceeding  to  determine  her  rights,  the 
court  can,  temporarily  and  provisionallv,  (Commit  the  petitioner  to 
the  party  detaining  her,  if  deemed  safe  and  proper  to  do  so;  or 
may  commit  her  to  the  custody  of  the  marshal,  or  may  admit 
her  to  bail.  In  either  case  she  is  in  the  custody  of  the  law. 
When  an  order  to  remand  has  been  made,  and  the  petitioner 
placed  in  the  custody  of  the  marshal  for  the  purpose  of  executing 
the  order  to  remand,  she  is  still  in  the  custody  of  the  law,  and  under 
the  control  of  the  court,  till  the  order  to  remand  has  been  finally 
executed.  The  marshal  is  but  the  executive  arm  of  the  court,  and, 
while  the  petitioner  is  still  in  ids  custody,  by  reason  of  the  order 
to  remand  not  having  been  fuUv  carried  out,  both  she  and  the  mar- 
shal are  under  the  control  of  the  court,  and  the  court,  in  my  judg- 
ment, has  jurisdiction  and  authority  to  admit  to  bail  during  any 
further  necessary  detention,  or  any  unavoidable  delay  which  pre- 
vents an  immediate  execution  of  the  order  to  remand.  In  my 
judgment,  the  admission  to  bail  under  such  circumstances,  and  for 
such  purposes  would  not,  in  contemplation  of  law,  be  a  landing  of 
the  petitioner  contrary  to  the  provisions  of  the  Chinese  restriction 
act.  As  was  said  in  the  case  of  Ah  Kee,  recently  decided,  while 
provisionally  taken  into  the  custody  of  the  court,  and  temporarily 
removed  from  the  ship,  in  order  that  she  may  not  be  carried  away 
pending  the  proceedings  to  determine  the  legality  of  her  detention, 
m  contemplation  of  law,  she  has  not  been  landed.  This  being  so, 
she  cannot  be  deemed  to  have  been  landed  till  the  court  has  divested 
itself  of  its  custody  and  control  of  her  person,  by  either  discharg- 
ing her  altogether,  or  fully  executing  the  order  to  remand  her.  She 
is  still  in  the  custody  and  control  of  the  law  while  lawfully  on  bail. 

I  therefore  dissent  from  the  order  denying  bail. 

Conceding  the  power  of  the   court  to    admit  the  applicant   to 
bail,  under  the  circumstances  stated,  I  think  it  would  be  a  great 
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hardship,  not  to  say  a  gross  violation  of  her  personal  rights,  to 
refose  it  upon  security  satisfactory  to  the  court.  I  think  she  should 
be  admitted  to  bail.  But  the  statute  expressly  provides  in  case  of 
an  opposition  of  opinion  between  the  judges,  that  a  judgment  or 
order  shall  be  made  in  accordance  with  the  views  of  the  presid- 
ing judge.  The  opinion  of  the  presiding  justice  must,  therefore, 
prevail  till  the  question  shall  be  finally  decided  by  the  supreme 
court  on  the  certificate  of  opposition  of  opinion  certified  to  it  by 
the  disagreeing  judges  for  that  purpose. 
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No.  20,006.  - 

People  v.  Schbhiok. 

DeparimtrU  One.     FQtd  September  30, 1881, 

Impbachment  of  WiTWBas— Conviction,  How  Proved.— Under  section  2,051  of  the  code 
of  civil  procedure,  a  witness  may  be  impeached  by  asking  him  if  he  has  been  convicted  of  a 
felony.  The  conviction  of  a  misdemeanor,  however,  must  be  proved  by  the  record  of  convic- 
tian. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  and  from  an  order  denying  the  defendant 
a  new  trial.    The  opinion  states  the  facts. 

John  D.  Whaley,  for  the  appellant. 
AUorney  Oeneraly  for  the  respondent. 

MoKee,  J.  When  the  defendant  was  under  cross-examination,  as 
a  witness  in  his  own  behalf,  the  district  attorney  asked  him  this 
qnestion:  *'  On  the  third  of  May,  1882,  was  a  judgment  pronounced 
against  you  in  the  police  judges'  court  of  the  city  and  county  of 
San  Francisco  for  the  crime  of  petit  larceny,  under  the  name  of  L. 
Smith?"  Defendant's  counsel  objected  to  the  question  upon  several 
grounds,  and  among  others  on  the  ground  that  it  calls  for  secondary 
evidenoe.  The  objections  were  overruled,  and  the  defendant  ex- 
cepted. 

by  section  2,051,  C.  C.  P.,  it  is  allowable  to  impeach  a  witness  by 
asking  him  if  he  has  been  convicted  of  a  felony,  or  the  fact  mav  be 
proved  by  producing  the  record  of  conviction.  Proof  of  such  a  fact, 
by  oral  testimony  of  the  witness,  is,  however,  an  exception  to  the 
general  rule,  as  it  existed  before  the  code.  Under  that  rule  the 
only  admissible  evidence  of  the  former  conviction  of  a  witness  of 
felony  was  the  record  of  conviction.  And  the  rule  is  yet  applicable 
to  the  proof  of  conviction  of  an  offence  other  than  felonj^,  for  the 
code,  which  has  made  an  exception  to  the  rule  in  convictions  of 
felony,  declares  that  a  witness  cannot  be  impeached  by  evidence  of 
particular  wrongful  acts;  these  do  not  fall  within  the  exception, 
therefore  the  fact  of  a  former  conviction  of  misdemeanor  cannot  be 
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proYed  by  the  examination  of  the  witness.    The  record  of  conviction 
of  misdemeanor  is  the  best  evidence  of  the  fact,  and  it  is  indispens- 
able:   Section  1,863,  0.  0.  P.,  People  vs.  Beinhart  and  People  vs. 
McDonald,  39  Gal.,  449,  697. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Boss,  J.,  and  MoKinstby,  J.,  concurred. 


No.  9,659. 

People  ex  bel.  Hoy  v.  Alvobd  et  al. 

In  Bank,    Filed  September  SO,  1884, 

The  Polioe  Comm issionkbs  X>f  thb  Citt  and  Oodntt  of  Sait  Fbanoisoo*  are  not  elective 
officers. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants. 

Attorney  Oeneral  and  John  J.  Coffey,  for  the  appellant. 
Alfred  Glarke,  for  the  respondents. 

The  Coubt.  In  Staude  v.  Election  Oommissioners  ^10  P.  G.  L. 
J.,  29)  it  was  held  that  the  polioe  oommissioners  of  tne  citv  and 
county  of  San  Francisco  were  not  elective  officers.  ITpon  the  au- 
thority of  that  case  the  judgment  in  this  must  be  affirmed.  It  is  so 
ordered. 


Na  8,090. 

Bland  v.  Southebn  Pagifio  Bailboad  Company. 

DepmimaU  One,    FOed  SepUmber  90,  I884, 

Expulsion  of  Pabsbnoer  from  Car— Conflict  of  Evidence— Verdict.— Ab  to  the  fact 
whether  the  plaintiff  was  rightfully  expelled  from  the  train  of  the  defendant  without  unne- 
oeflsary  force,  and  at  a  proper  place,  held  that  the  evidence  was  conflicting,  and  that  a  veidict 
founded  thereon  should  not  be  disturbed. 

Effect  of  Injury— Evidence  of  by  Non-Medical  Expert.— A  person,  not  a  medical 
expert,  who  has  been  injured  through  the  negligence  of  a  railroad,  may  testify  as  to  the  con- 
sequences of  the  injuries  received,  as  for  example  that  he  had  lost  a  leg,  with  reference  to  the 
construction  of  an  artificial  leg  used  by  him,  and  as  to  the  effect  upon  the  stump  of  a  blow  or 
jar.  He  may  also  state  the  consequences  immediately  following  the  injury  upon  other  oi^ana 
of  his  body. 

Expulsion  of  Passenger- Duty  of  Expelled  Passenger— Care  and  Cautio.v  Re- 
quired OF.— A  passenger  expelled  from  a  railroad  car  is  not  required  to  use  the  utmost  care 
and  caution  to  avoid  injury.  It  is  sufficient  if  he  uses  such  prudent  care  as  is  reasonable 
under  the  circumstances.  Whether  it  was  prudent  for  a  passenger,  after  his  expulsion  from 
a  car,  during  which  he  received  an  injury,  to  walk  to  a  place  other  than  the  nearest  dwelling 
houM,  is  a  question  for  the  jury.  Under  section  487  of  the  civil  code  the  passenger  expelled 
is  under  no  duty  to  go  to  the  nearest  dwellincc  house. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Olara 
counly,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 
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McKiasidt  (t  Bankin,  and  Moore,  Laine  dh  Joh/Mon^  for  the  appel- 
lant. 

D.  M.  DdmaSt  for  the  respondent. 

Thb  Ooukf.  1.  The  first  point  made  by  appellant  is  that  the  ver- 
dict is  oontrary  to  the  eTiaence,  for  the  reason  that  plaintiff  was 
rightfully  expelled  from  the  train  of  defendant,  withoat  unnecessary 
force,  and  at  a  proper  place. 

Appellant  contends  that  evidence  proved  that  the  conductor  of  the 
train  offered  to  return,  and  did  return,  to  plaintiff  the  two  dollars 
paid  as  and  for  his  fare,  before  he  ejected  plaintiff  from  the  car. 

The  plaintiff  testified:  ^'  When  we  got  to  the  platform  he  put  his 
hand  in  his  pocket  and  handed  me  the  two  dollars,  holding  me  all 
the  time  with  the  other  hand.  As  he  gave  me  the  money  he  shoved 
me  off.  The  conductor  did  not  return,  or  offer  to  return,  the  two 
dollars  I  had  paid  him,  or  any  portion  of  it,  until  he  had  thus 
shoved  me  off."  The  fare  claimed  by  the  conductor  was  two  dollars 
and  twenty  cents.  There  was  at  least  a  substantial  conflict  in  the 
evidence  as  to  the  point  whether  the  two  dollars,  handed  by  plaintiff 
to  the  conductor,  were  or  were  not  returned  before  the  latter  com- 
menced to  remove  the  plaintiff,  or  stopped  the  train.  The  evidence 
is  very  different  from  such  as  it  appeared  in  the  record  when  the 
case  was  here  before:  Bland  vs.  8.  P.  B.  B.  Co.,  65  Oal.,  670. 
yfe  cannot  say  the  verdict,  so  far  as  it  is  based  on  the  question  of 
&ot  above  considered,  should  have  been  set  aside. 

2.  Appellant  contends  the   Gourt  below  erred    in    permitting 

Elaintiff  to  testify,  as  an  expert,  to  the  consequences  of  the  injuries 
y  him  sustained. 

We  can  see  no  impropriety  in  permitting  the  plaintiff  to  testify 
that  he  had  lost  a  leg,  with  reference  to  the  construction  of  a^  arti- 
fiusial  leg  used  by  him,  and  as  to  the  effect  upon  the  stump  of  a  blow 
or  jar.  The  question  was  put  to  the  witness:  "Describe  to  the 
jury  what  effect  this  injury,  this  shock  produced  upon  your  general 
system,  especially  upon  your  nervous  system,  your  head  and  spinal 
column  ?  "  This  question  was  answered  at  length,  but  no  objection 
was  made  to  the  question,  nor  did  defendant  move  to  strike  out  the 
answer.  Subsequently,  the  witness  was  asked  what  effect  "the 
accident "  had  upon  particular  organs.  To  this  question  the  defend- 
ant objected  as  *'  irrelevant,  immaterial  and  incompetent." 

Of  coarse,  the  mere  fact  the  plaintiff  discovered,  that  the  organs 
in  question  had  wasted  away  perceptibly  six  or  eight  months  after 
**  the  accident,"  and  that  from  thence  the  atrophy  continued,  would 
not  necessarily  prove  that  the  decline  was  a  consequence  of  plaintiff 's 
expulsion  from  the  car.  In  passing  upon  the  admission  of  such 
evidence,  the  court  must  be  careful  not  to  be  misled  by  the  fallacy 
pod  hoc  ergo  propter  hoc.  But  unless  we  can  say  that  no  mimediately 
perceptible  evil  effects  could  have  been  produced  upon  the  organs 
referred  to  in  the  question,  we  cannot  say  the  objections  to  the 
question  shoidd  have  been  sustained.    There  are  consequences  imme- 
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diately  following  upon  every  bodily  injury,  palpable  to  the  senses, 
and  to  which  the  non-expert  is  competent  to  testify.    . 

3.  No  objection  was  made  to  the  hypothetical  question  pro- 
pounded to  the  medical  experts  by  counsel  for  plaintiff. 

4.  Appellant  contends  that  an  instruction  of  the  court,  permitting 
the  jury  to  consider  the  ''  voluntary  walk  "  of  plaintiff  as-  an  element 
of  damage,  was  erroneous. 

The  question  whether  the  walk  to  the  station  at  Santa  Clara  was 
a  prudent  act  for  plaintiff,  under  the  circumstances,  was  left  to  the 
jury.  We  think  the  statute  (C.  C,  487,)  does  not  impose  the  abso- 
lute duty  upon  a  passenger  evicted  from  a  car  to  go  to  the  nearest 
,dwelling-house,  there  to  remain  until  he  can  be  returned  by  carriage 
to  his  nome,  or  to  the  station  at  which  he  entered  the  car. 
Whether  the  train  was  stopped  ''near "a  dwelling-house,  within 
the  meaning  of  the  code,  was  itself  a  matter  of  fact  to  be  determined 
by  the  jury.  The  direction  of  section  four  hundred  and  eighty-seven 
of  the  code  to  conductors  or  managers  of  railroad  trains  imposes  on 
them  a  positive  duty,  not  upon  the  passenger  removed.  The  very 
highest  degree  of  care  and  caution  is  not  required  of  the  expelled 
traveler,  it  is  sufficient  if  he  uses  such  prudent  care  as  is  reason- 
able under  the  circumstances,  and  that  matter  was  submitted  to  the 

The  court  stated  to  the  jury  that  plaintiff  claimed  that  concussion 
of  the  apiw  had  been  produced  by  his  expulsion  from  the  car,  and 
the  distance  he  ''  was  required  to  walk."  And  the  court  said:  ''  It 
is  for  you  to  determine  from  his  evidence  whether  concussion  of  the 
spine  nas  been  suffered  by  plaintiff,  and  if  so,  whether  it  was  in 
consequence  of  his  removal  from  the  car,  and  the  walk  which  fol- 
lowed upon  it,  or  some  other  precedent  or  subsequent  cause,*'  etc. 

It  is  not  urged  by  appellant  that  the  jury  were  led  to  believe  that, 
in  the  opinion  of  the  court,  it  was  a  prudent  and  necessary  thing 
for  plaintiff  to  walk  back  to  the  station.  It  is  not  claimed  that  iiie 
court  charged  as  to  a  matter  of  fact  (in  violation  of  the  constitu- 
tional provision),  but  that  the  court  should  have  held,  as  matter  of 
law,  that  the  walk  was  not  necessary,  and  ought  to  have  refused  to 
charge  that  any  injury,  produced  by  the  walk,  ooxdd  be  considered  in 
finding  damages.  We  think,  however,  if  a  certain  necessity  to  take 
the  walk  was  imposed  on  plaintiff  by  his  expulsion  from  the  car — by 
which  is  not  meant  that  the  walk  was  indispensible,  or  the  most 
prudent  thing  which  plaintiff  could  have  done,  but  that  it  was  that 
which  ordinary  prudence  and  caution  dictated  as  the  better  course 
to  pursue,  in  order  to  avoid  more  inconvenience  or  discomfort — ^the 
walk  became  a  direct  consequence  of  the  expulsion  within  the  rule 
which  allows  damages  for  the  direct  consequences  of  any  trespass. 

Judgment  and  order  affirmed. 
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No.  9,203. 

Andrews  v.  Bunton  et  al. 

Dejmfment  Two,    FUtd  September  SO,  1884. 

Married  Woman,  When  mat  Sue  Alone— Bbssbtion.— A  married  woman  may  sue  alone 
to  recover  for  (lerBoxial  uijuiies  sustained  by  her  through  the  negligence  of  the  defendants, 
when  she  is  living  separate  and  apart  from  her  husband,  by  reason  of  his  desertion  of  her. 

Desertion— Offer  TO  Return  and  Refusal— Husband  amd  Wife.— A  wife's  desertion  of 
her  husband  is  cured  if  she,  before  the  expiration  of  the  statutory  period  required  to  make  the 
desertion  a  cause  of  divorce,  and  when  in  the  vicinity  of  her  husoaod's  home,  offered  to  go 
back  and  resume  the  jierformance  of  her  marital  duties,  and  he  refuses  to  receive  her.  Under 
such  drcumstances  an  actual  physical  return  is  not  necessary.  From  the  date  of  his  refusal 
the  husband  is  deemed  to  have  deserted  the  wife. 

Contributory  Negligence— Instructions— Expression  of  OpiIjion  by  Judge.— In  an 
action  to  recover  damages  for  personal  injuries,  caused  by  the  alleged  negdigence  of  the  de- 
fendants, when  the  defense  rehed  on  is  contributory  n^ligence  on  the  put  of  the  plaintiff, 
and  the  evidence  is  such  that  the  question  of  contributory  negligence  is  properly  submitted  to 
the  jury,  it  is  error  for  the  court  to  remark  to  the  jury  that  he  does  not  see  how  the  facts 
alleged  to  constitute  contributory  negUgenoe  were  unreasonable,  '*  or  something  which  an 
ordmary  man  would  not  do." 

CJoNTRACT— Liability  for  Illegal  Act— Inferences  of  Intention.— A  party  is  not 
bound  for  the  consequences  of  an  illml  ast,  from  a  mere  suggestion  in  a  conversation  in  re- 
gard to  a  matter  of  contract,  unless  there  can  be  justly  inferred  from  it  an  intention  on  his 
part  to  bind  himself  contractually.  • 

iRSTRUcriONS— Refusal  to  Give  on  account  of  Length.— The  court  can  not  refuse  to 
j^ve  instructions  requested,  ou  account  of  their  length,  when  the  same  are  handed  in  at  the 
time  prescribed  by  tne  court's  rules. 

Appeal  from  a  judgment  of  the  superior  coart  for  Sacramento 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendants  a  new  trial.    The  opinion  states  the  facts. 

McKune  dt  George ^  A.  Campbell,  Sr.,  F.  J.  Van  Loben  8 els,  L.  8. 
Taylor,  and  Hart  db  White,  for  the  appellants. 

Ghrove  L.  Johnson  and  Jones  dt  Martin,  for  the  respondent. 

Thobktom,  J.  This  action  was  institated  to  recover  damages  for 
personal  injuries  alleged  to  have  been  occasioned  by  the  negligence 
of  defendants  and  comes  before  this  court  on  appeal  of  the  parties 
last  named  from  the  judgment  and  order  denying  a  new  trial. 

Many  points  are  argued  in  briefs  of  counsel,  which  we  are  called 
cm  to  consider  and  determine. 

As  to  the  objections  to  the  complaint,  we  are  of  opinion  that  they 
are  not  well  taken. 

It  is  urged  that  the  plaintiff  was  a  married  woman  who  had  de- 
serted her  husband  and  therefore  was  not  competent  to  sue  alone. 
The  court  in  its  direction  to  the  jury  ruled  against  this  contention, 
and  error  is  assigned  on  this  ruling. 

The  statute,  0.  0.  P.,  870,  requires  that  when  a  married  woman 
is  a  party,  her  husband  must  be  joined  with  her,  except  under  cer- 
tain conditions  therein  specified.  The  exception  under  which  the 
plaintiff  claims  she  is  authorized  to  sue  alone,  is  that  when  this  ac- 
tion was  commenced  living  separate  and  apart  from  her  husband  by 
reason  of  his  desertion  of  her.  The  evidence  on  this  point  is  as 
follows :  Th^laintiff  and  her  husband  resided  at  Walla  Walla,  in  the 
territory  of  Washington.  The  husband  failed  to  support  her  and  his 
child  by  a  former  marriage  (the  support  of  the  child  and  herself  thus 
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falling  on  her),  and  on  this  account  she  left  him  in  May,  1880;  that  she 
offered  to  go  oack  to  him  and  perform  her  duties  as  a  wife  in  Janu- 
ary, 1881,  again  in  May,  1881,  a  third  time  in  July,  1881,  and  still 
a  fourth  time  in  October  1882,  and  that  be  refused  to  take  her  back. 
When  she  made  the  offer  in  January,  1881,  she  was  in  Umatilla,  in 
TVestern  Oregon,  about  twenty  miles  from  Walla  Walla.  That  she 
did  not  return  at  that  time,  because  she  was  sick  and  unable  to  go. 
Of  this  sickness  her  husband  knew  and  manifested  no  interest  in 
her,  never  inquired  about  her,  but  simply  refused  to  have  anything 
to  do  with  her  or  take  her  buck.  That  if  she  had  not  been  sick  and 
and  unable  to  go  she  would  have  gone  back.  These  offers  were 
made  in  goo^  faith,  as  the  plaintiff  testified,  and  there  is  no  contra- 
dictory testimony.  It  further  appears  that  in  August,  1882,  she  re- 
ceived a  letter  from  her  husband  asking  her  to  come  back;  that  in 
reply  she  wrote  an  amiable  answer;  that  in  October,  1882,  he  wrote 
her  another  letter  stating  that  he  had  a  house  in  Lewiston,  Idaho, 
describing  the  house  and  saying  he  wanted  her  to  be  with  him,  but 
before  she  received  this  letter  she  had  another  from  him  in  answer 
to  one  from  her  written  from  the  county  hospital,  refusing  to  live 
with  her,  and  telling  her  that  the  county  hospital  was  the  proper 
place  for  her.     This  last  was  written  after  he  had  heard  of  her  crip- 

?led  condition,  caused  by  the  injury  on  which  this  action  is  based, 
hese  offers  by  the  plaintiff  to  return  were  all  made  by  letter,  and 
except  the  first  in  January,  1881,  written  from  Umatilla,  were  writ- 
ten from  this  state,  to  which  she  had  subsequently  come. 

The  statute  (0.  C.,  Art.  71,  Chap.  II,  First  Division,)  on  this  sub- 
ject defines  wilful  desertion  as  *'  the  voluntary  separation  of  one  of  the 
married  parties  from  the  other,  with  intent  to  desert:  0.  C,  Sec  95. 
It  would  seem  from  the  evidence  above  given  that  if  there  was  any 
desertion  in  the  first  place,  it  was  on  the  part  of  the  plaintiff. 

It  is  further  provided,  in  a  subsequent  section  (10^)  of  the  article 
above  cited,  that  if  one  party  deserts  the  other,  and  before  the 
expiration  of  the  statutory  period  re<}uired  to  make  the  desertion  a 
cause  of  divorce,  returns  and  offers  in  good  faith  to  fulfill  the  mar- 
riage contract,  and  solicits  condonation,  the  desertion  is  cured.  If 
the  other  party  refuses  such  offer  and  condonation,  the  refusal  shall 
be  deemed  and  treated  as  desertion  by  such  party  from  the  time  of 
refusal. 

Did  not  the  plaintiff  comply  with  the  requirements  of  this  enact- 
ment by  her  offers  ?  It  is  said  she  did  not,  for  the  reason  that  the 
law  requires  a  return,  an  actual  physical  return,  and  this  she  did  not 
do.  It  will  be  observed  that  the  first  offer  was  made  from  Umatilla, 
when  she  was  only  twenty  miles  from  the  place  of  his  residence,  and 
that  he  refused  to  receive  her  or  to  have  anything  to  do  with  her. 
Does  the  law  require  any  actual  physical  return  when  the  wife  is  in 
the  vicinity  of  her  husband's  home  and  offers  to  go  back  and  resume 
the  performance  of  her  marital  duties,  and  he,  in  effect,  tells  her  you 
need  not  come,  I  wish  to  have  nothing  to  do  with  you  ?  Must  she 
perform  a  journey  entirely  useless  for  any  purpose  when  she  is  told 
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yoa  need  not  oome,  for  joar  coming  will  accomplish  nothing  ?  The 
other  offers  to  return  appear  to  have  been  after  the  statatorj  period 
had  passed,  but  they  tend  to  sastain  the  conclusion  here  reached, 
that  the  husband  was  unwilling  to  receive  his  wife  in  January,  1881, 
when  an  offer  was  made  within  the  statutory  period,  and  that  his 
intent  was  then  not  to  receive  her  at  all.  Entertaining  these  views 
of  the  law,  we  are  of  opinion  that  the  court  below  did  not  err  in 
holding  that  the  plaintiff  was  competent  to  maintain  this  action. 

The  court  erred  in  not  sustaining  the  motion  for  a  non-suit  as  to 
Loben  Sels. 

The  evidence  on  the  point  of  contributory  negligence  on  the  part 
of  plaintiff  was  such  as  must  have  carried  it  to  the  jury  under  the 
rule  laid  down  in  Fernandez  vs.  Sacramento  Oity  B.  B.  Go. ,  52  Gal., 
45,  which  may  be  regarded  as  settling  the  law  on  this  point  in  this 
state.  , 

The  court  in  its  ruling  did  submit  this  question  to  the  jury,  but 
with  an  observation  which,  in  our  judgment,  invaded  their  province. 
The  court  on  this  point  gave  these  directions:  *'  There  is  a  ques- 
tion here  as  to  contributory  negligence.  The  general  rule  about 
that  is  that,  althouffh  a  defendant  may  have  been  the  prime  cause  of 
the  injury,  yet,  if  the  plaintiff  is  also  guilty  of  wliat  is  called  con- 
tributory negligence,  he  cannot  recover.  Negligence  is  generally 
understood  to  be  the  omission  to  do  something  which  an  ordinarily 
reasonable  and  prudent  man  would  do  under  the  circumstances,  or 
the  doing  of  something  which  an  ordinarily  prudent  man  would  not 
do.  It  is  claimed  in  this  case,  that  the  driving  of  a  team  at  night 
along  the  road  is  contributory  negligence.  I  think  that  is  more  - 
a  question  of  fact  than  of  law,  for  you  to  determine.  If  you  be- 
lieve that  the  plaintiff  was  guilty  of  contributory  negligence  in  the 
sense  in  which  I  have  defined  it,  she  could  not  recover.  The  court 
then  made  this  remark:  '*I  do  not  see  that  the  question  whether 
or  not  a  person  driving  at  a  certain  gait  along  a  road  known  to  him 
after  night,  is  an  unreasonable  act,  something  which  an  ordinary 
man  would  not  do." 

This  was,  in  effect,  telling  them  that  there  was  no  contributory 
negligence  by  plaintiff.  If  this  was  so,  the  court  should  not  have 
submitted  the  question  to  the  jury  at  all,  but  should  have  directed 
them  that  there  was  no  question  of  the  kind  for  their  consideration. 
The  court  did  right  in  submitting  the  question  to  the  jury,  but  when 
the  instruction  given  was  qualified  b^  the  remark  just  above  quoted, 
they  were  di]:0cted  as  to  what  the  evidence  proved.  The  authority 
of  the  court  is  limited  to  stating  the  evidence  and  declaring  the  law. 

The  remarks  of  •  the  court  in  relation  to  the  contract  were,  we 
think,  calculated  to  mislead  the  jury.  We  refer  to  that  part  of  the 
charge  in  which  the  jury  is  told  that:  ''If,  however,  at  the  time  the 
contract  was  made,  it  was  the  fair  understanding  and  intention  of 
all  parties  that  the  road  was  to  be  dug  up  for  the  purpose  of  build- 
ing the  levee,  then  I  think  that  whoever  made  the  contract  is  liable, 
because  if  those  be  the  facts,  the  digging  up  of  a  public  road  was 
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an  inherent  part  of  the  scheme  of  building  the  levee."    If  it  was  a 

{)art  of  the  contract  that  the  road  was  to  be  dug  up  to  build  the 
eyee,  Bunyon  would  certainly  be  bound.  It  must  be  understood  in 
the  sense  that  the  contract  was  so  made  to  bind  Bunyon.  If  by  this 
is  meant  that  the  jury  were  to  infer  from  some  conversation  with 
regard  to  where  the  contractor  was  to  cut  the  road  to  build  the  levee 
and  before  the  contract  was  entered  into,  then  the  jury  should  have 
been  directed  not  to  regard  it  unless  it  entered  into  and  formed  a 
part  of  the  contract.  The  same  remark  applies  to  any  conversation 
on  this  subject  occurring  after  the  contract,  which  was  an  oral  one, 
was  entered  into;  that  it  was  intended  by  what  was  said  on  the  sub- 
ject that  the  contract  should  be  added  to  in  that  regard.  As  to  de- 
fendant's liability  in  this  regard,  the  direction  should  have  been 
that  the  jury  must  be  satisfied  that  it  was  a  part  of  the  contract  to 
build  the  levee  with  dirt  taken  from  the  road,  or  they  were  to  dis- 
regard it.  The  law  does  not  justify  the  holding  a  party  bound  for 
the  consequences  of  an  illegal  act  from  a  mere  suggestion  in  a  con- 
versation in  regard  to  a  matter  of  contract,  unless  there  can  be  justly 
inferred  from  it  an  intention  on  his  part  to  bind  himself  contractually. 
The  understanding  and  intention  are  to  be  inferred  from 
what  was  agreed  on  contractually.  As  to  the  court's  re- 
fusing to  give  the  thirty-three  instructions  or  requests  asked  by 
defendant,  on  account  of  their  length,  we  think  it  only  necessary  to 
say  that  the  court  is  not  justified  to  refuse  to  pass  on  such  instruc- 
tions when  handed  in  at  the  time  prescribed  by  the  rule.  The  jury 
can  be  dismissed  for  a  time,  that  the  court  may  have  an  opportunity 
of  considering  the  requests. 

It  is  said  that  the  matters  of  law  embraced  in  the  requests  were 
given  by  the  court.  We  do  not  think,  as  the  cas^  goes  back  for  a 
new  trial,  it  necessary  to  compare  the  requests  referred  to  with  the 
instructions  given  by  the  court,  to  see  whether  such  was  the  case, 
as  we  cannot  think  it  will  occur  again  in  a  new  trial. 

For  the  errors  pointed  out,  the  judgment  and  order  are  reversed 
and  cause  remanded  for  a  new  trial. 

Shabpstein,  J.,  and  Mybioe,  J.,  concurred. 


No.  10,906. 

People  v.  Jobdan. 

Department  One,    FUed  SejOember  SO,  1884. 

Notice  or  Appeal — Form  of.— A  notice  of  appeal  which  plainly  Indicates  the  particular 
order  appealed  from,  is  sufficient  in  form. 

JODGMEMT  ON    DEMURRER   TO    INDICTMENT— EnTRT  OF— NoTIOB  OF    APPEAL.— The  penal 

code  does  Lot  provide  for  any  entry  of  judgment  on  a  demurrer  to  an  indictment  other  than 
the  entry  of  the  order  upon  the  minutes.  The  order  in  the  minutes  is  the  judgment.  A 
judgment  that  such  demurrer  be  "  sustained"  is  a  substantial  compliance  with  section  1,007 
of  ike  penal  code,  and  is  in  effect  a  judgment  that  the  demurrer  be  allowed.  An  appeal 
from  such  judgment  is  not  rendered  ineffectual  because  in  the  notice  of  appeal  the  judgment 
specifically  described  is  called  an  ''order." 
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Affsllate  JuBiBDionoN  or  SupBEMB  CouBT— Pbookduri  on  Appxala.— The  saprein« 
court  cannot  decline  to  take  cognizance  of  a  matter  clearlv  within  its  jurisdiction,  because 
the  mode  of  procedure  applicable  to  it  has  not  been  refj^ulated  by  statute,  written  rule  or 
praoedent.  In  such  case  it  is  its  duty  to  create  a  precedent,  and  it  may  adopt  or  ratify  the 
practice  resorted  to  on  the  first  occasion  when  the  exigencies  of  a  cause  require  a  reasonable 
and  unprecedented  practice  to  be  resorted  to. 

ThsSame— Appxals  in  Mibdbiibanokh— Proceduiis.— The  supreme  court  has  jurisdiction 
to  entertain  appeals  in  cases  of  misdemeanors  prosecuted  by  indictment  or  information,  and, 
as  the  Imslature  has  failed  to  prescribe  the  mode  of  procedure  on  such  appeals,  to  provide 
therefor  oy  rule,  and,  in  the  absence  of  a  previous  rule,  to  sanction  a  m(xle  of  procedure 
adopted  on  a  particular  occasion.  The  praotioe  pursued  in  taking  the  present  appeal  is 
adopted,  and  hereafter  appeals  in  crimiii<J  actions  prosecuted  by  indictment  or  information 
amounting  to  misdemeanors  only,  will  be  sustained,  from  the  judgments  and  orders  men- 
tioned in  chapter  I,  of  title  9,  of  part  2,  of  the  penal  code,  when  the  appeal  is  taken  in  the 
manner  therein  prescribed. 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  the  city 
and  county  of  San  Francisco.     The  opinion  states  the  facts. 

Jttomeif  Oeneralf  for  the  appellant. 
John  M.  Lucas ^  for  the  respondent. 

MoKiKSTBT,  J.    Motion  of  respondent  to  dismiss  appeal 
This  is  an  appeal  by  the  people  from  a  judgment  for  the  defend- 
ant on  a  demurrer  to  the  indictment:    Penal  Code,  1,238. 
Bespondent  moved  to  dismiss  the  appeal  on  the  grounds: 

1.  That  the  notice  of  appeal  is  insufficient,  ambiguous  and  un- 
intelligible, in  that  it  purports  to  have  been  taken  from  an  order  of 
this  and  not  of  the  superior  court,  and  in  that  it  does  not  designate 
the  order  appealed  from  with  sufficient  certainty. 

2.  That  the  appeal  is  from  an  order  sustaining  a  demurrer  and 
not  from  a  judgment  on  demurrer. 

3.  That  no  appeal  will  lie,  the  offense  charged^  if  any,  being  a 
misdemeanor. 

1.  The  notice  of  appeal  is  entitled  **  In  the  superior  court  of  the 
city  and  county  of  San  Francisco,  state  of  Oalif  ornia, "  and  the  notice 
refers  to  the  order  of  ''said  court"  (which  last  words  are  claimed  by 
respondent  to  relate  to  this  court,  because  they  follow  immediately 
after  the  statement  that  the  appeal  is  taken  to  the  supreme  court) 
''sustaining  the  demurrer  to  the  indictment  in  the  above  entitled 
cause."  The  notice  plainly  indicates  the  purpose  to  appeal  from  a 
particularly  described  order  of  the  superior  court. 

2.  The  penal  code  does  not  provide  for  any  entry  of  judgment 
on  demurrer  other  than  the  entry  of  the  order  upon  the  minutes :  Sec- 
tion 1,007.  The  order  in  the  minutes  is  the  judgment.  Although 
it  is  always  better  to  employ  the  language  of  the  code,  a  judgment 
that  a  demurrer  be  "  sustained  "  is  in  effect  a  judgment  that  the  de- 
murrer be  allowed.  The  language  of  the  judgment  appealed  from 
is:  "It  is  ordered,  adjudged  and  decreed  that  the  defendant's  de- 
murrer be  and  the  same  is  sustained."  This  is  in  substantial  com- 
pliance with  section  1,007  of  the  penal  code.  The  mere  fact  that  in 
the  notice  of  appeal  the  judgment  specifically  described  is  called  an 
"order"  does  not  render  the  notice  ineffectual. 

3.  The  legislature  has  prescribed  no  procedure  for  an  appeal  to 
this  court  in  criminal  actions,  except  ''in  criminal  actions  amount- 


86  West  Ooast  Bepobteb.  [Sup.  Ot.  Cal. 

ing  to  felonies :"  Penal  Code,  1^235.  Bat  the  supreme  court  has 
appellate  jurisdiction  '4n  all  criminal  cases  prosecuted  by  indict* 
mentor  information,"  etc.:  Const.,  Art.  Yl,  Sec.  4,  The  same 
section  of  the  constitution  provides:  ''The  court  shall  also  have 
power  to  issue  writs  of  mandamus,  certiorari,  prohibition  and  habeas 
corpus,  and  all  other  writs^  necessary  or  proper  to  the  complete  ex- 
ercise of  its  appellate  jurisdiction."  The  power  to  issue  the  writs 
specified,  or  any  other  writ,  in  a  case  where  it  may  be  necessaxr  or 
proper  to  resort  to  it  to  secure  the  complete  exercise  of  the  appellate 
jurisdiction  of  the  court,  would  exist  had  tlud  constitution  been 
silent  on  the  subject.  It  may  be  conceded  for  our  present  purposes 
that  where  machmeij  has  been  supplied  for  the  employment  of  its 
jurisdiction  by  legislative  enactment,  such  machinery  must  be 
adopted  or  accepted  by  the  court.  But  when  a  certain  jurisdiction 
has  been  conferred  on  this  or  any  court,  it  is  the  duty  of  the  court 
to  exercise  it;  a  duty  of  which  it  is  not  relieved  by  the  failure  of  the 
legislature  to  provide  a  mode  for  its  exercise.  In  the  absence  of 
any  rules  of  practice  enacted  by  the  legislative  authority,  it  is  com- 
petent for  the  courts  of  this  State  to  establish  an  entire  code  of 
procedure  in  civil  cases,  and  an  entire  system  of  procedure  in  criminal 
cases,  except  that  criminal  actions  of  a  certain  class  must  be  prose- 
cuted by  indictment  or  information:    Const.,  Art.  1,  Sec.  8. 

While  the  English  courts  have  recognized  the  power  of  parliament 
to  create  a  practice,  or  to  amend  an  existing  practice,  the  main  body 
of  the  practice  was  established  by  rules,  or  was  the  outgrowth  of 
customs  recognized  and  sanctioned  by  the  courts  at  Westminster. 
Before  the  1  W.,  4,  c.  70,  the  course  of  proceedings  in  the  superior 
courts  of  law  as  well  respecting  practice  as  pleading  was  regulated 
by  one  of  four  authorities,  viz:  first,  by  general  statutes;  secondly, 
by  express  written  rules;  thirdly,  hy  prior  decisions;  and,  fourthly, 
by  iLsage,  The  statutes  in  general  equally  applied  to  all  those  courte, 
but  the  express  rules  were  made  by  the  judges  of  each  court  from 
time  to  time,  and  only  applied  to  the  proceedings  of  that  particular 
court;  and  the  decisions  and  usages  were  principally  confined  to  a 
particular  court.  Such  usages  constituted  what  might  be  termed  the 
common  lata  of  the  court  as  distinguished  from  the  statutes  and 
written  particular  rules:  3  Chitty's  Gen.  Pr. ,  50.  Long  usage  in  the 
practice  of  the  courts,  or  of  a  particular  court,  may  be  considered 
the  common  law  of  the  court;  for  the  acquiescence  in  constant  pro- 
ceedings, as  well  by  the  judges  as  its  experienced  officers,  denotes 
that  it  is  reasonable,  and  has  not  been  found  objectionable,  because 
if  it  had  it  would  soon  have  produced  an  immediate  change;  the 
judges  of  each  court  have  implied  power  to  alter  any  inconvenient 
practice  when  they  think  fit:  icf.,  p.  66.  In  a  conservative  spirit 
Mr.  Chitty  adds:  *'  It  is  important  that  such  usage  should  be  adhered 
to  until  expressly  altered  by  statute  or  rule,  because  otherwise  prac- 
titioners relying  on  the  known  practice,  would  be  misled  if  there  were 
any  sudden  unpromulgated  changes;  and  the  same  principle,  indeed. 
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weighs  against  any  change,  unless  imperatively  called  for  by  strong 
necessity,"  etc. 

Donbtless  when  a  practice  with  respect  to  any  procedure,  as  to 
which  the  statutes  are  silent,  has  been  once  adopted  by  this  court, 
the  protection  of  practitioners  would  demand  that  no  change  should 
be  made,  except  by  rule,  duly  published.  But  the  authority  of  any 
usage  is  derived  from  its  recognition  and  sanction  by  the  court,  and 
we  cannot  decline  to  take  cognizance  of  a  matter  clearly  within  our 
jurisdiction,  because  the  mode  of  procedure  applicable  to  it  has  not 
been  regulated  by  statute,  written  rule  or  precedent.  In  such  case 
it  is  our  duty  to  create  a  precedent. 

When  this  is  done  we  do  not  recognize  an  existing  usage.  But  as 
the  usages  of  the  English  courts,  of  however  long  standing,  had  no 
innate  force  as  rules  or  laws,  but  derived  their  sanction  solely  from 
the  court  which  permitted  them  to  be  followed,  and  which  had  power 
to  alter  them  at  any  time,  so  this  court  (the  statutes  being  silent) 
may  adopt  or  ratify  the  practice  resorted  to  on  the  first  occasion 
when  the  exigencies  of  a  cause  require  a  reasonable  and  unprece- 
dented practice  to  be  resorted  to. 

If  casus  omissus  in  the  procedure  established  by  law,  and  written 
rules  is  called  to  our  attention  in  advance,  we  may,  by  rule,  provide 
for  it;  if  not,  when  the  case  is  presented  we  must  adopt  for  it  an  ap- 
propriate mode,  in  itself  reasonable,  which  is  to  be  followed  in  like 
cases  xmtil  altered  by  statute  or  rule.  The  power  of  courts  to  estab- 
lish a  system  of  procedure,  by  means  of  which  parties  may  seek  the 
exercise  of  their  jurisdiction,  at  least  when  a  system  has  not  been 
established  by  legislative  authority,  is  inherent.  A  fortiori  must 
this  be  so  in  California,  where  the  judicial  is  a  separate  department 
of  the  government  under  our  written  constitution. 

Applying  these  principles  to  the  case  in  hand,  the  defendant  here 
was  prosecuted  by  indictment,  and  the  legislature  has  failed  to  pro- 
vide any  machinery  for  taking  an  appeal  from  a  judgment  for  or 
against  him.  We  are  confronted  by  tne  duty,  imposed  by  the  con- 
BtitotioD,  Of  reyiewing  the  proceedings  of  the  court  below.  We  en- 
tertain  no  doubt  that  we  have  the  power  of  declaring,  and  that  it  is 
our  duty  to  declare,  how  this  and  like  cases  may  be  brought  here  for 
review.  We  may  issue  to  the  lower  court  a  writ  of  mandamu>s  or 
certiorari,  or  we  may  frame  and  issue  any  other  appropriate  writ. 
But  our  power  is  not  limited  in  the  exercise  of  our  appellate  juris- 
diction to  the  employment'  of  technical  writs.  We  may  by  ruie 
establish  any  appropriate  practice  for  the  bringing  here  a  record 
or  proceeding  in  the  court  below.  Still  further,  we  possess  the 
power,  as  necessarily  incident  to  our  jurisdiction,  of  recognizing  as 
proper  any  mode  of  procedure  already  adopted  for  bringing  a  cause 
Defore  us.  In  Piper  v.  Oentinelli  Land  Company,  56  Cal.,  173,  this 
court  held  that  where  the  statute  prescribes  no  mode  by  which 
papers  used  on  a  hearing  in  the  court  below  shall  be  authenticated, 
this  court  has  power  to  prescribe,  by  rule,  how  such  papers  shall 
be  brought  before  it  on  appeal;  and  also  (in  the  absence  of  any 
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mle),  to  ratify  the  mode  adopted  in  the  court  below.  If,  in'  the 
absence  of  legislative  regulation,  it  may  thus  ratify  a  portion,  it 
may  adopt  the  whole  of  the  procedure  by  which  a  cause  is  brought 
here. 

The  case  cited  by  counsel  for  respondent  from  3d  Dallas,  321 ,  409, 
and  3d  Cranch,  159,  are  not  in  point.  The  constitution  of  the  United 
States  provides  that  the  appellate  jurisdiction  of  the  supreme  court 
shall  extend  to  enumerated  cases  '*  with  such  exceptions,  and  under 
such  regulations,  as  the  congress  shall  make." 

In  early  cases  in  this  state  the  writ  of  certiorari  was  refused  by 
this  court  where  no  appeal  had  been  provided  by  statute:  Warner  ▼. 
Hall,  1  Oal.,  90;  White  v.  Lighthall,  1 «. ,  347.  "  But,"  as  said  by 
Mr.  Hayne,  *'  at  that  time  the  power  of  the  court  to  frame  prooeea 
proper  for  the  exercise  of  its  jurisdiction,  in  cases  where  no  process 
had  been  provided  by  the  legislature,  does  not  seem  to  have  been 
understood :"  New  Trial  and  Appeal,  Section  181.  The  same  learned 
writer  adds:  ''The  cases  may,  however,  be  regarded  as  authority 
upon  the  proposition  that  the  constitutional  jurisdiction  of  the  court 
cannot  be  exercised  in  the  absence  of  process  provided  by  some  com- 
petent authority." 

The  three  judges  who  concurred  in  the  order  dismissing  the  ap- 
peal in  Houghton's  Appeal,  42  Oal.,  58,  held  that  the  constitution 
then  in  force  did  not  give  to  the  supreme  court  appellate  jurisdiction, 
in  a  statutory  proceeding  for  modifying  grades,  etc.  Also  that  such 
proceeding  in  the  county  court  was  a  *'  special  proceeding,"  and  not 
a  case  at  law  ''  involving  the  validity  of  an  assessment"  within  the 
meaning  of  the  constitution.  Further,  that  the  judgment  from  whioh 
the  appeal  in  form  had  been  taken  was  made  *'  final  and  conclusive," 
and  unappealable  bj  the  express  terms  of  the  statute.  In  that  case 
the  statute  prohibited  an  appeal  and  the  constitution  ^ve  none. 
It  was  however  said  in  an  able  concurring  opinion  by  chief  justice 
Wallace:  '*  Independently  of  rules  adopted  by  this  court  (and  there 
are  none),  an  appeal  as  mere  procedure  is  defined  by  statute;  it  is 
essentially  the  creature  of  the  statute,  and  may  be  accorded  or  with- 
held, restrained  or  wholly  abrogated.  It  cannot  be  held  to  have 
anv  existence  except  as  found  in  the  expression  of  the  legislative 
will.  *  *  *  While  that  instrument  (the  constitution)  has  de- 
fined the  cases  to  which  the  appellate  jurisdiction  of  this  court  ex- 
tends, it  has  not  attempted  to  provide,  in  anywise,  for  the  mere 
instrumentalities  through  which  that  jurisdiction  is  to  be  exercised. 
It  has  left  that  subject  wholly  at  large,  and  to  be  provided  for  by  the 
legislature  through  statutes  enacted,  or,  in  default  of  them,  by  this 
court  through  rules  adopted  for  that  purpose  J*'  We  agree  in  the  main 
with  the  views  so  clearly  expressed  bv  the  late  chief  justice,  but  do 
not  assent  to  the  conclusion  that,  in  default  of  a  statute,  or  of  a  rule 
formally  adopted  and  promulgated,  we  should  refuse  to  exercise  a 
jurisdiction  imposed  upon  this  court  by  the  constitution.  The 
power  to  establish  rules  providing  an  appropriate  practice,  where 
the  legislature  has  not  provided  such,  is  not  derived  from  tiie  stat- 
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nto  whioh  purports  to  aathorize  thi»  court  to  make  rales,  but  exists 
inherently  as  an  incident  to  the  jurisdiction  conferred,  and  it  can 
hardly  be  doubted  that,  in  the  absence  of  statute,  rules  of  practice 
with  respect  to  matters  as  to  which  the  codes  are  silent  may  be 
adopted  to  go  into  force  after  such  publication  as  this  court  may 
deem  proper,  or  without  any  publication. 

In  Middleton  ▼.  Gould  (5  Gal.,  190)  it  was  said  that,  as  the  law 
stood,  there  was  no  statutory  appeal  from  a  judgment  of  a  county 
court  (on  appeal  from  a  justice  s  court)  in  an  action  of  forcible 
entiy  and  detainer.  There  is  in  the  opinion  dictum  to  the  effect 
that  the  only  remedy  of  the  party  aggrieved  by  such  a  judgment 
was  to  sue  out  a  writ  of  error.  But  appellate  jurisdiction  in  actions 
of  forcible  entry  or  detainer  was  not  conferred  in  terms  on  the 
supreme  court  by  the  constitution  of  1849,  and  the  case  does  not 
show  that  the  matter  in  dispute  exceeded  two  hundred  dollars  in 
value.  Unless  the  matter  in  dispute  did  exceed  two  hundred  dol- 
lars in  value  the  supreme  court,  under  the  constitution  of  1849,  had 
no  jurisdiction  to  review  the  judgment  through  any  instrumentality. 
Nor  does  it  appear  that  any  suggestion  was  made  to  the  court  with 
reference  to  its  power  to  establish  or  adopt  an  appropriate  proced- 
ure for  the  exercise  of  its  jurisdiction. 

This  last  remark  applies  equally  to  the  case  of  French  v.  The 
People,  reported  in  the  seventy-seventh  volume  of  .the  Illinois 
Beport  (p.  532). 

In  Blum  V.  Brownstone  (50  Gal.,  273)  it  was  decided  that  where 
ihe  legislature  had  enumerated  the  orders  of  the  probate  court  from 
whioh  an  appeal  might  be  tftken,  no  direct  appeal  from  any  other 
probate  order  will  be  entertained,  and  in  Sacramento  v.  Harlan  (24 
JU. ,  334)  that  a  unit  of  error  does  not  lie  when  an  appeal  has  been 

E'ven  bv  statute.  Neither  of  these  cases  conflict  witn  the  view  we 
kve  taken.  In  ex  parte  Thistleton  (52  Gal.,  220)  the  supreme  court 
held  that  the  omission  of  the  legislature  to  provide  the  machinery 
for  the  taking  of  appeals  from  the  city  criminal  court  of  San  Fran- 
cisco to  the  county  court  was  not  fatal  to  the  act  creating  the  for- 
mer court,  but  that  the  appellate  jurisdiction  of  the  county  court 
might  be  exercised  by  means  of  writ  of  error,  or — under  the  statute 
authorizing  it.  to  issue  all  writs  necessary  to  the  exercise  of  its 

?[>wers — ^by  means  of  an  appropriate  writ  framed  for  the  purpose, 
he  supreme  court  reserved  the  question  whether  the  county  court 
could,  by  rule  or  otherwise — in  the  absence  of  express  authority 
from  the  legislature — establish  a  system  for  the  taking  of  appeals, 
saying:  ''Whether  in  the  absence  of  a  statute  purporting  to  grant 
the  power,  a  court  on  which  the  constitution  has  conferred  certain 
jurisdiction  would  have  the  power  by  rule  to  establish  the  machin- 
ery for  bringing  within  its  judicial  cognizance  the  person  of  a  party 
and  an  appropriate  subject-matter,  and  of  prosecuting  a  proper 
plaint  to  judgment,  is  a  question  which  need  not  now  be  considered.'' 
Hamilton  v.  Smith,  21  Gal.,  129,  only  decides  that  when  the  sys- 
tem provided  by  the  practice  act  provides  an  adequate  remedy,  no 


90  West  Ooast  Bbpobteb.  [Sap.  Ot.  Oal. 

other  can  be  paraued.  The  legislature  ot  Alabama  having  omitted 
to  prescribe  the  regulations  by  which  the  ordinary  constitutional 
power  of  the  supreme  court  of  that  state,  over  subordinate  jurisdic- 
tions, was  to  be  exercised  in  criminal  cases,  the  supreme  court  held 
that  in  bringing  such  cases  before  it  for  revision,  it  might  resort  to 
such  writs  as  were  known  to  the  common  law:  Lynes  v.  The  State, 
6  Porter,  236. 

We  are  fully  satisfied  that  we  are  empowered  to  make  applicable 
to  misdemeanors,  prosecuted  by  indictment  or  information,  the  pro- 
visions of  the  peufld  code  with  reference  to  appeals  in  criminal  ac- 
tions amounting  to  felonies.  We  adopt  the  practice  pursued  in 
taking  the  present  appeal,  and  will  hereafter  entertain  appeals  in 
criminal  actions  prosecuted  by  indictment  or  information  amount- 
ing to  misdemeanors  only,  from  the  judgments  and  orders  men- 
tioned in  chapter  I,  of  title  9,  of  part  2,  of  the  penal  code,  when  the 
appeal  is  taken  in  the  manner  therein  prescribed. 

Motion  to  dismiss  appeal  denied. 

MoBBisoN,  0.  J.,  Mybiok,  J.,  Shabpstein,  J.,  Boss,  J.,  and  Tho&n- 
TON,  J.,  concurred. 


No.  7,666. 

Clare  v.  Smith  bt  al. 

In  Sank.    nUd  SepimdMr  ^,  1SS4. 

Stattttb  or  LivrrATioire— Actiom  Vtov  an  TTndertaktno  on  Appeal.— The  oompUint 
alle^  that  on  April  19,  18G7,  one  LittlefieM  recovered  »  judgment  in  the  dietrict  ooart 
against  Nichol  and  Weisee  for  Uie  poaseflaion  of  a  tract  of  land;  that  on  appeal  to  the  supreme 
court,  an  undertaldnsr  was  given  by  defendants,  for  the  purpose  of  staying  execution  on  said 
indgment.  wberebr  defendants  jointly  and  severally  promised  on  the  part  of  the  then  appel- 
lants Nichol  and  Weisse,  that  if  said  judgment  was  affirmed,  the  said  appellants  would  pa^ 
the  value  of  the  use  and  occupation  of  the  land  recovered  from  the  time  of  the  appeal  until 
the  delivery  of  the  poooeosion  thereof,  not  exceeding  the  sum  of  three  thousand  dnllani;  that 
said  judgment  was  affirmed  and  the  remittitur  was  filed  in  the  district  court  on  Januavy  30. 
1872;  that  the  said  land  was  conveyed  to  the  plaintiff  on  November  23, 1870,  and  that  said 
undertaking  and  all  rights  of  action  thereon  were  also  then  assigned  to  the  plaintiff;  that  ofn 
the  same  day  when  said  judgment  was  affirmed,  the  said  Nichol  brought  an  action  agaimt 
said  Littlefield  and  others  and  obtained  an  injunction  restraining  the  defendants  therein,  in- 
cluding this  plaintiff,  from  enforcing  said  judgment,  and  said  mjunctien  continued  in  force 
until  Februai^  24, 1876,  when  it  was  dissolved;  (the  court  does  not  consider  the  effect  of  this 
injunction  in  its  decision);  the  complaint  then  alleges  the  value  of  the  use  and  occupation  of 
said  land,  and  the  damage  su^tainea  by  him  therefor,  and  p  rays  judgment  for  such  amount. 
The  action  was  commenced  on  September  7,  1876.  The  defendants  demurred  to  this  com- 
plaint on  the  ground  that  the  cause  of  action  was  barred  by  $  337  of  C.  C.  P.,  and  that  it  did 
not  accrue  within  four  years  before  the  commencement  of  the  action,  the  period  of  limitation 
mentioned  in  §387  being  four  years.  J7e2cf,  that  the  order  of  the  court  below  overruling  this 
demuirer  was  not  error. 

Thb  Samb— When  the  Cause  of  Action  for  Use  and  Occupation  Accrues.— While 
the  plaintiff  might  have  commenced  an  action  on  such  undertaking  as  soon  as  the  judgment 
appealed  from  was  affirmed,  the  cause  of  action  for  use  and  occupation  is  not  complete  at 
that  time.  The  right  of  action  only  fully  accrues  when  the  use  and  occupation  has  been  had. 
As  against  the  defendants  in  the  ejectment  each  day*8  wrongful  detention  is  a  new  cause  of 
action,  and  the  action  for  it  is  only  barred  when  four  years  nave  elapsed  after  the  right  of 
action  has  become  complete.  If  they  continued  in  wrongful  occupation  they  would  be  liable 
for  the  use  and  occupation  during  the  period  of  four  years  before  the  action  was  commenced, 
but  there  could  be  no  recovery  for  their  use  and  occupation  prior  to  that  four  years  period. 
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TBI  SAM»-SuBsmB  IN  THE  UiTDKRTAXiNO.— As  the  poeition  of  the  Buretiee  on  the  nnder- 
taldng  in  salt  is  anaUu cue  to  that  of  guarantors,  the  same  rule  determinea  when  the  cause  of 
action  on  the  undertaking  for  the  use  and  occupation  accrues  against  them,  and  when  the 
right  of  action  against  them  is  barred. 

Thk  BxMnKBKB  Too  Broad. — When  a  complaint  states  a  cause  of  action,  some  part  of 
which  is  barred  and  some  part  not  barred,  a  demurrer  to  the  whole  complaint  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  should  be  entirely  over- 
ruled. 

Appeal  from  a  judgment  of  the  district  ooart  for  the  city  and 
oonnty  of  San  Franoisoo,  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts. 

Flou7:noy  <t  Mhoon,  for  the  appellants. 
B.  8.  Brooks^  for  the  respondents. 

Thobnton,  J.  On  the  19th  day  of  April,  1867,  Littlefield  recovered 
indgment  in  the  fifteenth  district  court  for  the  city  and  county  of  San 
Francisco  against  Niohol  and  Weise  for  the  possession  of  a  tract 
of  land,  etc.,  etc.,  and  on  appealing  to  this  court  an  undertaking 
was  given,  si^ed  by  defen(£knts,  for  the  purpose  of  staying  the  eze- 
eotion  of  the  judgment,  by  which  they  jointly  and  severally  under- 
took and  promised  on  the  part  of  the  appellants  that  if  the  judg- 
ment appealed  from  was  affirmed  the  appellants  would  pay  the 
value  of  the  use  and  occupation  of  the  property  recovered  from  the 
time  of  the  appeal  until  the  delivery  of  the  possession  thereof,  not 
exceeding  the  sum  of  three  thousand  dollars.  The  judgment  was 
afiBrmed  on  the  30th  of  January,  1872,  and  the  remittitur  was  filed  on 
the  same  day  in  the  district  court  above  mentioned.  The  above 
facts  were  set  forth  in  the  complaint,  and  it  was  further  averred 
therein  that  the  land  above  mentioned  was  on  the  23d  of  November, 
1870,  conveyed  to  the  plaintiff  and  that  there  had  been  assigned  to 
ihe  plaintiff  tiie  undertaking  and  all  rights  of  action  thereon.  It  is 
fortner  alleged  that  on  the  same  day  on  which  the  remittitur  was 
filed  in  the  district  court,  Nichol  brought  his  action  in  the  same 
district  court  against  littlefield  and  others  and  procured  an  injunc- 
tion to  be  issued  restraining  the  defendants,  including  plaintiff 
herein,  from  executing  the  judgment  above  mentioned,  and  that  the 
injunction  remained  in  force  until  the  24th  of  February,  1876,  when 
it  was  dissolved.  The  complaint  proceeds  to  allege  that  the  plaint- 
iff was  entitled  to  the  use  and  occupation  of  the  land  conveyed,  the 
value  thereof,  and  that  the  rents,  idsues  and  profits  are  of  the  annual 
value  of  two  thousand  dollars,  all  of  which  has  been  withheld  from 
plaintiff,  and  that  he  has  sustained  damage  to  the  amount  of  more 
than  five  thousand  dollars. 

This  action  was  commenced  on  the  7th  day  of  September,  1876. 

To  this  complaint  defendants, demurred,  and  as  a  ground  of  de- 
murrer assigned  that  the  cause  of  action  was  barred  by  the  provis- 
ions of  Section  387,  0.  C.  P.,  and  that  it  did  not  accrue  within  four 
years  before  the  commencement  of  the  action.  The  period  of  limi- 
tation mentioned  in  Section  337,  C.  C.  P.,  is  four  years.  The 
court  below  overruled  the  demurrer.  It  is  contended  that  this  was 
error. 


92  West  Coast  BEfpBTBB.  [Sup.  Ot.  Oal. 

We  consider  it  settled  in  this  state  that  the  plaintiff  was  not  obliged 
to  wait  for  the  delivery  of  the  possession  of  the  land  for  which  the 
jndgment  above  mentioned  had  been  recovered,  before  commencing 
his  action  on  the  undertaking,  (De  Castro  v.  Clarke,  29  Cal.,  11; 
Crane  v.  Waymouth,  64  id.,  476);  and  further,  that  the  affirmance 
of  the  judgment  was  the  condition  on  which  the  defendant's  obliga- 
tion became  absolute :  Same  cases  just  above  cited.  The  court,  in 
ruling  the  latter  point  in  De  Castro  v.  Clarke,  adds  to  it  the  remark, 
'*  though  its  extent  in  such  a  case  might  not  be  limited  by  that  event:" 
29  Cal.,  11.  But  though  an  action  can  be  brought  at  the  period 
and  in  the  circumstances  above  stated,  it  does  not  follow  that 
the  cause  of  action  is  complete  or  has  accrued  for  use  and 
occupation  for  a  period  of  time  for  which  a  recovery  could  not 
be  had  in  the  action  brought.  If  the  action  had  been  brought 
on  the  thirty-first  of  January,  1872,  before  delivery  of  possession, 
the  plaintiff  certainly  could  not  have  recovered  anything 
for  use  and  occupation  after  the  trial — may  be  not  for  any  use  and 
occupation  had  after  the  action  was  commenced.  For  such  later 
period  there  would  have  been  no  breach  when  the  action  was  com- 
menced. There  certainly  could  not  have  been  a  recovery  on  a 
breach  occurring  after  action  brought.  Such  being  the  case,  the 
right  of  action  only  fully  accrues  when  the  use  and  occupation  had 
been  had.  The  statute  of  limitations  can  only  act  on  breaches  when 
thev  occur.  Is  there  not  a  breach  every  day  that  the  possession  is 
withheld  by  the  appellant  ?  Why  not  ?  It  nas  been  adjudged  that 
he  is  not  there  by  right;  then  he  is  a  trespasser,  and  for  every 
day's  trespass  a  new  action  may  be  commenced:  Gould's  Pleadings, 
Sec.  90,  Ch.  Ill;  Earl  of  Manchester  v.  Yale,  1  Saunders,  24,  note 
1;  1  Bolle's  Ab.,  545.  The  trespass  of  each  day  is  a  new  trespass, 
and  furnishes  a  new  cause  of  action,  though  they  may  all  be  counted 
on  in  the  same  complaint  with  a  continuando.  (See  citations  just 
above.)  We  think  it  a  just  inference  that  the  cause  of  action  arises 
on  each  breach  as  it  occurs,  and  the  action  for  it  is  only  barred  when 
four  years  have  elapsed  after  the  right  of  action  has  become  com- 
plete. Suppose  the  action  was  against  the  defendants  in  the  eject- 
ment suit,  this  would  certainly  be  so.  If  they  had  occupied  the 
prescribed  period  of  limitation,  viz.,  four  years  after  the  cause  of 
action  accrued,  and  the  action  was  commenced  on  the  last  day  of 
this  period,  there  could  be  a  recovery  for  the  four  years,  and  there 
could  be  no  recovery  for  anything  prior  to  the  four  years  period. 
Could  the  parties  executing  the  uudertaking  be  responsible  for  less 
than  the  defendants  above  named,  whether  they  be  regarded  as 
guarantors  or  sureties,  or  as  independent  promissors  ?  Certainly 
their  liability  by  the  terms  of  the  undertaking  would  be  no  less  than 
the  parties  for  whom  they  become  responsible.  That  is  the  language 
of  their  contract;  they  undertake  that  the  appellant  will  pay  the 
value  of  the  use  and  occupation  for  the  period  mentioned;  and  they 
are  protected  by  the  act  of  limitations  just  aa  the  parties  for  whom 
they  undertake,  and  no  further. 
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If  it  is  not  a  contract  of  guaranty,  such  contract  is  very  analo- 
gous to  it,  and  the  decisions  on  such  contracts  afford  analogies 
which  furnish  a  key  to  the  solution  of  the  question  before  us.  The 
case  of  Kirby  v.  Studebacker,  45  Ind.,  45,  affords  an  illustration  in 
point.  In  that  case  two  persons  purchased  of  a  third  all  the  straw- 
berries that  might  ripen  on  his  patch  during  the  season,  and  agreed 
to  pay  him  a  given  price  therefor  on  delivery.  A  fourth  person 
became  surety  for  the  purchasers  by  an  agreement  to  the  ip^ffect  that 
he  would  become  responsible  with  them  for  the  purchaser's  part  of 
the  contract.  Hdd,  that  the  contract  bound  this  latter  person  as  a 
surety  for  its  direct  performance,  and  was  in  effect  that  he  or  his 
principals  would  pay  for  the  berries  on  delivery,  and  that  the  seller 
might  have  demanded  the  price  as  each  load  was  delivered,  and  on 
such  delivery  the  purchasers  became  debtors  to  the  seller  to  the 
amount  of  the  berries  delivered:  See  15  Ind.,  47,  remarks  of  court 
in  paragraph  commencing,  "Now,  as  between." 

Now,  in  this  case,  the  right  of  action  was  complete  when  each 
load  of  berries  was  delivered,  and  if  an  action  had  afterward  been 
brought  against  the  surety,  the  statute  of  limitations  would  not  have 
barred  the  remedy  for  any  loads  delivered  within  the  period  of  limi- 
tation, but  would  have  been  a  bar  for  those  delivered  prior  to  the 
Griod — that  is  to  say,  the  cause  of  action  arose  when  tne  liability 
came  complete,  and  the  plaintiff  had  the  whole  period  of  limita- 
tion, whether  two,  or  four,  or  six  years,  within  which  to  bring  his 
action.  Such  was  the  ruling  in  Calvin  v.  Buckle,  8  M.  &  W.,  680. 
The  contract  in  that  case  was  one  of  guaranty,  and  was  contained 
in  a  letter  dated  twenty-second  November,  1817,  addressed  by  the 
defendants  to  the  plaintiffis,  in  these  words:  ''  You  having  expressed 
some  doubts  of  the  propriety  of  paying  Mr.  Gooch  his  draft  on 
yon  for  eight  hundred  and  fifty  pounds  in  our  favor,  we  hereby  en- 
gage, if  you  will  pay  us  l^e  same,  we  will  reimburse  you  the  amount 
on  demand,  with  interest,  in  the  event  of  your  finding  it  necessary 
to  call  upon  us  to  do  so,  either  from  the  state  of  Mr.  Gooch's  pend- 
ing accounts  with  your  London  or  Bengal  house,  or  from  any  other 
circumstances. ' ' 

The  facts  out  of  which  this  transaction  arose  are  as  follows :  Ba- 
zette  &  Co.,  who  were,  in  this  action,  represented  by  plaintiffs,  were 
in  advance  to  Gooch,  who  had  sent  to  Calcutta  a  cargo  of  goods  for 
sale  there  on  his  account.  The  goods  were  consigned  to  Colvin  & 
Co.,  of  Calcutta,  plaintiffs'  agents,  and  were  to  be  disposed  of  there 
by  them.  The  proceeds  were  to  be  used  in  procuring  for  Gooch  a 
return  cargo,  to  be  consigned  to  plaintiffs  in  jLondon,  so  as  to  give 
them  security  for  their  advance  to  Gooch.  In  this  state  of  things, 
defendants  applied  to  Bazette  &  Co.  to  make  a  further  advance  to 
Giooch  of  eight  hundred  and  fifty  pounds.  But  as  it  was  doubtful 
whetiier  anything  would  be  coming  to  Gooch  on  the  termination  of 
the  transactions  above  stated,  the  above  letter  was  written  by  de- 
fendants to  the  plaintiffs.  On  this  letter  Bazette  &  Co.  accepted 
and  paid  Gooch's  draft  for  the  sum  above  mentioned.    A  difficulty 
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arose  on  the  return  of  the  ship  with  the  cargo  from  Calcutta.  The 
owner  of  the  ship  (one  Campion)  notified  the  East  India  Company, 
in  whose  docks  tne  yessel  lay^  not  to  deliver  any  portion  of  the  cargo 
without  his  authority.  The  company,  on  this  notice,  sold  the  cargo, 
paid  the  ship-owners' demand  for  freight,  and  in  consequence  of  the 
conflicting  claims  from  the  ship-owner,  filed  an  interpleader  bill  and 

Eaid  the  balance  of  the  proceeds  into  court.  Proceedings  in  court 
ad,  under  legal  advice,  continued  between  the  parties  up  to  1837, 
which  resulted  adversely  to  Bazette  &  Co. ,  plaintiffs.  In  1838  a 
demand  for  eight  hundred  and  fifty  pounds  was  made  on  defendants 
upon  their  guaranty.  The  statute  of  limitations  was  pleaded,  and 
the  question  to  be  decided  was,  when  the  statute  commenced  to  run, 
or,  in  other  words,  when  the  cause  of  action  accrued.  The  court 
observed  as  follows  on  this  point:  ''The  present  action  is  brought 
on  the  guarantee  so  entered  into  by  defendants;  and  the  question  is, 
when  did  the  liability  of  the  defendants  first  arise  ?  for  from  that 
period,  undoubtedly,  the  statute  of  limitations  began  to  run.** 

It  was  contended  on  behalf  of  plaintiffs  that  this  liability  did  not 
arise  until  the  accounts  between  Gooch  and  them  had  been  ad- 
justed, and  that  as  such  adjustment  had  been  delayed  by  disputes 
arising  on  the  ship-owner's  claim  of  lien  for  freight  between  the 
owner  and  the  plaintiffs,  it  did  not  finally  take  place  until  within 
six  months  before  the  commencement  of  the  action,  and  thus  the 
statute  did  not  furnish  a  defense. 

The  court  held  against  this  contention.  ''We  think,*' said  the 
court,  bv  Abinger,  chief  baron,  "the  cause  of  action  arose  as  soon 
as,  by  the  sale  of  the  return  cargo  in  this  country,  all  the  facts 
were  ascertained  on  which  the  adjustment  of  the  pending  trans- 
actions might  and  ought  to  have  taken  place;  and  that  the  delay  oc- 
casioned by  the  disputes  between  the  plaintiffs  and  Campion  does  not 
in  any  manner  affect  the  defendants.  Every  fact  necessary  to  the 
adjustment  of  the  accounts  existed,  and  was  fully  ascertained,  prior 
to  the  filing  of  the  bill  by  the  East  India  Company  in  1818."  As 
that  event  happened  more  than  six  years  before  the  action  was  com- 
menced (which  was  in  1838)  the  bar  was  held  complete. 

The  rule  that  the  cause  of  action  accrued  when  the  liability  at- 
tached is  the  rule  which  must  govern  in  all  cases,  and  the  liability 
here  attached  when  the  use  and  occupation  had  been  had,  and  not 
before. 

Certainly  there  was  no  bar  for  the  use  and  occupation  had  within 
one  year  or  two  years,  or  three  or  four  years  next  preceding  the 
commencement  of  the  action.  The  cause  of  action  having  accrued, 
the  plaintiff  has,  under  the  statute,  ihe  full  period  of  four  years 
after  such  accrual  had  taken  place.  Assuredly  the  plaintiff  had  not 
four  years  during  which  to  bring  an  action  for  a  cause  of  action 
which  had  accrued  less  than  four  years  before  action  brought. 
Hence  it  follows  that  the  bar  of  the  statute  is  complete  for  such  use 
and  occupation  as  was  had  prior  to  the  four  years  preceding  the 
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commencement  of  the  action,  bat  is  not  a  bar  to  that  occurring 
within  the  aboye-mentioned  period  of  four  years. 

As  the  demurrer  was  taken  to  the  whole  cause  of  action  and  some 
part  of  it  is  not  barred,  for  that  part  the  complaint  does  state 
facts  suf&cient  to  constitute  a  cause  of  action,  it  follows  from  the 
foregoing  the  court  ruled  correctly  in  oyerruling  it:  Goald's  Pleads, 
Ch.  lY,  Section  49;  Young  y.  !rearson,  1  Gal.,  448;  Stoddard  y. 
Treadwell,  26  Id.,  294. 

It  further  follows  that  the  court  properly  refused  the  instruction 
designated  as  second  in  the  transcript,  and  that  it  committed  no 
error  in  refusing  the  third  request.  This  latter  request  was  based 
on  the  assumption  that  the  action  was  commenced  on  the  ninth  of 
September,  lo76,  whereas  it  was  brought  on  the  seyenth  of  that 
month. 

As  to  the  questions  arising  on  the  offers  of  defendants  in  connec- 
tion with  the  receipt  dated  twenty-fifth  of  March,  1876,  signed  ''B. 
S.  Brooks,  attorney  for  plaintiff,'  with  the  words  *' Lit tlefield  against 
Nichol  et  al.,^  at  the  head  of  it,  we  think  it  sufficient  to  say  that  the 
matters  proposed  to  be  offered  were  all  res  inter  alios  acta  as  to 
plaintiff  Olark.  There  was  no  proof  or  offer  to  proye,  admitting 
that  the  matters  proposed  to  oe  giyen  in  eyidence  were  otherwise 
admissible,  that  Tewksbury  had  any  authority  to  bind  Clark,  or  eyer 
pretend  to  act  for  him.  When  objections  were  made  on  the  ground 
that  eyidence  was  inadmissible  as  against  Olark,  the  counsel  for  de- 
fendants neyer  offered  to  show  that  Clark  was  so  far  represented  in 
the  transactions  embraced  in  this  offer,  as  that  they  would  bind  him. 
No  offer  was  made  to  show  that  Clark  had  any  connection  with  the 
matters  embodied  in  such  offer  or  that  anyone  was  authorized  to  act 
for  him  in  such  matters.  We  certainly  cannot  find  cause  for  reyer- 
sal  in  this.  The  transactions  embraced  in  the  offer  took  place  in 
March,  1876,  and  there  is  no  eyidence  whateyer  to  show  that  in 
March,  1876,  Clark  was  not  the  owner  of  the  demand  sued  on,  or 
that  at  that  time  it  had  passed  to  Tewksbury  by  assignment  from 

!>laintiff.  The  eyidence  relatiye  to  this  assignment  is  yery  loose,  too 
oose  to  base  a  ruling  on.  The  date  of  the  assignment  spoken  of  is 
not  giyen  and  it  was  not  produced,  though  a  witness  was  in  court 
called  by  defendants  who  stoted  that  she  thought  she  could  produce 
it.  Under  these  circumstances,  we  hold,  for  the  reasons  aboye  giyen, 
that  the  court  committed  no  error,  for  which  there  should  be  a  le- 
yersal. 
Judgment  and  order  affirmed. 

MoBBisoN,  C.  J.,  Sharpstein,  J.,  Mtbioe,  J.,  and  MoEinstby,  J., 
concur. 


MoKee,  J.  I  dissent.  The  agreement,  expressed  by  the  terms 
of  the  contract  upon  which  the  action  is  founded,  resulted  in  a  pro- 
mise by  the  defendants,  jointly  and  seyerally,  to  pay  to  the  plaint- 
iff's  assignor,  upon  the  affirmance  of  a  judgment  from  which  an 


96  West  Coast  Repobteb.  [Sup.  Ot.  Cal. 

appeal  was  taken,  or  apon  the  dismissal  of  the  appeal,  the  yaltie  of 
the  use  and  occupation  of  the  tract  of  land,  for  which  recovery  had 
been  had,  from  the  day  of  the  taking  of  the  appeal  until  the  surren- 
der of  possession  of  tLe  land;  and  thereby,  the  promisors  became 
bound  to  pay  an  ascertainable  sum  of  money,  namely:  the  value  of 
the  use  and  occupation  of  the  land  between  two  specified  and  cer- 
tain dates,  upon  the  happening  of  a  certain  event. 

When  the  event  happened  the  promisors  became  bound  by  their 
contractual  obligations  to  pay  the  sum  of  money,  as  an  entirety,  and 
not  otherwise;  and  a  cause  of  action  accrued  in  favor  of  the  pro- 
misee to  enforce  that  obligation:  De  Castro  v.  Clarke,  29  Cal.,  17: 
Crane  v.  Weymouth,  54  Id,^  476.  The  contract  out  of  which  the 
obligation  arose  being  an  e:tpress  contract,  it  furnished  the  limits 
of  the  rights  of  the  respective  parties,  and  none  others  could  be 
implied.  The  single  object  of  the  contract  was  the  payment  of  an 
ascertainable  sum  of  money,  the  obligation  to  pay  was  therefore 
indivisible;  and  as  an  indivisible  obligation  it  cannot  be  carved  into 
several  causes  of  action.  That  would  be  making  a  new  contract  for 
the  parties  to  which  they  did  not  assent. 

As  the  cause  of  action  accrued  on  the  thirtieth  of  January,  1872, 
and  the  action  in  hand  was  not  commenced  until  the  seventh  of  Sep- 
tember, 1876,  it  was  therefore  J^arred  by  the  statute  of  limitations. 
But  it  is  urged,  possession  of  the  land  was  not  surrendered  within 
the  time  of  the  statute  of  limitations.  Nevertheless,  upon  the  affirm- 
ance of  the  judgment,  there  not  only  accrued  an  enforceable  cause 
of^action  for  the  value  of  the  use  and  occupation  of  the  land,  but 
also  an  enforceable  remedy  for  the  recovery  of  its  possession  by  a 
writ  of  restitution,  which  was  issuable  at  any  time  within  the  statute 
of  limitations.  Before  that  was  done  however,  the  principal  obligor 
in  the  present  action,  who  had  possession,  enjoined,  by  a  suit  in 
injunction,  the  plaintiff  in  the  judgment  from  which  the  appeal  was 
taken,  from  issuing  a  writ  of  restitution  upon  the  judgment  after  its 
affiriiiance.  But  assuming  that  as  a  fact,  the  possession  was  thence- 
forward held  by  him  under  a  new  contract,  namely:  the  undertaking 
ffiven  in  the  injunction  suit;  and  for  any  possession  maintained  un- 
der that  contract  the  parties  to  it  were  liable;  but  the  parties  in  this 
action  were  not  parties  to  it,  and  therefore  they  are  not  bound  by  it. 
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DepaHmetU  Two.    FiUd  SepUmber  SO,  1884- 

RSCLAICATION  LaNDS— FOBECLOSURK  OF  LlJSN  OF  ASSBSSMENT— PLAINTIFF— RbS  AiXTUDI- 

CATA.— In  an  action  to  foreclose  the  lien  of  an  assessment  on  reclamation  lands,  when  the 
sapreme  court  has  revepsed  a  judgment  entered  in  favor  of  the  defendant,  after  his  demurrer 
had  been  sustained  on  the  ground  that  the  facts  stated  in  the  complaint  did  not  constitute  a 
cause  of  action,  on  a  subsequent  appeal  in  the  same  action,  it  will  not  hold  that  the  action 
was  broa^ht  in  the  name  of  the  wrong  plaintiff,  as,  for  example,  in  the  name  of  the  reclama- 
tion distnct,  instead  of  in  the  name  m  the  people. 

Rkclamation  DiSTBiCT— Formation  of— Notice  of  Meeting.— The  meeting  for  the  re- 
organisation of  a  reclamation  district,  under  the  act  of  March  28th,  1868,  may  be  called  by 
the  swamp  land  derk  of  the  board  of  supenrisors,  as  by  the  proviso  to  the  forty-sixth  section 
of  such  act  the  board  is  authorized  to  employ  a  derk  to  attend  to  matters  pertaining  to  swamp 
lands. 

The  Samb— Due  Pboobs  of  Law—Notice— Asbessmsnt. —An  assessment  for  the  recla- 
mation of  swamp  lands,  which^  according  to  the  law  of  this  state,  can  only  be  enforced  bv 
suit  against  the  tax-payer,  and  m  which  notice  must  be  given  to,  and  an  opportunity  afforded, 
him  to  (jnestion  the  validity  tA  the  assessment,  is  not  an  infringement  upon  the  provision  of 
the  United  States  constitution,  which  declares  that  no  state  shall  deprive  any  person  of  prop- 
erty without  due  process  of  law. 

THE  SAME—FiHDiNQS—EyiDEKOB— Statement.— The  finding  that  no  statement,  as  re- 
quired by  1^  amended  section  34,  of  the  act  of  1868,  was  ever  presented  by  the  board  of 
trustees  of  the  district  to  the  board  of  supervisors,  reviewed,  and  held  not  sustained  by  the 
evidence. 

The  Same— Afl8BB8MBNT  of  Lands  not  Benefited.— Lands  lying  within  a  reclamation 
district,  which  would  not  be  benefited  by  a  proposed  assessment,  need  not  be  assessed. 

The  Tbdbtesb  of  a  Reclamation  District  have  discretion  to  make  trifling  deviations 
from  the  approved  plans,  or  deviations  which  would  result  in  benefit. 

Afproval  of  Formation  of  Dibtriot— Additional  Assessment.— The  formation  of 
reclamation  districts  previously  existing,  and  reorganized  under  the  act  of  1868,  need  not  be 
appvoTed  by  the  board  of  supervisors  ot  the  county  in  which  the  district  is  situated.  As  to 
soch  diaOict,  the  board  of  supervisors  have  power,  whenever  the  tax  levied  is  insufficient  to 
pay  for  the  reclamation,  or  tor  necessary  repairs,  to  make  additional  levies  of  assessments, 
upon  revised  estimates,  furnished  by  the  trustees. 

Appbal  from  a  judgment  of  the  superior  court  for  Sacramento 
county,  entered  in  favor  of  the  defendant^  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

«/*.  8.  Ccarey  and  Q.  W.  Oordon,  for  the  appellant. 
H.  McKune,  for  the  respondent. 

Thobnton,  J.  This  action  was  instituted  to  foreclose  the  alleged 
lien  of  a  delinquent  assessment  upon  lands  within  a  reclamation 
district,  situate  in  Sacramento  county.  The  district  existed  before, 
but  was  reorganized  under  the  act  of  March  28,  1868,  "to  provide 
for  the  management  and  sale  of  the  lands  of  the  state:**  Stats. 
1867-8,  p  507. 

J  t  is  urged  here  on  behalf  of  respondent  that  the  judgment  should 
be  affirmed  for  the  reason  that  the  action  is  wrongly  brought,  that 
it  is  brought  in  the  name  of  the  district  when  it  should  have  been 
brought  in  the  name  of  the  people.  But  when  this  cause  was  here 
before  (6  Gal. .  205),  on  appeal  from  the  judgment,  which  had  passed 
in  favor  of  defendant  by  reason  of  a  demurrer  to  the  complaint,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  having  been  sustained  by  the  court  below,  this  court  re- 
versed the  judgment,  thus  holding  that  the  complaint  was  sufficient 
in  its  statement  of  facts.     That  tiie  question  here  made  is  within 
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the  scope  of  the  demurrer  heretofore  passed  on,  is  held  in  People 
y.  Haggin,  57  Gal.,  387.  If  we  were  to  hold  on  this  appeal  that  the 
action  was  not  properly  brought,  we  would  be  practically  overruling 
the  decision  on  the  former  appeal.  We  would  be  holding  now  that 
the  complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  whereas  we  held  then  that  the  complaint,  which  is  identical 
with  the  one  before  us  on  the  former  appeal,  did  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This  we  cannot  do  under 
repeated  decisions  of  this  court.  The  former  decision  becomes  the 
law  of  the  case:  See  Clary  v.  Hoagland,  6  Cal.,  685;  Davidson  v. 
Dallas,  15  Id.,  75;  Mulford  v.  Estudillo,  32  Id,,  131;  Jaffe  v.  Skae, 
48  Id.y  540;  Donner  v.  Palmer,  51  Id,,  636.  The  same  facts,  so  far 
as  they  relate  to  the  question  we  are  considering,  are  before  us  now 
as  on  the  former  appeal,  and  the  j'udgment  then  rendered  must  con- 
stitute the  law  of  the  case  in  all  its  stages:  See  cases  above  cited. 
In  view  of  this  rule,  which  we  regard  as  well  settled  in  this  state, 
we  must  hold  that  the  question  whether  the  action  is  properly 
brought  in  the  name  of  the  reclamation  district  is  no  longer  open 
for  decision. 

The  plaintiff  was  organized  in  1861,  under  the  laws  then  existing. 
In  1871  it  took  steps  to  reorganize  under  the  43d  section  of  the  act 
of  1868  above  referred  to:  Stats.  1867-8,  pp.  507-519.  It  ap- 
pears from  the  bill  of  exceptions  that  the  plaintiff  on  the  trial  intro- 
duced in  evidence  the- original  record  of  the  proceedings  of  the  land- 
owners of  District  No.  3,  organizing  the  district  in  conformity  with 
the  provisions  of  section  43  above  cited.  But  the  meeting  for  the 
purpose  of  organization  was  called  by  Grove  L.  Johnson,  who  was  at 
that  time  swamp  land  clerk  for  the  board  of  supervisors  of  Sacra- 
mento county  (in  which  county  the  district  is  situated).  The  statute 
(see  section  43  above  cited)  requires  that  such  meetings  shall  be 
called  by  the  clerk  of  the  boara  of  supervisors.  At  the  time  these 
proceedings  were  had.  to  wit,  in  May,  1871,  the  county  clerk  was 
then  ex-officio  clerk  of  the  board  of  supervisors.  It  is  urged  that 
the  organization  of  the  plaintiff  into  a  reclamation  district  is  void, 
and  it  can  maintain  no  action  for  the  reason  that  the  meeting  for 
such  organization  was  not  called  by  the  officer  designated  by  the 
statute,  it  having  been  called  by  the  swamp  land  clerk. 

But  we  are  of  the  opinion  that  the  proviso  to  the  forty-sixth  sec- 
tion to  the  act  of  186§  makes  the  swamp  land  clerk  the  clerk  of  the 
board  of  supervisors  for  the  purpose  of  calling  such  meeting.  By 
that  proviso  the  board  is  empowered  to  employ  a  clerk  to  attend  to 
matters  pertaining  to  swamp  lands,  and  among  such  matters,  in 
our  view,  is  that  of  calling  a  meeting  of  the  land-owners  concerned 
in  the  business  of  organizing  under  tne  act  of  1868. 

The  point  that  the  due  process  of  law  guaranteed  to  the  defend- 
ant and  secured  by  the  fourteenth  amendment  of  the  constitution  of 
the  United  States,  is  violated  in  the  assessment  of  defendant's  prop- 
erty, is  disposed  of  adversely  to  the  contention  of  defendant  by 
Hager  v.  Reclamation  District  No.  108:  111  U.  S.  Rep.,  701-711.  The 
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case  just  oited,  like  the  one  under  consideration,  was  brought  to  en* 
force  the  alleged  lien  of  an  assessment  made  on  lands  within  a  re- 
clamation district  formed  under  the  act  of  1868.  The  court  held 
that  such  an  assessment,  according  to  the  laws  of  this  state,  could 
be  enforced  only  by  suit  against  the  taxpayer,  in  which  notice  must 
be  given  to  the  defendant  and  an  opportunity  afforded  him  to  be 
heard  respecting  the  assessment,  and  that  in  such  suit  the  taxpayer 
may  set  forth,  by  way  of  defense,  all  his  grievances. 

Where  this  opportunity  to  be  heard  respecting  the  assessment  is 
afforded  to  the  taxpayer  in  an  action,  there  has  been  given  him  all 
that  the  guarantee  of  due  process  of  law  requires  and  secures,  and 
he  has  nothing  to  complain  of  in  regard  to  such  process :  See  Be- 
clamation  District  No.  108  v.  Evans,  61  Cal.,  104.  We  are  of  opinion 
that  there  is  no  violation  of  the  constitution  of  the  United  States  in 
the  proceedings  concerning  the  assessment  involved  in  this  case,  and 
that  it  must  be  so  ruled. 

This  court  is  of  opinion  that  the  finding  of  the  court  below  that 
no  statement,  as  required  by  the  amended  section  34  of  the  act  of 
1868,  (see  statutes  of  1871-2,  p.  668),  was  ever  presented  by  the 
board  of  trustees  of  the  district  to  the  board  of  supervisors  of  Sac- 
ramento county  is  not  sustained  by  the  evidence.  It  seems  from  the 
testimony  of  Sheehan,  who  was  one  of  the  trustees,  that  he,  by  au- 
thority of  the  board  of  trustees  and  under  its  direction,  furnished 
all  the  data  to  their  attorney,  Grove  L.  Johnson,  who  prepared  the 
statement  under  the  direction  of  Sheehan  and  presented  it  on  behalf 
of  the  board  of  trustees  to  the  board  of  supervisors.  The  statement 
had  to  it  the  name  of  T.  W.  Sheehan;  appended  to  his  name  is  the 
word  secretary.  If  the  name  of  Sheehan  was  not  signed  to  this 
statement  in  his  own  handwriting,  it  was  doue  by  Johnson  by  his 
authority.  Sheehan  testifies  that  the  figures  as  inserted  in  it  were 
such  as  he  was  authorized  by  the  board  of  trustees  at  its  meeting  on 
the  tenth  day  of  July,  1876,  to  insert  as  well  as  the  other  things 
which  appear  in  it.  His  testimony  substantially  amounts  to  this : 
That  the  contents  of  the  statement  were  agreed  on  by  the  board  of 
trustees  at  its  meeting,  to  be  reported  to  the  board  of  supervisors  in 
a  statement,  and  he  was  authorized  to  have  the  statement  prepared 
accordingly  and  presented  to  the  board.  There  was  no  testimony 
to  the  contrary.  It  is  said  that  the  minutes  of  the  meeting  of  July 
10th  are  contrary  to  this,  for  the  reason  that  more  appears  in  the 
statement  than  in  the  minutes.  We  do  nonconcur  in  this  conclusion. 
Sheehan  explains  this  in  his  testimony.  He  testified  that  the  report 
made  to  the  board  of  supervisors  was  based  on  estimates  made  by 
the  board  of  trustees  before  he  left  the  district.  We  think  it  satis- 
factorily appears  from  the  testimony  of  the  witness  that  if  any 
amounts  are  inserted  in  the  statement  which  do  not  appear  in  the 
minutes,  that  they  were  there  inserted  at  the  oral  direction  of  the 
board  of  trustees.  We  can  see  no  reasonable  objection  to  this.  The 
law  does  not  require  that  the  board  shall  keep  any  minutes  or  record 
of  its  proceedings.    It  is  only  required  (section  36  of  the  act  of 
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1868)  to  keep  accurate  accounts  of  all  expenditures.  If  the  law  did 
require  it  to  keep  such  record,  what  was  done  by  the  board  at  its 
meeting  and  not  inserted  in  the  record  might  be  established  b j  oral 
evidence. 

The  defendant  (respondent  here)  contends  that  the  act  of  1868 
(Sec.  33),  requires  the  board  of  trustees  to  report  to  the  board  of 
supervisors  the  plans  of  the  work  made  by  the  engineer  employed 
by  it  (Sec.  32);  that  no  such  plans  were  reported.  But  inasmuch 
as  this  is  found  adversely  to  the  contention  of  respondent,  and  he  is 
not  the  appellant,  we  are  of  opinion  that  the  point  is  not  before  us 
for  decision  on  this  appeal. 

The  commissioners  on  making  the  assessment  of  the  cost  of  recla- 
mation inserted  in  its  assessment  list  a  tract  of  land  belonging  to 
one  Mclntyre  bv  a  proper  description  in  the  same  way  as  it  in- 
serted tracts  of  land  belonging  to  other  persons.  A  portion  of  that 
list  is  inserted  in  the  bill  of  exceptions  to  show  the  manner  in  which 
this  tract  and  other  tracts  were  dealt  wiUi  by  the  commissioners : 

EXHIBIT  A. 

ASSESSMENT  LIST  FOB  BEOLAMATION  PUBPOSES  UPON  THE  LANDS  WITHIN. 
SWAMP  LAND  DI8TBI0T  NO.  3,  SAOBAMENTO  OOUNTY,  OALIFOENIA. 


Names  of  the  own- 
ers of  each  tract 
assessed. 


Olarke,  0.  W. 


Goldman,  Ohas. . 
Mclntyre,  Geo . . 


All  of  swamp  land 
survey  No.  301, 
not  embraced  in 
the  lands  of  A.  M. 
TuUis 

Swamp  land  sur- 
vey No.  492 

Swamp  land  sur- 
vey No.  607 


o 


pro 

OB 


430 

196 
114.98 


.S-£<  g 

•  «  «■ 

Sal 

OB 


o 

2- 


sr 


4,252 


1,888 
0,000 


Bemarks. 


70  Paid  to  D.  E. 
Oalahan,  July 
2d. 
1877. 


From  this  it  appears  that  no  part  of  the  estimated  cost  of  recla- 
mation was  imposed  upon  the  Mclntyre  tract,  the  ch  arge  asainst  it 
being  represented  by  a  row  of  ciphers.  It  is  here  urged  that  this 
vitiated  the  entire  assessment.  It  is  found  that  the  commissioners 
jointly  viewed  the  lands  in  the  district  and  assessed  on  these  lands 
other  than  the  Mclntyre  tract  the  whole  assessment  to.  be  raised. 

The  court  below  found  that  this  piece  of  land  was  excluded  from 
the  assessment  because  it  lies  at  the  extreme  lower  end  of  Grand 
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Island  (a  part,  or  the  whole  of  which  island  oonstiit^ted  the  district), 
and  was  a  narrow  strip  running  to  a  point,  and  owing  .to  the  flow  of 
waters  of  Cache  creek  at  that  point,  it  would  be  difficult  to  maintain 

a  leyee  around  it. 

:    There  was  but  one  witness  (William  Gwynn)  who  testified-on  this 

r>int.  His  testimony  is  as  follows :  ' '  I  was  a  trustee  of  distn/it  ^o. 
from  May  10,  1871,  to  about  May  10,  1874;  am  familiar  Wi^i  its 
leyees,  localities  and  position.  Swamp  land  survey  No.  607,  qoi^ 
taining  a  little  over  one  hundred  acres,  comprises  the  south  end -Of. 
the  is&nd.  The  land  in  that  survey  is  an  elongated  three-corner 
triangle;  in  1871.  the  land  then  being  very  low  and  in  times  of  high 
water,  Oache  slough,  which  is  opposite,  would  overflow  and  innun- 
date,  and  so  high  and  great  was  the  rush  of  waters  that  we  feared  if 
we  put  the  levee  there  it  could  not  be  sustained,  and  thought  that 
the  oest  way  was  to  make  a  cross- levee  above  this  rush  of  waters; 
it  was  to  save  the  upper  levees;  that  was  the  intention  of  that  and 
the  trustees  so  decided. " 

Swamp  Land  Survey^  607,  is  Mclntyre's  land. 

We  infer  from  this  testimony  that  this  land  was  left  outside  of 
the  levee,  for  the  reason  that  the  expense  of  constructing  and  main- 
taining the  levee  so  as  to  include  it  would  be  greater  than  any  profit 
or  benefit  to  the  district  or  the  tract  that  would  result  from  includ- 
ing it,  and  not  alone  because  it  was  difficult  to  maintain  it.  There- 
fore a  cross  levee  was  built  excluding  this  tract.  We  think  the 
court  erred  in  finding  that  the  difficulty  of  maintaining  a  levee  so 
as  to  include  this  McLityre  tract,  was  the  sole  or  controUinff  reason 
for  excluding  it,  and  that  it  should  have  found  as  indicated  above. 

But  it  is  said  that  under  any  circumstances  the  failure  to  assess 
the  Mclntyre  tract  was  fatal  to  the  assessment.  It  is  evident,  from 
the  testimony  above  ^ven,  that  the  land  was  not  assessed  because  it 
was  not  benefited.  Does  the  law  require  that  lands  within  a  re- 
clamation district,  not  benefited,  shall  be  assessed  ?  Clearly  here 
the  haid  of  Mclntyre  was  not,  and  would  not  be  benefited  at  all. 
Why  should  anything  be  assessed  upon  it  when  the  reason  by  which 
assessment  for  benefits  is  sustained  does  not  exist  ?  It  would  be 
the  height  of  injustice  to  put  a  charge  upon  land  upon  a  surmise  or 
theory  Siat  it  is,  or  woidd  be,  benefited,  when  the  fact  is  established 
that  it  is  not  and  would  not  be  benefited. 

Nor  do  we  think  that  the  statute  makes  any  such  requirement. 
The  benefits  to  each  tract  are  to  be  adjusted  hj  the  commissioners, 
as  it  is  in  their  judgment  benefited.  Full  discretion  is  vested  in 
them  to  fix  the  amount  .to  be  paid,  and  such  amount  must  be 
fixed  as  a  measure  of  the  resulting  present  or  prospective  benefits, 
li  no  benefits,  no  assessments  must  be  charged  on  the  land. 
According  to  the  view  urged  by  the  respondent's  counsel,  an  assess- 
ment, however  small,  would  satisfy  the  requirement  of  the  law. 
Even  one  cent  or  one  mill  would  be  sufficient.  In  this  state  of  the 
case,  we  think  the  maxim  de  minimis  non  curat  lex  applies.  If  one 
cent  or  one  mill  would  satisfy  the  demands  of  the  law,  and  we  are 
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of  that  opinionviwd  do  not  think  that  we  should  be  justified  in  hold- 
.  ing  the  entire.'atosessment  null  for  the  failure  to  assess  so  insignifi- 
cant a  charge.-* 

Nor  do  ^e  think  that  a  deviation  from  the  approved  plans  in  mak- 
ing tbQ  Teofamation,  where  no  injury  results  from  such  deviation, 
but  xl^ther  a  benefit,  is  outside  of  the  discretion  vested  by  the  statute 
in  the-  'trustees.  Some  discretion  must  be  left  to  the  trustees  in 
regard  to  the  work,  and  a  trifling  deviation  from  the  plans,  or  a 
-deviation  which  wotdd  result  in  benefit,  should  not  be  regarded  as  a 
violation  of  the  requirements  of  the  statute.  A  work  of  reclamation 
'  with  a  deviation  justifiable  under  the  circumstances  may  well  be  re- 
garded as  a  substantial  compliance  with  the  original  approved  plan. 

But  it  is  further  urged  that  the  board  of  supervisors  of  Sacra- 
mento county  had  no  power  to  order  a  further  assessment,  because 
the  formation  of  the  district  was  not  approved  by  it.  And  to  main- 
tain this  point,  we  are  rclferred  to  section  34  of  the  act  of  1868,  as 
amended  in  1872.  By  the  section  as  amended,  it  is  provided  tiiat 
*'in  case  the  original  assessment  be  insufficient  to  provide  for  the 
complete  reclamation  of  the  lands  of  the  district,  or  in  case  further 
assessments  be  required  from  time  to  time  to  provide  for  the  pro- 
tection, maintenance  and  repair  of  the  works  of  reclamation,  the 
trustees  should  present  to  the  board  of  supervisors  of  the  county, 
by  whom  the  formation  of  said  district  was  approved,  a  statement 
of  the  work  done,  or  to  be  done,  and  its  estimated  cost,  and  said 
board  shall  make  an  order  "  for  the  assessment. 

The  formation  of  the  district  in  this  case  was  not  approved  by 
the  board  of  supervisors  of  the  county  mentioned,  nor  was  it  re- 
quired by  the  statute.  Section  43,  which  provides  for  the  organi- 
zation of  a  district  already  formed  when  the  act  of  1868  went  into 
effect,  did  not  require  such  approval.  That  section  required  that  a 
notice  should  be  given  by  publication  in  a  newspaper  published  in 
the  county,  or  by  posting  three  notices  in  the  district,  for  the  elec- 
tion of  trustees  and  the  establishment  of  by-laws.  It  then  pre- 
scribes that  the  holders  of  certificates  of  purchase  on  patents,  or 
their  agents,  representing  one  half  the  land  held  shall  constitute  a 
quorum  for  the  transaction  of  business  at  such  meeting;  and  the 
Irustees  elected  at  this  meeting  shall  have  power,  and  it  shall  be 
their  dutv  to  carry  out  and  complete  all  unfinished  business  com- 
menced by  the  board  of  supervisors,  and  to  do  all  other  things 
authorized  by  the  by-laws  of  the  district  or  by  this  act. 

It  appears  that  such  a  meeting  was  called  and  trustees  elected. 
When  this  was  done,  we  are  of  tne  opinion  the  district  was  organ- 
ized under  the  act  of  1868,  and  this  was  clearly  ruled  in  the  opinion 
of  the  lower  court.  The  provision  as  to  the  approval  of  the  for- 
mation of  the  district  applies  only  to  districts  ori^nally  formed 
under  the  act  (sections  30,  31),  and  has  no  application  to  districts 
previously  formed  and  organized  under  the  act  of  1868.  It  is  fur- 
ther provided  bs  to  such  previously  existing  districts,  that  whenever 
any  such  district  shall  organize  under  the  provisions  of  this  act  (of 
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1868),  the  sapervisors  of  the  county  shall  tnm  over  to  the  trustees 
aU  the  books  and  papers  in  their  possession  relating  solely  to  that 
district. 

It  was  certainly  the  intention  of  the  framers  of  the  act,  as  it  was 
at  first  provided,  that  whenever  the  tax  levied  should  be  insufficient 
to  pay  for  the  reclamation  or  for  necessary  repairs,  the  supervisors 
of  the  county  where  the  district  was  situated  should,  upon  revised 
estimates  furnished  by  the  trustees,  make  additional  levies  of 
assessment  for  that  purpose:  Sections  83,  34.  Such  intention  ex- 
isted  and  applied  as  wefl  to  districts,  previously  existing  and  organ- 
ized  under  it  as  to  districts  originally  formed  under  it.  Such  inten- 
tion is  indicated  by  what  has  been  just  above  cited  from  the  stat- 
utes. We  see  no  reason  to  hold  that  such  intention  on  the  part  of 
the  legislature  ceased  to  exist  by  the  amendment  in  1872,  of  Sec- 
tion 34.  Further,  the  object  of  the  reauisition  of  the  amended  sec- 
tion to  present  the  statement  mentioned  to  the  board  of  supervisors, 
by  which  the  formation  of  the  district  was  approved,  was  to  direct 
to  what  board  the  statement  should  be  presented  when  the  district 
included  lands  lying  in  more  than  one  county.  In  such  case  a  copy 
of  the  petition,  after  approval  by  the  board  of  supervisors  of  the 
county  to  which  it  had  been  first  presented,  had  to  be  furnished  by 
the  trustees  to  the  board  of  supervisors  of  each  county  in  which  any 
portion  of  the  lands  lay:  Section  32.  This  provision  was  inserted 
to  designate  to  the  trustees  to  what  board  to  present  a  statement, 
where  tne  lands  lay  in  more  than  one  county.  JBut  one  board  had 
to  approve  the  petition,  and  the  statement  was  to  be  presented  to 
that  county,  no  matter  in  what  number  of  counties  the  lands  of  the 
the  district  lay.  But  when  the  lands,  as  in  this  case,  were  in  one 
county,  to  that  board  only  must  the  petitioner  go.  Under  such  cir- 
cumstances, the  board  of  that  county  alone  was  to  deal  with  and 
order  the  levy.  We  think  it  sufficiently  appears  from  the  whole  act 
that  the  intention  was  that  the  statement,  in  case  the  land  was  situ- 
ated in  one  county,  should  be  presented  to  the  board  of  supervisors 
of  that  counly. 

We  are  of  opinion  that  the  statement  herein  was  properly  pre- 
sented to  the  board  of  supervisors  of  Sacramento  county,  in  which 
cotmty  the  district  was  situate,  and  in  so  ruling  we  are  carrying  out 
the  intention  of  the  law  makers  We  are,  therefore,  of  opinion 
that  this  objection  to  the  assessment  cannot  be  sustained. 

For  the  reasons  above  pointed  out,  the  judgment  and  order  must 
be  reversed  and  the  cause  remanded  to  be  tried  anew  in  accordance 
with  the  views  herein  set  forth,  and  it  is  so  ordered. 

Mtbice,  J.,  and  Shabpstein,  J.,  concurred. 
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No.  7J88. 

In  be  Cabbillo. 

InBank.    Filed Octcber X,  I884. 

JuBTiOK*8  OouBT  OF  San  Jobb— Gbiminal  Jubibdiotzon  OF.— The  jiutioe'i  ooort  of  the  oity 
of  San  Josej  oivanized  under  the  charter  of  1874,  has  jurisdiction  to  try  and  determine  a 
criminal  action  for  one  of  the  public  offenseii  enumerated  in  section  ll5,  of  the  code  of  civil 
procedure,  charged  to  have  been  committed  within  the  coiporate  limits  of  said  oity,  untQ  the 
organization  of  the  police  court  for  said  cit^,  and  the  election  of  the  police  judge  thereof,  un- 
der the  general  law  of  April  1, 1880,  relative  to  courts  of  justice. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county.    The  opinion  states  the  facts. 

D,  W,  Herringtonj  for  the  appellant. 

8.  J.  Hinds  and  WUliam  L.  Gill,  for  the  respondent. 

MgKee,  J.  The  question  arising  out  of  the  record  in  this  case 
is,  Whether  the  justices'  court  of  the  city  of  San  Jose  has  jurisdic- 
tion to  try  and  determine  a  criminal  action  for  one  of  the  public 
offences  enumerated  in  section  116  of  the  code  of  civil  procedure, 
charged  to  have  been  committed  within  the  corporate  limits  of  said 
city? 

By  section  1,  article  YI,  and  5,  article  XI,  of  the  constitution  of 
1879,  it  was  ordained  as  follows : 

''The  judicial  power  of-  the  state  shall  be  vested  in  the  senate, 
sitting  as  a  court  of  impeachment,  in  a  supreme  court,  superior 
courts,  justices  of  the  peace,  and  such  inferior  courts  as  the  legisla- 
ture may  establish,  in  any  incorporated  city,  or  town,  or  city  and 
county. 

'*  llie  legislature,  by  general  and  uniform  laws,  shall  provide  for 
the  election  or  appointment  in  the  several  counties  ^  *  *  and 
such  other  county,  township  and  municipal  officers  as  public  con- 
venience may  require,  and  shall  prescribe  their  duties  and  fix  their 
term  of  office. '' 

By  a  general  law  relative  to  courts  of  justice  and  various  officers 
connected  therewith,  passed  April  1,  1880,  stats.  1880«  p.  63,  the 
legislature,  in  carrvinff  out  the  commands  of  the  constitution,  pro- 
vided for  Ihe  establiwment  and  organization  of  justices'  courts  in 
incorporated  cities  and  )towns,  and  in  townships  within  the  several 
counties  of  the  state,  and  for  the  establishment  of  a  police  court  in 
each  of  the  incorporated  cities  and  counties,  cities,  and  towns  of  the 
state,  and  prescribed  the  jurisdiction  and  powers  of  said  courts: 
Articles  II  and  lU,  chapter  Y  and  chapter  YI,  stats.  1880.  The 
judicial  power  of  every  city  was  vested  m  a  police  court  (sec.  121, 
G.  G.  P.,  sec.  4,365  pol.  code),  for  which  a  police  judge  was  to  be 
elected,  to  hold  office  for  a  term  to  be  fixed  by  the  common  coun- 
cil: Sec.  4,370,  pol.  code.  And  there  was  granted  to  the  court  ex- 
clusive jurisdiction,  within  the  corporate  limits  of  the  city,  of  the 
subject-matters  enumerated  in  sections  4,426,  4,427,  supra. 

At  the  time  of  the  passage  of  this  general  law,  and  of  the  adop- 
tion of  the  constitution  under  which  it  was  framed,  the  city  of  San 
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Jose  was  administering  its  local  affairs  under  a  charter  which  had 
been  granted  to  her  in  the  year  1874:  Stats.  1873-1,  p.  395.  The 
constitution  declared  that ' '  cities  or  towns  heretofore  or  hereafter 
organized,  and  all  charters  thereof  framed  or  adopted  by  authority 
of  this  constitution  shall  be  subject  to  and  controlled  by  general 
laws:"  Sec.  6,  art.  XI,  const.  The  city  itself  and  the  charter  of  the 
city  were  therefore  subject  to  the  jurisdiction  of  the  general  law  of 
1880,  by  which  a  police  court  was  established  for  the  city;  but  so 
far  as  appears  by  the  record  before  us,  or  otherwise,  no  police 
jud^e  has  been  elected  for  the  city,  and  no  police  court  has  been  or- 
ganized under  the  law. 

That  being  the  case  the  charter  of  the  city  as  to  the  judicial  power 
of  the  city,  remained  in  full  force:  Desmond  v.  Dunn,  55  Cal.,  242; 
Wood  V.  feoard  of  Election  Commissioners,  58  JS. ,  561;  and  by  the 
proyisions  of  the  charter  there  was  established  a  police  court  for 
the  city.     Sections  48  and  49  of  the  charter  declare : 

'*  The  judicial  powers  of  the  city  are  vested  in  a  municipal  Oourt, 
the  presiding  officer  of  which  is  styled  a  police  justice. "  But  the 
charter  contains  no  provision  for  the  election  or  appointment  of  such 
an  officer.  It,  however,  declares  justices  of  the  peace  of  San  Jose 
township  and  the  mayor  of  the  city  competent  to  discharge  all  the 
duties  of  the  office,  and  to  hold  a  police  justice's  court:  Sections  48, 
46,  supra.  The  mayor  of  the  city  is,  tnerefore,  by  the  charter  ex- 
of^cio  police  justice,  and  authorized  to  hold  a  police  court  for  the 
city;  for  'Hhe  term  'police  court,'  as  used  in  the  penal  code, 
includes  police  judges'  courts,  police  courts,  and  all  courts  held  by 
mayors  or  recorders,  in  incorporated  cities  or  towns:"  Section  1,461, 
Penal  Code. 

But  the  police  court  of  the  city  of  San  Jose  is  not  the  police  court 
established  bv  the  legislature  by  the  general  law  of  1880,  which 
provided  for  the  organization  of  a  police  court  in  every  incorporated 
city  by  the  election  of  a  police  judge;  and  gave  to  it.  within  the 
boundaries  of  the  city  in  which  it  was  establisned,  exclusive  author- 
ity of  the  subject-matters  of  its  jurisdiction.  The  legislature,  in  the 
exercise  of  its  discretion,  might  have  made  the  mayors  of  incorpor- 
ated cities  ex-offhio  judges,  but  it  did  not.  The  police  court  of  San 
Jos^  is,  therefore,  a  charter,  not  a  statutory  court,  and  the  mayor  of 
ttie  city,  as  an  eoo-officio  police  justice,  is  a  charter  judicial  officer, 
with  such  judicial  powers  as  the  charter  confers.  These  are:  "Saoh 
jurisdiction  and  authority  as  is  conferred  by  law  upon  justices  of 
the  peace  in  all  criminal  matters,  where  the  crime  may  have  baen 
committed  within  the  corporate  limits  of  said  city,  and  for  all  vio- 
lations of  city  ordinances :"  Section  49,  supra. 

But  the  jurisdiction  of  justices'  courts  over  criminal  matters  is  not 
exclusive.  The  charter  declares  that  justices  of  the  peace  for  San 
Jose  township  are  competent  to  discharge  all  the  duties  of  police 
justice  for  the  city.  The  jurisdiction  of  the  two  courts  is,  there- 
fore, under  the  charter,  concurrent.  Whence  it  follows  that  the 
appellant,  as  a  city  justice  of  the  peace,  had  authority  to  try  and 
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detennine  the  criminal  action  commenced  in  his  court/ and  the 
jndgment  prohibiting  him  from  exercising  his  jurisdiction  is  erro- 
neous. 
Judgment  reversed  and  cause  remanded. 

Mtbioe,  J.,  SHiLBPsTEiN,  J.,  MoBBisoN,  0.  J.,  and  Thornton,  J., 
concurred. 


No.  7,542. 

Gladding  et  al.  v.  Insubanoe  Assoouoion. 

Department  Two,    Filed  October  S,  1884, 

FiRB  Insurancb— Incbkase  of  Risk— Conditions— Waivkb.— a  condition  in  a  policy  of 
fire  insurance,  that  if  the  risk  is  increased  the  policy  shall  be  void,  enters  into  and  forms  part 
of  the  contract  of  insurance;  and  if  the  policy  contains  an  express  stipulation  that  tnch  a 
condition  shall  not  be  waived,  except  by  indorsement  on  the  policy,  it  cannot  be  waived  in 
any  other  way. 

-The  Samb— Evidkncb— F1NDINO8.— The  finding  that  the  increase  of  risk  in  this  case  was 
not  occasioned  by  the  plaintiffs,  or  with  their  consent,  reviewed,  and  held  unsupported  by 
the  evidence. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  ^aintifEs,  ana  from 
an  order  denying  the  the  defendant  a  new  trial.  The  opinion  states 
the  facts. 

A.  W.  ThompaoTt,  for  the,  appellant. 
Fox  &  KeUogg,  for  the  respondents. 

Shabpstein,  J.  The  finding  that  the  hay,  which  was  in  a  shed  near 
the  building  destroyed  by  fire,  was  not  stored  there  by  the  plaintiffs 
or  with  their  consent,  but  was  stored  there  with  the  knowledge  and 
consent  of  the  authorized  agent  of  the  defendant,  and  that  uie  in- 
crease of  risk  occasioned  thereby  was  with  the  knowledge  and  con- 
sent of  the  defendant,  is  attacked  on  several  grounds,  some  of  which 
we  think  to  be  well  founded. 

1.  A  witness  for  plaintiffs  testified  that  he  stored  the  hay  in  the 
shed,  and  that  before  doing  so  he  applied  to  plaintiffs  for  permission, 
and  was  told  bv  one  of  them  that  he  would  not  consent  unless  wit- 
ness obtained  the  consent  of  Mr.  Kinney  (defendant's  agent).  If  he 
consented,  witness  could  put  the  hay  in.  He  savs  he  saw  Kinney, 
and  was  told  by  him  ''to  go  on  and  put  it  in."  1?hereupon  witness 
stored  the  hay  in  the  shed.  This  evidence  is  not  contradicted,  and 
being  introduced  by  plaintiffs  we  may  assume,  as  against  thdln,  its 
entire  truthfulness.  The  finding  that  the  hay  was  not  stored  in  the 
shed  with  the  consent  of  the  plaintiff's  is  clearly  at  variance  with  the 
fact  of  their  having  consentea  to  its  being  so  stored  if  ELinney  would 
consent. 

2.  There  is  a  stipulation  in  the  policy  that  it  shall  be  void  '^  if 
the  risk  be  increased  by  any  means,"  and  another  that  *'  the  use  of 
general  terms,  or  anything  less  than  a  distinct,  specific  agreement 
clearly  expressed,  and  indorsed  on  this  policy,  shall  not  be  con. 
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straed  as  a  waiver  of  any  printed  or  written  condition  or  restriction 
therein. " 

It  is  alleged  in  the  answer  that  the  risk  was  materially  increased 
by  storing  hay  in  said  shed.  The  court  should  have  found  whether 
it  was  or  not.  There  was  some  evidence  which  tended  to  prove  that 
it  was. 

If  an  effect  is  to  be  given  to  the  clause  last  above  quoted  from 
the  policy,  the  finding  that  the  hay  was  stored  ''with  the  knowledge 
and  consent  of  the  authorized  agent  of  Uie  defendant,"  is  not  suffi- 
cient to  constitute  a  waiver  of  the  preceding  clause,  that  "if  the 
risk  be  increased  by  any  means"  the  ''policy  shall  be  void."  That 
finding  has  no  other  support  than  is  afforded  it  by  evidence  that 
when  the  plaintiffs  were  asked  to  consent  to  the  storage  of  hay  in 
the  shed,  they  told  the  applicant  that  if  Kinney  would  consent  they 
would;  and  that  Einney  was  at  that  time  defendant's  local  agent  at 
Oakland.  The  powers  of  such  an  agent  are  nowhere  stated.  He 
was  not  the  agent  through  whom  the  application  for  insurance  was 
made,  and  does  not  appear  to  have  had  anv  connection  with  the 
matter  before  his  consent  to  the  storage  of  the  hay  was  asked  and 
obtained.  The  authority  to  consent  to  an  increase  of  the  risk  was 
probably  inferred  from  the  fact  that  he  was  the  local  agent  of  the 
company  in  the  city  where  the  loss  occurred. 

As  to  who  should  have  indorsed  on  the  policy  a  consent  to  an 
increase  of  risk,  in  order  to  have  it  constitute  a  waiver  of  the  condi- 
tion that  if  the  risk  was  increased  the  policy  should  be  void,  the  in- 
strument is  silent.  But  it  explicitly  declares  that  unless  so  indorsed, 
it  shall  not  be  construed  as  a  waiver  of  any  written  or  printed  con- 
dition or  restriction  contained  in  the  policy.  Apparently,  the  mode 
is  the  measure  of  the  power.  If  so,  no  omcer  of  the  company  was 
authorized  to  consent  to  an  increase  of  the  risk  in  any  other  than 
the  prescribed  mode.  We  do  not  doubt  the  competency  of  the 
parties  to  stipulate  that  no  condition  or  restriction  contained  in  the 
policy  should  be  waived  except  by  indorsement  on  it;  and  that  they 
did  so  stipulate  is  too  clear  to  admit  of  doubt. 

The  condition  that  if  the  risk  was  increased  the  policy  should  be 
void  entered  into  and  formed  a  part  of  the  contract  of  insurance, 
and  we  know  of  no  case  in  which  it  has  been  held  that  an  express 
stipulation  that  such  a  condition  should  not  be  waived  except  by 
indorsement  on  the  policy,  could  be  waived  in  any  other  way.  The 
furthest  that  any  court  has  gone,  so  far  as  we  are  advised,  was  to 
hold  that  this  did  not  apply  to  stipulations  which  were  to  be  per- 
formed after  a  loss  had  occurred,  such  as  giving  notice  and  furnish- 
ing preliminary  proof  of  the  loss  :  Franklin  F.  Ins.  Oo.  v.  Chicago 
Ice  Co..  36  Ay.,  100. 

Judgment  and  order  reversed. 

Mtbice,  J.,  and  Thobnton,  J.,  concurred. 
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No.  20,012. 

People  v.  Oablton. 

DepaiUMfU  Two.    Filed  Ociober  t,  I884. 

Evidence  Held  Sufficient  to  Justify  the  Vbbdict,  and  no  error  found  in  the  instruc- 
tionB  or  in  the  questions  asked  the  defendant. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Olara 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  deny  ing 
the  defendant  a  new  trial. 

Lannar  dt  Layson,  for  the  appellant. 
J.  H.  Campbell,  for  the  respondent . 

The  Court.     We  think  the  evidence  sufficient  to  justify  the  verdic  t. 

The  charge,  as  a  whole,  seems  to  have  been  as  favorable  to  the 
defendant  as  the  circumstances  required. 

The  defendant's  case  could  not  have  been  prejudiced  by  the  ques- 
tions put  to  him  when  on  the  witness  stand,  by  the  district  attorney. 
The  answers  were  all  favorable  to  the  defendant,  and  no  attempt  was 
made  to  contradict  him. 

Judgment  and  order  affirmed. 


Na  8,820, 

Home  and  Loan  Associates  v.  Wileins. 

BepaHmaU  Twk    FUei  October  S,  I884. 

FOBBOLOSUBB  OF  SEPARATE  HoRTOAOBB — Decebb—S ALB. —The decree  in  an  action  for  the 
foreclosure  of  two  mortgages,  each  being  on  separate  parcels  of  land,  must  provide  that  each 
parcel  should  be  sold  to  satisfy  the  sum  for  which  it  was  separately  mortgaged. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  8an  Francisco,  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts. 

E.  A.  &  O.  E.  Lawrenccy  for  the  appellant. 
J.  R.  Brandon,  for  the  respondent. 

The  Court.  This  action  was  brought  to  foreclose  two  mort- 
gages, each  of  which  was  on  a  separate  and  distinct  parcel  of  prop- 
erty. The  decree  is  for  the  sale  of  both  parcels  to  satisfy  the  ag- 
gregate sum  due  on  both  mortgages.  In  tnat  regard  the  decree  is 
erroneous.  Each  parcel  should  be  sold  to  satisfy  the  sum  for  wh  ich 
it  was  separatelv  mortgaged. 

Cause  remanded  with  directions  that  the  decree  be  modified  as 
above  suggested. 
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THE   TRUE  METHOD  OP  INTERPRETING  THE  CIVIL  CODE. 

(Ooniinu^d,) 

We  can  conceive  of  circumstances  under  which  the  first  of  these  two 
systems  or  principles  would  be  appropriate  and  advantageous.  If  a 
code  were  absolutely  complete,  so  that  the  pre-existing  jurisprudence 
might  be  blotted  out  without  injury  to  society;  if  it  embodied  and 
enacted  every  rule  of  the  law  necessary  for  the  regulation  of  human 
affiiirs,  so  that  courts  would  never  be  obliged  to  go  outside  of  its  provis- 
ions, and  to  take  a  rule  from  the  previous  statute  or  common  law;  if  its 
arrangement  and  classification  were  made  according  to  strictly  scientific 
principles,  so  that  there  was  no  conflict,  omission,  or  obscurity;  if  the 
phraseology  adopted  by  its  authors  were  uniform  and  consistent  through- 
out all  of  its  provisions,  so  that  no  doubt  could  arise  as  to  the  meaning 
of  particular  words  or  clauses;  then  the  courts  might,  perhaps,  follow 
the  first  mentioned  system  in  its  interpretation,  without  wrong  to  suit- 
ors, and  without  injury  to  the  law  of  the  state.  This  would  more 
especially  be  the  case,  if  such  a  code  dealt  exclusively  with  the  penal  or 
eriminal  law,  rather  than  with  that  department  of  jurisprudence  which 
relates  to  private  civil  rights  and  duties.  For  example,  if  the  code  of 
criminal  law,  herein  before  described,  now- pending  before  the  British 
Parliament,  should  be  enacted,  the  English  courts  might  well  apply  to 
it  this  purely  textual  principle  of  interpretation,  and  might  be  under 
no  necessity  of  invoking  the  aid  of  common  law  doctrines,  in  order  to 
determine  the  meaning  and  effect  of  particular  provisions. 

All  these  features  and  elements,  however,  which  could  warrant  such  a 
mode  of  judicial  exposition  and  treatment,  are  utterly  wanting  in  the 
civil  code  of  California. 

My  fundamental  proposition,  to  which  ail  of  the  foregoing  discussion 
is  merely  introductory,  may  therefore  be  stated  as  follows:  Except  in 
the  comparatively  few  instances  where  the  language  is  so  clear  and  une- 
quivoc€J  as  to  leave  no  doubt  of  an  intention  to  depart  from,  alter,  or 
abrogate  the  common  law  rule  concerning  the  subject-matter,  the  courts 
should  avowedly  adopt  and  follow  without  deviation  the  uniform  prin- 
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ciple  of  interpreting  all  the  definitions,  statements  of  doctrines,  and 
rules  contained  in  the  code  in  complete  conformity  with  the  common 
law  definitions,  doctrines,  and  rules,  and  as  to  all  the  subordinate  effects 
resulting  from  such  interpretation.  A  general  intent  of  the  legislature 
to  re-enact  and  declare  common  law  doctrines  and  rules,  with  all  their 
consequences,  should  be  assumed  and  strictly  enforced  by  the 
courts  in  their  work  of  interpreting  all  the  provisions,  except 
in  the  few  special  instances  where  a  contrary  intent  is  unequivo- 
cally manifested  by  the  particular  language.  Although  in  formulating 
a  particular  rule,  the  authors  of  the  code  may  have  abandoned  the  cus- 
tomary and  familiar  phraseology  of  judges  and  text-writers,  and  have 
adopted  terms  hitherto  unused  and  unknown;  and  even  although  a  par- 
ticular definition,  statement  of  doctrine,  or  rule  may  be  so  expressed 
that,  if  the  provision  stood  alone,  as  a  new  and  independent  creation, 
unconnected  with  any  pre-existing  law,  its  literal  import  and  meaning 
might  be  different  from  the  common  law,  yet  the  courts  should  apply  the 
same  principle,  should  recognize  and  enforce  the  same  general  intent, 
and  should  regard  such  provisions  as  enactments  of  common  law  defini- 
tions, doctrines,  or  rules — unless  the  language  left  no  doubt  whatever  of 
a  design  to  depisirt  from  the  common  law.  No  provision  of  the  code 
should  be  interpreted  by  itself  alone;  its  meaning  and  effect  should  be 
discovered  by  a  comparison  with  all  the  other  provisions  relating  to  the 
same  subject-matter,  and  especially  by  a  reference  to  the  pre-existing 
and  still  existing  common  law  rules. 

The  correctness  of  this  proposition  seems  to  be  clearly  established  by 
the  following  among  other  reasons,  some  of  which  extend  with  equal 
cogency  to  all  codes,  while  the  others  apply  with  special  force  to  our 
civil  code. 

First,  The  common  law  as  a  form  of  jurisprudence  possesses  certain 
peculiar  excellencies,  acknowledged  by  iJl  able  jurists  to  belong  to  it  in 
the  highest  degree,  which  constitute  its  essential  characteristics,  and 
which  render  it,  in  those  respects,  superior  to  any  other  form  of  muni- 
cipal law  in  its  adaptability  to  the  needs  of  a  progressive  society;  and  a 
code  should  be  so  composed,  and  especially  should  be  so  interpreted 
and  construed  by  the  courts,  as  to  preserve  to  the  greatest  possible  ex- 
tent these  peculiar  exceUencies.  The  distinguishing  element  of  the 
common  law,  and  one  of  its  highest  excellencies,  is  its  elasticity,  its 
power  of  natural  growth  and  orderly  expansion.  Its  doctrines,  however 
formulated,  are  not  limited  to  any  fixed,  existing  condition  of  facts,  but 
they  may,  by  virtue  of  their  own  inherent  power,  be  extended  to  new 
facts  and  circumstances,  as  these  are  constantly  arising  in  the  inter, 
course  of  men  and  transactions  of  life.  The  peculiarity  of  statutes,  on 
the  other  hand,  is  their  rigidity.     Statutory  rules  once  enacted  cannot 
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be  readily  modified  and  expanded  by  the  courts  bo  as  to  ooyer  new  facts 
and  rebttions  not  included  within  their  expressed  terms.  I  may  be  per- 
mitted to  quote  language  which  T  had  used  with  reference  to  this  sub- 
ject in  another  place:  ''  What  is  required  in  any  form  of  national  juris- 
prudence that  it  may  best  accomplish  its  design  ?  First,  that  the  sev- 
eral rules  should  be  clear,  precise  and  certain,  so  that  the  citizen,  as  far 
as  the  nature  of  the  subject  will  admit,  may  understand  them,  and  be 
instructed  in  his  duty.  Secondly,  that  these  rules  should  be  compre- 
hensive, so  that  they  may  embrace  not  only  transactions  and  relations 
already  known,  investigated,  and  in  terms  provided  for,  but  all  others 
which  may  naturally  arise  in  the  progress  of  society.  Thirdly,  that 
these  rules,  however  stringent  they  may  be,  should  not  forever  remain 
fixed  and  immovable,  the  same  through  all  time,  but  should  possess  in 
themselves  the  inherent  power  of  adaptation  to  the  wants  of  a  progres- 
sive people,  being  able  to  withdraw  from  the  forms  of  the  past,  and  fit 
themselves  to  the  life  of  the  present.  Fourthly,  that  these  rules  as  they 
exist  at  any  time,  sboidd  be  flexible,  containing  provision  for  exceptions 
to  their  general  requirements,  so  that  when  a  case  does  not  fall  within 
the  reason,  although  it  may  within  the  letter,  of  a  regulation,  it  shall 
not  be  controlled  by  such  rule  contrary  to  justice  and  equity.  Fifthly, 
that  these  rules  should  not  be  arbitrary  and  disconnected,  but  should 
be  united  together  by  general  principles  into  one  complete  system,  with 
parts  mutually  dependent  and  sustaining. "  ^ 

Of  these  five  requisites  the  single  one  of  certainty  is  claimed  on  behalf 
of  codes  as  their  chief  and  distinguishing  exceUence;  while  even  the 
ablest  advocates  of  codification  concede  that  all  the  others  are  possessed 
in  the  highest  degree  by  the  common  law,  and  by  it  alone.  That  all 
these  peculiar  features  are  of  the  utmost  importance  to  the  well  being 
of  society,  and  that  no  system  of  national  jurisprudence  can  be  perfect 
without  them,  it  needs  no  argument  to  show.  All  the  really  able  jurists 
of  the  highest  authority  in  England  and  in  this  country,  who  have  advo- 
cated the  system  of  c6dification,  have  expressly  recognized  and  fully  ad- 
mitted this  peculiar  excellence  of  our  common  law.  They  have  insisted 
that  tht)  same  excellency  can  be  preserved  in  a  code;  and  that  a  national 
code,  in  order  to  accomplish  its  beneficial  design,  should  be  drawn  up 
by  its  authors,  and  interpreted  by  the  courts,  as  to  preserve  this  dis- 
tinctive feature  of  the  common  law,  in  connection  with  the  element 
of  certainty  belonging  especially  to  codification.  By  far  the  ablest  of  all 
the  English  advocates  of  codification  was  Mr.  John  Austin.  It  is  not 
too  much  to  say  that  all  of  the  present  tendency  in  favor  of  codes 
among  the  lawyers  and  judges  of  England,  is  the  direct  result  of  his 
teachings.    While  urging  the  benefit  to  be  derived  from  codification,  he 
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freely  admits  the  very  great  difficulty  of  framing  a  code  which  shall 
come  up  to  his  ideal,  and  produce  the  behefits  theoretically  belonging 
to  that  form  of  a  national  jurisprudence.  He  dwells  at  large  upon  the 
distinguishing  elements  of  elasticity,  expression  and  progressive  develop- 
ment possessed  by  the  common  law,  and  declares  that  the  same  elements 
may  be,  and  could  be  preserved  in  a  code  properly  planned  and  executed 
in  conformity  with  the  perfect  ideal  or  type.  We  thus  reach  the  con- 
clusion that  the  element  of  certainty  should  not  be  attained  in  a  code 
by  a  sacrifice  of  all  these  other  peculiar  features  which  belong  to  the 
common  law;  but  on  the  contrary,  these  distinguishing  excellencies  of 
the  common  law  should  be  preserved  and  maintained  in  connection  with 
the  "  certainty"  which,  it  is  claimed,  accompanies  statutory  legislation. 
It  must  be  confessed  that  the  authors  of  our  civil  code  in  formulating 
its  provisions,  have  done  little  to  retain,  even  if  they  have  not  com- 
pletely lost  sight  of  and  ignored,  these  attributes  of  the  common  law. 
These  peculiar  excellencies  of  the  common  law,  therefore,  if  they  are 
preserved  at  all,  must  be  secured  and  maintained  by  the  judicial  inter- 
pretation given  to  the  code.  It  is  only  by  construing  and  interpreting 
the  code  as  being  declaratory  of  common  law  definitions,  doctrines,  and 
rules,  that  the  element  .of  elasticity,  expansion  and  comprehension  can 
be  preserved  and  made  ^cient.  Indeed,  the  very  element  itself,  as 
applied  to  and  connected  with  the  code,  consists  wholly  in  such  a  mode 
of  interpretation.  If  each  section  were  interpreted  textually,  as  a  new 
and  independent  enactment,  all  the  peculiar  excellencies  and  advantages 
of  the  common  law  system  would  at  once  disappear  from  our  state  juris- 
prudence. If,  on  the  other  hand,  these  sections  are  generally  interpre- 
ted as  being  merely  declaratory  of  common  law  definitions,  doctrines, 
and  rules,  those  doctrines  and  rules  would  remain  as  efficient  parts  of  our 
jurisprudence,  unchanged  in  substance,  operation,  and  effect,  although 
clothed  with  a  statutory  form.  The  doctrines,  while  embodied  in  the 
code,  under  the  authority  of  the  legislature,  would  still  retain  the  elas- 
ticity, the  power  of  expansion,  and  of  adaptation  to  new  facts  and  cir- 
cumstances, and  the  comprehensiveness  which  belonged  to  them  in  their 
original  form  as  portions  of  the  ''unwritten"  common  law, — or  law 
promulgated  by  judicial  decisions.  Many  of  the  examples  given  in  the 
previous  articles  will  furnish  illustrations  of  this  effect.  If  the  §  2,444 
concerning  the  liability  of  one  held  out  as  a  partner  heretofore  examined, 
were  interpreted  textually,  with  no  reference  to  the  pre-existing  law, 
by  giving  a  strictly  literal  meaning  to  the  word  ''  communicated,"  the 
result  would  be  a  doctrine  quite  different  from  that  of  the  common  law, 
rigid  and  inflexible  in  its  operation,  and  capable  of  applying  to  one 
condition  of  fact  alone.     All  the  flexibility,  justice,  and  equity  of  the 
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oommon  law  doctrine  would  be  lost  at  one  blow.  If,  however,  no  special 
effect  is  given  to  the  word  '*  communicated,"  and  the  section  is  inter- 
preted simply  as  an  enactment  of  the  familiar  common  law  doctrine, 
then  that  doctrine,  although  clothed  in  statutory  language,  will  retain 
its  original  breadth  and  flexibility,  and  will  apply  to  every  possible  con- 
dition of  fact  which  comes  within  its  scope  and  operation.  If  §§  2,316 
and  2,317,  previously  discussed,'  are  interpreted  as  declaratory  of  the 
common  law,  as  intended  to  reach  the  general  doctrines  as  to  the  nature 
and  effect  of  ''express  authority"  and  '*  implied  authority"  of  agents, 
then  these  sections  will  apply  to  and  control  all  the  various  facts  and 
relations  which  can  arise  in  the  affairs  of  life,  as  fully  and  as  certainly 
as  though  the  doctrines  which  they  embody  had  remained  in  their  origi- 
nal common  law  form,  and  had  not  passed  through  the  hands  of  the 
legislature.  I  need  not  multiply  illustration.  Every  intelligent  lawyer 
will  appreciate  the  paramount  importance  of  construing  the  civil  code 
so  that  its  sections  shall  preserve  all  the  flexibility,  comprehensiveness, 
and  power  of  expansion  and  adaptation  which  are  the  peculiar  and 
distinguishing  excellencies  of  the  ''law  of  judicial  decision,"  or  so 
called  "  unwritten  "  common  law. 

Second.  The  civil  code,  as  a  matter  of  fact,  was  not  designed  to  make 
any  general  alterations  in  the  established  doctrines  and  rules  of  the  com- 
mon law.  In  this  connection,  it  should  be  carefully  remembered  that 
the  rules  of  our  jurisprudence,  as  they  existed  before  the  code  was 
adopted,  included  the  doctrines  and  rules  of  equity,  as  well  as  those  of 
the  common  law^  technically  so  called.  These  doctrines  and  rules  of 
equity,  and  of  the  law,  as  they  had  been  established  by  judicial  decision 
previously  to  the  code,  were,  on  the  whole,  eminently  just  and  equita- 
ble, and  were  particularly  well  adapted  to  our  social  and  business  wants, 
and  to  our  modes  of  thought  and  life.  No  serious  objection  was  made 
to  the  suhntance  of  the  then  existing  jurisprudence;  the  objections  were 
urged  to  its  form  and  outward  condition,  to  its  being  scattered  through 
innumerable  decisions  and  isolated  statutes,  so  that  it  could  only  be 
known  to  the  protBssional  lawyer.  This  defect  it  was  proposed  to  rem- 
edy by  a  code.  The  main  object  of  a  code,  and  the  principal  benefit 
claimed  to  result  from  it,  was  the  single  element  of  certainty.  By  a  code, 
it  was  asserted,  the  existing  rules  of  the  law  might  be  collected  from  the 
decisions,  statutes,  and  text-books,  in  which  they  were  then  scattered, 
and  arranged  into  one  syatematio  body,  and  might  thus  become  known 
to  all  persons  of  average  intelligence.  In  all  the  movement  in  favor  of 
codification,  no  design  appeared  to  make  new  law.  The  sole  purpose 
was  to  put  the  established  rules  of  the  law,  most  of  which  then  existed 
merely  in  the  form  of  judicial  decision,  into  a  statutory  and  definite  form 

See  ante,  pp. 
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and  language.  The  authors  of  the  code  were,  in  reality,  to  be  compilers, 
rather  than  creators,  of  law.  The  correctness  of  these  statements  is 
shown  by  the  writings  of  the  ablest  advocates  of  codification  in  England 
and  in  the  United  States;  by  all  the  discussions  which  preceded  the 
adoption  of  our  own  codes;  and  by  the  official  reports  of  the  commis- 
sioners, who  prepared  the  proposed  civil  code  in  New  York,  and  of  the 
commissioners  who  drafted  the  civil  code  of  California.  While  a  few 
incidental  rules  were. objected  to,  and  avowedly  changed,  the  main  pur- 
pose to  clothe  existing  rules  in  a  statutory  form,  is  everywhere  apparent. 

Such  being  the  fact,  it  follows,  as  a  necessary  consequence,  that  this 
intent  and  main  design  of  the  authors  of  the  code,  should  be  constantly 
recognized,  and  carried  into  effect  by  the  courts.  In  construing  and  in- 
terpreting the  text,  courts  should  proceed  upon  the  assumption  that  the 
settled  rules  of  law  and  equity  are  not  changed,  but  are  simply  re- 
enacted  in  all  their  force  and  with  all  their  effect,  even  though  there  is 
some  verbal  deviation  from  the  familiar  language  and  mode  of  formulating 
these  rules  in  almost  every  section.  It  is  only  where,  from  the  language 
employed,  and  the  mode  of  expression,  an  intent  to  alter  the  previous 
law  is  unequivocal,  and  beyond  all  doubt,  that  the  courts  should  inter- 
pret a  provision  as  making  any  change.  In  this  manner  alone  can  the 
main  design  of  the  code  be  carried  into  operation. 

Third,  .The  civil  code  does  not  embody  the  whole  law  concerning 
private  and  civil  relations,  rights,  and  duties;  it  is  incomplete,  imper- 
fect, and  partial. 

It  is,  perhaps,  inevitable  that  the  system  of  codifying  the  private  civil 
jurisprudence,  the  common  law  and  equity — shall  finally  prevail  in  this 
country  and  in  England.  One  fact,  however,  is  true,  if  any  certain  con- 
clusion can  be  drawn  from  both  reasoning  and  experience.  The  benefits 
which  are  claimed  for  the  system  of  codification,  avowedly  belong  only  to 
a  complete  code — to  a  code  which  shall  embody  the  entire  existing  civil 
jurisprudence  of  the  state,  absolutely  all  of  the  legal  rules  which  are 
recognized  as  operative,  whether  originally  created  by  statute  or  by  judi- 
cial decision.  Such  a  code  should  cover  the  whole  domain  of  civil  juris- 
prudence, so  that  the  courts  should  find  in  it  the  source  of  all  their 
decisions,  and  should  never  be  obliged  to  go  behind  it,  and  borrow  a 
rule  from  the-  pre-existing  conmion  law  or  equity.  Austin,  who  is  the 
leading  advocate  of  codification  among  the  English  jurists,  and  who 
really  originated  the  movement  in  England  and  in  this  country,  bases  all 
his  reasoning  upon  such  a  complete  and  exhaustive  code;  but  while 
holding  it  up  as  an  ideal,  he  fully  admits  the  great  difficulty  of  framing 
a  code  which  shall  at  all  fulfill  the  conception  and  produce  its  antici- 
pated benefits.  It  seems  to  me  that  reasoning  and  experience,  alike, 
show  that  a  mere  partial  civil  code,  a  code  which  only  professes  to  con- 
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tain  elementary  definitions,  the  most  general  doctrines,  and  a  few  special 
rules,  leading  the  great  mass  of  practical  rules  and  doctrines  still  exist- 
ing as  apart  of  the  common  law  and  equity  by  its  side,  is  only  an  addi- 
tional source  of  uncertainty  and  confusion  introduced  into  the  jurispru- 
dence of  a  state.  As  this  description  applies  in  the  most  direct  manner 
to  the  ciyil  code  of  Galifomia,  the  inquiry  remains,  how  far  may  this 
uncertainty  and  confusion  be  lessened  or  removed  by  its  judicial  inter- 
pretation ? 

J.  K  P. 

[to -BE  COlflTDrUED. ] 
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SUPREME  COURT  OF  COLORADO. 
Sweet  v.  Bone  et  al. 

FiUd  May  16,  1884. 

Mining  Laws— Location  of  Placer  Claim— Statutes  Affbctino.— The  provisioiis  of 
section  2,324  of  the  United  States  revised  statutes,  requiring  a  mining  location  to  be  dis* 
tinctly  marked  on  the  ground,  so  that  its  boundaries  may  be  readily  traced,  that  a  record 
of  the  claim  should  be  made,  and  that  annual  work  to  the  value  of  one  hundred  dollars 
should  be  done  thereon,  apply  both  to  placer  and  to  lode  locations.  A  state  statute,  or  a 
rule  of  miners,  which  attempts  to  dispense  with  such  requirements  is  void. 

Possession  of  Claim— Subsequent  Location.— Mere  possession  of  a  mining  claim,  with- 
out a  valid  location,  is  not  sufficient  to  hold  such  claim  as  against  a  subsequent  location, 
made  in  aocordance  with  law. 

Ebbob  to  the  district  court  of  Chaffee  county.  The  opinion  states 
the  facts. 

McDonald  dk  Norris,  for  the  appellants. 
A.  S.  Weston,  for  the  appellee. 

Beck,  C.  J.  This  was  an  action  brought  by  plaintiff  in  error,  in 
the  court  below,  in  support  of  an  adverse  claim,  filed  a^st  an 
application  for  a  patent  to  a  placer  mining  claim.  Plaintiff  claims 
to  own  the  ''  Holmes  placer  claim/'  consisting  of  one  hundred  and 
sixty  acres,  situate  in  Cottonwood  mining  district,  Chaffee  county, 
by  purchase  from  the  original  owners,  wh6,  it  is  alleged,  duly 
located  it  in  compliance  with  the  local  laws  and  rules  of  miners  of  said 
mining  district,  and  with  the  laws  of  the  United  States  and  of  the 
state  of  Colorado,  on  the  sixth  day  of  January,  1879. 

It  is  alleged,  and  the  exhibits  offered  in  evidence  show,  that  eight 
persons  joined  in  the  location,  and  that  a  location  certificate  de- 
scribing the  premises,  was  filed  and  recorded  in  the  office  of  the 
county  clerk  and  recorder  of  said  county,  on  the  seventh  day  of 
January,  1879. 

It  is  alleged  that  defendants  entered  upon  a  portion  of  said  tract, 
known  as  the  ^'  Bonk  placer  claim,"  consisting  of  forlg^  acres,  on  the 
eleventh  day  of  May,  1880,  and  subsequently  applied  for  a  patent 
thereto. 

Defendants  claimed  to  have  staked  off  their  two  claims  of  twenty 
acres  each,  which  they  stvle  **  the  Bonk  placer  claim,"  on  the 
twentieth  of  March,  1877,  but  admit  that  they  filed  for  record  no 
location  certificates  until  April  and  July,  1880. 

The  verdict  and  judgment  were  for  the  defendants,  and  the  errors 
assigned  by  the  plaintiff  relate  to  the  rulings  of  the  court  upon  the 
trial,  and  to  the  instructions  given  and  refused. 

The  pleadings  and  proofs  show  that  defendants  made  no  record  of 
their  location  for  a  period  of  three  years  after  ''staking "  their 
claim  and  taking  possession  of  it.  IJiey  further  show  wat  the 
plaintiff 's  grantorslocated  and  recorded  ' '  the  Holmes  placer  claim," 
(which  includes  within  its  boundaries  the  Bonk  claim,)  one  year 
and  eight  months  after  the  location  of  the  latter. 

The  testimony  ih  conflicting  as  to  the  amount  of  work  and  im- 
provements done  and  made  annually  by  the  respective  parties  on 
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their  claims,  bat  the  important  inqniiy,  under  the  errors  assigned, 
is,  was  the  case  tried  upon  a  correct  construction  of  the  law  appli- 
cable to  the  location  and  possession  of  placer  mining  claims  ? 

Plaintiff  in  error  says  defendants  failed  to  comply  with  two  essen- 
tial requirements,  viz: 

First — ^Their  location  was  not  distinctly  marked  upon  the  ground 
so  that  its  boundaries  could  be  readily  traced. 

Second — ^No  record  was  made  of  their  location  until  long  after 
their  rights  of  possession  were  forfeited. 

If  liie  foregoing  were  essential  requirements  at  the  time  of  de- 
fendants' attempted  location,  and  if  they  were  disregarded,  as 
alleged,  then  the  **  Bonk  claim"  was  subject  to  relocation,  and  if 
the  plaintiff  in  error  and  his  grantors  complied  with  the  law  in 
respect  to  their  location  and  possession,  they  were  entitled  to  re- 
cover. 

The  plaintiff 's  location  certificate  was  at  first  admitted  in  evi- 
dence, and  afterwards  rejected,  and  the  jury  instructed  to  disregard 
it,  on  the  ground  that  it  was  made  and  recorded  before  the  passage 
of  the  state  statute  of  June  10,  1879,  which  requires  the  recording 
of  a  location  certificate  of  a  placer  claim;  the  court  ruling  that  prior 
to  the  passage  of  this  act  no  location  certificate  was  required  to 
constitute  a  valid  location  of  such  a  claim. 

Upon  the  same  theorv,  apparently,  the  court  refused  or  failed  to 
instruct  the  jury  as  to  tne  necessity  of  marking  the  boundaries  of 
defendants'  claims. 

It  is  conceded  that  prior  to  the  act  of  June  10, 1879,  no  state  stat- 
ute specifically  applying  to  the  location  of  placer  claims,  existed  in 
Colorado,  but  upon  the  part  of  plaintiff  in  error  it  is  claimed  that 
the  act  of  congress  of  May  10, 1872,  covered  this  class  of  claims  as 
well  as  lode  claims,  and  that  a  compliance  with  its  provisions  was 
necessary  to  constitute  valid  locations  of  both  classes  of  claims. 

The  provisions  relied  upon  are  embodied  in  section  5  of  said  act, 
which  section  is  incorporated  in  the  revised  statutes  of  the  United 
States,  and  numbered  therein  section  2,324.     It  provides  as  follows: 

'''Die  miners  of  each  mining  district  may  make  regulations  not 
in  conflict  with  the  laws  of  the  United  States,  or  with  the  laws  of 
the  state  or  territory  in  which  the  district  is  situated,  governing  the 
location,  manner  of  recording,  amount  of  work  necessary  to  hold 
possession  of  a  mining  claim,  subject  to  the  following  requirements: 
The  location  must  be  distinctly  marked  on  the  ground  so  that  its 
boundaries  can  be  readily  traced.  All  records  of  mining  claims 
hereafter  made  shall  contain  the  name  or  names  of  the  locators,  the 
date  of  location,  and  such  a  description  of  the  claim  or  claims 
located,  by  reference  to  some  natural  object  or  permanent  monu- 
ment, as  will  identify  the  claim.  On  each  claim  located  after  the 
tenth  day  of  May,  1872,  and  until  a  patent  shall  have  been  issued 
therefor,  not  less  than  one  hundred  dollars'  worth  of  labor  shall  be 
performed  or  improvements  made  during  each  year.  On  all  claims 
located  prior  to  the  tenth  day  of  May,  1872,  ton  dollars'  worth  of 
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The  theoiy  upon  whioh  the  case  was  tried  below,  a  theory,  too, 
entertained  by  some  law  writers  of  repute,  was  that  the  provisions 
of  the  act  of  congress  concerning  the  marking  of  boundaries,  the 
recording  of  claims,  and  the  performance  of  annual  labor  to  the  ex- 
tent of  one  hundred  dollars  on  each  claim,  did  not  refer  to  placer 
claims. 

The  court  appears  to  have  adopted  the  view,  that  if  the  defend- 
ants proved  prior  discovery  of  mineral,  prior  possession,  and  an  an- 
nual expenditure  of  twenty-five  dollars  upon  the  Bonk  claim,  these 
facts  constituted  a  compliance  with  the  law  upon  the  subject,  and 
thev  were  entitled  to  a  verdict. 

On  the  contrary,  however,  the  act  of  May  10th,  1872,  as  we  have 
seen,  includes  this  class  of  claims,  and  requires  the  observance  of 
all  the  requirements  mentioned  in  section  2,324.  The  act  limits  the 
extent  of  a  claim  for  a  single  individual  to  twenty  acres,  and  in- 
stead of  an  annual  expenditure  of  twenty-five  dollars,  as  stated  in 
the  inBtructions  to  the  jury,  requires  an  annual  expenditure  of  at 
least  one  hundred  dollars  on  all  claims  thereafter  located.  Neither 
a  rule  of  miners  nor  a  state  statute  can  authorize  less,  without  being 
in  conflict  with  the  law  of  congress,  and  therefore  void.  We  are  of 
opinion  that  section  2,  of  the  act  of  June  10,  1879  (laws  1879,  p. 
140),  is  in  conflict  with  the  act  of  congress  of  May  10,  1872,  upon 
this  point. 

It  being  evident  that  error  intervened  on  the  trial  in  respect  to 
the  steps  necessary  to  constitute  a  valid  location,  and  in  reierence 
to  the  re<}uirement  concerning  annual  labor,  nothing  would  seem  to 
remain,  in  the  legal  aspect  of  the  case,  save  the  possession.  This 
would  clearly  be  insufficient  to  protect  the  claim  as  against  a  subse- 
quent valid  relocation  thereof. 

In  the  language  of  chief  justice  Waite,  in  Belk  v.  Meagher,  104  U. 
S. ,  284;  "  The  right  to  possession  comes  only  from  a  valid  location. 
Consequently  if  tiiere  is  no  location  there  can  be  no  possession  un- 
der it.  Location  does  not  necessarily  follow  from  possession,  but 
possession  from  location. 

'*  A  location  is  not  made  by  taking  possession  alone,  but  by  mark- 
ing the  ground,  recording  and  doing  whatever  else  is  required  for 
that  purpose,  by  the  acts  of  congress,  and  the  local  laws  and  roga- 
tions. 

The  supreme  court  of  Montana  say,  in  the  recent  case  of  Hopkins 
V.  Noyes,  4  Mont.,  550:  ''  Possession  within  a  mining  district,  to 
be  protected,  or  to  give  vitality  to  a  title,  must  be  in  pursuance  of 
the  law,  and  the  local  rules  and  regulations.  It  must  stand  upon 
the  law,  and  be  the  result  of  a  compliance  therewith.  «  «  # 
Possession  without  location  carries  no  title.  *  ^  *  ^lie  mere 
naked  possession  of  a  mining  claim,  upon  the  public  lands,  is  not 
sufficient  to  hold  such  claim,  as  against  a  subsequent  location, 
made  in  pursuance  of  the  law,  and  kept  alive  bv  a  compliance  there- 
with." 

For  the  errors  mentioned  the  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 
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SUPREME   COURT  OF  NEVADA. 
State,  sx  bel.  Pebbt,  v.  Oommissionsbs  of  Eubeka  Oountt. 

FiUd  September  i9,  2884. 

Elbotion  of  Officbbs— Construction  of  Constitution.— Under  the  constitution  all 
neoeaaary  state,  oounty  and  township  oflBoers  must  be  elected  by  the  people  of  the  locality 
immedii^y  ooooemed. 

The  Samx— Elkction  of  Countt  Assbssors— Extension  of  Term, — County  assesBora  are 
necessary  ofiicerB  within  the  meaning:  of  the  constitution,  and  must  be  elected  oy  the  people. 
Tlie  legiJuatnre  has  no  power  to  extend  the  terms  of  such  officers  beyond  the  time  for  which 
they  were  elected,  except  in  cases  of  emergency. 

Appuoation  for  mandamus.    The  opinion  states  the  facts. 

Eugene  B,  Chzrber,  for  the  relator. 

Baker  d  Wines  and  B.  M.  OlarJce,  for  the  respondents. 

liBOHABD,  J.  It  is  the  official  duty  of  the  several  boards  of  county 
commissioners  of  the  state  to  cause  their  clerks,  at  least  twenty  days 
before  any  general  election,  to  make  out  and  deliver  to  the  sheriff  of 
their  oounirjr,  or  to  the  justice  of  the  peace  of  any  county  attached 
for  judicial  purposes,  three  written  notices  for  each  election  pre- 
cinct, stating  the  time  and  place  where  such  election  will  be  held, 
and  ihe  names  of  the  offices  to  be  filled:  Stat.  1873,  198,  Sec.  4. 
On  the  twenty-fifth  of  August,  1884,  at  a  regular  meeting  of  the 
board  of  connif  commissioners  of  Eureka  county,  respondents,  acting 
as  such  board,  directed  their  clerk  to  issue  election  notices  for 
county  and  township  offices  in  and  for  Eureka  county,  to  be  voted 
for  on  the  first  Tuesday  after  the  first  Monday  in  November,  1884, 
but  in  said  notices  omitted  the  office  of  county  assessor. 

Belator,  a  citizen  of  the  United  States,  a  resident,  qualified  elec- 
tor and  taxpayer  of  Eureka  counfy,  appeared  before  said  board,  and 
in  writing  demanded  that  the  office  of  county  assessor  be  inserted 
as  an  office  to  be  filled  at  said  election. 

Bespondents  refused,  and  still  refuse,  to  give  any  notice  of  the 
election  of  said  officer,  on  the  ground  that,  by  an  act  of  the  legisla- 
ture of  the  state,  which  became  a  law  March  14,  1883,  the  terms  of 
the  several  county  assessors  of  the  state  were  extended  from  two  to 
four  years;  that  by  reason  thereof  there  is  no  county  assessor 
to  be  elected  in  said  county  for  the  two  years  next  ensuing  the 
first  day  of  January,  1885,  and  that,  therefore,  a  notice  of  the  elec- 
tion of  said  officer  is  not  required  or  authorized  by  law. 

Prior  to  the  last  session  of  the  legislature  in  1883,  the  terms  of 
county  assessors  were  fixed  by  law  at  two  years,  and  the  several  in- 
cumbents were  elected  at  the  general  election  of  1882,  for  the  period 
of  two  years. 

According  to  the  statutes  in  force  at  the  time  of  their  election, 
their  term  of  office  would  have  expired  on  the  first  Monday  in  Jan- 
uary, 1885. 

But  the  le^lature  of  1883,  passed  an  act  which  provided  that 
there  should  be  elected  at  the  general  election  in  1866,  and  every 
four  years  thereafter,  in  each  county,  one  county  assessor,  and  that 
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the  terms  of  the  office  of  oonnty  assessors  then  in  office  shoold  ex- 
pire on  the  first  Monday  in  January,  1887.^ 

In  other  words,  the  legislature  endeavored  to  extend,  and  if  the 
second  section  of  the  statute  in  question  (stats.  1883,  123)  is  valid, 
did  extend  the  terms  of  office  of  the  several  county  assessors  of  the 
state  two  years  beyond  the  time  for  which  they  were  elected  by  the 
people. 

It  is  claimed  by  relator  that  the  legislature  had  not  such  power, 
for  several  reasons,  but  mainly  because,  under  the  constitution,  the 
office  of  county  assessor  must  be  filled  by  an  election  by  the  people, 
and  that  the  statute  under  consideration  violates  that  right. 

On  the  contrary,  it  is  urged  by  respondents  that  this  is  not  a  con- 
stitutional office;  that  it  is  purely  of  legislative  origin  and  creation, 
and  that,  therefore,  the  legislature  may  do  with  it  as  it  wills;  that 
under  the  constitution  the  legislature  has  power  to  declare  by  law 
the  tenure  of  the  office,  and  tnat,  consequently,  it  may  extend  the 
term  to  four  years. 

In  construing  constitutions  the  first  and  last  duty  is  to  asoertain 
the  intention  of  the  framers  of  the  instrument  and  of  the  people  who 
ratified  it. 

Courts  are  governed  by  the  same  rules  whether  constructing  con- 
stitutions or  statutes. 

It  is  undoubtedy  the  duty  of  courts  to  uphold  statutes  passed  by 
the  legislature,  unless  their  unconstitutionality  clearly  appears;  in 
which  case  it  is  equally  their  duty  to  declare  them  null. 

From  an  examination  of  the  entire  constitution  does  it  clearly  ap- 
pear that  the  people  intended  to  retain  the  right  to  elect  the  incum- 
bents of  the  office  of  county  assessor,  and  if  they  did,  does  the  seo- 
ond  section  of  the  statute  in  question  violate  that  right  ? 

We  deem  it  unnecessary  to  pass  upon  the  question  whether  this 
office  is  of  constitutional  or  legislative  origin;  for  whether  it  be  one 
or  the  other,  if,  as  we  think,  under  the  constitution,  it  must  be 
filled  by  election  by  the  people,  no  other  method  can  be  adopted. 

So,  for  the  purposes  of  this  decision,  we  shall  admit  that  it  was 
created  by  the  legislature,  and  therefore  that  the  law-making  power 
eould  abolish  it  and  adopt  some  other  method  of  complying  with 
section  1  of  article  10  of  the  constitution  concerning  taxation. 

But  this  admission  by  no  means  sustains  the  conclusion  that  the 
legislature  has  power  to  fill  the  office  by  legislative  or  other  appoint- 
ment, or  otherwise  than  by  popular  election ,  so  long  as  the  office  exists. 

We  admit;  also,  that  the  legislature  can  perform  any  act  not  pro- 
hibited by  the  constitution;  that  outside  of  constitutional  limita- 
tions and  restrictions  its  power  is  ' '  as  absolute,  omnipotent  and  nn- 
oontrolable  as  parliament." 

But  in  seeking  for  limitations  and  restrictions,  we  must  not  con- 
fine ourselves  to  express  prohibitions.  Negative  words  are  not  in- 
dispensible  in  the  creation  of  limitations  to  legislative  power,  and 
if  tne  constitution  prescribes  one  method  of  filling  an  office,  the 
legislature  cannot  adopt  another. 
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From  its  natare,  a  oonstitution  cannot  specify  in  detail  and  in 
terms  eyeiy  minor  limitation  obvionsly  intended.  It  follows,  that 
implied  as  well  as  express. restrictions  mnst  be  regarded,  and  that 
neither  the  legislature  nor  any  other  department  of  the  government 
oan  i^rform  any  act  that  is  prohibited  either  expressly  or  by  fair 
implication;  People  v.  Draper,  15  N.  T.,  643;  Lowery  v.  Gndley, 
30  Conn.,  458;  People  v.  Hurlbut,  24  Mich.,  98. 

Prohibitions  implied,  if  they  plainly  exist  in  a  constitution,  have 
all  the  force  of  express  prohibitions. 

For  instance,  it  is  declared  in  section  32  of  article  4  that  the  leg- 
islature shall  provide  for  the  election,  by  the  people,  of  certam 
officers  named.  There  are  no  negative  words  employed  to  the  effect 
that  the  legislature  shall  not  elect  or  appoint  them,  or  provide  for 
their  election  or  appointment  in  some  other  way;  still  no  one  would 
claim  that  a  law  providing  for  their  election  or  appointment  by  a 
different  mode  would  be  constitutional.  In  fact,  counsel  for  respond- 
ents admit  that  it  would  not  be. 

After  a  careful  examination  of  the  entire  constitution,  we  are 
<slearly  of  opinion  that  the  framers  and  the  people  intended  that  all 
necessary  state,  county  and  township  officers  snould  be  elected  by 
the  people  of  the  locality  immediately  concerned. 

Such,  in  the  main,  was  the  method  of  choosing  officers  prior  to 
the  adoption  of  the  constitution,  and  such  has  been  the  construc- 
tion placed  upon  that  instrument  by  the  legislature,  at  least  before 
the  passage  oi  the  statute  under  consideration,  and  even  according 
th  this  statute,  the  same  method  is  to  continue,  after  the  expiration 
of  two  years. 

The  constitution  makes  provision,  in  terms,  for  the  election  by 
the  people  of  a  governor,  lieutenant  governor,  treasurer,  controller, 
surveyor-generiJ,  attorney-general,  superintendent  of  public  instruc- 
tion, clerk  of  the  supreme  court,  justices  of  the  supreme  court, 
district  judges,  boaras  of  county  commissioners,  members  of  the 
le^slature,  county  clerks,  recorders,  who  are  ex-offldo  auditors,  dis- 
trict attorneys,  sneriffii,  treasurers,  surveyors,  public  administra- 
tors, justices  of  the  peace,  '*  and  other  necessary  officers." 

It  will  be  noticed  that  this  list  includes  all  state  officers  whose 
offices  were  created  by  the  constitution,  and  all  at  any  time  since 
or  now  existing,  wiu  the  exception  of  state  mineralogist,  now 
abolished,  and  state  printer,  both  of  which  were  created  by  the 
legislature  subsequent  to  the  adoption  of  the  constitution. 

It  includes,  also,  all  county  officers  by  name,  for  whose  selection, 
in  any  manner,  constitutional  provision  was  made,  save  such  as 
might  be  chosen  under  and  by  virtue  of  the  words  ' '  and  other 
necessary  officers,"  in  section  32  of  article  4.  It  includes  all  county 
officers  whose  offices  have  existed  since  the  adoption  of  the  consti- 
tution, and  all  that  now  exist,  except  county  assessor  and  county 
school  superintendent.  It  is  not  claimed  that  the  legislature  could 
make  provision  for  the  election  or  appointment  of  the  officers  in- 
cludea  in  the  above  list,  other  than  by  election  by  the  people.    But 
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the  framers  of  the  conatitntion  did  not  intend  to  name  in  that  instru- 
ment all  the  officers  that  ooald  be  elected,  or  limit  the  state  to  snch 
as  were  mentioned.  On  the  contrary,  section  32  of  article  4  plainly 
shows  an  intention  to  leave  it  to  the  legislatore  whether  officers 
other  than  those  specifically  named  are  reqnired,  and  if  they  are, 
power  is  given  to  create  them  and  to  make  provision  for  filling 
them,  provided,  only,  that  the  incumbents  shall  be  elected  by  the 
people. 

Section  32  is  as  follows:  ''  The  legislature  shall  provide  for  the 
election,  by  the  people,  of  a  clerk  of  the  supreme  court,  county 
clerks,  county  recorders,  who  shall  be  ex-offido  county  auditors,  dis- 
trict attorneys,  sheriffs,  countv  surveyors,  public  administrators  and 
other  necessiftry  officers,  and  fix  by  law  their  duties  and  compensa- 
tion." 

Provisions  for  the  election  of  the  other  officers  named  in  the  con- 
stitution is  made  in  other  sections. 

At  the  time  the  constitution  was  framed  the  law  provided  for  the 
election  of  county  assessors  and  county  school  superintendents. 
We  cannot  say  why  those  officers  were  omitted  from  the  constitu- 
tion. •  It  may  be  because  the  framers  deemed  it  wise  to  leave  the 
method  of  exercising  the  important  functions  of  the  government 
appertaining  to  the  revenue  and  public  schools  to  the  wisdom  of 
tiie  legislature  in  order  that  it  might  be  changed  according  to  pos- 
sible emergencies. 

But  whatever  the  reason  may  have  been,  it  cannot  be  said  that  a 
failure  to  make  specific  mention  of  assessor  or  anv  other  officer  in 
section  32,  or  elsewhere  in  the  constitution,  justines  the  conclusion 
that  the  legislature  is  empowered  to  fill  a  necessary  office  by  any 
method  other  than  by  election  by  the  people. 

The  use  of  the  words  ''and  other  officers '  bars  such  a  conclusion. 

Those  words  were  inserted  for  a  purpose,  and  they  cannot  be  dis- 
lemrded. 

They  show  how  carefully  the  framers  of  the  constitution  intended 
to  guard  what,  in  free  governments,  has  always  been  considered  an 
inestimable  privilege — the  right  of  the  people  to  select  their  own 
officers. 

Under  section  32,  it  is  as  much  the  duty  of  the  legislature  to  pro- 
vide for  tibe  election  by  the  people  of  '  'other  necessary  officers" — 
that  is  to  say,  officers  that  are  necessary  in  exercising  the  functions 
of  the  government  in  running  the  machinery  of  the  state — as  it  is  to 
provide  for  the  election  of  the  officers  named. 

The  upshot  of  the  whole  matter  is  this:  The  framers  of  the  Con- 
stitution decided  for  themselves  that  the  officers  named  were  neces- 
sary, and  should  be  elected  by  the  people;  but  they  left  it  to  the 
legislature  to  decide  as  to  the  necessity  of  additional  ones,  whether 
state,  county  or  township,  requiring  only  that  they,  like  those 
named,  should  be  elected  oy  the  people. 

The  duty  of  deciding  as  to  the  necessity  of  any  office,  other  than 
those  named  in  the  constitution^  is  placed  upon  the  legislature,  and 
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• 
tihat  body,  in  1866,  decided  that  an  assessor  was  necessary  by  enact- 
ing that,  among  other  officers,  there  should  be  elected,  m  each 
county,  one  county  assessor,  whose  term  of  office  should  be  two 
years.  And  the  legislature  of  1883,  that  enacted  the  statute  in  ques- 
tion, also  recognized  such  necessity,  as  before  stated,  by  continuing 
it,  by  providing  for  the  election  of  assessors  in  1866,  and  every  four 
years  tnereaf ter,  and  by  endeavoring,  at  least,  to  extend  the  term  of 
the  present  incumbents  two  years  beyond  the  period  of  their  elec- 
tion by  the  people. 

Outside  of  the  decision  of  the  legislature  as  to  the  necessity  of 
county  assessors,  it  is  evident  that  the  present  method  of  assess- 
ment and  collection,  or  some  other,  to  accomplish  the  same  purpose, 
is  indispensable. 

Section  1,  of  article  10,  of  the  constitution  declares  that  the  legis- 
lature shall  provide  by  law  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation,  and  shall  prescribe  such  regulations  as  shall 
secure  a  just  valuation  for  taxation  of  all  property,  with  certain  ex- 
ceptions not  material  here.  This  mandatory  provision  can  not  be 
obeyed  without  some  efficient  method  of  ascertaining  the  value  of 

S property.    The  duties  now  required  of  the  assessor  must  be  per- 
ormed  by  some  instrumentality,  and  the  manner  of  performing 
tliem  is  left  with  the  legislature. 

From  every  standpoint,  then,  we  conclude  that  assessors  are  nec- 
essary officers.  So  long  as  they  are  such,  until  the  office  is  abol- 
ished, they  must  be  elected  by  the  people. 

Other  portions  of  the  constitution  are  strongly  corroborative  of 
the  views  above  expressed. 

Section  20,  of  article  4,  provides  that  the  legislature  shall  not  pass 
local  or  special  laws  in  anv  of  the  following  enumerated  cases,  that 
is  to  say:  *  *  *  regulating  the  election  of  county  and  township 
officers,  and  section  21  declares  that  '  'in  all  oases  enumerated  in  the 
preceding  section  ^  ^  ^  all  laws  shall  be  general  and  of  uniform 
operation.'' 

Thus  it  is  made  the  duty  of  the  legislature  to  regulate  the  election 
of  township  and  county  officers  by  general  laws. 

In  Olarke  v.  Irwin,  5  Nev.,  1^1,  referring  to  this  section,  the 
court  said :  ''When  words  are  used  in  a  constitution,  unless  so  quali- 
fied by  accompanying  language  as  to  alter  their  ordinary  and  usual 
meaning,  they  must  be  received  in  such  meaning.  The  word 
'Elected,'  in  its  ordinary  signification,  carries  with  it  the  idea  of  a 
vote,  generally  popular,  sometimes  more  restricted,  and  cannot  be 
held  the  synonym  of  any  other  mode  of  filling  a  position.  This 
is  clearly  the  sense  of  the  use  of  the  word  in  the  clause  referred 
to,  especially  when  taken  in  connection  with  sections  26  and  32,  re- 
ferring to  the  same  subject.  Section  32  has  been  previously  quoted. 
Section  26  reads  thus:  'The  legislature  shall  provide  bylaw  for 
the  election  of  a  board  of  county  commissioners  in  each  county.' 
Now,  although  in  one  of  those  sections  the  legislature  is  commanded 
to  provide  for  an  '  election,'  and  in  the  other  for  '  an  election  by  the 
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people/  it  will  hardly  be  contended  that  the  same  mode  of  election 
was  not  contemplated  in  both  cases,  and  that  for  the  reason  that  the 
ordinary  meaning  of  the  word  '  elected '  implies  a  popular  vote,  un- 
less otherwise  qualified.  When,  then,  the  legislature  is  prohibited 
from  passing  local  or  special  laws,  regulating  the  election  of  county 
and  township  officers,  me  prohibition  runs  against  making  distinc- 
tions between  counties  or  township,  in  the  matters  of  the  popular 
election  of  their  officers." 

It  is  plain,  from  sections  21  and  22,  that  the  method  contemplated 
of  filling  county  and  township  officers  is  by  an  election  under  a  gen- 
eral law. 

And  section  13,  of  article  17,  provides  that,  ''  all  county  officers, 
under  the  laws  of  the  territory  of  Nevada,  at  the  time  when  this  con- 
stitution shall  take  effect,  whose  offices  are  not  inconsistent  with  the 
$  revisions  of  this  constitution,  shall  continue  in  office  until  the  first 
[onday  of  January,  1867,  and  until  their  successors  are  elected  and 
qualified.  And  all  township  officers  shall  continue  in  office  until  the 
expiration  of  their  term  of  office,  and  until  their  successors  are 
elected  and  qualified."    *    *    * 

But  it  is  urj^ed  by  counsel  for  respondents  that  section  10,  of  ar- 
ticle 15,  justifies  the  action  of  the  legislature  in  extending  the  terms 
of  assessors. 

That  section  is  as  follows: 

*  *  All  officers  whose  election,  or  appointment,  is  not  otherwise 

i>rovided  for,  shall  be  chosen,  or  appointed,  as  may  be  provided  by 
aw." 

It  is  said  that  the  only  way  to  harmonize  sections  10  and  32,  is  to 
hold  that  the  officers,  specifically  named  in  the  constitution,  and 
known  as  constitutional  officers,  shall  be  elected  by  the  people,  and 
officers  not  so  named,  created  by  the  legislature,  known  as  legisla- 
tive officers,  shall  be  chosen  as  the  legislature  may  direct. 

Such  construction  utterlv  disre^;ards  the  words,  ''and  other  neces- 
sary officers/*  in  section  32,  and  is  inconsistent  with  the  evident  in- 
tention of  the  framers  of  the  constitution. 

It  convicts  that  body  of  inserting,  in  a  most  important  instrument, 
words  of  sweeping  import,  which  they  did  not  intend  to  have  con- 
strued according  to  their  usual  signification. 

Section  10,  of  article  16,  in  no  manner  confiicts  with  section  32. 
It  does  not  refer  to  state,  county  or  township  officers,  whose  elec- 
tion, by  the  people,  is  otherwise  provided  for  in  the  constitution. 

Our  opinion  is,  that  the  office  of  county  assessor  is  elective,  and 
that  so  long  as  it  exists  as  a  necessary  office,  its  permanent  incum- 
bents must  be  elected  by  the  people. 

It  is  claimed,  however,  that  although  it  is  an  elective  office,  the 
right  of  the  legislature  to  extend  the  term  of  office  has  been  recog- 
nized in  three  cases,  decided  in  this  court,  viz. :  Clark  v.  Irwin,  5 
Nev.,  Ill;  Bosenstock  v.  Swift,  11  Nev.,  128;  Denver  v.  Hobart,  10 
Nev.,  28. 
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We  are  nnable  to  find  anything  in  either  case  mentioned,  that  is 
opposed  to  our  conclusions  in  this. 

We  don't  deny  that  the  legislature  may  make  provisional  appoint- 
ments, if  necessary,  in  order  to  put  a  new  system  in  operation. 

Offices  that  must  be  permanently  filled  dj  election,  in  cases  of 
emergency,  may  be  provided  for,  temporarily,  by  other  means. 
The  constitutional  mandate  does  not  apply  to  such  exceptional 
cases:  Clarke  v.  Irwin,  supra;  People  v.  Fisher,  24  Wend.,  129. 

Clarke  v.  Irwin  shows  tJbat  certain  parties  were  named  as  countj 
officers  in  the  bill,  creating  the  county  of  White  Pine,  to  hold  until 
the  next  general  election.     Irwin  was  designated  as  sheriff. 

The  court  held  that  the  statute  did  not  violate  that  part  of  the  con- 
stitution which  requires  county  officers  to  be  elected  by  the  people, 
because  the  office  was  filled  only  temporarily  by  the  legislature, 
until  the  next  general  election,  and  that  the  constitutional  mandate 
did  not  apply  to  cases  of  emergency  or  special  occasion. 

Such  is  the  undoubted  law,  but  it  does  not  apply  to  the  statute 
under  consideration. 

In  this  case  there  was  no  emergency  or  special  occasion  call- 
ing for  extraordinary  action  on  the  part  of  the  legislature. 

The  several  incumbents  of  the  office  had  been  elected  for  two 
years,  under  a  general  law,  which  required  their  successors  to  be 
elected  by  the  people  at  the  next  general  election  in  1884. 

Before  the  expiration  of  the  term  for  which  they  were  elected, 
there  would  be  a  general  election,  at  which  their  successor  could 
be  elected  in  the  manner  and  form  provided  by  the  constitution. 

Ji  it  was  desirable  to  change  their  terms  of  office  from  two  to  four 
years,  still  there  is  nothing  to  hinder  the  election  of  their  successors 
at  the  general  election  in  1884. 

Nor  does  Bosenstock  v.  Swift  militate  against  our  views.  ^ 

The  case  shows  that  the  act  of  the  legislature,  incorporating  Oar- 
son  City,  made  certain  county  officers  of  Ormsby  county  ex-officio 
city  officers. 

Among  others  the  sheriff  was  constituted  ex-officw  city  marshal. 

It  was  claimed  that  the  act  was  unconstitutional  because  it  con- 
ferred city  offices  upon  county  officers,  and  thus  permanently  de- 
S rived  the  citizens  of  the  state,  residing  within  the  municipal  sub- 
ivision,  of  a  fundamental  right — the  right  of  local  self-govern- 
ment. 

The  court  said :  '  'The  existence  of  a  fundamental  right  of  muni- 
cipal local  self-government  is  necessarily  dependent  upon  some  con- 
stitutional grant  or  manifest  implication,  neither  of  which  can  be 
found  in  the  constitution  of  this  state.  Hence,  a  municipal  corpora- 
tion, in  this  state,  is  but  the  creature  of  the  legislatare,  and  derives 
all  its  powers,  rights  and  franchises  from  legislative  enactment  or 
statutory  implication. 

''Its  officers  or  agents,  who  administer  its  affairs,  are  created  by 
the  legislature  and  chosen  or  appointed  by  the  law  of  its  creation.' 
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Now,  whether  the  court  was  wright  or  wrong  in  its  conclusion 
that  there  was  no  constitutional  inhibition  against  legislative 
appointments  of  municipal  officers,  matters  not  in  this  case.  Its 
decision  upon  the  objection  urged  was  based  upon  such  conclusion 
and  it  is  not  authority  against  relator  in  this  case. 

On  the  contrary,  that  case  shows  that,  if  the  court  had  found  the 
constitutional  inhibition  against  legislative  appointments  to  muni- 
cipal offices  that  we  have  found  against  the  legislative  action  under 
consideration,  the  decision  would  have  accorded  with  ours. 

Denver  v.  Hobart  is  so  plainly  inapplicable  we  shall  not  re- 
view it. 

At  the  argument  of  this  case  we  were  referred  to  Christy  v.  Board 
of  Supervisors,  39  Cal.,  11,  and  People  v.  Batchelor,  22  I^.  Y.,  136, 
in  support  of  the  doctrine  that  when  an  elective  office  has  once  been 
filled  by  an  election,  the  legislature  may  extend  the  term  of  the  in- 
cumbent, provided  the  whole  term  when  extended  does  not  exceed 
the  time  limited  by  the  constitution. 

The  prevailing  opinion  in  People  v.  Batchelor  is  rejected  by  the 
court  of  appeals  in  People  v.  Bull,  46  N.  Y.,  59,  and  People  v.  Mc- 
Kinney,  52  N.  Y.,  376. 

We  shall  not  stop  to  review  these  several  decisions. 

In  Christy's  case,  as  well  as  Batchelor 's,  it  was  held  that  the  term 
could  be  extended  by  the  legislatuie  under  the  power  to  fix  the  dura- 
tion of  the  term. 

In  the  cases  subsequently  decided  in  New  York  it  was  held  that 
an  extension  by  the  legislature  was  in  substance  an  appointment  to 
the  office  for  the  extended  term,  and  a  usurpation  by  that  body  of 
the  right  to  fill  the  office,  which  was  secured  by  the  constitution  to 
the  electors. 

We  have  examined  these  decisions  with  great  care,  and  do  not 
hesitate  to  adopt  the  reasoning  and  conclusions  of  the  later  New 
York  cases,  nor  can  we  add  anything  to  them. 

To  our  minds  it  is  enough  to  say  that,  since  the  constitution  gives 
to  the  people  of  a  county  the  right  to  elect  their  assessor,  and  they 
do  elect  him  for  two  years,  under  the  existing  law,  they  have  the 
right  also  to  elect  his  successor,  and  if  the  legislature  extends  his 
term,  their  rights  are  abridged. 

Should  we  hold  that  the  term  could  be  extended,  we  should  have 
to  admit  that  the  incumbents  would  hold  the  office  during  the 
period  of  extension,  by  virtue  of  a  legislative  act,  rather  than  oy  an 
election.  The  present  assessors  have  been  elected  for  two  ^ears. 
Should  they  hold  their  offices  for  four,  they  would  have  to  point  to 
the  statute  as  evidence  of  their  title  to  the  office,  instead  of  their 
certificates  of  election. 

Our  opinion  is  that  section  2  of  the  statute  under  consideration, 
extending  the  terms  of  county  assessors  beyond  the  time  for  which 
they  were  elected,  is  unconstitutional  and  void. 

Section  1  provides  for  an  election  in  1886,  and  every  four  years 
thereafter,  but  it  does  not  supersede  the  existing  law  during  the 
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next  two  years.  It  was  not  intended  to  go  into  effect  during  that 
time.  It  follows  that  connty  assessors  must  be  elected  at  the  ensu- 
ing general  election,  under  the  statute  of  1866,  for  the  two  years  suc- 
ceeding the  terms  of  the  present  incumbents. 

The  writ  of  mandamus  should  issue,  as  prayed  for,  and  it  is  so 
ordered. 


SUP  HEME   COURT  OF    NEW  MEXICO. 

SpBIOELBEBG  BT  AL.    v.   HeBSCH  &  OO.    BT  AL. 

Filed  September  S7,  I884. 

Mortgage  op  Pebsonal  Propebtt— Possession  bt  Mobtgagoe— Fraud.— A  mortga^ 
of  the  Btock  in  trade  of  a  merchant,  by  the  terms  of  which  the  mortgagor  is  to  remain  m 
possession  of  the  goods,  to  sell  and  dispose  of  the  same  as  the  owner,  and  remit  the  proceeds 
of  the  sales  to  the  mortgagee,  is  a  fraudulent  transfer  as  against  other  creditors  ot  the  mort- 
gagor. 

Appeal  from  a  judgment  of  the  district  court.  The  opinion  states 
the  facts. 

Breeden  A  Waldo,  for  the  appellants. 
Oildersleeve  dt  Knaebd,  for  the  iippellees. 

AxTELL,  G.  J.  The  issue  in  this  case  was  the  truth  of  an  affidavit 
for  attachment. 

The  affidavit  charges  that  defendants  had  fraudulently  concealed 
and  disposed  of  their  property  with  intent  to  hinder,  delay  and  de- 
fraud their  creditors.  The  facts  proved  are  substantially  as  follows: 
Defendants  were  merchants  in  Santa  Fe,  engaged  in  a  general  retail 
trade;  they  were  indebted  to  plaintiff  in  the  sum  of  about  one  thou- 
sand dollars;  that  defendant  L.  Hersch.at  Santa  Fe,  made  hisprom- 
issorv  note  to  his  brother-in-law,  Sigmund  Praeger,  of  New  York, 
for  the  sum  of  about  six  thousand  dollars;  that  to  secure  payment 
of  this  note  he  executed  to  said  Praeger  a  chattel  mortgage  upon  his 
stock  of  goods  in  his  store  at  Santa  Fe,  said  mortgage  covering 
nearly  his  entire  stock;  that  it  was  understood  and  agreed  between 
Hersch  and  Praeger  that  Hersch  was  to  remain  in  possession  of  said 
goods  and  carry  on  the  business  exactly  the  same  as  before  the  mort 
gage  was  given ;  and  in  fact  he  did  so  remain  and  so  conducted  the 
business.  There  are  some  other  circumstances  in  proof  which  might 
slightly  vary,  or  shade  the  above  statement  of  facts,  but  it  is  be- 
lieved that  there  is  enough  stated  to  bring  out  clearly  the  point 
made  by  plaintiff  in  favor  of  sustaining  the  attachment.  Plaintiff 
asked  the  court  to  instruct  the  jury  as  follows :  In  law,  no  one  can 
mortgage  a  stock  of  goods  and  yet  remain  in  possession  and  carry 
on  the  business  in  the  usual  way,  without  paying  all  the  proceeds  on 
the  account  of  the  mortgage  debt;  if  there  be  other  creditors,  such 
mortgage  is  a  fraudulent  transfer  as  to  creditors;  and  if  the  jury 
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believe  from  the  evidenoe  that  such  was  the  facts  in  this  case,  thev 
must  find  for  the  plaintiff.  The  effect  of  this  instruction  was  to  take 
the  case  from  the  jary,  by  instructing  them  that  such  a  mortgage 
was  a  fraud  in  law  as  to  other  creditors.  The  court  refused  to  give 
the  instructions.  The  jury  found  for  defendant,  and  against  the 
truth  of  the  afSdavit  for  attachment,  and  plaintiff  appeiJs  to  this 
court.  Substantially  there  was  no  other  proof  of  fraud,  or  hinder- 
ing, delaying  and  defrauding,  except  giving  this  mortgage.  Is  such 
a  mortgage  a  fraud  in  law  as  to  creditors?  In  Bobinson  y.  I  Uiott, 
22  Wall.,  613,  Mr.  Justice  Davis  elaborately  reviews  the  authorities 
and  reaches  the  conclusion  that  such  a  mortgage  is  a  fraud  in  law  as 
to  creditors. 

In  the  language  of  that  opinion :  "  It  is  not  difiicult  to  see  that 
the  mere  retention  and  use  of  personal  property  until  default,  is  al- 
together a  different  thing  from  the  retention  of  possession,  accom- 
panied with  power  to  dispose  of  it  for  the  benefit  of  the  mortgagor 
alone,  the  latter  is  inconsistent  with  the  nature  and  character  of  a 
mortgage,  is  no  protection  to  the  mortgagee,  and  of  itself  furnishes 
a  pretty  effectual  shield  to  a  dishonest  debtor.*'  And  as  in  that  case 
so  in  the  case  at  bar;  whatever  may  have  been  the  motive  which 
actuate  the  parties  to  this  instrament,  it  is  manifest  that  the  neces- 
sary result  of  what  they  did  do  was  to  allow  the  mortgagors,  under 
cover  of  the  mortgage,  to  sell  their  goods  as  their  own,  and  appro- 
priate the  proceeds  to  their  own  purposes,  and  this  too  for  an  iudefi- 
nite  length  of  time.  A  mortsa^e  which,  in  its  veiy  terms,  contem- 
plates such  results,  besides  being  no  security  to  the  mortgagees, 
operates  in  the  most  effectual  manner  to  ward  off  other  creditors; 
and  where  the  instrument  on  its  face  shows  that  the  legal  effect  of  it 
is  to  delay  creditors,  the  law  imputes  to  it  a  fraudulent  purpose. 
The  mortgage,  in  the  case  at  bar,  is  simply  a  fraudulent  attempt, 
under  the  forms  of  law,  to  provide  a  shield,  by  means  of  which  a  dis- 
honest tradesman  might  ward  off  his  creditors  for  an  indefinite  pe- 
riod; and  the  transaction  reflects  discredit  upon  all  persons  con- 
nected with  it.  The  note,  pretended  to  be  secured,  is  on  demand; 
there  is  no  provision  in  the  mortgage  when  it  is  to  be  paid,  but,  for 
fear  there  should  not  be  a  sufficient  protection,  there  is  a  provision, 
in  this  dishonest  instrument » that  it  shall  be  a  mortgage  on  goods 
thereafter  to  be  bought,  so  long  as  such  purchases  shall  not  exceed 
the  limits  mentioned,  which  is  set  at  thirty  thousand  dollars,  about 
three  times  as  large  a  stock  as  the  store  usually  carried.  There  is» 
also,  a  provision  in  this  fraudulent  and  scandalous  instrument,  that 
Praeger,  the  mortgagee,  and  brother-in-law  of  the  mortgagor,  may> 
at  any  time,  upon  default  of  payment  of  said  note,  which  is  payable 
upon  demand,  take  immediate  possession  of  said  stock  of  goods,  so 
if  the  court  upholds  this  mortgage,  the  mortgagee  can,  at  any  mo- 
ment, demand  his  money,  and  upon  failure  to  pay,  take  immediate 
possession  of  all  the  goods  in  stock,  leaving  other  creditors  without 
remedy.  In  this  case,  according  to  the  testimony,  '*  the  business 
was  to  go  on  just  as  it  had  been  going  on,  the  store  was  to  be  kept 
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open,  and  Hirsch  was  to  go  on  selling  goods;  tiiat  he  was  to  use  the 
proceeds  of  sales  for  expenses,  and  pay  his  debts  in  Santa  Fe,  and 
remit  to  Praeger  as  he  could;  and  it  might  have  been  well  added, 
that  when  he  got  ready  to  break,  Praeger  would  own  the  store  in 
Santa  Fe,  and  he  would  probably  own  the  one  in  New  York.  That 
this  fraudulent  transaction  should  be  carried  up,  under,  the  forms  of 
law,  is  simply  a  scandal  to  an  honorable  profession.  The  law  gives 
no  sanction  to  such  arrangements,  ana  will  hold  them  void,  as 
a^^ainst  creditors,  as  tending  to  encourage  and  sustain  frauds,  and  to 
hinder  creditors  in  the  collection  of  their  just  demands:  Davis  v. 
Bansom,  18  HI.;  Ford  v.  Williams,  3  Eernan;  Edgett  v.  Hart,  13 
Barbones,  S.  G. ;  Bobinson  v.  Elliott,  22  Mass. ;  McLean  v.  Lafay- 
ette Bank,  3  McLean;  Caddington  v.  Etheredge,  12  Grattan;  Free- 
man V.  Bauson,  5  Ohio;  State  Brooks  v.  Miner,  20  Mo.;  Beed  v. 
Pelletiur,  28  Mo. ;  Armstrong  v.  Tnttle,  34  Mo. 

Judgment  reversed. 

Bell,  J.    I  concur  in  the  result. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  10,998. 

People  v.  Wong  Ohow. 

DepaHment  Two,    Filed  October  S,  1884, 

Ihstrvotions — EviDENOS. — Where  the  evidence  warrants  it,  the  court  must  give  every 
instruction  asked,  which  suggests  a  theory  of  the  case,  not  suggested  by  the  instructions 
gi-ven. 

Appeal  from  a  judgment  of  the  superior  court  for  the  county  of 
Los  Angeles.     The  opinion  stat-es  the  facs. 

UiomoB  D.  Riordan,  for  the  appellant. 
Attorney  Oefteral,  for  the  respondent. 

The  Coubt.  The  eleventh  instruction ,  which  the  defendant  re- 
quested to  be  given,  and  the  court  refused  to  give  to  the  jury,  sug- 
gested a  theory  of  the  case,  which  was  not  suggested  by  any  of  the 
instructions  given,  and  we  think  the  court  erred  in  refusing  to  give 
it.  The  evidence,  in  our  opinion,  entitled  the  defendant  to  have 
that  instruction  given. 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new 
trial. 
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No.  11,965. 

People  v.  Abbott. 

Department  One,    Filed  October  6,  1884. 

Challenge— Implied  Bias — Consciemtioub  Scbufles— Trial  of  Ghallenob.— Where 
A  jur«  r  in  cballeigged  by  the  prosecution  for  implied  bias,  upon  the  ground  that  his  testi- 
mony given  during  the  examination  as  to  his  qualifications  to  act  as  a  trial  juror,  shows  that 
he  has  conscientious  scruples  against  inflicting  the  death  penalty,  and  the  facto  are  denied 
by  the  defendant,  the  court  may  decide  the  challenge  without  a  re>examination  of  the  juror, 
if  the  defendant  offers  no  testimony. 

Death  Penalty— Com scientious  Scrdi-les—Jubob.— Neither  a  person  who  testifies  that 
in  a  clear  case  of  willful  and  deliberate  murder,  he  would  be,  as  a  juror,  in  favor  of  impris- 
onment for  life  and  opposed  to  hanging;  nor  one  who  has,  to  a  "certain  extent,"  conscien- 
tious sciuples  against  nnding  a  man  guuty  of  a  crime  for  which  he  would  be  hung,  should  be 
permitted  or  compelled  to  serve  as  a  juror  in  a  prosecution  for  murder. 

Dtino  Declaration — Beuef  in  Impending  Death— Res  Gestae.— In  a  prosecution 
for  murder,  the  statemento  of  the  deceased,  made  in  the  presence  of  the  defendant  shortly 
Jifter  the  infliction  of  the  mortal  wound,  and  after  he  had  expressed  a  belief  that  he  was 
about  to  die,  and  had  given  directions  for  the  settlement  of  his  affairs,  to  the  effect  that  the 
defendant  was  "the  man  who  cut  him  with  a  knife,  and  that  he  had  no  cause  for  it  what- 
ever," are  admissible  in  evidence  as  dying  declarations,  and  also  as  part  of  the  res  gestae. 

Voluntary  Convession  to  Officer.— In  such  case  the  voluntary  confession  of  the  de- 
fendant made  to  the  arresting  officer  is  admissible  in  evidence. 

Conduct,  Acts  and  Expressions  of  Prisoner— Evidence.— The  conduct,  acte  and 
expressions  of  a  person  accused  of  crime,  at  the  time  of  his  arrest,  are  always  aomissible  in 
evidence  against  him. 

Former  Conviction  of  a  Felony  hay  be  shown  by  the  Examination  of  the  witness 
or  by  the  record  of  the  judgment. 

Unlawful  Killing— Malice— Burden  of  Proof.— When  an  unlawful  killing  is  proved, 
malice  will  be  presumed,  and  the  burden  of  proof  is  on  the  defendant  to  show  the  absence 
or  want  of  mance. 

The  Credibility  to  be  Attached  to  Dying  Declarations  is  a  matter  for  the  jury. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  Sab  Francisco,  entered  upon  a  verdict  convicting  the  de- 
fendant of  murder,  and  from  an  order  denying  him  a  new  trial. 
The  opinion  states  the  facts. 

John  D,  Wlialey,  for  the  appellant. 
Attorney-General,  for  the  respondent. 

MgEee,  J.  The  defendant,  having  been  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  imprisoment  for  life,  appeals  from 
the  judgment,  and  an  order  denying  a  motion  for  a  new  trial. 

1.  In  impaneling  the  trial  jury  tne  court  allowed  certain  chal- 
lenges, taken  by  the  district  attorney  to  two  of  the  panel  of  jurors, 
for  implied  bias,  upon  the  ground  that  each  of  them  entertained 
such  conscientious  scruples  as  would  preclude  him  from  finding  the 
defendant  guilty.  The  challenges  were  made  upon  the  testimony  of 
the  jurors,  given  during  their  examination  as  to  their  qualifications 
to  sit  as  trial  jurors.  When  taken,  the  defendant's  counsel  ''  denied 
the  facts. "  And  the  court,  upon  the  testimony  of  the  jurors,  pre- 
viously given — ^none  other  having  been  offered  after  the  denial  of  the 
facts — allowed  the  challenges  and  excluded  the  jurors. 

It  is  contended  that  the  allowance  of  the  challenges  was  erro- 
neous, because  there  was  no  trial  of  the  issue  raised  by  the  denial, 
and  because  the  testimony  of  the  jurors  was  insufficient. 

Section  1,078  of  the  penal  code  provides:  ''If  the  facts  are  de- 
nied, the  challenge  must  be  tried  by  the  court."    But  there  was 


Sup.  Ot.  Oal.]  People  v.  Abbott.  133 

substantially  a  trial.  The  testimony  of  the  jurors  was  taken  before 
the  jndge  himself,  and  the  question  raised  by  the  denial  of  the  de- 
fendant, was  submitted  to  the  court  for  decision  upon  that  testimony; 
for,  after  the  denial  of  the  facts,  the  defendant  did  not  re-examine 
the  jurors,  nor  offer  any  additional  testimony;  and,  as  the  question 
was  practically  submitted  by  counsel  for  the  people,  and  for  the  de- 
fendant, upon  the  testimony  before  the  court,  the  court  had  the 
right  to,  as  it  did,  decide  it  without  requiring  the  jurors  to  repeat 
themselves. 

The  decision  rendered  was  sustained  by  the  evidence;  for  one  of 
the  jurors  answered  substantially,  that  in  a  clear  case  of  willful  and 
deliberate  murder  he  would  be,  as  a  juror,  in  favor  of  imprisonment 
for  life,  but  opposed  to  hanging.  And  the  other,  that  he  had,  to  a 
'^certain  extent,"  conscientious  scruples  against  finding  a  man  guilty 
of  a  crime  for  which  he  would  be  hung.  A  person  summoned  as  a 
juror,  who  entertains  such  conscientious  opinions,  must  neither  be 
permitted  nor  compelled  to  serve  as  a  juror:  Section  1,074,  penal 
code. 

2.  At  the  trial  of  the  case  the  court  admitted  in  evidence,  as  dying 
declarations,  certain  statements  of  the  deceased.  The  statements 
were,  that  the  defendant,  who  was  taken,  after  his  arresb,  to  the 
bedside  of  the  wounded  man,  was  'Uhe  man  who  cut  him  with 
a  knife,  and  that  he  had  no  cause  for  it  whatever." 

It  is  contended  that  it  was  error  to  admit  these  statements,  be- 
cause it  was  not  proved  they  were  made  under  a  sense  of  impending 
death. 

Dying  declarations  are  inadmissible,  unless  the  declarant  believed 
that  death  was  impending.  If,  at  the  time  of  the  declarations,  he 
has  any  expectation  or  hope  of  recovery,  however  slight  it  may  have 
been,  and  though  death  ensued  soon  afterwards,  the  declarations  are 
inadmissible:  1  Greenl.  Ev.,  p.  184.  Under  that  rule  we  held  in 
Hodgdon's  case,  55  Gal., 72,  certain  dying  declarations  inadmissible, 
because  while  the  declarant,  at  the  time  of  making  the  declarations, 
expressed  herself  as  believing  she  would  die,  yet  she  also  expressed 
the  thought  that  she  might  recover,  and,  therefore,  she  had  not  aban- 
doned the  hope  of  recovery.  In  Taylor's  case,  59  Id.,  C40,  there 
was  nothing  in  the  circumstances  of  the  case,  or  the  expressions  of 
the  declarant  to  indicate  that  he  thought  death  was  inevitable. 

In  the  case  in  hand  the  evidence  showed  that  the  deceased  died 
on  the  twenty-third  of  May,  1883,  of  traumatic  peritonUiea,  caused 
by  a  knife  wound  inflicted  by  the  defendant  on  the  twentieth  of 
Hay,  1883.  After  receiving  the  wound  the  deceased  was  taken  to 
the  receiving  hospital.  He  suffered  great  pain.  His  medical  at- 
tendant testified  that  such  a  wound  was  invariably  fatal.  And,  al- 
though encouraged  by  those  around  him,  the  wounded  man  fre- 
quently expressed  himself  as  follows:*  "  I  have^ot  my  death  wound. 
I  think  I  am  going  to  die.  I  believe  I  am  going  to  die  from  the 
wound,"  and  he  requested  his  wife  to  be  sent  for  so  that  he  might 
at  onc6  settle  his  amairs.     His  wife  came,  and  was  with  him  every 
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day  till  he  died;  and  she  testified  that  *'he  said  he  was  afraid  he 
would  never  recover."  The  ciroumstanoes  of  the  dangerous  nature 
and  character  of  the  wound,  the  phvsicial  condition  of  the  wounded 
man  as  shown  by  his  sufferings,  and  of  his  mental  condition,  as  in- 
dicated by  his  expressions,  justified  the  inference  drawn  by  the 
court  that  the  declarant  was  conscious  of  impending  death  at  the 
time  of  the  declarations.  The  declarations  were  properly  admitted 
in  evidence:  People  v.  Sanchez,  24  Cal.,  17. 

Besides,  the  declarations  were  made  in  the  presence  of  the  de- 
fendant, who  did  not  deny  them,  and  the  defendant  had,  before  he 
was  brought  into  the  presence  of  the  wounded  man,  confessed  the 
truth  of  the  fact  contained  in  the  declarations.  The  confession  of 
the  defendant  and  the  declaration  of  the  wounded  man,  made  in  the 
presence  of  the  defendant,  were  made  within  two  hours  after  the 
stabbing,  and  both  were  admissible  as  part  of  the  res  gestce.  The 
confession  was  this:  '^  I  don't  deny  I  cut  the  son  of  a  bitch  to  kill 
him,  and  if  he  ain't  dead,  I  hope  he  will  die."  It  was  objected  that 
this  confession  was  extorted  from  the  defendant  by  force  and  threats, 
but  the  evidence  shows  it  was  voluntarily  made  at  the  time  of  his 
arrest,  and  before  the  officer  had  time  to  speak  to  him  upon  the  sub- 
ject, and  when  he  did  make  it,  the  officer  cautionea  him  about 
volunteering  an^  statement  of  that  kind,  as  it  would  have  to  be  re- 
peated at  his  trial  to  which  he  answered  ''  he  did  not  care."  There 
was  therefore  no  error  in  admitting  the  confession  and  declarations. 

3.  Nor  was  there  any  error  in  admitting  evidence  tending  to 
prove  that  the  defendant,  immediately  after  making  the  confession, 
became  turbulent  in  his  conduct,  resisted  the  officer,  and  refused  to 
deliver  up  the  knife  with  which  he  had  done  the  stabbing  for  which 
he  was  arrested.  The  conduct,  acts  and  expressions  of  a  person,  ac- 
cused of  crime,  at  the  time  of  his  arrest,  are  always  admissible  in 
evidence  against  him. 

4.  The  questions  asked  by  the  district  attorney  on  cross-exami- 
nation of  the  defendant,  who  testified  as  a  witness  in  his  own  behalf, 
were  proper.  Former  conviction  of  a  felony  may  be  shown  by  the 
examination  of  the  witness,  or  the  record  of  t^e  judgment:  Sec. 
2,051,  0.  C.  P. 

5.  In  the  charge  of  the  court  we  find  no  prejudicial  error.  The 
instructions  are  not  contradictory.  The  law  of  murder  and  malice 
was  correctly  expounded  in  the  language  of  sections  187, 188,  penal 
code;  and  the  court  added :  ''  In  its  legal  sense  malice  does  not  mean 
mere  hatred  and  ill-will,  but  denotes  an  intent  to  do  an  unlawful 
act,  without  legal  justification  or  excuse.  *  *  *  When  an  un- 
lawful killinc  is  proved,  malice  will  be  presumed,  and  the  burden  of 
proof  is  on  the  defendant  to  show  the  absence  or  want  of  malice." 
^ception  was  taken  to  the  last  clause  of  the  instruction.  But  the 
code  (subdivisions  2,  3,  of  section  1,963,  0.  0.  P.)  declares:  That  a 
person  intends  the  ordinary  consequence  of  his  voluntary  act,  and 
that  an  unlawful  act  was  done  with  an  unlawful  intent.  And  the  ef- 
fect of  these  statutory  rules  of  evidence  is  that  when  the  act  is 
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Croyed  to  have  been  done  b^  the  accused,  if  it  be  an  act  in  itself  an- 
wfal,  the  law  in  the  first  instance  presumes  it  to  have  been  in- 
tended, and  the  proof  of  justification  or  excnse  lies  on  the  defendant 
to  overcome  this  legal  and  natural  presumption :  People  v.  Harris, 
29  Cal.,  682.    . 

6.  The  instructions  to  the  jurj  upon  the  subject  of  the  dying 
declarations  which  had  been  admitted  in  evidence,  were  favorable 
to  the  defendant,  and  were  properly  given.  After  the  admission  of 
such  evidence  the  question  of  its  credibility  remains  for  the  consid- 
eration of  the  jury.  It  is  their  province  to  weigh  all  the  circum- 
stances under  which  the  declarations  were  made,  including  those 
already  proved  to  the  judge,  and  to  give  to  the  declarations  such 
credit  as  upon  the  whole  they  may  think  them  entitled  to:  1  Green- 
leafs  Evidence,  pp.  185-6. 

Judgment  and  order  affirmed. 

Boss,  J.,  concurred. 


MoEiNSTBY,  J.     I  concur  in  the  judgment: 

First — Appellant  contends  the  court  erred  in  allowing  a  challenge, 
on  the  ground  of  implied  bias,  to  certain  jurors.  But  no  exception 
can  be  taken  to  the  aeoision  of  the  court  aUowiivg  a  challenge :  I^enal 
Code,  1,170. 

Second — ^Appellant  urges  it  was  error  on  the  part  of  the  judge 
below  to  deny  defendant's  motion  to  examine  other  witnesses  as  to 
the  condition  of  deceased  at  the  time  certain  ileclarations,  alleged 
to  be  djring  declaration^,  were  made.  But  the  judge,  being  satisfied 
that  the  declarations  were  made  when  deceased  was  under  a  sense  of 
impending  death,  was  not  required  upon  the  mere  suggestion  of  de- 
fendant's counsel  that  other  persons  might  know  something  of  the 
condition  of  deceased,  to  postpone  further  proceedings  until  they 
eould  be  brought  in  for  examination.  If  defendant  had  offered  to 
prove  by  airy  named  witness,  that  deceased,  when  he  made  the  de- 
clarations, was  not  or  did  not  believe  himself  in  eoctremis^  the  point 
now  made  would  have  been  presented  by  the  record. 

Third — ^It  is  insisted  the  evidence  did  not  show  that  deceased  had 
abandoned  every  hope  of  recovery  when  the  declarations  were  made. 
But  the  evidence  sustains  the  finding  of  the  court  in  that  regard. 

Fourth. — ^The  court  did  not  err  in  admitting  evidence  of  the  fact 
that  defendant  remained  silent  when  deceased  said,  ''that  is  the 
man  who  cut  me,"  for  his  silence  was  some  evidence  that  the  state- 
ment was  true.  Nor  in  admitting  evidence  of  defendant's  declara- 
tions when  he  was  arrested;  the  fact  that  he  was  under  arrest,  not 
necessarily  proving  that  the  declarations  were  involuntary;  nor  in 

Sermitting  the  prosecution  to  put  in  evidence  the  pocket-ibi{/e  of 
efendant,  even  if  it  be  admitted,  it  was  taken  from  him  by  force. 
Fifth. — ^Appellant  claims  error  in  that  the  court  overruled  his  ob- 
jections to  questions  put  to  the  witness,  James  BroVn,  and  in  ''  com- 
pelling "  the  witness  to  answer  them.     The  witness  was  asked,  in 
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effect,  if  he  had  been  convicted  of  certain  felonies,  under  other 
names  than  Brown;  the  objections  were  that  the  evidence  called  for 
was  incompetent,  irrelevant  and  immaterial.  The  witness  did  not 
decline  to  answer,  on  the  ground  that  his  testimony  would  tend  to 
degrade  him,  but  answered  voluntarily.  The  evidence  was  not 
irrelevant  nor  immaterial.  It  was  not  incompetent:  C.  G.  P., 
2,051. 

Sixth. — There  was  no  material  error  in  the  portions  of  the  judge's 
charge  referred  to  in  appellant's  points.  Conceding  the  court  erred, 
after  having  held  that  the  deceased  was  thoroughly  convinced  of  his 
impending  dissolution,  and  admitted  the  declarations,  in  permitting 
the  jury  to  reject  the  declarations,  if  they  should  believe  deceased 
did  not  think  he  was  dying,  the  error  could  not  have  prejudiced  de- 
fendant, since  the  declarations  were  adverse  to  him. 


No.  9,142. 

Ibving  v.  Cunningham  et  al. 

£n  Bank.    Filed  October  8,  1S84^ 

Boundaries — Pabol  Evidsncb —Intention  of  Grantor.— In  a  legal  action  for  the 
recovery  of  land,  the  botindary  of  which  is  described  in  the  deed  as  commenciDg  at  a  given 
point,  and  running  thence  to  a  point  on  a  small  creek  about  two  hundred  varas  south,  and 
thence,  etc.,  parol  evidence  is  inadmissible  to  show  that  the  grantor  intended  the  line  to  nm 
to  a  creek  one  thousand  eight  hundred  and  fifty  feet  in  the  same  direction.  If  there  was  no 
such  creek  in  that  direction  nearer  than  one  thousand  eight  hundred  and  fifty  varas,  the 
reference  to  ''a  small  creek,"  should  be  rejected. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county, 
entered  in  favor  of  the  plaintiff  and  from  an  order  denying  the 
defendant  a  new  trial.    The  opinion  states  the  facts. 

James  McCabe,  M.  MuUeny  and  B»  J.  dk  J,  H.  Moore^  for  the  ap- 
pellants. 

H.  P.  Irving  and  TtiUy  B.  Wisty  for  the  respondent. 

Shabfstein,  J.  The  principal  controversy  in  this  case,  is  as  to 
the  northern  boundary  of  the  tract  conveyed  by  Jose  Domingo  Per- 
alta  to  McAllister  and  others,  on  August  16,  1853.  In  the  deed 
'*  the  northern  side  line  "  is  stated  to  be  *'  a  line  drawn  from  a  point 
two  hundred  varas  south  of  a  house  occupied  by  a  squatter,  Espejo, 
and  passing  to  a  point  at  a  small  creek  about  two  hundred  varas 
south  of  the  house  now  occupied  by  said  Domingo  with  his  family, 
and  thence  northeastwardly  in  a  straight  line  to  the  top  of  the 
mountains." 

As  to  where  two  of  the  monuments — the  houses  of  ** Espejo" 
and  '*  Domingo  '* — stood,  there  is  no  dispute.  But  the  defendants 
offered  to  prove  that  there  was  not  before,  nor  at  the  date  of  the 
said  deed,  a  smaU  creek  about  two  hundred  varas  south  of  the  house 
of  said  Domingo,  and  that  it  was  one  thousand  eight  hundred  and 
fifty  varas  from  said  house  to  the  nearest  creek  in  that  direction. 
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In  connection  with  that  offer  the  defendants  offered  to  prove  other 
facts  having  a  tendency  to  show  that  the  grantor  supposed  the  ref- 
erence to  a  creek  about  two  hundred  varas  south  of  nis  house,  was 
really  to  the  one  thousand  eight  hundred  and  fifty  varas  south  of  it. 
If  such  had  been  the  fact,  the  demanded  premises  would  not  have 
constituted  any  part  of  the  tract  conveyed  by  said  deed.  The  offer 
was  rejected,  and  the  defendant's  counsel  insist  that  in  rejecting  it 
the  court  erred.  If  a  written  contract  does  not  substantially  ex- 
press the  intention  of  the  parties  to  it,  a  court  of  equity  will,  in  a 
proper  action,  correct  or  riform  it.  so  U  to  make  it  codW  to  the 
real  intention  of  the  parties.  But  it  is  only  in  such  an  action  that 
parol  evidence  is  admissible  to  contradict  or  vary  the  terms  of  a 
written  contract.  This  being  an  action  at  law,  the  rule  which  ex- 
cludes parol  evidence  when  offered  to  contradict  or  vary  the  terms 
of  a  written  contract  must  be  observed. 

If  there  had  been  a  small  creek  about  two  hundred  varas  south  of 
the  house  occupied  by  the  grantor,  the  evidence  offered  and  rejected 
would  have  been  clearly  irrelevant  and  immaterial.  If  there  was 
no  small  creek  about  two  hundred  varas  south  of  his  house,  or 
nearer,  in  that  direction,  than  one  thousand  eight  hundred  and  fifty 
varas,  the  case  is  one  in  which  the  description  is  true  in  part,  but 
not  true  in  every  particular;  and  so  much  of  the  description  as  is 
false  must  be  rejected;  and  the  instrument  will  take  effect,  if  a  suffi- 
cient description  remains  to  ascertain  its  application:  1  Greenl., 
301.  If  the  words  "at  a  small  creek,"  be  omitted  from  the  clause 
we  are  considering;  enough  will  remain  to  show  plainly  the  intent. 
The  words  exclusive  of  the /aba  demonatrcUio  are  sufficient  of  them- 
selves to  describe  the  property  intended  to  be  conveyed. 

We  think  the  circumstances  of  there  having  been  a  small  creek 
at  the  distance  of  one  thousand  eight  hundred  and  fifty  varas  south 
of  the  grantor's  house,  is  altogether  immaterial.  The  deed  must 
be  construed  as  it  would  be  if  there  had  never  been  a  small  creek 
in  tiiat  direction  from  his  house.  It  is  legally  incredible  that  the 
grantor  could  have  had  that  creek  in  his  mind  when  referring  to  one 
about  two  hundred  varas  south  of  his  house.  The  description  is 
not  ambiguous.  If  there  was  a  small  creek  about  two  hundred 
varas  south  of  the  grantor's  house  the  description  is  correct  in  every 
particular.  If  there  was  no  such  creek  in  that  direction  nearer  than 
one  thousand  eight  hundred  and  fifty  varas  of  his  house,  the  refer- 
ence to  ''  a  smau  creek  "  is  of  no  manner  or  effect.  In  either  view 
of  the  case  theculing  of  the  court  was  correct. 

Judgment  and  order  affirmed. 

Mc£jNSTBT,  J.,  Boss,  J,,  Mybioe,  J.,  MoBBisoN,  0.  J.,  and  Thobk- 
TON,  J. I  concurred. 
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No.  10,90k. 

People  v.  Jobdan. 

In  Bank.    Filed  October  8,  I884, 

Transcript  on  Appeal— Attack  on  in  Suprkmb  Ck)URT.— The  verity  of  a  fact  stated  in 
the  transcript  on  appeal  cannot  be  attacked  by  affidavits  in  the  supreme  coort; 

Obtaining  Monet  under  False  Pretenses— Indictment.— An  indictment  for  obtaimiw 
money  under  false  pretenses,  charged  that  at  a  certain  time  and  place  the  defendant  J.,  witK 
intent  to  defraud  one  K.,  of  his  property,  did  unlawfully,  knowingly  and  designedly,  nlsely 
pretend  and  represent  to  him  that  certain  bonds  of  a  railroad  were  of  the  market  value  off 
9650;  that  any  bank  in  San  Francisco  would  lend  that  amount  on  them;  that  the  road  of 
said  company,  issuing  said  bonds,  was  in  running  order,  and  was  piling  expenses;  and  'that 
K.,  believing  said  false  pretences  and  representations,  was  induced,  by  reason  of  tne  samsL  to 
loan  and  deliver  to  the  said  J.,  on  the  pledge  of  said  bonds,  the  sum  of  $1,365.  It  farttksr 
charged  that  said  money  was  obtained  by  the  defendant  unlawfullv,  knowingly  and  deaigii- 
edly  to  defraud  said  K.  The  indictment  then  denied  the  truth  of  the  false  and  fraudulent 
representations,  charging  that  said  bonds  had  not  any  market  value;  that  no  bank  in  Saa 
Francisco  would  loan  any  money  thereon,  and  that  the  company  issuing  the  bonds  had  no 
road  that  was  in  running  order,  or  that  was  paying  expenses,  all  of  which  facts  the  defendant 
knew.  HdoL,  that  the  indictment  was  sufficient,  and  a  demurrer  thereto  should  have  been 
overruled. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  And 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts. 

Attorney  Oeneral  and  C.  B,  Darwin^  lot  the  appellant. 
John  M.  LucaSy  for  the  respondent. 

Morrison,  G.  J.  The  principal  grounds  on  which  defendant 
based  his  inotion  to  dismiss  the  appeal  have  already  been  con- 
sidered and  overruled  by  the  court;  opinion  filed  September  90, 
1884,  antCy  page  84. 

But  there  is  another  ground  not  heretofore  considered,  on  which 
the  defendant  asks  that  the  appeal  in  this  case  mav  be  dismissed, 
and  that  is,  because  section  1,240  of  the  penal  code  has  not  been 
complied  with.  That  section  provides  that  an  appeal  is  taken  by 
filing  with  the  clerk  of  the  court  a  notice  of  appeal,  and  serving  a 
copy  thereof  on  the  attomev  of  the  adverse  party. 

The  contention  here  is,  that  the  notice  of  appeal  in  the  case  now 
under  consideration,  was  served  on  the  adverse  party  one  day  be- 
fore the  same  was  filed  in  the  o£Sce  of  the  clerk.  This  fact  defend- 
ant attempts  to  establish  by  affidavits. 

Without  passing  on  the  question  as  to  what  would  be  the  effect  of 
such  a  proceeding,  if  true,  it  is  sufficient  to  say  that  the  transcript 
shows  a  different  state  of  facts,  to-wit:  that  the  notice  was  filed  and 
served  on  the  same  day.  * 

It  is  not  competent  to  correct  the  record  of  the  court  below  by 
affidavits.  If  the  record  does  not  speak  the  truth  it  should  have 
been  corrected  in  a  proper  proceeding  in  the  court  below,  and  its 
verity  cannot  be  attacked  in  the  manner  attempted  in  this  case. 

The  motion  to  dismiss  must  be  denied;  and  we  will  now  consider 
the  merits  of  the  appeal. 

The  prosecution  m  this  case  is  under  section  532  of  the  penal 
code,  which  provides  that  "Every  person  who  knowingly  and  design 
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edly,  by  false  or  fraudulent  representations  or  pretenses,  defrauds 
any  other  person  of  money  or  property,  or  who  causes  or  procures 
others  to  report  falsely  of  his  wealth  or  mercantile  character,  and 
by  thus  imposing  upon  any  person  obtains  credit,  and  thereby 
fraudulently  gets  into  possession  of  money  or  property,  is  liable, ' 
etc. 

The  aboye  section,  which  is  substantially  copied  from  the  English 
statute,  and  finds  a. place  in  the  penal  codes  or  criminal  enactments 
of  other  states,  was  considered  by  the  supreme  court  of  Massa- 
ohussetts  in  Commonwealth  y.  Drew,  19  Pick.,  182,  and  it  was  there 
held,  that  to  constitute  the  offense  described,  four  things  must  con- 
cur, and  four  distinct  ayerments  must  be  proyed: 

''1.     There  must  be  an  intent  to  defraud; 

^'  2.     There  must  be  an  actual  fraud  committed; 

"  3.  False  pretenses  must  be  used  for  the  purpose  of  prepetrating 
the  fraud,  and, 

'*  4.  The  fraud  must  be  accomplished  by  means  of  the  false  pre- 
tenses made  use  of  for  the  purpose,  yiz.,  they  must  be  the  cause 
which  induced  the  owner  to  part  with  his  money.*'  And  Mr.  Bishop, 
speaking  of  this  offense,  says : 

**  In  spite  of  somewhat  yarying  terms,  the  essential  elements  of 
most  of  the  statutes  defining  this  offense,  are  the  same.  And  the 
indictment  to  coyer  them  as  construed,  must  set  out  a  pretense  or 
pretenses,  which  it  alleges  to  be  false,  and  known  to  the  defendant 
to  be  so,  made  to  a  person  named,  for  the  purpose  of  defrauding 
Idm  or  another,  by  means  whereof  he  obtained  from  the  defrauded 
person  some  specified  thing  of  yalue  of  a  sort  included  in  the  statu- 
tory inhibition.  Herein  the  statutory  words  and  phrases  should  be 
employed,  and  the  facts  be  giyen  with  such  minuteness  and  direct- 
ness as  to  satisfy  the  common  law  rule  of  pleading:"  2  Bishop  on 
Criminal  Procedure,  sec.  163. 

If  the  indictment  in  this  case  is  subjected  to  the  test  laid  down  in 
the  foregoing  authorities,  it  will  be  found  to  contain  all  that  is  re- 

tuired  in  such  an  instrument.  The  indictment  charges  that  the 
efendant,  at  a  certain  time  and  place  therein  mentioned,  with  intent 
to  defraud  Joseph  Ereling  of  his  property,  did  unlawfully,  know- 
ingly and  designedly,  falsely  pretend  and  represent  to  him  that  two 
certain  bonds  which  he,  Jordan,  then  and  there  had  and  produced 
to  said  Kreling,  each  of  which  purported  to  be  a  bond  of  the  Arizona 
and  Neyada  lUilroad  and  Nayigation  Company,  and  each  being  a 
promise  to  pay  James  G.  Fair,  or  the  holder  thereof,  one  thousand 
dollars,  tine  same  being  duly  signed  and  executed,  (giving  a  copy 
thereof),  and  did  then  and  there  unlawfully,  knowingly,  designedly, 
falsely  and  fraudulently  represent  and  pretend  to  said  Joseph  Erel- 
ing that  each  of  said  bonds  was  then  and  there,  in  said  city  and 
county  of  San  Francisco,  of  the  market  yalue  of  six  hundred  and 
fifty  dollars,  and  that  any  bank  in  San  Francisco  would  lend  that 
amount  on  each  of  said  bonds,  and  further,  that  the  road  of  said 
company  issuing  said  bonds  was  in  running  order  and  was  paying 
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expenses.  And  the  said  Joseph  Kreling  then  and  there  believing 
said  false  pretenses  and  representations,  and  being  deceived  thereby, 
was  indacedy  by  reason  of  such  false  pretenses  and  representations 
so  made,  etc.,  to  loan  and  deliver,  and  did  then  and  there  deliver  to 
sad  Jordan,  on  the  pledge  and  security  of  said  bonds,  the  sum  of 
thirteen  hundred  and  sixty-five  dollars  in  money.  It  is  further 
chaiged  that  said  monev  was  secured  and  obtained  by  the  defend- 
ant, unlawfully,  knowingly  and  designedly,  to  defraud  said  Ereling. 
The  indictment  then  proceeds  to  deny  the  truth  of  the  fals^  and 
fraudulent  representations  and  pretenses,  charging  that  said  bonds, 
at  the  time  and  place  the  same  were  pledged,  had  not  any  market 
value  whatever;  that  it  was  not  true  that  any  bank  in  the  city  of  San 
Francisco  would  loan  any  money  thereon,  and  that  the  company 
issuing  said  bonds  had  no  road  that  was  in  running  order,  or  that 
was  paying  expenses,  all  of  which  facts  the  said  Jordan  then  and 
there  knew. 

We  cannot  see  in  what  respect  the  indictment  is  defective,  and 
are  of  opinion  that  the  court  below  erred  in  sustaining  the  demurrer 
thereto. 

It  is  true  that  the  authorities  may  be  somewhat  conflicting,  and 
that  in  many  of  them  very  nice  and  not  entirely  satisfactory  distino- 
tions  are  drawn  between  cases  that  are,  and  cases  that  are  held  not 
to  be,  within  the  statute;  and  as  was  said  by  Dewey,  J.,  in  the  case 
of  Commonwealth  v.  Norton,  11  Allen,  267 :  "  It  may  be  difficult  to 
draw  a  precise  line  of  discrimination  applicable  to  every  possible 
contingency,  and  we  think  it  safer  to  leave  it  to  be  fixed  in  each  case 
as  it  ma^  occur."  But  we  have  found  no  case  that  holds  such  rep- 
resentations as  are  charged  in  this  case,  not  indictable.  The  fol- 
lovring  principles  and  authorities  may  be  cited  in  further  support  of 
the  views  herein  expressed : 

A  false  pretense  is  defined  to  be  *'  a  representation  of  some  fact 
or  circumstance  calculated  to  mislead,  which  is^ot  true:"  Com- 
monwealth V.  Drew,  19  Pick.,  179.  What  is  said  to  be  a  fuller  and 
practically  better  definition  is  the  following:  "A  false  pretense  is 
such  a  fraudulent  representation  of  an  existing  or  past  fact,  by  one 
who  knows  it  not  to  be  true,  as  is  adapted  to  induce  the  person  to 
whom  it  is  made  to  part  with  something  of  value :"  2  Bishop  on 
Criminal  Law,  sec.  415.  In  the  case  of  Reg  v.  Evans,  8  Cox's  C. 
C,  257,  note  to  2  Bishop's  Cr.  Law,  p.  235,  it  is  said:  ''Had  the 

Erisoner  represented  the  note  to  be  of  five  pounds  value,  when  she 
new  it  was  not  of  that  value,  and  the  jury  had  found  the  false  pre- 
tense, and  that  the  note  was  of  less  value  than  five  pounds  to  her 
knowledge,  it  would  have  been  sufficient  to  sustain  a  verdict  of 
guilty.*'  in  the  case  of  Commonwealth  v.  Stone,  4  Metcalf ,  43,  the 
supreme  court  of  Massachusetts  held  that  the  passing  of  a  bill  of  a 
broken  bank  at  its  nominal  value  by  one  who  represents  it  to  be  of 
such  value,  yet  knows  it  to  be  nearly  if  not  quite  worthless,  is  an 
indictable  pretense  under  the  statute,  although  the  bill  may  be  of 
isome  value.     ''A  representation  that  a  horse  is  sound,  by  one  who 
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knows  it  not  to  be  true,  is  within  the  statute  and  is  indictable:'* 
State  v.  Stanley,  64  Maine,  157. 

The  doctrine  that,  in  the  language  of  Bussell,  the  pretense  "need 
not  be  such  an  artificial  device  as  will  impose  upon  a  man  of 
ordinary  caution,  is  fully  established,  at  least  in  the  English  courts. 
And  the  pretense  need  not  be  such  as  cannot  be  guarded  against  by 
common  prudence:  2  Bishop's  Or.  Law,  section  436.  **It  is  sub- 
stantially settled  that  any  false  representation,  extending  beyond 
mere  opinion,  concerning  the  quality,  value,  nature  or  other  inci- 
dent of  an  article  offered  for  sale,  whereby  a  purchaser,  relying  on 
the  representation,  is  defrauded,  is  a  violation  of  these  statutes :" 
Id.,  section  447.  **  A  mere  opinion  is  not  a  false  pretense;  but  any 
statement  of  a  present  or  past  fact  is,  if  false:"  Id.,  section  454. 
"There  need  be  only  one  false  pretense;  and  although  several  are 
set  out  in  an  indictment,  yet  if  any  one  of  them  is  proved,  being 
such  as  truly  amounts  in  law  to  false  pretense — the  indictment  is 
sustained:"  Id.,  section  418.  A  false  representation  that  one  Gon- 
lin  was  a  liquor-dealer,  doing  business  as  such  in  Boston,  was  held 
to  be  within  the  statute:  Commonwealth  v.  Stevenson,  127  Mass., 
449. 

We  have  examined  the  numerous  cases  cited  by  the  learned  coun- 
sel for  defendant,  but  find  none  of  them  going  to  the  extent  claimed. 

Other  questions  are  made  in  the  brief  of  defendant's  counsel,  but 
they  do  not  properly  arise.  We  have  considered  the  only  questions 
presented  by  the  record  on  this  appeal,  and  are  of  opinion  that  the 

i'udgment  sustaining  the  demurrer  appealed  from  should  be  reversed. 
.i  is  so  ordered. 
Boss,  J.,  Myrick,  J.,  Thornton,  J.  and  MoKinstrt,  J.  concurred. 


No.  9.696. 

Mansfield  v.  Stern. 

Department  Twb,    Filed  October  8,  1884- 

Appeal — ^TJndkbtakino— Stay  of  Kxeootion.— An  undertaking  on  appeal  to  stay  exe- 
cution may  be  filed  at  any  time,  after  the  appeaJ  is  taken,  and  betore  the  execution  is  satis- 
fied. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisci  *. 

Napthaly,  Freidinrich  &  Ackerman,  for  the  appellant. 
Uj/re  dt  Frank,  for  the  respondent. 

The  Court.  On  the  authority  of  Hill  v.  Finnigan,  54  Cal.,  495, 
the  appellant  is  allowed  to  file  within  twenty  days  a  bond  in  the  sum 
of  four  thousand  dollars,  with  sureties  to  be  approved  by  Hon.  E. 
W.  McEinstry,  associate  justice  of  this  court;  and  upon  the  filing 
of  such  bond,  execution  on  the  judgment  in  the  court  below  be 
stayed  pending  the  appeal. 
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No.  9,663. 

Le  Bueton,  Administrator,  etc.  v.  Superior  Court. 

In  Bank.    Filed  October  10,  ISS4. 

Action  to  Knkorce  Trust  on  Real  and  Personal  Estate— Place  ok  Trial.— An 
action  to  enforce  a  trust  on  both  real  and  pernoiial  estate,  is  n<it  based  on  a  lien,  nor  ia  it  a 
Buit  to  enforce  a  lien.  Such  notion  may  be  brought  and  progecuted  in  the  ci»unty  in  which 
the  truHtee  residen,  althitu^'h  the  reul  eatiite  subject  to  the  trujtt  is  situated  Is  another  county. 

Application  for  a  writ  of  prohibition.  The  opinion  states  the 
facts. 

PUhbury  dk  Blunding,  for  the  petitioner. 

F.  H.  Monbach  and  Garber,  Thornton  &  Bishop,  for  the  defendants. 

Morrison,  C.  J.  The  petition  of  plaintiffs  prays  for  a  writ  of 
prohibition  against  the  superior  court  of  the  city  and  county  of  San 
Francisco,  under  section  1,102  of  the  code  of  civil  procedure,  which 
declares  that  such  writ  *  *  arrests  the  proceedings  of  any  tribunal, 
corporation,  board  or  person,  when  such  proceedings  are  without  or 
in  excess  of  the  jurisdiction  of  such  tribunal,  corporation,  board  or 
person."  And  the  following  section  1,103  provides  that  the  writ 
shall  issue  in  all  cases  ''where  there  is  not  a  plain,  speedy  and 
adequate  remedy  in  the  ordinary  course  of  law." 

The  petition  filed  in  the  case  is  of  very  great  length;  but  the 
important  facts  which  it  contains  mav  be  briefly  stated  as  follows: 

On  the  first  day  of  October,  1870,  Juana  M.  Estudillo  and  others 
were  indebted  to  Theodore  Le  Hoy,  John  B.  Feltou  and  others,  in 
the  sum  of  nearlv  four  hundred  and  fiftv  thousand  dollars,  of  which 
amount  there  was  due  John  B.  Felton  the  sum  of  twenty-four 
thousand  and  five  hundred  dollars,  and  to  secure  the  same  they, 
Juana  M.  Estudillo  and  others,  executed  to  Le  lioy  a  deed  of  trust 
on  certain  lands  therein  described,  situate  in  the  counties  of  Ala- 
meda, Sant-i  Barbara  ani  Ban  Luis  Obispo,  in  this  state,  with 
power  to  sell  t.aid  lanils,  collect  the  rents  falling  due  thereon,  pay 
the  taxes  and  to  exercise  various  other  acts  of  confidence  and  trust 
respectinf»  said  lands,  not  only  for  his  own  benefit  but  for  the  joint 
benefit  of  himself  and  the  other  parties  named  in  the  deed  as  cestuia 
que  trust. 

The  third  article  of  the  deed  of  trust  made  it  the  duty  of  the 
trustee  to  slH  the  lands  conveyed  to  him,  and  by  the  fourth  article 
he  was  directed  to  pay  oft'  the  indebtedness  specified  therein.  The 
said  Le  Roj'  entered  upon  the  duties  imposed  by  the  trust  deed,  and 
in  the  course  of  the  execution  thereof  commenced  an  action  on  the 
twenty-sixth  day  of  September,  1874,  in  the  district  court  of  the 
then  third  judicial  district,  against  Juana  M.  Estudillo  and  others, 
and  procured  an  order  of  the  court  for  the  sale  of  the  trust  prop- 
erty to  pay  the  debts  embraced  in,  and  provided  for,  by  the  trust 
deed.  In  pursuance  of  said  order  of  sale,  the  commissioners  ap- 
pointed by  the  court  for  that  purpose  proceeded  to  sell  the  trust 
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property,  at  which  sale  Le  Eoy  became  the  purchaser  thereof,  and 
deeds  for  the  same  were  executed  to  him  by  the  commissioners.  But 
the  amount  for  which  the  property  was  sold  was  not  sufficient  to 
satisfy  the  trusts  provided  for  in  the  deed.  Le  Boy  failed  to  pay  the 
claim  of  Felton,  or  any  part  thereof,  and  departed  this  life  in  April, 
1882.  In  the  following  May  the  petitioner  Edward  J.  Le  Breton, 
was  appointed  administrator  of  his  estate.  John  B.  Felton  died  in 
May,  1877,  and  in  the  following  June  his  executor,  Henry  Bar- 
roilhet,  and  executrix,  Katheriue  B.  Felton,  commenced  the  action 
complained  of,  and  sought  to  be  prohibited,  in  the  superior  court 
within  and  for  the  city  and  county  of  San  Francisco.  In  the  com- 
plaint in  that  action  tne  foregoing  facts  substantially  were  set  forth, 
and  also  the  additional  fact  that  Theodore  Le  Boy  and  Edward  J. 
Le  Breton,  his  administrator,  who  was  the  defendant  in  the  action 
brought  by  Barroilhet  and  Katherine  B.  Felton,  had  been  in  the 
possession  of  the  lands  and  premises  described  in  the  deed  of  trust, 
and  had  received  therefrom  rents  and  profits  amounting  to  one  hun- 
dred and  forty  thousand  dollars.  The  prayer  of  the  complaint  in 
the  action  against  Edward  J.  La  Breton  is  that  an  account  be  taken 
between  the  plaintiffs  and  defendant  of  and  concerning  the  said 
trust,  and  of  the  advances  and  actt)  of  the  said  Theodore  LeBoy; 
that  the  trust  be  executed  by  selling  the  lauds,  premises  and  prop- 
erty subject  thereto;  that  the  proceeds  thereof  be  apportioned  be- 
tween the  plaintiffs  and  the  defendant  in  the  proportions  in  which 
they  may  oe  entitled  to  the  same,  and  that  plaintiffs  have  and 
recover  costs. 

The  only  question  which  we  have  at  present  to  consider  in  the 
case  is  one  of  jurisdiction.  Has  the  superior  court  of  the  city  and 
county  of  San  Francisco  the  right  to  entertain  jurisdiction  of  the 
proceeding  in  the  case  of  Barroilhet  and  Felton  against  Le  Breton, 
administrator  of  the  estate  of  Theodore  Le  Boy  ? 

It  is  claimed,  on  behalf  of  petitioner,  that  it  has  not,  because  it 
is  a  proceeding  to  enforce  a  lien  on  real  estate,  and  under  section  5, 
article  VI  of  the  constitution,  **  all  actions  for  the  recovery  of  the 
possession  of,  quieting  the  title  to,  or  for  the  enforcement  of  liens 
upon  real  estate,  shall  be  commenced  in  the  county  in  which  the 
real  estate,  or  any  part  thereof,  affected  by  such  action,  or  actions, 
is  situated."  It  is  admitted  that  the  lands  described  in  the  deed  of 
trust  are  situate  out  of  the  county  of  San  Francisco;  and  if  the 
action  in  question  belongs  to  any  one  of  the  kinds  named  in  the 
constitution,  the  superior  court,  where  the  action  was  brought,  has 
no  jurisdiction. 

But,  on  the  other  side,  in  support  of  the  jurisdiction  of  the  su- 
perior court,  it  is  contended,  in  the  first  place,  that  the  action  is  not 
of  the  kind  named  in  the  constitution,  and  s*^condly,  that  if  it  does 
in  part  come  within  the  language  of  the  constitution,  there  is  an* 
other  part  that  does  not  fall  within  the  constitutional  provision.  In 
other  words,  that  the  object  of  the  proceeding  is  to  reach  personal 
property  as  well  as  realty;  and  that  in  such  case  there  is  concurrent 
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jurisdiction  created  by  law,  in  the  court  of  the  county  in  which  the 
defendant  resides.     We  will  notice,  briefly,  both  of  these  points. 

The  proceeding  is  not  based  on  a  lien,  neither  is  it  a  suit  to  en- 
force a  lien  on  real  estate;  but  it  is  a  proceeding  to  enforce  a  trust 
on  both  personal  and  real  property.  In  such  a  case  the  rule  is  that 
the  trustee  may  be  sued  wherever  he  can  be  found.  In  the  case  of 
Massie  v.  AVatts,  6  Cranch,  160,  chief  justice  Marshall  said :  *  *Upon 
the  authority  of  these  eases,  and  others  which  are  to  be  found  in  the 
books,  as  well  as  upon  general  principles,  this  court  is  of  opinion 
that  in  case  of  fraud,  of  trust,  or  of  contract,  the  jurisdiction  of  a 
court  of  chancery  is  sustainable  wherever  the  person  be  found,  al- 
though lands  not  within  the  jurisdiction  of  that  court  may  be  affected 
by  the  decree. "  And  this,  although  the  lands  lie  in  a  foreign  juris- 
diction: 1  Perry  on  Trusts,  sections  70,  71  and  72.  The  suit  was 
brought  against  the  administrator  in  the  county  in  which  he  resides, 
to  enforce  a  trust,  and  we  have  no  doubt  the  supreme  court  of  that 
county  had  jurisdiction. 

In  the  second  place,  the  suit  is  brought  to  reach  personal  prop- 
erty in  the  hands  of  the  trustee,  and  that,  fact  gave  the  court  juris- 
diction. In  the  case  of  Black  v.  Black,  27  Geo.,  40,  the  court  says: 
''It  is  true  that  the  object  of  the  bill  was  to  compel  the  defendant 
to  convey  to  the  complainant  an  interest  in  the  unsol<][  lots  of  the 
town  of  Orglethorpe,  but  it  is  equally  true  that  another,  and  proba- 
bly a  much  greater  object  of  it,  was  to  compel  the  defendant  to  pay 
over  to  the  complainant  his  part  of  the  profits,  made  by  the  defend- 
ant from  the  sales  of  the  sold  lots  of  that  town;  and,  in  so  far  as  this 
last  was  the  object  of  the  bill,  the  proper  county  for  the  bill  was  the 
county  of  defendant's  residence;  and  in  that  county  it  was  brought. 
There  was  then  at  least  as  much  reason  that  the  bill  should  be 
brought  in  the  county  in  which  it  was  brought,  as  there  was  that  it 
should  be  brought  in  the  other  county — that  in  which  the  land  lay. 
This  being  so,  a  court  of  equity  of  either  county  would  have  juris- 
diction of  the  case."  To  the  same  effect  is  the  case  of  Ashurst  et  al. 
V.  Oibson,  57  Ala.,  584,  where  it  is  said:  "  Land  must  be  the  sub- 
ject-matter, and  the  exclusive  subject-matter  of  suit,  or  the  jurisdic- 
tion conferred  by  this  act  does  not  attach.  Bemedies  must  be  pur- 
sued in  the  district  of  the  residence  of  a  material  defendant,  if  land 
aud  personal  property  are  the  subject-matter  of  suit." 

For  these  reasons,  therefore,  and  on  both  of  the  grounds  above 
considered,  we  think  jurisdiction  over  the  case  attached  to  the  supe- 
rior court  of  the  city  and  county  of  San  Francisco. 

We  are  of  opinion  that  the  writ  should  be  denied,  and  it  is  so 
ordered. 

McKiNSTRY,  J.,  Mtrice,  J.,  and  Sharpsteik,  J.,  concurred. 
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THE  TRUE   METHOD  OF  INTERPRETING  THE  CIVIL  CODE. 

(CONCLUDBD. ) 

The  civil  code  ifi  at  most  only  an  outline.  It  does  not  purport  to  em- 
body the  entire  jurisprudence  of  the  state;  it  contains  only  portions  of 
that  jurisprudence,  and  even  those  portions  are  given  in  a  fragmentary 
manner.  One  veiy  noticeable  feature  of  the  code  is,  that  it  makes  no 
distinction  whatever  between  the  rules  of  law  and  of  equity.  By  far 
the  greater  paii;  of  its  definitions,  doctrines,  and  rules  are  purely  legal; 
and  when  any  equitable  doctrines  and  rules  are  given,  they  are  com- 
monly mingled  up  with  legal  rules,  as  though  the  two  departments  had 
no  separate  existence.  Indeed,  the  code  seems  to  be  drawn  up  on  the 
assumption  that  all  distinctions  between  "  law"  and  ''  equity  "  had  been 
abrogated,  and  that  the  two  had  been  combined  into  one  homogeneous 
system;  and  it  absolutely  gives  no  indication  whether  any  rule  is  legal 
or  equitable.  As  a  whole,  the  code  is  exceedingly  meager  and  deficient 
in  the  statement  of  equitable  doctrines.  A  very  gr^at  number  of  the 
most  important,  well  settled,  and  necessary  doctrines  and  rules  of  the 
equity  jurisprudence  are  nowhere  formulated,  mentioned,  nor  alluded 
to,  nor  included  by  necessary  implication  in  any  portions  of  the  text. 

In  the  chapters  or  titles  upon  each  distinct  topic,  such  as  agency, 
partnership,  negotiable  instruments,  guaranty,  suretyship,  trusts,  wills, 
etc.,  etc.,  the  uniform  plan  of  the  code  is  as  follows:  It  gives  general 
and  elementary  definitions  of  legal  relations,  terms,  and  transactions, 
which  are  uniformly  stated  in  an  exceedingly  brief  and  concise  manner, 
and  are  often  stated  in  language  differing  somewhat  from  that  which 
has  been  usually  employed  by  judges  and  text  writers.  It  formulates  a 
number,  greater  or  less,  of  the  more  general  doctrines,  which  are  some- 
times clothed  with  a  new  phraseology,  and  are  always  expressed  in  an 
exceedingly  abstract,  condensed,  and  concise  manner,  without  amplifi- 
cation or  explanation,  without  illustrations  or  applictions,  and  witiiout 
going  into  any  detail  of  the  separate  individual  consequences  or  re- 
sults flowing  from  these  very  general   doctrines.       These    veiy  con- 
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seqaences  have  been  developed,  in  the  form  of  innumerable 
special  and  single  roles,  through  the  progressive  course 
of  judicial  decision;  and  it  is,  in  fact,  these  special  rules  which 
really  constitute  the  body  of  our  law  as  a  practical  jurisprudence,  and  which 
are  constantly  quoted  and  relied  upon  by  the  courts  as  the  practical 
guides  and  precedents  (''the  cases  in  point"),  in  the  daily  work  of  ad- 
judicating upon,  the  new  controversies  which  arise  in  the  varying  affairs 
of  life.  Almost  all  of  these  special  and  single  rules  are  omitted;  the  code 
is  chiefly  composed  of  quite  general  and  abstract  doctrines.  Finally,  in 
treating  of  important  topics,  such  as  agency,  negotiable  instruments, 
partnership,  and  the  like,  the  code  sometimes  adds  a  very  few, — one  or 
two,  two  or  three, — special  and  single  rules,  applicable  to  certain  defi- 
nite, ascertained,  and  fixed  conditions  of  fact.  In  almost  every  in- 
stance, these  special  single  rules  are  plainly  introduced  in  order  to  settle 
and  render  certain  some  particular  question  concerning  which  there  had 
previously  been  a  doubt  or  difference  of  opinion  arising  from  a  conflict 
of  decision  between  courts  of  different  states,  or  between  English  and 
American  courts,  or  perhaps  between  the  decisions  of  the  same  court. 
The  rule  had  been  laid  down  differently  by  different  courts,  and  the 
authors  of  the  code  plainly  intended  to  remove  all  doubt,  and  to  make 
the  rule  certain  by  the  special  provision  of  the  text.  The  whole  num- 
ber of  particular  rules  belonging  to  this  class,  is,  however,  veiy  small. 

In  all  these  general  doctrines  and  special  rules,  the  instances  are  very 
few  in  which  the  authors  of  the  code  have  plainly  and  unequivocally 
altered  a  settled  common  law  doctrine  or  rule.  In  making  this  state- 
ment I  would  carefully  guard  against  a  possible  misconception  of.  my 
meaning.  Of  course,  I  do  not  refer  to  those  portions  where,  either  from 
considerations  of  policy,  or  borrowing  from  previous  legislation,  the 
code  has  departed  widely  from  common  law  doctrines  in  respect  to  some 
entire  and  important  subject  matter — for  example,  the  provisions  con- 
cerning married  women's  property  and  contracts,  community  property, 
inheiitance  and  succession,  express  trusts  in  law,  contingent  remain- 
ders, homesteads,  the  abolition  of  dower  and  curtesy,  and  the  like— -sub- 
jects in  respect  to  which  the  entire  theory  of  the  common  law  has  been 
abandoned. 

The  result  is  there  reached  that,  taking  the  jurisprudence  of  the  state 
as  a  whole,  and  leaving  out  of  view  subjects  of  the  kind  last  above  men- 
tioned, the  great  mass  of  actual,  practical  rules  of  law  and  equity  which 
immediately  guide  the  courts  in  their  work  of  adjudicating,  are  not  ex- 
pressed in  the  code,  are  not  even  included  by  necessary  implication  in 
what  is  expressed.  For  such  rules  the  courts  must  go  outside  of  the 
code,  and  must  find  them  in  the  pre-existing  and  still  existing  common 
law  or  equity  untouched  or  unaltered  by  the  code.     The  daily  experi- 
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ence.  of  the  courts  demonstrates  the  truth  of  this  conclusion.  Very  few 
cases  are  decided  in  which  legal  or  equitable  rules  drawn  from  a  source 
outside  of  the  code,  are  not  invoked  as  necessary  for  the  decision. 
Some  adequate  notion  may  be  formed  of  the  enormous  number  of  single, 
specific,  separate  rules  constituting  our  entire  jurisprudence  as  settled 
by  the  courts,  by  a  reference  to  a  complete  and  exhaustive  digest  of  re- 
ported decisions,  or  to  the  works  of  text-writers.  The  ''  United  States 
Digest,"  extending  to  and  including  the  year  1869,  consists  of  fourteen 
large  volumes,  each  volume  averaging  about  800  pages,  and  the  matter 
is  so  condensed  that  each  paragraph  is  the  statement  of  a  distinct  and 
separate  rule.  A  separate  additional  volume  of  the  same  size,  is  required 
to  contain  the  decisions  of  each  subsequent  year.  If  by  a  comparison  of 
digests  and  text-books,  we  should  assume  that  the  total  jurisprudence  of 
the  state  dealing  with 'private  civil  relations,  rights,  and  duties,  con- 
sisted of  50,000  separate,  specific  rules,  then  the  civil  code,  by  the  largest 
allowance,  would  not  contain,  expressly  or  by  necessary  implication, 
more  than  5,000  of  this  number. 

This  condition  seems  to  demand  most  imperatively  that  the  principle 
of  interpretation,  which  I  have  suggested,  should  be  followed  by  the 
courts  without  deviation,  in  order  to  prevent  the  law  of  the  state  from 
becoming  inextricably  confused  and  contradictoiy.     In  all  our  litigations 
arising  under  every  branch  of  the  mercantile  or  commercial  law,  or  un- 
der the  general  law  of  contracts,  or  of  personal  rights,  etc.,  the  courts 
must  invoke  and  be  governed  by  the  settled  rules  of  the  common  law  and 
of  equity  outside  of  the  code,  as  well  as  the  rules  on  the  same  subject  mat- 
iei^  contained  in  the  code.     In  cases  ihvolving  the  law  of  agency,  notes 
and   bills,   partnership,'  bailments,  trusts,  and  the  like,   the  decision 
must  still  frequently  depend  upon  these  external  rules  in  place  of  or  in 
addition  to  the  doctrines  which  the  authors  of  the  code  have  incorpora- 
ted into  its  text.     In  fact,  the  great  majority  of  the  practical  rules  upon 
which  the  courts  must  rely,  are  thus  to  be  found  outside  of  the  code, — 
parts  of  the  great  common  law  and  equity  systems  left  untouched  by  the 
codification.     Such  being  the  case,  an  obligation  of  the  highest  character 
rests  upon  the  courts,  that  the  results  of  their  invoking  and  following 
these  two  species  of  authority  thus  binding  upon  them,  should  be  har- 
monious, consistent  and  not  contradictory.     For  example,  a  cause  aris- 
ing under  the  law  of  agency,  decided  upon  the  authority  of  a  provision 
in  the  civil  code,  should  not  conflict  in  any  manner  with  a  similar  cause 
decided  under  the  authority  of  a  common  law  rule  external  to  the  code. 
This  obligation,  I  submit,  can  be  successfuly  fulfilled  only  in  one  man- 
ner,— by  interpreting  all  the  provisions  of  the  code  as  declaratory  of 
common  law  or  equitable  doctrines  and  rules,  unless  the  intent  to  make 
a  change  clearly  appears  from  the  unequivocal  language  of  the  text.     The 
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results  of  adjudication  in  all  controversies  would  then  harmonize,  with 
the  settled  rules  of  law  and  equity  that  have  not  been  embodied  in  the 
code;  all  conflict  between  the  rules  expressed  in  the  code  and  those  ex- 
ternal to  it  would  be  obviated.  The  truth  of  this  conclusion  will  clearly 
appear,  I  think,  from  the  following  considerations.  If  the  courts  do  not 
adopt  this  uniform  principle  of  interpretation,  but  on  the  contrary  in- 
terpret each  provision  of  the  code  textually,  according  to  its  literal 
terms,  without  reference  to  the  pre-existing  law  or  equity,  than  one 
or  the  other  of  two  alternative  effects  must  necessarily  be  produced. 
First.  Either  there  would  arise  the  very  antagonism,  conflict  and  con- 
tradiction, which  I  have  mentioned,  between  the  special  and  particular 
rules  derived  by  judicial  decision  from  the  doctrines  formulated  in  the 
code,  and  those  contained  in  decisions  based  solely  upon  the  authority 
of  common  law  and  equity  doctrines  and  rules  still  left  in  operation  out- 
side of  the  code;  or.  Second.  In  order  to  escape  this  conflict,  the  courts 
would  be  compelled  to  modify  and  alter,  to  a  greater  or  less  extent,  the 
whole  body  of  common  law  and  equitable  rules  existing  external  to  the 
code,  so  as  to  bring  them  into  a  conformity  with  the  express  provision 
of  the  code  as  thus  interpreted  and  construed.  In  other  words,  the 
courts  would  be  forced  to  undertake  the  enormous  and  even  appalling 
labor  of  reconstructing  the  entire  system  of  common  law  and  equity  juris- 
prudence, so  far  as  the  same  had  not  been  embraced  within  the  text  of 
the  civil  code.  There  is  plainly  no  other  possible  alternative.  One 
or  two  simple  examples  will  sufficiently  illustrate  my  position.  If  §  2,444 
concerning  the  liability  of  one  held  out  as  a  partner,  heretofore 
mentioned,  is  interpreted  by  the  courts  as  simply  declaratory  of  tha  es- 
tablishe^common  law  general  doctrine,  without  modification,  then  all 
the  special  rules  on  the  subject,  laid  down  by  the  courts,  by  which  per- 
sons are  declared  to  be  liable  under  a  great  variety  of  particular  circum- 
stances, would  still  remain  in  full  force,  to  be  invoked  by  our  judges 
under  proper  cases,  as  much  applicable  and  authoritative  under  the 
code  as  before  its  enactment. 

But  if  this  section  should  be  interpreted  textually,  as  altering  and 
restricting  the  common  law  doctrine,  by  means  of  the  word  **  communi- 
cated," then,  as  a  matter  of  course,  many  of  these  special  rules,  result- 
ing from  the  common  law  doctrine,  would  no  longer  be  applicable;  they 
must  either  be  altered,  or  else  entirely  rejected  and  others  substituted 
in  their  place.  Again,  under  the  common  law,  general  doctrines  con- 
cerning the  nature  and  extent  of  **  express"  authority,  and  **  implied  " 
authority  of  agents,  hundreds  of  special  rules  have  been  laid  down  by 
the  decisions,  declaring  principals  to  be  liable  or  not  liable,  as  the  case 
may  be,  from  the  acts  of  their  agents  under  particular  circumstances.  If 
§§  2,316  and  2,317  are  interpreted  as  merely  declajratory  of  these  com- 
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men  law  general  doctrines  without  modification,  then  all  of  these  special 
rules  would  be  as  applicable  and  as  binding  upon  the  courts  under  the 
code  as  before  it,  and  the  law  of  agency  would  continue  to  be  a  consist- 
ent and  harmonious  system.  If,  however,  these  sections  are  interpreted 
textually,  as  modifying  the  common  law  doctrines  to  such  extent  as 
would  seem  to  be  required  by  a  strict  adherence  to  the  very  letter,  it  is 
not  too  much  to  say  that  the  law,  which  has  regulated  the  relations  be- 
tween principals  and  third  persons,  arising  from  the  acts  of  agents, 
would  thereby  be  revolutionized.  The  courts  would  be  compelled,  virt- 
ually, to  reconstruct  this  most  just  and  equitable  branch  of  the  law  mer- 
chant. 

Fourth  and  last.  The  vezy  defects,  omissions  and  characteristics  of 
the  civil  code  in  its  language,  style  and  mode  of  composition,  described 
in  previous  articles,  are  most  urgent  grounds  for  adopting  this  principle 
of  interpretation. 

The  ground  stated  under  the  foregoing  head  may  possibly  be  regarded 
by  some  as  merely  theoretical  and  speculative,  and  as  having  no  practi- 
cal value.  Some  members  of  the  bar  may,  perhaps,  consider  it  a  matter 
of  no  importance  whether  the  peculiar  excellencies  of  the  common  law 
are  retained  in  construing  the  code,  or  whether  the  authors  of  the  code 
had  no  general  intent  to  change  the  common  law  doctrines,  or  whether 
the  results  of  judicial  decisions  based  on  the  code,  are  consistent  and 
hatmonious,  and  therefore  the  reasoning  may  be  treated  by  them  as 
having  no  force  and  cogency.  On  the  other  hand,  the  reasons  which 
fall  under  the  present  head,  are  in  every  respect  practical;  their  force 
must  be  recognized  and  felt  by  every  lawyer;  their  effect  cannot  be 
be  obviated,  since  they  arise  from  the  very  fact  that  a  judicial  interpreta- 
tion of  the  text  is  necessary. 

It  has  already  been  show&  in  previous  articles  that  the  definitions, 
statements  of  doctrines,  and  rules  contained  in  the  civil  code,  every 
where  assume  and  require  a  full  knowledge  of  the  previous  conunon 
law  and  equity  rules  concerning  the  same  subject  matters.  No  meanihg 
at  all  can  be  given  to  some  of  the  provisions,  and  no  full,  complete  and 
accurate  meaning  to  any  of  them,  without  a  resort  to  the  common  law 
and  equity  as  they  existed  at  the  time  when  the  code  was  adopted.  To 
illustrate  by  one  or  two  examples  taken  at  random,  without  such  a 
reference  not  only  to  the  general  doctrines,  but  even  to  the  minute  and 
special  rules  of  the  common  law  and  of  equity,  it  would  be  impossible 
to  give  any  true  interpretation, — hardly  possible  to  find  any  satisfactory 
meaning,— of  the  sections  concerning  libel  and  slander,  fraud,  surety- 
ship, guaranty,  contracts  of  indemnity,^  etc.     On  the  other  hand,  certain 

Civil    Code,  §§   4(M7,   (defamatioD);    1,572.    1,573,  1,709,  1,710,    (fraud);  2,840,   2,845, 
(suretyship};  2,794,  2,819,  (guaranty);  2,778,  (indemnity). 
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subdivisions  of  the  sections  concerning  duress,  furnish  an  example  of 
an  unequivocal  intent  to  alter, — or  rather  add  to, — the  settled  doctrines 
of  the  common  law.*  I  need  not  add  anything  on  this  subject  to  what 
was  said  in  previous  articles.  Now,  since  the  provisions  of  the  code 
thus  assume  a  knowledge  of  pre-existing  law,  and  since  a  resort  thereto 
by  the  courts  is  absolutely  essential,  the  only  method  by  which  any 
certain,  consistent,  and  just  results  can  be  attained  through  an  inter- 
pretation of  these  provisions,  is  by  adopting  and  following  the  princi- 
ple that  they  are,  in  general,  declaratory  of  common  law  and  equity 
rules.  While  the  text  of^  the  code  plainly  discloses  the  pre-existing 
law  and  equity  as  its  basis  and  source,  it  does  not  furnish  the  courts,  in 
general,  with  any  certain  means  of  determining  when  or  to  what  extent 
it  departs  from  that  original.  The  very  characteristics  of  the  text,  its 
conciseness,  condensation,  abstract  mode  of  statement,  render  it  impos- 
sible for  the  courts,  in  interpreting  a  particular  provision,  to  fix  upon 
any  plain  meaning  differing  from  the  common  law, — to  decide  in  what 
instances,  in  what  manner,  and  how  far  the  general  language  had  altered 
the  rule  of  law  or  of  equity  on  the  subject  previously  settled.  The 
provisions  of  the  code  refer  the  courts  back  to  the  previous  law  for 
their  meaning  and  effect;  but  under  the  light  thus  obtained,  no  other 
and  different  meaning  can  with  certainty  and  precision  be  given  to  their 
terms.  Under  this  view,  the  principle  of  interpretation  which  we  advo- 
cate, is  not  a  matter  of  choice,  it  becomes  a  necessity.  The  practice  of 
the  authors  of  the  code,  heretofore  described,  of  abandoning  familiar 
legal  terms  and  phrases,  and  of  adopting  in  their  place  terms  and 
phrases  hitherto  unknown  in  the  legal  nomenclature,  is  subject  to  the 
same  observations.  While  these  new,  unusual  and  unknown  words  and 
phrases  do  produce  more  or  less  uncertainty,  and  thus  require  judicial 
interpretation  to  settle  their  meaning,  they  do  not,  in  general,  enable 
the  courts  to  fix  upon  any  clear  and  precise  meaning  different  from  the 
common  law;  they  do  not  enable  the  courts  to  determine  with  exactness 
whether,  and  to  what  extent,  the  previous  law  has  been  altered.' 

«/6id,  §§1,569, 1,570. 

'  In  thiB  connection,  I  add  another  instance  of  uncertainty,  growing  out  of  the  very  gene- 
ral mode  of  expression,  and  requiring  judicial  construction.  The  common  law  rule  seems 
firmly  settled  tnat  a  factor  having  the  goods  of  his  principal  in  his  possession  for  sile,  can 
not  pledge  them  for  any  purpose  whatever  without  express  authority.  A  pledge,  no  matter 
for  what  purpose,  even  though  the  money  raised  thereby  was  used  by  the  factor  for  the  ben- 
efit of  his  principal,  was  nugatory;  the  principal  could  disr^ard  the  pledge,  and  retake  the 
goods  from  the  pledgee  without  repaying  the  latter  s  advances.  As  this  common  law  rule, 
often  worked  great  hardship  in  ordinary  business  transactions,  it  was  modified,  in  tiie  early 
part  of  the  present  century,  by  a  statute  of  the  British  Parliament,  called  the  *' Factor  a 
Act."  Similar  legislation  has  been  enacted  in  many  American  states.  This  statute  ren- 
dered such  pledges  valid  as  against  the  principals,  although  the  factors  had  acted  in  viola- 
tion of  their  authority  in  favor  of  pledgees  who  had  made  an  advance  on  the  credit  of  the 
goods  pledged,  in  good  faith,  and  without  notice  of  the  principal's  rights.  On  this  subject 
the  civil  code  contains  the  following  sections:  In  the  article  on  "  Factors,"  are  the  follow- 
ing: **§  2,368.  In  addition  to  the  authority  of  agents  in  general,  a  factor  has  actual  au- 
thority from  his  principal :  1,  to  insure  the  property,  etc. ;  2,  to  sell  on  credit  anything 
intrusted  to  him  for  sale,  etc.,  but  not  topledgCt  mortgage,  or  barter  the  same."   '*§  23,60.     A 
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It  may  be  possible  to  draw  up  a  code  of  the  private  civil  jurisprudence, 
to  which  the  principle  of  interpretation  which  I  have  thus  advocated » 
would  not  necessarily  apply. 

If  a  code  was  so  constructed  that,  while  it  formulated  all  the  doctrinea 
and  rules  of  the  common  law  and  equity,  with  such  alterations,  amend- 
ments, and  additions  as  were  thought  proper,  it  still  retained  in  all  ita 
parts  the  distinguishing  excellencies  of  those  systems, — their  elasticity, 
their  power  of  expansion,  of  development,  of  continuous  adaptation  to 
the  progressive  condition  of  society;  if  such  a  code,  in  addition  to  the 
detail  of  doctrines  and  rules,  also  embodied  all  the  leading  principles  of 
the  common  law  and  of  equity,  tq  be  interpreted  not  according  to  the 
letter  of  their  statutory  expression,  but  as  living  and  fruitful  sources  of 
doctrines  and  rules,  to  the  same  extent  and  in  the  same  manner  as  before 
their  being  clothed  with  a  statutory  form;  if  such  a  code  contained  aU  of 
the  existing  doctrines  and  rules  of  the  jurisprudence,  stated  in  a  com- 
plete manner,  in  consistent  phraseology,  with  sufficient  amplifications, 
explanations,  illustrations,  and  applications;  then  the  courts  might  loolr 
no  fiirther  than  the  text  of  the  legislation;  might  regard  the  code  as  the 
origin,  the  creation  of  a  new  era  of  jurisprudence.     It  was  this  kind  of 
code  and  this  alone  which  Austin  advocated  in  all  his  writings,  as  capable 
of  producing  the  benefits  resulting  from  codification.     It  is  this  type  of 
code  which  Lord  Westbury,  Sir  James  Fitzjames  Stephens,  and  other 
leading  law  reformers  in  England  have  contemplated  in  all  their  discus* 
sions.     It  is  such  a  code  of  the  common  law  which  Sir  James  Fitzjames 
Stephens  prepared,  and  which  is  now  pending  before  the  British  Parlia- 
ment.    Codes  of  this  description  have  been  established  for  the  British 
dominions  in  East  India.     Having  such  precedents  as  these  before  them, 
which  they  might  have  followed,  it  is  certainly  a  misfortune  that  the 
authors  of  the  California  code  adopted,  in  place  thereof,  the  work  pro- 
posed by  the  New  York  commission,  which  was,  at  best,  the  mere  outline 
of  a  civil  code.     The  selection  made  by  our  state  commissioners  is  now 
past  remedy;  the  civil  code  must  be  accepted  and  acted  upon  as  it  is. 
The  only  mode  by  which  its  imperfections  may  be  obviated,  and  the  bene- 
factor has  ostensible  authoritv  to  deal  with  the  property  of  his  principal  as  his  own,  in  trans- 
actions with  parsons  not  having  notice  of  the  actual  ownership."  In  the  chapter  on  **Pledges," 
there  is  the  following :     '*§  2,991.     One  who  has  allowed  another  to  assume  the  app^ireat 
ownership  of  property  for  the  purpose  of  making  any  transfer  of  it,  cannot  set  up  his  own 
title  to  defeat  a  pledge  of  the  property,  made  by  the  other  to  a  pledgee  who  receivdd  the 
(Hvperty  in  good  faith,  in  the  ordinary  course  of  business,  and  for  value."    In  Davis  v.  Rus- 
sell. 52  Cat.,  611,  616,  the  court  cite  i$  2,9^1,  ani  hold  that  it  gives  a  factor  the  pjwer  to 
pledge.     The  court  do  not  refer  to  the  other  sections  above  quoted,  nor  was  their  attention 
callcMdl  to  them  b^  the  arguments  of  counsel  as  reported.     Even  if  by  §  2,3S9  a  factor  has 
'* ostensible**  or  implied  power  to  pledi^e,  that  pjwer  is  expressly  confined  to  pledgees  not 
having  notice  of  the  principal's  ri.;;hts  of  ownership.     But  the  language  of  ^  2,991  is  so  broad 
that  it  might  seem  to  validate  pledges  made  by  factors  to  pledgees  who  had  notice  of  the 
principU's  rights,  under  some  circumstances.     Even  if  there  be  no  direct  conflict  between 
these  sections,  there  is  an  ambiguity  as  to  thdir  true  meaning  and  opsration,  which  judicial 
interpretation  alone  can  remove. 


152  Webt  Coast  Bepobteb.  ' 

fits  of  codification  may  be  partially  realized  from  it,  is,  I  earnestly  sub- 
mit, by  adopting,  and  strictly  enforcing,  this  uniform  principle  of  inter- 
pretation,— that  all  its  provisions  are  to  be  regarded  as  simply  declara- 
tory of  the  previouB  common  law  and  equitable  doctrines  and  rules,  ex- 
cept where  the  intent  to  depart  from  those  doctrines  and  rules  clearly 
appears  from  the  unequivocal  language  of  the  text.  This  subject  is,  in 
my  opinion,  one  of  the  highest  practical  importance.  I  respectfully  com- 
mend the  views  stated  in  this  essay,  to  the  earnest  consideration  of  every 
member  of  the  bar  who  feels  an  interest  in  improving  and  perfecting 
the  jurisprudence  of  his  state. 

It  has  been  Buggeated  to  me  that  in  giving  §  55  of  the  civil  code  defining  marriageB  as 
an  example  of  uncertainty,  in  a  previous  article  {ante  p.  50)  the  remarks  whicn  I  made  con- 
cerning one  mode  of  construing  its  language,  might  exert  an  influence  upon  the  decision  of 
an^  action  which  may  be  pending  before  the  courts,  involving  the  judicial  interpretation  of 
this  section,  and  might  thus  be  prejudicial  to  one  or  the  other  of  the  litigant  parties.  It  is 
certainly  unnecessary  for  me  to  sa^  that  no  such  effect  was  intended  or  suspected;  nor  shall  I 
for  a  moment  assume  that  suggestions,  so  casually  made,  could  have  the  slightest  influence 
upon  the  minds  of  judges  in  determiniLg  any  pending  controversies.  The  whole  scope  of  my 
essay  is  apparent, — to  point  out  various  kinds  of  ambiguities  and  uncertainties  which  arise 
'  mainly  from  the  phraseology,  and  mode  of  composition  adopted  by  its  authors,  and  whidi 
seem  to  require  that  a  uniform  system  of  interpretation  should  be  followed  by  the  courts, 
and  to  describe  the  system  which,  as  it  seemed  to  me,  would  produce  the  most  beneficial 
results.  All  the  examples  selected,  were  given  solely  as  illustrations  or  supposed  illustrations 
of  these  positions.  In  speaking  of  §  55,  the  opinion,  whether  correct  or  not,  was  ex- 
pressly given,  that  its  true  meaning  and  effect  could  only  be  determined  by  judicial  interpre- 
tation. Nor  could  my  remarks,  I  think,  influence  that  interpretation  in  either  way.  Wnen 
correctly  understood,  my  remarks  deal  with  the  question,  what  reason  or  ground  was  there 
for  altering  the  common  law  rule  ?  rather  than  with  the  question,  whether  the  common  law 
has  been  altered?  or  the  question,  how  or  to  what  extent  has  it  been  altered  ?  Still,  since 
my  comments  may  appear  to  some  readers  as  dwelling  mainly  upon  the  difficulties  or  objec- 
tions in  the  way  of  interpreting  the  section  as  chan^ng  the  common  law  rule,  the  difficulties 
and  objections  in  the  way  of  a  contrary  interpretation  might  well  have  been  presented  more 
fully.  Whatever  weight  may  be  .due  to  the  considerations  before  suggested  in  the  fonner 
article,  there  are,  in  my  opinion,  equal,  if  not  greater  obstacles  to  an  interpretation  which 
treats  the  section  as  having  made  no  material  alteration  in  the  rule  as  previously  settled, — 
the  common  law  rule.  If,  by  the  previous  rule,  after  verba  in  praegenH  the  coptda  was  siidBS- 
oient  to  constitute  a  marriage,  it  seems  almost  impossible  to  suppose  that  in  the  phrase,  **by 
a  mutual  assumption  of  marital  rights,  duties  or  obligations,"  the  authors  of  the  code  «nd  the 
legislature  did  not  mean  something  more  and  different,— something  additional.  We  may 
wonder  at  the  employment  of  terms  so  unlike  the  usual  phraseology  of  statute,  and  may 
r^ret  that  words  more  definite  and  certain  in  their  meaning  were  not  selected;  and  still  u 
we  give^  any  fair  and  reasonable  signification  to  all  the  language,  we  can  hardly  escape  the 
conclusion  that  "  a  mutual  assumption  of  marital  rights,  duties  or  obligations."  imports  acts 
and  conduct  of  the  two  parties  towards  each  other,  and  rights  and  duties  beiongiDg  to  tiie 
marriage  relation,  which  cannot  possibly  be  embraced  in  the  word  '*  copula,"  or  tne  word 
" consummation," or  even,  perhaps,  the  word  "cohabitation."  Exactly  what  is  meant  by 
the  phrase,  I  repeat,  only  the  courts  can  determine. 

J.  N.  P. 
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Filed^  October,  1884. 

PaTIKT  of  MllTEBAL  IiANDS  FROM  THK  UNITED  StATBS— KlOHTS   OF  PATENTEE— InTER" 

FEBENCE  BY  A  Stbanger. — Where  defendants  have  obtained  a  patent  of  mineral  land,  from 
the  Unittd  States  i^overnment,  after  all  the  inreliminary  steps  required  by  statute  had  been 
duly  taken,  inclvdirg  the  sixty  days  publication  of  notice,  and  where  no  adverse  claim  was 
filed  by  the  ccmplainants  during  sucn  publication,  but  after  the  publication  of  notice  had 
been  ccmplet€d  the  ccmplainants  objected  before  the  local  land  office,  and  before  the  gen- 
eral land  deparlmerit,  to  defendants'  right  to  a  patent,  and  after  hearings  on  said  objec- 
tions the  defendants'  title  was  sustained  and  a  patent  issued  to  them;  H£i,  that  the  oom- 
plainauti>  not  being  connected  with  nor  having  any  interest  in  the  title  cannot  object  to  the 
patent  on  the  ground  of  any  alleged  wrong  which  the  patentees  may  have  perpetrated  against 
the  government. 

Xbe  Same. — The  government  as  a  land  owner  offers  its  lands  for  sale  upon  certain  pre- 
scribed conditions,  compliance  with  which  is  a  matter  of  settlement  between  the  owner  and 
purchaser  «lone,  and  with  which  no  stranger  to  the  title  can  complain.  Publication  of  no- 
tice is  a  process  Drlnging  all  adverse  claimants  into  court,  and  if  no  adverse  claims  are  pre- 
sented, it  is  conclusively  presumed  that  none  exist,  and  that  no  third  parties  have  any  rights 
or  equities  in  the  lands.  1  hereafter  the  only  right  or  privilege  remaining  to  any  third  par- 
ties is  that  of  protest  or  objection  filed  with  the  land  department  and  cognizable  only  there; 
if  feufitained  by  the  department,  the  proceedings  had  by  the  applicant  are  set  aside;  if  over- 
luled,  the  protectant  or  objector  is  without  further  right  or  remedy. 

PEnmoN  for  a  reheariDg  of  an  order  made  by  the  United  States 
district  judge  denying  an  injunction.  The  facts  appear  in  the 
opinion. 

A.  W.  Bucker  and  H.  B,  Johnson,  for  the  complainants. 
L,  C.  BockweU  and  J,  B.  Bissell,  for  the  defendants. 

Bbeweb,  CiBGurr  Judge. — ^This  case  comes  before  me  on  a  peti 
tion  for  rehearing  on  an  order  of  Judge  Hallett,  denying  a  n  injunc- 
tion.    The  defendants  have  a  patent,  and  therefore  hold  the  legal 
title.     It  is  beyond  question  that,  as  a  matter  of  fact,  they  discov- 
ered mineral  wealth  within  the  limits  of  their  location.     It  is  also 
beyond  question  that  they  complied  with  all  the  preliminary  steps 
for  obtaining  a  patent,  including  the  sixty  days'  publication  of  no- 
tice; and  that  no  adverse  claim   was  filed  by  the  complainants  or 
their  grantors  during  the  pendency  of  such  publication.     It  also 
appears  that  after  the  publication  of  notice  had  been  completed,  the 
complainants  challenged  before  the  local  land  office,  as  well  as  be- 
fore the  depaitment  at  Washington,  the  right  of  defendants  to  a 
patent.     That  contest  was  protracted.     Many  hearings  .were  had 
oelore  the  local  land  offices,  as  well  as  at  Washington,  and,  as  the 
result  thereof,  the  title  of  the  defendants  was  sustained,  and  the 
patent  issued. 

Question  is  made  as  to  whether  the  defendants  discovered  mine- 
ral in  their  discovery  shaft,  and  also  whether  the  complainants  had 
discovered  mineral  prior  to  the  publication  of  the  notice. 

14 ow,  some  general  propositions  may  as  well  be  stated :  first,  the 
government,  as  the  original  owner,  offers  the  title  to  these  mineral 
lands,  upon  certain  conditions,  to  whomsoever  discovers  mineral. 
The  amount  of  land  it  will  convey  to  each  locator  is  limited,  and 
certain  foims  of  procedure  are  prescribed,  but  the  primal  fact  is 
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that  the  lands  are  offered  to  those  who  discover  the  mineral.  In 
this  matter  the  government  resembles  a  private  land-owner  who 
makes  an  offer  to  sell  his  land  upon  specified  conditions.  When 
the  patent  issues,  the  title  passes  from  the  government,  and  no  one 
can  question  that  title  who  has  not  prior  thereto,  by  compliance 
with  the  conditions  prescribed  by  the  government,  himself  acqaired 
an  interest  in  the  land.  It  matters  not  what  wrong  the  patentee 
may  have  perpetrated  upon  the  government — it,  and  it  alone,  can 
complain.  In  other  words,  when  grantor  and  grantee  are  satisfied, 
a  stranger  has  nothing  to  say.  In  Smelting  Co.  v.  Kent,  104  U.S., 
647,  speaking  of  this  question,  the  Court  says:  ''This  complainant 
cannot  be  heard  unless  he  connect  himself  with  the  original  source 
of  title,  so  as  to  be  able  to  aver  that  his  rights  are  injuriously  affect* 
ed  bv  the  existence  of  the  patent,  and  he  must  possess  such  equities 
as  will  control  the  legal  title  in  the  patentee's  hands :  Boggs  v.  Min- 
ing Co.,  14  Cal.,  271.  It  does  not  lie  in  the  mouth  of  a  stranger 
to  the  title  to  complain  of  the  act  of  the  government  with  respect 
to  it.  If  the  government  is  dissatisfied,  it  can,  on  its  own  account, 
authorize  proceedings  to  vacate  the  patent  or  limit  its  operation." 
So  whether  or  not  it  is  essential,  under  the  state  law,  that  there  be 
a  discovery  of  mineral  in  the  discovery  shaft,  no  one  can  raise  that 
question  after  the  issue  of  the  patent,  unless  he  have  prior  equities 
in  the  land. 

Indeed,  as  the  primal  fact  is  the  discovery  of  mineral,  I  do  not 
see  how  the  government  can  avoid  its  patent  on  the  ground  that 
there  was  no  mineral  discovered  in  the  discovery  shaft,  provided  it 
was  in  fact  discovered  within  the  location,  and  this  notwithstanding 
it  may  be  conceded  that  the  state  law  is  operative  and  requires  a 
discovery  in  the  discovery  shaft.  This,  like  the  time  of  publication 
of  notice,  the  filing  of  the  plat,  etc.,  is  mere  matter  of  procedure, 
and  if  the  substantive  fact  of  the  discovery  of  mineral  exists,  I  do 
not  see  how  the  government,  for  any  irregularities  or  defects  of  pro- 
cedure, can  equitably  avoid  its  patent. 

Again,  it  is,  as  stated,  conceaed  that  no  adverse  claim  was  filed 
by  the  complainants,  and  I  think  it  follows  therefrom  that  judgment 
has  gone  against  them  as.  to  all  claims  which  they  may  have  had  or 
supposed  they  had.  The  language  of  the  statute  is  somewhat  pe- 
culiar, and  its  peculiarities  were  commented  upon  by  Judge  Hal- 
lett  in  the  opinion  filed. 

It  reads:  ''If  no  adverse  claim  shall  have  been  filed  with  the 
register  and  the  receiver  of  the  proper  land  office  at  the  expira* 
tion  of  the  sixty  days  of  publication,  it  shall  be  assumed  that  the 
applicant  is  entitled  to  a  patent  upon  the  payment  to  the  proper 
officer  of  five  dollars  per  acre,  and  that  no  adverse  claim  exists; 
and  thereafter  no  objection  from  third  parties  to  the  issuance  of  a 

}>atent  shall  be  heard,  except  it  be  shown  that  the  applicant  has 
ailed  to  comply  with  the  terms  of  this  chapter." 

Section  2,325,  revised  statutes:  "It  shall  be  assumed  that  no 
adverse  claim  exists." 
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By  whom  assamed,  for  what  purpose  and  £o  what  extent  ?  By 
the  government,  the  owner  of  the  land,  the  party  offering  it  for  sale; 
in  order  that  the  claims  of  all  other  parties  to  the  land  and  the 
benefit  of  the  owner's  offer  be  presented  and  determined,  and  that 
thereafter  the  government  may  deal  with  the  applicant  alone,  in- 
quiring simply  whether  he  had  performed  the  prescribed  conditions, 
and  conclusively  assumed.  The  proceedings  before  the  land 
department  are  judicial,  or  quasi  judicial  at  least.  The  publication 
is  process.  It  brings  all  adverse  claimants  into  court  and  failing  to 
assert  their  claims,  they  stand  at  the  expiration  of  the  notice  in 
default. 

True,  no  adverse  claimant  or  supposed  claimant  may  be  named  in 
the  notice,  no  process  may  be  served  personally  upon  him.  But 
that  does  not  avoid  the  notice  or  weaken  its  sufficiency  to  brins  such 
party  into  court.  This  is  not  the  only  case  known  to  the  law  in 
which  parties  not  named  in  a  notice  are  by  it  brought  into  court  and 
their  rights  adjudicated. 

Unknown  heirs  are  often  thus  brought  in  by  a  published  notice. 
.Tax  proceedings,  condemnations  of  rights  of  way,  admiralty  cases 
and  many  others  present  familiar  illustrations. 

The  sufficiency  of  the  notice  in  these  cases  is  unquestioned,  even 
though  the  adverse  claimant  be  not  named,  and  no  personal  service 
be  had.  And  if  the  parties  be  brought  in  obviously  it  is  that  their 
daims  be  presented  and  determined.  The  succeeding  section  pro- 
vides how  such  claims,  if  presented,  shall  be  determined.  Even 
without  such  section  the  purpose  would  be  apparent.  It  would  be 
grievous  wrong  to  leave  disputed  claims  unsettled,  and  when 
the  owner  of  lands  making  such  general  offer  prescribes  time,  place, 
tribunal  and  manner  of  settling  adverse  claims,  such  provisions  are 
a  part  and  condition  of  the  offer,  and  should  be  vigorously  insisted 
upon  by  the  courts. 

Oonclusively  assumed,  any  other  rule  would  destroy  the  practical 
value  of  the  provisions.  If,  notwithstanding  his  failure  to  adverse, 
a  party  may  still  present  and  litigate  his  rights,  of  what  use  to  ad- 
verse ?  A  failure  to  do  so  might  give  his  adversary  the  advantage  of 
9L  prima  facie  title,  but  the  real  question,  the  absolute  rights,  would 
remain  undetermined  The  applicant  would  hesitate  to  improve 
and  develop  his  property  because  ignorant  of  what  contests  were  be- 
fore him,  what  claims  might  be  presented.  And  the  contestant 
might  wait  till  the  evidence  in  favor  of  the  applicant's  right  have 
ceased  to  exist  or  passed  beyond  his  control  and  then  unexpectedly 
eoioe  forward  with  his  claims. 

I  do  not  mean  that  cases  may  notarise  in  which  equity  will  interfere 
thereafter,  if  there  be  equitable  grounds  for  interference,  as  where,  by 
the  acts  of  the  applicants,  those  who  might  have  adversed  have  been 
prevented,  deceived  or  misled;  but  unless  such  equitable  reasons 
exist,  and  none  such  appear  in  this  case,  he  who  fails  to  adverse 
until  the  expiration  of  publication  is  absolutely  cut  off  and  cannot 
be  heard  to  say  that  he  has  prior  rights. 
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Judge  Hallett,  in  liis  opinion,  finds  that  these  complainants  were 
in  a  position  to  adverse  at  the  time  of  this  publication.  Notwith- 
standing the  averments  of  the  last  bill,  and  affidavit  of  Mr.  Wright, 
I  think  the  general  scope  of  the  testimony  sustains  that  finding. 

But  it  is  said  by  counsel  that  under  the  last  clause  of  the  statute 
quoted,  any  person  may  object  that  the  applicant  has  failed  to  com- 
ply with  the  terms  of  the  chapter,  and  why  should  they  not  have 
the  same  privileges  as  strangers  ?  Have  they  forfeited  their  right 
by  failing  to  adverse  ?  It  .becomes  necessary  to  see  what  rights 
this  last  clause  gives;  I  think  all  that  it  covers  is  the  right  to  any- 
body to  come  in  and  enter  his  protest  or  objection;  in  other  words, 
to  say  to  the  officers  of  the  government  that  the  applicant  has  not 
complied  with  the  terms  of  the  statute,  and  to  insist  that  there  shall 
be  an  examination  by  such  officers  to  see  if  the  terms  have  in  fact 
been  complied  with. 

He  does  not  appear  as  a  party  asserting  his  own  rights,  but  if  we 
may,  so  to  speak,  parallel  tnese  proceedings  with  those  in  a  court, 
such  an  objector  appears  as  an  amicus  curice — a  friend  of  the  court- 
to  suggest  that  there  has  been  error  and  that  the  proceedings  be 
stayed  until  further  examination  can  be  had.  Such  a  protest  does 
not  bring  the  protestant  into  court  for  the  assertion  of  his  own  title 
or  rights;  does  not  revivifv  rights  lost  by  a  failure  to  adverse. 

True,  if  the  protest  or  objection  is  sustained,  the  proceedings  had 
will  be  set  aside,  new  ones  must  be  commenced  and  then  the  objec- 
tor may  be  in  a'  position  to  assert  his  rights,  but  if  the  protest  or 
objection  be  not  sustained,  the  objector,  like  an  amicus  curice,  has 
nothing  more  to  say  in  the  matter.  In  other  words,  the  right  to 
protest  is  not  the  right  to  contest.  The  latter  is  lost  by  the  failure 
to  adverse.  The  former  remains  open  to  every  one,  holders  of  ad- 
verse claims  as  well  as  others.  But  the  protest  is  only  to  the  offi- 
cers of  the  government,  challenges  only  the  applicant's  claims  and  in 
no  manner  brings  up  for  consideration  any  claims  of  the  protestant. 

Such  a  protest  can  be  made  only  before  the  land  department,  and 
if  there  rejected,  the  protestant  has  no  further  standing  to  be  heard 
anywhere.  The  protest  cannot  be  made  the  basis  of  any  litigation 
in  the  courts,  for  the  courts  are  only  open  to  those  who  have  rights 
to  assert;  they  sit  for  the  determination  of  controversies.  They  do 
do  not,  at  the  instance  of  strangers,  review  the  regularity  of  pro- 
ceedings between  parties,  who  are  competent  to  determine  such  reg- 
ularity, and  who  do  not  themselves  invite  any  judicial  determina- 
tion. 

These  in  brief  are  my  views,  and  without  pursuing  the  discussion 
further  I  sum  up  these  propositions. 

First — ^The  government  as  a  land  owner  offers  its  lands  for  sale 
upon  certain  prescribed  conditions,  compliance  with  which  is  a  mat- 
ter of  settlement  between  the  owner  and  purchaser  alone,  and  with 
which  no  stranger  to  the  title  can  interfere. 

Second — Publication  of  notice  is  process  bringing  all  adverse 
claimants  into  court,  and  if  no  adverse  claims  are  presented  it  is 
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conolnsively  presumed  that  none  exist  and  that  no  third  parties  have 
any  rights  or  eqaities  in  the  land. 

Third— Thereafter  the  only  right  or  privilege  remaining  to  any 
third  parties  is  that  of  protest  or  objection  filed  w4h  the  land  de- 
partment and  cognizable  only  there;  if  sustained  by  the  department 
the  proceedings  had  by  the  applicant  are  set  aside;  if  overruled  the 
protestant  or  objector  is  without  further  right  or  remedy.  Enter- 
taining these  views  I  think  the  petition  for  rehearing  must  be  denied. 


SUPREME  COURT  OF  COLORADO. 
Board  of  County  Oombussionebs  v.  W.  B.  Owen  et  al. 

FiM  October  i,  1884. 

CoNBTiTUTiONALiTT  OF  A  Statutb  Imposinq  A  Tax.— The  follonrlivr  amdndment  of  chapter 
88,  of  the  general  laws  of  Colorado,  was  enacted  by  the  legislature  in  1879:  "  The  board  of 
county  oommissioners,  of  the  respective  oounties  of  the  state,  may  levy  a  property  tax  for 
road  purposes,  which  shall  not  exceed  one  dollar  on  each  one  hunired  dollars,  to  be  levied 
and  collected  in  the  same  manner,  and  at  the  same  time,  as  other  propsrty  taxes  are  levied 
and  collected, 'in  each  year;  but  all  property  included  within  the  limits  of  incorporated  towns 
or  cities  shall  not  be  subject  to  the  tax.  Hdd^  that  the  last  clause  of  this  statute,  purporting 
to  exempt  property  within  incorporated  towns  and  cities,  is  unconstitutional  and  void,  being 
in  conflict  with  provisions  of  the  state  constitution,  which  declare  that  ''all  taxes  snail  be 
uniform,  upon  the  same  class  of  subjects,  within  the  territorial  limits  of  the  authority  levy- 
ing the  tax,"  and  that  "  all  laws  exempting  from  taxation  property  othsr  than  hereinbefore 
mentioned,  shall  be  void."  And  such  statute  must  be  construed  and  enforced  as  though  such 
final  clause  had  never  been  enacted. 

Appeal  from  the  county  court  of  Gunnison  county.  The  facts 
appear  in  the  opinion. 

Sogers  dt  CtUhbert,  and  W.  D.  Beckett^  for  the  appellees. 

Helm,  J.  By  the  single  assignment  of  error  presented  in 
this  case,  we  are  called  upon  to  determine  the  constitutionality  of 
section  I  of  an  act  to  amend  chapter  88  of  the  general  laws. 

This  amended  section  reads  as  follows: 

'*  The  board  of  county  commissioners  of  the  respective  counties  of 
the  state  may  levy  a  property,  tax  for  road  purposes,  which  shall  not 
exceed  one  dollar  on  each  one  hundred  dollars,  to  be  levied  and  col- 
lected in  the  same  manner  and  at  the  same  time  as  other  property 
taxes  are  levied  and  collected  in  each  year;  but  all  property  includ- 
ed within  the  limits  of  incorporated  towns  or  cities  shall  not  be 
subject  to  the  tax."    Sessions  laws  of  1879,  p.  159. 

This  action  was  brought  and  must  be  determined  under  the  stat- 
utes on  the  subject  as  they  existed  prior  to  1883. 

It  is  contended,  and  the  county  court  held,  that  the  last  clause 
of  the  foregoinff  statutes  is  void,  because  it  is  in  violation  of  sec- 
tions 3  and  6  of  article  10  of  the  state  constitution;  the  former  sec- 
tion of  this  instrument  provides  that  ''all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of  the 
authority  levying  the  tax,  et<5.,        *        *        **' 
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''The  latter  declares  that  all  laws  exempting  from  taxation  prop- 
erty other  than  hereinbefore  mentioned,  shall  be  void." 

The  property  relieved  from  the  road  tax  by  the  act  of  1879  is 
not  among  the  exemptions  above  referred  to. 

In  this  state  there  is  no  township  organization;  neither  is  there 
any  road  districting  within  the  county,  such  as  exists  in  some  of 
the  other  states.  By  statate  the  county  commissioners  are  com- 
manded to  divide  their  respective  counties  into  suitable  road  dis- 
tricts. But  this  division  of  the  county  has  no  bearing  or  effect 
whatever  upon  the  assessment  and  collection  of  the  property  tax  in 
question,  except  that  the  district  overseers  perform  certain  duties 
when  the  same  is  delinquent.  The  county  commissioners  control 
exclusively  the  assessment  thereof  throughout  the  entire  county; 
they  also  apportion  and  disburse  the  revenue  therefrom  as  in  their 
judgment  is  for  the  best  interests  of  all  the  citizens  of  the  county; 
the  collection  thereof  is  made  in  the  same  manner  and  by  the  same 
officer  as  in  that  of  other  county  taxes.  In  short,  under  our  laws,  for 
the  purpose  of  assessing,  collecting  and  disbursing  the  ''property 
tax  for  road  purposes,"  each  county  constitutes  but  a  single  road  dis- 
trict. 

The  county  commissioners  are  "the  authority  levying  the  tax;*' 
the  boundaries  of  the  county  are  the  "territorial  limits"  of  the 
"authority  levying  the  tax." 

The  tax  under  consideration  is  strictly  an  ad  valorem  charge,  and 
must  be  "uniform"  upon  all  property  within  the  county  not  exempt 
from  taxation. 

But  realty  and  personalty  within  the  corporate  limits  of  a  city 
or  town  are  as  much  a  part  of  the  taxable  property  of  the  county 
as  are  farms  and  chattels  outside  such  corporate  limits.  There 
seems  to  be  no  escape  from  the  conclusion  that  a  legislative  dec- 
laration entirely  exempting  the  former  from  the  payment  of  the 
tax  in  question,  is  in  conflict  with  the  constitutional  inhibition, 
and  therefore  void. 

In  Illinois  this  view  was  adopted  with  reference  to  the  power  of 
township  authorities  to  levy  a  similar  tax  upon  property  located 
within  a  city  located  in  the  township:  O'Kane  v.  Treat  et  al., 
25  111.,  p.  557.  See  Fletcher  v.  Oliver,  25  Ark.,  289;  Wilson  v. 
Supervisors  of  Sutter  County,  47  Cal.,  91, 

Had  the  effort  been  made  to  relieve  property  within  towns  and 
cities  from  having  its  proportion  of  the  cost  of  constructing  a  court 
house,  or  other  county  building,  there  would  probably  have  been  no 
disagreement  as  to  the  constitutionality  of  the  statute.  But  it  is 
argued  that  the  city  has  to  construct  and  keep  in  repair  its  streets, 
bridges  and  culverts;  that  for  the  expenses  thus  incurred,  only  prop- 
erty within  corporate  limits  is  answerable,  and  therefore  that  it  is 
inequitable  to  tax  this  property  for  the  maintenance  of  the  county 
highways. 

We  may  agree  with  counsel  upon  these  propositions;  and  we  may 
venture  the  opinion  that  the  legislative  intent  in  the  provision  we 
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are  now  considering,  is  beneficient  and  wise,  but  oar  answer  to  the 
argument  most  be,  that  the  exemption  as  declared  in  the  statute  is 
forbidden  by  the  constitution;  ana  we  should  not,  by  misconstruc- 
tion of  the  latter  instrument,  attempt  to  do  away  with  the  apparent 
injustice. 

Had  the  legislature  undertaken  to  commute  this  tax  for  an  equiv- 
alent burden  to  be  borne  by  the  towns  and  cities;  or  had  it  declared 
that  the  tax  thus  collected  from  property  within  such  corporation 
should  be  expended  on  the  streets  thereof;  or  that  a  similar  and 
equal  tax  should  be  so  collected  and  expended,  the  objection  might 
have; been  obviated:  See  Baird  et  al.  v.  The  People,  83  111.,  387; 
Cooper  V.  Ash,  76  111.,  17. 

And  it  is  possible  that  the  statute  prohibited  the  collection  of 
this  tax  from  property  within  towns  and  cities  which  ''levy  such 
taxes  for  the  streete  and  alleys  thereof,  a  different  conclusion  might 
be  reached;"  See  Martin  v.  Aston,  60  Cal.,  63. 

Construing  the  law  as  we  find  it,  however,  we  are  constrained  to 
hold  the  latter  part  of  it  void. 

But,  the  unconstitutionality  of  one  provision  in  a  statute,  does  not 
necessarily  render  the  entire  statute  or  section  void:  Tripps  v« 
Overnocker,  vol  4,  Colo.  L.  B.,  405  and  citations. 

If  from  the  amended  section  of  1879,  before  us,  the  objectionable 
sentence  were  stricken  out,  a  perfect  law  remains;  there  would  be 
left  the  identical  statute  adopted  by  the  legislature  in  1877.  We  do 
not  feel  justified  in  concluding  that  the  legislature  intended  to  have 
the  whole  section  stand  or  fall  with  the  exemption  provision  subse- 
quently added.  We  think  the  valid  portions  thereof  are  not  so 
connected  with  ''  or  dependent  upon  "  the  void  provision,  as  to  fall 
with  it.  The  statute  may  be  regarded  as  if  no  such  amendment  or 
addition  existed. 

The  county  commissioners  of  Gunnison  county  did  not  so  inter- 
pret and  apply  the  law,  however,  and  therefore  t&e  judgment  in  this 
case  must  be  affirmed. 


SUPREME  COURT  OF  NEVADA, 
Lake  v.  Lake. 

FiUd,  September  U,  I884. 

DrvoRCS— New  Tkial  of  Portion  of  Issues.— In  an  action  for  a  divorce  and  a  division  of 
the  community  property,  the  lower  court  has  power  to  order  a  new  trial  of  the  iHsues  relating 
to  the  character  and  disposition  of  the  property  alone,  if  material  error  occurred  in  the  triu 
of  and  affecting  that  branch  of  the  case  only,  without  ordering  a  retrial  of  all  the  issues  pre- 
sented by  the  pleadings. 

HusBANu  AND  Wife— Sep-irate  Property— Rents,  Issues  and  Profits.— All  the  prop- 
erty owned  by  a  husband  at  the  date  of  his  marriage,  as  well  as  that  subsequently  purchased 
by  him,  and  the  rents,  issues  and  profits  thereof,  up  to  March  7,  18()5,  the  date  of  the  first 
statute  governing  the  property  rights  of  husband  and  wife,  belongs  to  him  as  his  separate 
property.  Under  such  statute  the  rents,  issues  and  profits  of  the  separate  estate  of  the  hus- 
band did  not  become  common  property. 


160  West  Coast  Bepobteb.  [Sup.  Ct.  Nev. 

Property  Aoquirkd  During  Covbrture— Commdnitt  Property. —Property  acquired 
during  coverture  presumptively  belongn  to  the  community,  and  th^  burden  lis  on  the  person 
asserting  the  contrary  to  overcome  such  presumption  by  proof,  sufficiently  clear  and  satisfac- 
tory to  convince  the  court  or  jury  of  the  correctness  of  his  claim. 

CoNSiDERATioif  OF  Deed— Pabol  EVIDENCE  OF.  —Parol  evidence  is  admissible  to  show  that 
the  real  consideration  of  a  deed  was  other  property  given  in  e]cch:inge,  instead  of  the  money 
stated  therein. 

Community  Property — Proof  of— Husband  and  Wife. — It  is  not  necessary  to  prove 
that  propertv  is,  in  fact,  the  product  of  the  joint  efforts  of  the  husband  and  wife  in  order 
that  it  may  be  declared  community  estate.  If  it  is  acquired  after  marriage  by  the  efforts  of  the 
husband  alone,  but  not  by  gift,  dovi^e  or  descent,  or  by  exchange  of  his  individual  prop- 
erty, or  from  the  rents,  issues  or  profits  of  his  sep&rate  estate,  it  belongs  to  the  community, 
idthough  the  wife  rendered  no  assistance  in  its  acquisition. 

Separate  and  Community  Property— Profits— Labor  and  Skill  of  Spouses.— The 
profits  of  separate  propertv  which  accrue  mainly  from  the  property  rather  than  from  the 
joint  efforts  of  the  husband  and  wife,  or  either  of  them,  belong  to  the  owner  of  the  property, 
although  the  labor  and  skill  of  one  or  both  of  the  spouses  may  have  been  given  to  the  busi- 
ness. On  the  contrary,  if  profits  come  mainly  from  the  efforts  or  skill  of  both,  they  belong  to 
the  community. 

The  Same— Profits  Resulting  from  Hotel. — ^The  profits  resulting  from  the  ordinary 
use  of  a  hotel,  the  separate  property  of  the  husband,  either  from  renting  or  carrying  on  tlie 
business  himself,  belong  to  the  husband  as  his  separate  estate. 

Divorce— Division  of  Property — Discretion  of  Court. — A.fter  a  divorce  has  been 
granted  the  division  of  the  property  is  left  to  the  discretion  of  the  trial  court,  and  the  exer- 
cise of  such  discretion  will  not  be  interfered  with  by  the  appellate  court  unless  the  same  has 
been  abused. 

Appeal  from  a  judgment  of  the  seveath  jadioial  district  conrt  of 
Washoe  county,  entered  in  favor  of  the  defendant,  and  from  an  or- 
der denying  plaintiff's  motion  for  a  new  trial,  as  to  the  property 
rights  involved.     The  opinion  states  the  facts. 

C.  S.  Varian^  for  the  appellant. 

R.  M.  Clarke  and  T.  Goffin,  for  the  respondent. 

Leonabd,  J.  This  is  an  action  for  divorce  on  the  ground  of 
cruelty. 

In  her  complaint,  plaintiff  alleges  that  there  is  a  large  amount  of 
property  belonging  to  the  community,  and  prays  for  an  equal  divi- 
sion thereof  between  herself  and  defendant. 

Defendant  denies  that  any  of  the  property  described  belongs  to 
the  community,  and  alleges  that  it  is  all  his  individual  estate. 

When  the  cause  came  on  for  trial,  it  was  agreed  by  the  respective 
parties,  and  ordered  by  the  court,  that  the  issues  relating  to  the  dis- 
position of  the  property  should  be  withdrawn  from  the  consideration 
of  the  jury,  and  reserved  for  future  consideration  and  determination 
by  the  court  in  case  a  divorce  should  be  granted. 

Upon  the  special  findings  and  verdict  of  the  jury,  the  divorce 
prayed  for  was  granted.  Subsequently,  the  court,  sitting  without  a 
jury,  tried  the  issues  relating  to  the  character  and  disposition  of 
the  property,  and  found  that  it  belonged  to  the  defendant  individ- 
ually. 

Thereupon  a  formal  decree  was  entered  as  follows:  ''Upon  the 
verdict  of  the  jury,  heretofore  returned  in  this  case,  and  the  order 
of  the  court  made  thereon,  and  in  consideration  of  said  verdict  and 
order,  it  is  adjudged  and  decreed  that  the  marriage  relation,  hereto- 
fore existing  between  the  said  Jane  Lake  and  M.  G.  Lake,  be,  and 
the  same  is  nereby  set  aside  and  annulled,  and  the  said  parties  be. 
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and  they  are  hereby  released  therefrom.  And  upon  the  findings 
and  decision  of  the  court,  heretofore  made  upon  the  issues,  joined 
between  the  parties,  concerning  the  property,  *  *  *  it  is  ordered, 
adjudged  and  decreed  by  the  court,  that  the  property,  real  and  per- 
sonal, described  in  the  complaint,  is,  and  that  it  be,  and  remain  the 
separate  property  of  the  defendant,  M.  0.  Lake,  and  that  the  plaintiff 
take  no  part  thereof,  or  interest  therein,  except  as  hereafter  specifi- 
cally decreed.*' 

Then  follows  an  order  that  the  defendant  pay  plaintiff  monthly,  so 
long  as  she  shall  remain  unmarried,,  the  sum  of  one  hundred  and 
fity  dollars,  and  fifty  dollars  for  the  child,  and  that  said  sums  be, 
and  remain  a  charge  and  lien  upon  certain  real  property  described. 
In  the  decree  the  court  reserved  jurisdiction  to  modify  the  allow- 
ance at  any  time 

Defendant  did  not  move  for  a  new  trial,  or  appeal  from  the  judg- 
ment, or  any  part  thereof,  but  plaintiff  so  moved,  as  to  the  issues, 
respecting  the  property  rights  alone.  She  did  not  ask  for  a  new 
tristl  of  the  issues  touching  the  alleged  cruelty,  and  her  right  to  a 
divorce. 

The  motion  was  denied,  and  this  appeal  is  from  the  order  deny- 
ing a  new  trial,  and  from  "that  part  of  the  judgment    *    *    * 
affecting  the  questions  of  alimony,  and  the  property  rights  of  the 
parties  to  said  action." 

It  is  first  urged  bv  counsel  for  respondent  that  a  new  trial  is  a  re- 
examination of  all  tne  issues  of  fact  raised  by  the  pleadings;  that  it 
could  not  have  been  granted,  in  this  case,  as  to  property  rights 
alone;  that  a  motion  to  re-try  a  part  of  the  case  was  a  nullity; 
and,  consequently,  the  court  did  not  err  in  overruling  the  motion  made. 

The  question  is  squarely  presented,  then,  whether  the  court  below 
had  the  power  to  oraer  a  new  trial  of  the  issues  relating  to  the  char- 
acter and  disposition  of  the  property  alone,  if  material  error  was 
shown  in  the  trial  of,  and  affecting  that  branch  of  the  case  only;  or, 
is  it  true  that  all  the  issues  made  by  the  pleadings,  if  any,  must 
have  been  re-tried  ? 

This  question  is  not  only  exceedingly  important  in  the  matter  of 
prsictice,  but  it  is  also  of  great  moment  in  the  case  in  hand,  if,  as 
claimed  by  appellant,  the  court  erred  in  deciding  that  the  property 
belongs  to  defendant  individually;  and,  for  the  purposes  of  the 
present  discussion,  we  must  assume  that  the  claim  of  error  is  well 
founded. 

And,  too,  the  legal  presumption  is,  that  the  issues  upon  the  prin- 
cipal branch  of  the  case,  the  divorce,  were  tried  and  determined 
according  to  law. 

Defendant  is  presumed  to  have  known  the  law;  and,  if  it  is  true, 
as  claimed  by  him,  that  a  new  trial  could  not  be  had  of  one  part  of 
the  case,  then  he  knew  that  the  court  could  not  grant  plaintiff's  mo- 
tion; and  if  he  wanted  a  new  trial  of  the  other  part,  he  should  have 
applied  upon  the  entire  case.  Failing  to  do  so,  or  to  appeal,  the 
presumption  is  that  the  divorce  was  properly  granted. 

Ho.  49.^2. 


162  TVest  Coast  Repobteb.  [Sup.  Ot.  Nev. 

On  the  other  hand,  if  the  lower  court  had  the  power  to  grant  a 
new  trial  of  a  part  of  the  case,  then  defendant  should  have  applied 
also  for  a  new  trial  of  the  issues  determined  against  him,  and  failing 
to  do  so,  the  presumption  is  as  above  stated. 

It  follows,  therefore,  that  we  must  proceed  upon  the  presumption 
that  the  principal  issue  was  tried  and  determined  without  error, 
and,  as  to  that  issue,  that  there  is  no  cause  or  ground  for  a  new 
trial. 

If  it  is  true  that,  in  this  case,  the  district  court  could  not  grant  a 
re-hearing  of  the  issues  touching  the  property  rights,  without  dis- 
turbing the  decision  upon  the  principal  issue,  then  it  is  certain  that 
in  every  instance,  where  a  new  trial  is  granted,  the  order  must  em- 
brace the  entire  case,  however  distinct  the  issues  may  be;  and,  al- 
though it  may  be  admitted,  as  to  one  cause  of  action,  that  the  trial 
was  free  from  error  or  exception. 

For  here  we  have  a  case  where  plaintiff  must  show  herself  entitled 
to  a  divorce  before  she  can  claim  any  separate  property  rights,  and 
that  she  has  done  already. 

At  another  trial,  before  she  could  ask  the  court  to  retry  the  por- 
tion of  the  case  wherein  error  is  alleged,  she  would  be  obliged  to 
establish  a  right  which  is  already  determined  in  her  favor,  without 
any  suggestion  of  error.  She  would  be  obliged  to  take  the  risk  of 
defeat  at  another  trial,  as  to  the  principal  issue,  in  order  to  obtain 
rights  incident  to  those  already  established.  She  would  have  to  do 
over  again  what  is  already  well  done,  and  then,  if  successful,  estab- 
lish such  property  rights  as  she  might  have,  instead  of  commencing 
at  the  issue  the  trial  of  which,  alone,  is  claimed  to  have  been  affected 
by  error. 

Plaintiff  applied  for  a  divorce  and  a  division  of  alleged  common 
property  There  were  separate  trials,  however,  of  the  issues  pre- 
sented by  the  pleadings,  those  relating  to  the  divorce  by  a  jury,  and 
those  touching  property  rights  by  the  court.  The  special  findings 
by  the  jury,  adopted  by  the  court,  established  plaintiff's  right  to  a 
divorce. 

The  verdict  of  the  jury  and  the  order  of  the  court  thereon  were 
complete  before  the  trial  fixing  the  property  rights,  and  if  error 
crept  in  at  the  last  trial,  it  could  not  have  affected  the  result  of  the 
first. 

The  trial  of  the  issues  relating  to  the  divorce  was  as  unaffected  by 
any  errors  that  occurred  at  the  trial  had  in  relation  to  the  property, 
as  it  would  have  been  if  plaintiff  had  filed  her  bill  for  divorce,  pros- 
ecuted it  to  judgment  in  her  favor,  without  any  showing  by  either 
party  of  the  existence  of  community  property,  and  had  afterwards 
Drought  an  action  to  recover  her  share  of  such  property. 

That  she  could  have  pursued  such  a  course  we  have  no  doubt :  De 
Gody  V.  Gody,  39  Cal.,  157.  If  she  had,  and  the  result  of  the  trials 
had  been  the  same  as  in  this,  she  could  undoubtedly  have  applied 
for  a  new  trial  in  the  case  relating  to  the  property,  without  making 
application  also  in  the  other;  and  yet  there  would  have  been  just  as 
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much  reason  in  that  case  for  a  doable  application,  in  order  that  jus- 
tice might  be  done,  as  there  is  now  in  requiring  her  to  include  in 
her  motion  a  request  for  a  new  trial  of  the  issues  relating  to  the 
divorce. 

It  is  urged  by  counsel  for  respondent  that  the  practice  of  re-trying 
less  than  the  entire  case  would  result  in  splitting  one  cause  of  action 
into  many  parts,  thus  increasing  expenses,  multiplying  trials,  bur- 
dening courts,  and  producing  confusion  and  uncertainty. 

If  these  results  would  follow  in  a  given  case,  they  might  be  urged 
against  such  practice  in  that  case;  but  the  argument  does  not  apply 
here. 

In  this  case,  if  the  decree  granting  the  divorce  is  correct,  what 
reason  can  be  urged  against  allowing  that  to  stand  and  correcting 
the  balance  affected  by  the  error  ?  There  is  none,  unless  the  law 
prohibits  such  practice  in  every  case. 

Suppose  the  cornet  had  found  in  favor  of  plaintiff  as  to  both  issues — 
this  is  to  say,  had  decided  that  plaintiff  was  entitled  to  a  divorce, 
and  that  the  property  belonged  to  the  community;  that  both  parties 
agreed  to  the  correctness  of  the  divorce  proceedings  and  decree,  but 
that  defendant,  believing  the  court  erred  in  its  decision  concerning 
the  property,  had  applied  for  a  new  trial  as  to  that  only.  In  that 
case,  plaintiff  could  not  have  had  cause  for  or  desired  a  new  trial  of 
the  issues  relating  to  the  divorce,  because  the  decision  was  already 
in  her  favor. 

Would  not  the  defendant  have  had  the  right  to  say:  ''I  concede 
the  correctness  of  the  decree  granting  a  divorce;  but  the  court  erred 
in  deciding  that  the  property  belonged  to  the  community.  I  desire 
a  re-trial  of  that  question. "  Gould  the  plaintiff  have  opposed  the 
application  because  it  did  not  include  a  request  for  a  retrial  of  an 
issue  already  decided  in  her  favor  ?  If  such  is  the  law,  it  ought  to  be 
changed,  and  yet  that  is  the  theory  of  counsel  for  respondent. 

New  trials  are  permitted  for  the  correction  of  errors,  whether 
they  are  ordered  by  the  appellate  or  trial  court.  Undoubtedly,  if 
an  error  affects  the  entire  case,  a  new  trial  should  be  granted  of 
all  the  issues;  but  when  it  could  not  have  affected  but  one  of  several 
separate,  independent  causes  of  action,  or  when,  as  in  this  case,  it 
occurred,  if  at  all,  in  the  trial  of  an  issue  not  involving  the  main 
issue  of  fact  in  the  case,  and  the  error  can  be  corrected  without 
disturbing  the  verdict  or  decision  not  affected  thereby,  we  think 
it  can  be  done. 

The  statute  provides  that  in  case  a  divorce  is  granted,  the  court 
shall  make  disposition  of  the  property  as  therein  stated. 

The  division  of  property  is  but  an  incident  to  or  consequence  of 
a  divorce  upon  which  it  depends;  but  the  divorce  does  not  depend 
upon  the  property. 

It  is  the  constant  practice  of  the  United  States  circuit  courts  in 
patent  cases,  first  to  settle  the  question  of  infringement;  and  if, 
upon  that  question,  the  decision  is  in  favor  of  the  complainan t^  a  decree 
is  entered  that  he  shall  recover  the  rents,  profits  and  damages  re- 
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suiting  from  infringement.  The  case  is  then  referred  to  a  master 
to  ascertain  the  rents,  etc.,  and  upon  the  report  coming  in,  it  is 
either  confirmed,  if  satisfactory,  or  re-referred  to  correct  errors. 
But  the  decree  settling  the  rights  of  the  parties,  upon  which  the 
accounting  depends,  is  not  disturbed.  When  the  master's  report  is 
satisfactory  it  is  added  to  the  partial  decree  before  made. 

The  statute  provides  that '  'upon  an  appeal  from  a  judgment  or 
order,  the  appellate  court  ma^  reverse,  affirm  or  modify  the  judg- 
ment or  order  appealed  from,  m  the  respect  mentioned  in  the  no- 
tice of  appeal,  and  as  to  any  or  all  of  the  parties;  and  may  set 
aside  or  confirm  or  modify,  anj  or  all  of  the  procedings  subsequent 
to,  or  dependent  upon  such  judgment  or  order,  and  may,  if  neces- 
sary or  proper,  order  a  new  trial." 

*' Under  that  section,"  says  the  supreme  court  of  the  state  of 
California,  ''the  appellate  court  has  full  power  to  do,  or  cause  to 
be  done,  what,  according  to  the  rules  of  law  and  equity,  ought  to 
have  been  done  in  the  lower  court,  as  to  any  or  all  of  the  parties 
plaintiff  or  defendant":    Bicketson  v.  Bichardson,  26  Cal.,  155. 

If  a  new  trial  ought  to.  have  been  granted  bj  the  lower  x^ourt, 
the  appellate  court  -  will  reverse  the  order  denying  it,  and  order  a 
new  trial. 

The  statute  permits  this  court  to  grant  a  new  trial.  Now,  if  a 
new  trial  necessarily  means  a  re-examination  of  all  the  issues  made 
by  the  pleadings,  what  power  has  this  court  to  remand  a  case  for 
new  trial  upon  one  or  more  issues,  leaving  the  findings  upon  the 
other  issues  standing? 

But  that  has  been,  and  is,  done  in  California  under  a  similar 
statute  :  Soule  v.  Dawes,  14  Cal.,  247:  Soule  v.  Bitter,  20  Cal., 
622;  Marijon  v.Pioche,  10  Cal.,  545;  Jungerman  v.  Bovee,  19  Cal., 
364;  Aigente  v.  City,  30  Cal.,  464;  Billings  v.  Everett,  62  Cal., 
663;  Glasscock  v.  Ashman,  id.,  422;  Watson  v.  Cornell,  id.,  91;  Le 
Clertv.  Oullahan,  id.,  254;  Phipps  v.  Harlan,  53  Cal.,  87;  Evans 
v.  Jacob,  59  Cal.,  628. 

The  statute  does  not  provide  in  terms  that  either  this  or  the  trial 
court  may  grant  a  new  trial  of  a  part  of  a  case,  but  it  permits  both 
to  order  a  new  trial. 

It  does  not  provide  whether  the  motion  shall  include  the  entire 
case  or  not.  It  is  evident,  however,  that  the  motion  should  be  as 
broad  as  the  order,  but  it  need  not  include  tnore. 

If,  in  this  case,  the  trial  court  could  have  granted  a  new  trial 
upon  the  second  and  dependent  branch  of  the  case  alone,  had  the 
motion  embraced  the  whole  case,  it  could  have  done  so  upon  the 
motion  made. 

It  is  idle  to  contend  that  the  motion  must  include  all  the  issues, 
if  the  court  can  grant  it  in  part  and  deny  it  as  to  the  balance.  It 
would  be  a  vain  thing  to  require  the  applicant  to  ask  for  more 
than  is  or  ought  to  be  granted. 

If  counsel  for  respondent  is  correct,  had  the  court  below  or- 
dered a  new  trial  upon  the  property  issues  alone, this  court  must  have 


Sup.  Ot.  Nev.]  Lake  v.  Lake.  165 

reversed  the  order,  on  appeal  therefrom,  upon  the  ground  that  the 
trial  court  had  not  power  to  make  it,  although  the  appellate  court 
could  have  made  the  same  order,  on  appeal  by  appellant  from  an 
order  refusing  to  grant  a  new  trial  upon  that  issue. 

Unless  the  statute  so  provides,  would  it  not  be  strange  if  a  remit* 
titur  should  go  from  the  court  directing  a  change  in  a  judgment  or 
order,  when,  had  it  been  so  made  and  entered  below,  it  would  have 
been  reversed  on  appeal. 

It  is  true  that,  in  Coombs  v.  Hibberd,  43  Gal.,  453,  it  was  held 
that,  when  an  application  for  a  new  trial  has  been  made  in  due  form, 
upon  a  settled  statement,  and  the  court  has  passed  on  the  motion 
denying  it,  the  court  can  not  afterwards  vacate  the  order  and  grant 
a  new  hial,  although  on  appeal  from  the  first  order  the  appellate 
court  might  have  reversed  it  and  granted  a  new  trial  as  the  district 
court  did. 

The  court  said  the  plaintiff  could  not  make  two  successive 
motions  for  a  new  trial  upon  identical  grounds,  and  that  to  vacate 
the  order  denying  a  new  trial  was  e<|uivalent  to  a  renewed  motion 
for  a  new  trial;  that  the  time  within  which  a  new  trial  could  be 
applied  for  was  limited  by  statute,  which  would  be  practically  en- 
larged if  a  new  trial  could  be  granted  after  it  had  once  been  refused. 
In  short,  it  was  held  that  the  district  court  was  prohibited  by 
statute  from  making  its  second  order  for  the  reason  given. 

So,  the  same  court  has  held  that  where  the  lower  court  has 
granted  an  injunction  upon  an  order  to  show  cause,  it  cannot  after- 
wards dissolve  the  injunction,  or  entertain  a  motion  for  that  pur- 
pose, although  the  appellate  court,  on  appeal,  may  reverse  the 
order  granting  the  injunction,  and  direct  it  to  be  dissolved:  Natoma 
Water  Co.  v.  Parker,  16  Cal.,  84. 

The  ground  of  the  decision  was  that,  by  statute,  the  privilege  of 
moving  for  a  dissolution  upon  the  filing  of  the  answer  was  limited  to 
cases  where  the  injunction  was  originally  granted  without  notice  to 
the  adverse  party. 

It  is  patent  that  those  decisions  do  not  militate  against  appellant's 
views  of  the  law  of  this  case;  for  here  there  is  not  an  intimation  in 
in  the  statute  that  the  power  of  the  trial  court  is  not  co-extensive 
with  that  of  the  appellate  court  in  the  matter  of  granting  new  trials. 

But  it  is  said  by  counsel  for  respondent  that,  under  the  common 
law,  a  new  trial  could  not  be  granted  for  a  part  only  of  a  case,  and 
that  the  civil  practice  act  provides  no  different  rule,  and,  conse- 
quently, that  the  common  law  rule  must  prevail. 

It  is  not  necessary  at  this  time  to  note  the  many  changes  wrought 
by  the  code  as  to  court  practice.  It  is  enough  to  say  that  they  are 
numerous  and  far  reaching.  Artificial  forms  and  rules  are  abolished 
and  simple  methods  adopted,  with  the  view  of  dealing  out  justice 
between  the  parties,  regardless  or  any  error  or  defect  in  the  plead- 
ings or  proceedings,  which  shall  not  affect  their  substantial  rights. 

It  is  also  true  that,  under  the  common  law  practice,  a  new  trial 
could  not  be  granted  in  a  civil  case  at  the  instance  of  one  of  several 
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defendants:  Bond  v.  Spark,  12  Mod.,  275;  Berrington's  case,  3 
Salk.,  362;  Parker  v.  Godin,  2  Strange,  814;  Bac.  Abr.,  Trial,  L. 

It  was  held  that,  if  the  verdict  was  set  aside,  the  case  must  come 
to  trial,  just  as  it  did  before,  against  all  the  defendants:  Sawyer  v. 
Merrill,  10  Pick  ,  18;  Brown  v.  Burrus,  8  Mo.,  28. 

The  groand  of  the  rule  was  stated  by  Mr.  Justice  Lawrence,  in 
Kex  V.  Mawbey,  6  T.  R.,  640,  where  he  said:  "Arguments  drawn 
from  civil  cases  are  not  applicable,  because  in  those  cases  there  is 
only  one  venire  on  the  record,  and  one  assessment  of  damages;  but 
that  is  not  so  in  criminal  cases." 

And  commenting  upon  the  rule  in  Bicknell  v.  Dorion.  16  Pick., 
483,  the  court  said:  "This  probably  discloses  the  ground  of  the 
rule  in  civil  cases.  When  a  verdict  is  set  aside,  a  venire  facias  de 
novo  is  awarded,  and  no  notice  is  taken  of  the  first  venire  and  the 
proceedings  under  it,  and  there  would  be  nothing  on  the  record  to 
support  the  verdict  in  favor  of  those  who  have  obtained  one. 
*  *  *  But  however  this  may  be  in  the  English  courts,  and  in 
those  courts  which  conform  strictly  to  common  law  practice,  we 
have  no  difficulty  here,  because  from  the  earliest  times  we  have  de- 
parted from  that  practice;  no  venire  is  awarded  in  making  up  the 
record,  and  the  record  is  made  to  exhibit  a  plain  narrative  and 
history  of  the  proceedings,  as  they  occur." 

And  the  court  held  that  it  had  power  to  set  aside  a  verdict  as  to 
one  defendant  without  disturbing  it  where  it  was  in  favor  of  the 
others,  although  there  was  no  statute  authorizing  such  action. 

Another  reason  of  the  rule  that  a  new  trial  could  not  be  granted 
of  a  part  of  a  case,  was  that  every  judgment  was  composed  of  an  en- 
tirety of  adjudication,  and  nothing  less  than  the  whole  could  be  ob- 
jected to  on  appeal  or  otherwise. 

But  under  the  code,  the  reason  of  the  rule  no  longer  exists,  and 
consequently,  in  a  proper  case,  courts  are  not  bound  by  the  rule: 
Lake  v.  Lake,  17  Nev.,  336. 

An  appeal  can  be  taken  from  some  specific  portion  of  a  judgment 
on  order. 

* '  Judgment  may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defendants ;  and 
it  may,  when  the  justice  of  the  case  requires  it,  determine  the  ulti- 
mate rights  of  the  parties  on  each  side  as  between  themselves." 

In  Lake  v.  Lake,  supra,  we  said:  "  Under  our  practice,  dissimilar 
judgments  may  be  pronounced  in  the  same  action.  For  instance, 
in  an  action  on  two  promissory  notes,  the  final  determination  of  the 
rights  of  the  parties  in  the  action  qctay  comprise  a  judgment  in  favor 
of  the  plaintiff  upon  one,  and  against  him,  and  in  favor  of  the  de- 
fendant upon  the  other." 

Under  the  present  statute  of  Iowa,  a  new  trial  is  defined  to  be 
"  a  re-examination  in  the  same  court  of  an  issue  of  fact,  or  some  part 
or  portion  thereof,  after  verdict  by  a  jury,  report  of  a  referee,  or  a 
decision  by  the  court." 
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The  statute  also  provides  that  ''  the  former  report,  verdict,  or  de- 
cision, or  some  part  or  portion  thereof,  shall  be  vacated  and  a  new 
trial  granted  on  the  application  of  the  party  aggrieved,  for  the  fol- 
lowing causes.     *    *    *:*'    Code  of  Iowa,  1873,  section  2,837. 

Section  2,849  provides  that  '*  every  final  adjudication  of  the  rights 
of  the  parties  in  an  action  is  a  judgment,  and  such  adjudication  may 
consist  of  many  judgments,  one  of  which  judgments  may  determine 
for  the  plaintiff  or  aefendant  on  the  claim  of  either  as  an  entirety; 
or  when  a  claim  consists  of  several  parts  or  items,  such  judgment 
may  be  for  either  of  them  on  any  specific  part  or  item  of  such  ag- 
gregate claim  and  against  him  on  the  other  part  thereof;  or  a  judg- 
ment may,  in  any  oT  these  ways,  determine  on  the  claims  of  co- 
parties,  on  the  same  side,  against  each  other." 
.  ''  Any  party  who  succeeds  in  part  of  his  cause,  or  in  part  of  his 
causes,  and  fails  as  to  part,  may  have  the  entry  in  such  case  express 

C**  ^ent  for  him  for  such  part  as  he  succeeds  upon,  and  against 
on  the  other:"  section  2,850.     And  see  Bevision  for  1860,  sec- 
tion 3.121. 

These  provisions  are  substantially  like  ours  on  the  subject  of 
judgments,  although  our  statute  does  not  provide,  in  terms,  that  a 

J>arty  who  succeeds  in  part  may  have  the  entry  ex|iress  judgment 
or  him  for  such  part  as  he  succeeds  upon,  and  against  him  on  the 
other  part. 

But  the  court  may  undoubt-edly  instruct  the  jury  to  designate  upon 
what  issue  they  find,  and  also  how  they  find  upon  each  issue :  Tif- 
fany and  Smitn's  N.  Y.  Prac,  vol.  1,566,  ana  judgment  must  be 
entered  in  conformity  with  the  verdict. 

In  actions  tried  by  the  court  without  a^  jury,  the  decision  may 
embrace  findings  upon  each  issue,  and  the  judgment  must  be  entered 
accordingly.  Upon  the  subject  of  judgments  the  code  of  Iowa  for 
1860  was  substantially  like  that  of  1873.  It  went  into  effect  Sep- 
tember 1,  1860.     Prior  to  that  time  the  code  of  1861  was  in  force. 

The  code  last  mentioned  provided  that  "  all  final  adjudipations  of 
civil  actions  are  judgments:"  Section  1,814. 

*' Judgment  may  be  rendered  for  or  against  one  or  more  of  sev- 
eral plaintiffs,  or  defendants,  or  the  courfc,  where  practicable,  may 
determine  the  ultimate  rights  of  the  parties  on  each  side  as  between 
themselves  and  give  judgment  accordingly:"  Section  1,815. 

It  will  be  seen  that  the  sections  just  quoted  are,  in  effect,  like 
ours. 

The  only  provision  that  we  are  able  to  find  in  the  code  of  1851 
upon  the  subject  of  new  trials,  is  that  ''  motions  in  arrest  of  judg- 
ment, or  for  a  new  trial,  must  be  made  within  a  reasonable  time, 
and  at  the  term  of  court  at  which  the  trial  took  place:  Section  1,808. 

Now,  in  1859,  when  the  code  of  1851  was  in  force,  the  supreme 
court  of  Iowa,  in  Woodward  v.  Horst,  said:  "It  may  be  admitted 
that  as  a  general  rule,  a  new  trial,  when  granted,  is  awarded  for  the 
entire  case,  and  that  ordinarily,  courts  will  not  dispose  of  a  case  by 
piecemeal.     And  yet,  when  not  attended  with  too  much  confusion 
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or  inconvenience,  or  where  it  can  be  done  without  prejudice  to  the 
rights  of  parties,  there  is  no  substantial  or  valid  objection  to  depart- 
ing from  the  general  rule.  In  this  case  there  need  be  no  confusion, 
and  certainly  there  is  no  prejudice.  Defendant  admits,  in  his  an- 
swer, both  accounts,  but  pleads  in  avoidance.  The  jury  found 
properly  that  this  plea  was  sustained  as  to  one  count,  but  erred  in 
their  finding. upon  the  second  count.  What  purpose  is  to  be  gained 
then  bv  awarding  a  new  trial  as  to  a  part  of  the  case  not  necessarily 
depending  upon,  or  connected  with  the  other,  and  which  has  already 
been  once  properly  decided;" 

(And  see  Dawson  v.  Wisner,  11  Iowa,  8;  Berner  v.  Frazier,  8 
Iowa,  77;  Zaleski  v.  Clark,  46  Conn.,  404;  Holmes  v.  Goodwin,  71 
N.  C,  309;  Menony  v.  Mclntire.  82  N.  C,  106;  The  People  ex.  rel. 
Coulter  V.  New  York  C.  P. ,  19  Wend,.  118;  Price  v  Hams,  26  Eng. 
Com.  Law.,  160;  Kent  v.  Whitney,  9  Allen,  66;  Patten  et.  al.  v. 
City  of  Springfield,  99  Mass.,  636;  Hubbell  v.  Bissell,  2  Allen,  201.) 

In  Hodapp  v.  Sharp.  40  Cal.,  69,  the  action  was  to  recover  pos- 
session of  two  distinct  quarter-sections  of  land  and  for  damages  for 
its  use.  Plaintiff  recovered  judgment  for  restitution  of  both  quar- 
ter-sections, together  with  two  hundred  and  forty  dollars  damages. 

Defendants  moved  for  a  new  trial,  which  was  denied,  and  the  ap- 

?eal  was  taken  from  the  judgment  and  order  denying  a  new  trial, 
'he  supreme  court  decided  that  as  to  the  southwest  quarter,  the 
plaintiff  was  not  entitled  to  recover,  and  inasmuch  as  the  record  did 
not  furnish  the  data  for  the  apportionment  in  respect  to  the  quarter- 
sections  of  the  damages  recovered  for  the  use  and  occupation  of  the 
premises,  the  judgment  would  have  to  be  reversed  unless  such  dama- 
ges should  be  remitted. 

It  was  also  ordered  '^that  upon  the  plaintiff's  remitting  such 
damages  *  *  *  the  judgment  for  the  recovery  of  the  possess^ 
ion  of  the  northwest  quarter  ^  *  ^  be  affirmed;  and  that  the 
judgment  for  the  recoveir  of  the  possession  of  the  southwest  quar- 
ter of  the  same  section  ^  ^  *  be  reversed,  and  the  cause  reman- 
ded for  a  new  trial,  as  to  the  last  mentioned  tract  of  land." 

If  the  damages  had  been  apportioned  in  the  court  below,  it  is 
plain  that  the  court  would  have  affirmed  the  judgment  as  to  one  tract 
and  reversed  it  and  ordered  a  new  trial  as  to  the  other;  and  the  re- 
sult would  have  been  that,  as  to  one  tract,  plaintiff  would  have  had 
{'udgment  entitling  him  to  possession,  while  a  new  trial  would  have 
>een  had  as  to  the  other. 

Had  the  damages  been  apportioned,  the  court  would  have  ordered 
a  new  trial  of  one  cause  of  action  and  affirmed  the  judgment  as  to 
the  other.  The  result  in  the  lower  court  would  have  been  precisely 
the  same  as  though  that  court  had  granted  a  new  trial  as  to  the 
southwest  quarter  and  refused  it  to  the  other. 

The  statute  says  the  supreme  court  may  order  a  new  trial;  so  may 
the  district  court.  But  the  supreme  court  may  order  a  new  trial  as 
to  a  part  of  a  case;  then  wh^  may  not  the  district  court?  What 
reason  was  there  for  compelling  a  litigant  to  go  to  the  supreme  court 
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in  order  to  get  his  rignts  as  to  a  part  of  the  case,  but  permitting 
him  to  get  them  in  the  trial  court  if  the  entire  case  is  affected  bj 
error? 

In  considering  an  appeal  from  an  order  granting  or  refusing  a 
new  trial  this  court  has  the  record  before  it  that  was  before  the 
court  below,  and  in  our  decision  we  say  whether  or  not,  upon  that 
record,  the  court  below  erred. 

Since  there  is  nothing  in  the  statute  concerning  new  trials  author- 
izing the  conclusion,  how  could  we  say,  in  any  case,  that  the  trial 
court  erred  in  granting  a  new  trial  as  to  the  entire  case,  or  an  inde- 
pendent part  thereof,  when,  if  it  had  done  otherwise,  we  would  have 
reversed  its  ruling  and  ordered  it  to  proceed  according  to  the  order 
appealed  from  ? 

Our  opinion  is  that  the  court  below  had  power  to  grant  a  new  trial 
of  the  issues  relating  to  the  property  alone,  if  the  statement  showed 
error  in  the  trial  Uiereof,  which  materially  affected  the  rights  of 
plaintiff.  ^ 

The  court  found  that,  at  the  time  of  marriage,  plaintiff  was  with- 
out property,  and  that  she  has  not  since  acquired  any  by  gift,  devise 
or  descent;  that  at  the  time  of  marriage  defendant  owned  and  pos- 
sessed, in  his  own  right,  valuable  real  estate  and  personal  property, 
which  embraces  a  large  portion  of  the  property  in  controversy,  and 
which  has  yielded  large  rents,  issues  and  profits,  aggregating  about 
two  hundred  and  six  thousand  dollars;  that  defendant  exchanged  a 
portion  of  said  real  property,  so  owned  by  him  at  the  time  of  mar- 
riage, for  other  real  propertv,  which  he  now  owns,  and  a  portion  he 
has,  since  his  marriage,  sold,  and  invested  the  proceeds  thereof, 
together  with  the  rents,  issues  and  profits,  in  other  property,  now 
owned  by  him;  that  since  their  marriage,  plaintiff  and  defendant 
have  neither  jointly  nor  severally  engaged  in  any  profitable  or  remu- 
nerative business,  out  of  which  any  of  the  money  or  property  in  con- 
troversy was  acquired,  and  that  there  is  now  no  common  property; 
that  the  rents,  issues  and  profits  of  the  separate  property  of  defend- 
ant, owned  by  him  at  the  time  of  marriage,  accruing  since,  after 
deducting  therefrom  all  losses  and  depreciations  suffered  by  defend- 
ant, aggregate  more  than  the  total  cost  of  all  the  property  acquired 
since  the  marriage,  and  more  than  the  present  total  value  of  all  the  prop- 
erty in  question,  the  title  to  which  has  been  acquired  by  defendant 
since  the  marriage;  that  all  the  property  in  controversy,  except  that 
which  defendant  owned  at  the  time  of  marriage,  has  been  acquired 
by  him  by  purchase  or  exchange,  part  by  actual  barter  or  exchange 
for  real  property  owned  bv  him  at  the  time  of  marriage,  and  all  the 
balance  by  purchase,  witn  moneys  arising  from  sales  and  rents  of 
separate  real  estate  and  personal  property,  tolls  arising  from  separ- 
ate property,  and  interest  received  from  loans  of  moneys  that  be- 
longed to  defendant  alone;  that  at  the  time  of  marriage,  defendant 
owned  a  toll  road  and  bridge,  and  collected  tolls  thereon,  conducted 
the  Lake  House  hotel,  and  a  merchandise  business  therein,  culti- 
vated some  lands,  and  had  certain  moneys  at  interest;  that  after  the 
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marriage,  and  until  March,  1872,  he  conducted  and  maintained  said 
toll  road  and  bridge,  and  collected  from  tolls  about  seventy-five 
thousand  dollars,  net;  that  plaintiff  contributed  no  labor,  advice  or 
assistance  in  the  operation  of  said  road  or  bridge,  or  in  the  farming 
business  mentioned;  that  immediately  after  marriage  plaintiff  and 
defendant  commenced  to  reside  at  the  hotel,  where  defendant  con- 
ducted the  hotel  business  until  the  fall  of  1868,  when  the  premises 
were  rented  until  January,  1870,  at  which  time  defendant  resumed 
possession  and  conducted  the  business  thereof,  until  the  summer  of 
1871;  that  during  all  of  said  times  plaintiff  resided  with  defendant, 
and  contributed,  by  her  labor  and  advice,  to  the  business;  that  de- 
fendant had  his  board  and  lodging  out  of  the  hotel  business,  and 
plaintiff  was  maintained,  and  her  children,  by  a  former  husband, 
educated  therefrom;  that  the  crops  raised  by  defendant,  on  his  own 
lands,  up  to  1868,  were  either  used  in  the  hotel,  or  sold,  and  the 

Eroceeds  had  by  him;  that  in  1866  defendant  kept  a  hotel  or  eating- 
ouse,  at  Meadow  Lake,  Oalifornia,  for  four  or  nve  months;  that  he 
constructed  certain  buildings  necessary  ior  use  in  the  business, 
which  were  afterwards  destroyed  by  fire;  that  plaintiff  labored  as  a 
cook,  and  in  serving  upon  the  table,  and  contributed  greatly  to  the 
business;  that  there  was  no  profit  in  the  hotel  business  at  either 
place;  that  during  all  of  said  times  defendant  was  engaged  in  ioanioe 
money  at  interest,  collecting  interest  money,  renting  buildings  and 
lands  of  his  separate  estate,  selling  such  lands  and  investing  the 

J>rooeeds  of  such  interest,  sales  and  rents  in  loans,  purchase  of  other 
ands,  and  in  the  construction  of  buildings;  and  that  in  these  opera- 
tions plaintiff  contributed  no  labor  or  assistance;  that  since  1871 
defendant  has  conducted  farming  operations  on  the  lake  ranch,  con- 
sisting of  nine  hundred  and  seven  acres  of  improved  land,  of  the 
value  of  about  forty  thousand  dollars;  that  thirty-three  acres  of  this 
land  was  acquired  by  exchange  of  lands  owned  by  defendant,  before 
marriage,  and  the  balance  by  purchase  since  marriage. 

The  evidence  is  undisputed  that  three  hundred  and  fifty -four  acres 
of  this  land  was  acquired  by  deed  Mirch,  1370,  for  a  consideration 
of  four  thousand  two  hundred  and  fifty  dollars;  one  hundred  and 
sixty  acres,  September,  1871,  for  eight  hanlrei  an  I  fifty  dollars; 
thirty-three  acres  from  Hatch,  by  exchange;  eighty  acres  by  patent 
from  the  state,  May.  1874,  and  forty  acres,  also  by  patent,  Deoom- 
ber,  1875,  both  in  the  name  of  plaintiff. 

Th€  court  found  that  this  property  was  the  separate  estate  of  de- 
fendant, evidently  upon  the  ground  that  they  were  paid  for  out  of 
his  individual  funds.  L%rge  crops  have  been  raised  on  this  ranch, 
which  were  fed  to  stock  tlieraon  or  sold,  and  cattle  and  horses  were 
raised  and  marketed.  Plaintiff  and  defendant  resided  on  the  ranch 
several  years,  advised  together  and  contributed  their  labor  in  their 
respective  departments.  Plaintiff  f  iithfally  performed  all  the 
duties  of  a  wife. 

We  deem  it  unnecessary  to  state  other  findings. 
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The  question  presented  to  the  court  below^  was,  whether,  in  law, 
the  legal  title  to  the  whole  or  any  part  of  the  property  described  in 
the  complaint  was  in  the  community  or  the  defendant,  and  we  are 
called  upon  to  say  whether  or  not  the  eyidence  is  sufficient  to  sup- 
port the  findings. 

Prior  to  the  statute  of  1865  (Stat.  1864-5,  239)  the  property  rights 
of  husband  and  wife  were  goyerned  by  the  common  law.  That 
statute  only  affected  property  subsequently  acquired:  Darrenber- 
ger  V.  Haupt,  10  Ney.,  46. 

It  follows  tiiat  all  property  owned  by  defendant  at  the  date  of 
marriage  as  well  as  those  purchased  by  him,  and  the  rents,  issues 
and  profits  of  the  same,  up  to  March  7,  1865,  the  date  of  the  first 
statute,  belonged  to  defendant  as  his  separate  estate. 

But  it  is  claimed  by  coun&el  for  plaintiff  that,  under  that  statute, 
the  rents,  issues  and  profits  of  defendant's  separate  estate,  until 
the  passage  of  the  statute  now  in  force  (C.  L.,  151)  became  com- 
mon property. 

The  statute  of  1865  was  passed  pursuant  to  the  constitution, 
which  proyided  that  ''all  property,  both  real  and  personal,  of  the 
"  ,  owned  or  claimed  by  her  before  marriage,  and  that  acquired 


afterward  by  gift,  deyise  or  descent,  shall  be  her  separate  property; 
and  laws  shall  be  passed,  more  clearly  defining  the  rights  of  the 
wife,  in  relation  as  well  to  her  separate  property,  as  to  that  held  in 
common  with  her  husband." 

Under  a  similar  constitutional  proyision,  the  legislature  of  Oali- 
fomia  passed  an  act  defining  the  rights  of  husband  and  wife  (Stat. 
of  1860,  254),  wherein,  like  our  statute  of  1865,  it  was  declared 
that  ''all  property,  both  real  and  personal,  of  the  wife,  owned  by 
her  before  marriage,  and  that  acquired  afterwards  by  gift,  bequest, 
deyise  or  descent,  shall  be  her  separate  property;  and  all  property, 
both  real  and  personal,  owned  by  the  husband  before  marriage,  and 
that  acquired  afterwards  by  gift,  bequest,  deyise  or  descent,  shall 
be  his  separate  property.  All  property'  acquired  after  the  mar- 
riage by  either  husband  or  wife,  except  such  as  may  be  acquired  by 
gift,  bequest,  deyise  or  descent,  shall  be  common  property." 

But  the  California  statute  also  provided  that  ''the  rents  and 

Srofits  of  the  separate  property  of  either  husband  or  wife  shall  be 
eemed  common  property." 

This  proyision  was  left  out  of  our  statute,  although  the. first  part 
of  the  section  of  the  California  act  containing  it  was  copied  ver- 
bcUim. 

In  George  y.  Banaom,  15  Cal.,  323,  the  supreme  court  held  that 
the  legislature  had  not  power,  under  the  constitution,  to  say  that 
the  fruits  of  the  property  of  the  wife  should  be  taken  from  her  and 
given  to  her  husband  or  his  creditors;  that  the  sole  value  oE  prop- 
erty is  in  its  use.  Counsel  for  appellant  admit  the  correctness  of 
that  decision,  but  they  say  there  is  no  such  constitutional  provision 
as  to  the  property  of  the  husband,  and  inasmuch  as  the  statute  of 
1865  did  not  make  his  rents,  issues  and  profits  separate  estate,  they 
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belong  to  the  community,  because  acquired  after  marriage,  and  not 
by  gift,  devise  or  descent. 

It  is  said,  also,  that  the  supreme  court  of  California  affirmed  this 
theory  of  the  law  in  Lewis  v.  Lewis,  18  Cal.,  659.  But  it  must  be 
remembered  that  when  that  case  was  decided  the  statute  of  1850, 
before  referred  to,  was  in  force,  except  as  affected  by  the  decision 
in  Oeorge  v.  Bansom.  It  was  the  law  then  that  the  rents,  issues 
and  pronts  of  the  husband's  separate  property  should  be  deemed 
common  property. 

If  we  concede  that  the  legislature  might  make  the  profits  of  his 
separate  estate  common  property,  still  the  fact  remains  that  it  did 
not  do  so,  but,  on  the  contrary,  expunged  the  very  words  of  the  Cal- 
ifornia statute  that  produced  this  result. 

Again,  since  under  the  constitution  the  legislature  could  not  law- 
fully make  the  rents,  issues  and  profits  of  the  wife's  estate  common 
property,  in  the  absence  of  affirmative  words  making  them  such>  the 
presumption  is  that  there  was  no  intention  of  doing  so. 

Now,  the  first  and  second  sections  of  the  statute  of  1865  must  be 
construed  together.  If,  under  the  first,  the  profits  of  the  wife's  sep- 
arate estate  belongs  to  her,  then  we  cannot  say  that,  under  the  sec- 
ond, they  belong  to  the  community.  And,  if  under  the  first,  the 
profits  of  her  estate  belong  to  her,  it  cannot  be  said  that  a  different 
rule  should  prevail  as  to  him,  for  the  language  is  precisely  alike  as 
to  both.  Besides,  it  would  be  unfair  to  take  from  one  what  is  given 
to  another. 

And,  too,  it  is  evident  from  section  3  that  the  legislature  intended 
that  the  wife's  profits  from  her  separate  property  should  remain  hers. 

It  provides  tnat  an  inventory  of  the  wife's  separate  property,  ex- 
cept money  in  specie,  should  be  executed  and  recorded,  and  there- 
after a  further  inventory  should  be  made  and  recorded  of  all  other 
separate  property  afterwards  acquired,  excepting  money  whilst  in 
specie  and  unconverted,  and  excepting  the  rents  and  profits  of  her 
separate  property  included  in  the  original  or  any  subsequent  inven- 
tory, if  the  same  was  money,  so  long  as  it  should  remain  in  specie 
and  unconverted.  When  the  rents  and  profits  of  her  separate  prop- 
erty were  converted  into  property  other  than  money,  it  was  her  duty 
to  record  an  inventory  of  the  same,  but  the  rents,  issues  and  profits 
of  her  estate  while  in  specie  belonged  to  her  without  an  inventory. 

And,  under  section  5,  all  property  belonging  to  her  included  in  the 
inventory,  as  well  as  money  in  specie  not  so  included,  was  exempt 
from  seizure  for  the  debts  of  her  husband.  Thus  we  find  a  plain 
recognition  of  the  wife's  right  to  the  rents,  issues  and  profits  of  her 
separate  estate. 

We  are  satisfied  that  under  the  statute  of  1865,  the  rents,  issues 
and  profits  of  defendant's  separate  estate  did  not  become  common 
property :  Williams  et  al.  v.  McGrade  et  al. ,  13  Minn. ,  51 ;  Wells'  Sep- 
arate Property  of  Married  Women,  Sec.  112;  Glover  v.  Alcott,  11 
Mich.,  482;  Bishop  on  the  Law  of  Married  Women,  Sees.  50,  94, 
632,  776. 
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It  is  conceded  that  property  acquired  daring  coverture  presum* 
ably  belongs  to  the  community.  The  burden  is  on  the  defendant  in 
this  case  to  overthrow  this  presumption  by  proof,  sufficiently  clear 
and  satisfactory,  to  convince  the  court  and  jury  of  the  correctness 
of  his  claim  as  in  other  cases. 

Bespecting  the  amount  and  character  of  evidence  required  to 
overcome  the  presumption  mentioned,  the  supreme  court  of  Michi- 
gan has  expressed  our  views  in  Davis  v.  Zimmerman,  40  Mich.,  27, 
where  it  said:  ''Some  Pennsylvania  cases  are  cited,  in  which  the 
court  has  used  somewhat  strong  language  respecting  the  evidence 
which  shall  be  required  to  make  out  a  gift  from  husband  and  wife. 
Chief  Justice  Black  said  in  Gamber  v.  Gamber,  18  Pa.  St.,  363, 
366,  that  a  married  woman  claiming  property  must  show  her  ri^ht 
'by  evidence  which  does  not  admit  of  reasonable  doubt.'  This  is  a 
very  strong  statement,  and  lays  down  a  much  more  severe  and  strin- 
gent rule  than  is  applied  to  other  persons.  In  this  state,  no  such 
distinction  is  recognized.  Oonvincing  proof  is  required,  but  noth- 
ing more.  No .  doubt  the  circumstances  of  the  relation,  and  the 
facility  with  which  frauds  may  be  accomplished  under  the  pretense 
of  sales  or  gifts  between  husband  and  wife,  ought  to  be  carefully 
weighed  in  determining  whether  or  not  a  gift  has  been  made,  but 
when  all  are  considered  the  one  question,  and  the  only  question,  is, 
whether  the  wife  has  established  her  right  by  a  fair  preponderance 
of  evidence;  if  she  has,  no  court  has  any  business  to  require  more:" 
And  see  Bishop  on  the  Law  of  Married  Women,  Vol.  2,  Sec.  136, 
138,  140;  Tripner  v.  Abrahams,  47  Pa.  St.,  229;  Seeds  v.  Eahler,  76 
Pa.  St.,  267;  Earl  v.  Champion,  65  Pa.  St.,  195;  Glover  v.  Alcott, 
11  Mich.,  498. 

The  court  did  not  err  in  admitting  the  testimony  of  witness  Lake 
to  show  that  the  real  consideration  was  other  property  given  in  ex- 
change, instead  of  the  money  stated  in  the  deeds  from  Crocker  and 
Osbiston:  Peck  v.  Brummagin,  31  Cal.,  447;  Bamsdell  v.  Fuller, 
28  Cal.,  37;  Peck  v.  Vandeburg,  39  Cal.,  11;  Salmon  v.  Wilson, 
41  C&l.,  595;  Higgins  v.  Higgins,  46  Cal.,  259;  Wedel  v.  Herman, 
59  Cal.,  516. 

It  is  admitted  that  all  property  described  in  the  complaint  which 
was  owned  by  defendant  before  marriage,  remains  his.  It  is  equally 
true  that  properly  purchased  with  or  taken  in  exchange  for  such 
property,  is  his  also,  as  well  as  the  rents,  issues  and  profits  of  his 
separate  estate.  But  the  question  arises,  what  are  properly  rents^ 
issues  and  profits  under  the  facts  proven  ?  The  contention  in  this 
case  comes  mainly  from  a  difference  of  opinion  as  to  the  proper  so- 
lution of  this  query.  The  subject  is  beset  with  difficulties  which 
must  be  met  as  the  cases  present  themselves,  and  each  must  be 
decided  upon  its  own,  its  peculiar  facts.  Extreme  cases  may  be 
suggested  upon  both  sides,  in  which  it  would  be  difficult  to  mete 
out  exact  justice  by  following  the  theory  of  either  plaintiff  or  de- 
fendant.    But  such  examples  are  not  uncommon  in  the  law,  and 
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courts  have  never  considered  them  sufficient  to  justify  a  departure, 
in  an  individual  case,  from   well  established  legal  principles. 

We  are  satisfied  that  it  is  not  necessary  to  prove  that  property 
is,  in  fact,  the  product  of  the  joint  efforts  of  the  husband  and  wife 
in  order  that  it  may  be  declared  community  estate. 

If  it  is  acquired  after  marriage  by  the  efforts  of  the  husband 
alone,  but  not  by  gift,  devise  or  descent,  or  by  exchange  of  his  in- 
dividual property,  or  from  the  rents,  issues  or  profits  of  his  sepa- 
rate estate,  it  belongs  to  the  community.  Sucn  property  is  com- 
mon, although  the  wife  neither  lifts  a  finger  nor  advances  an  idea 
in  aid  of  her  husband.  She  may  be  a  burden  and  a  detriment  in 
every  way,  or  she  may  absent  herself  from  the  scene  of  his  laboiis, 
know  nothing  of  his  business  and  do  nothing  for  him;  still  it  is 
common. 

On  the  other  hand,  property  acquired  by  either  spouse  in  any 
one  of  the  ways  mentioned  in  the  statute,  that  is  to  say,  by  gift, 
devise  or  descent,  or  by  exchange  of  individual  property,  or  com- 
ing from  the  rents,  issues  or  profits  of  separate  property,  belongs 
to  him  or  her,  as  the  case  may  be,  and  the  other  has  no  more  right 
to  share  it  than  a  total  stranger. 

After  marriage  it  was  defendant's  duty  to  support  his  wife,  but  he 
was  under  no  legal  obligation  to  accumulate  community  property. 
He  could  attend  to  his  separate  estate  and  support  his  family  fronci 
that,  if  he  was  so  inclined. 

If  common  property  is  acquired,  the  wife  has  her  statutory  rights 
therein,  but  she  has  no  vested  rights  in,  or  lien  upon,  his  time  or 
labor.  If  he  is  indolent,  and  barely  supports  the  family,  or  if  he 
spends  his  time  in  increasing  his  separate  estate,  instead  of  enrich- 
ing the  community,  her  remedy  is  an  appeal  to  his  better  nature. 
The  law  furnishes  no  aid. 

And  since  the  law  gives  to  each  spouse  the  rents,  issues  and  prof- 
its of  his  or  her  separate  estate,  it  cannot  be  true  that  they  become 
common  property  by  reason,  simply,  of  the  marriage  relation. 

But  the  record  shows,  and  the  court  finds,  that  the  plaintiff  assist- 
ed, in  her  department,  in  carrying  on  the  Lake  hotel  business,  the 
Meadow  Lake  hotel  or  eating  house,  and  the  Lake  ranch;  and  after 
the  old  Lake  house  was  destroyed  by  fire,  the  men  employed  upon 
defendant's  toll-road  boarded  at  his  private  house,  and  plaintiff 
cooked  and  washed  for  them.  She  also  advised  with  defendant  at 
times  about  his  business. 

Do  these  facts  make  the  profits  from  the  sources  just  named,  if 
any  there  were,  community  estate,  provided  the  property  used,  and 
out  of  which  the  profits  came,  belonged  to  defendant  alone. 

^f ost  of  the  cases  to  which  we  shall  refer  upon  this  question  in- 
volve the  rights  of  a  wife  to  claim  profits  arising  from  the  use  of 
her  separate  estate,  as  against  creditors  of  the  husband,  when  they 
have  been  increased  by  his  labor  and  skill. 

There  are  cases  intimating,  at  least,  that  in  a  contest  between 
husband  and  wife,  where  the  husband  has  increased  the  income  of 
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the  wife's  estate  by  his  labor,  she  mi^ht  claim  the  entire  product, 
Although  she  could  not  do  so  as  against  her  husband's  creditors: 
See  Wells'  Separate  Prop,  of  Mar.  Women,  sec.  47;  Hackett  v. 
Bailey,  86  111.,  77;  Wilson  v.  Loomis,  55  III.,  355;  Skillman  v. 
Skillman,  13  N.  Y.  Oh.  R.,  409. 

But  we  think  the  principles  of  law  that  control  those  cases  should 
govern  this:  Parrott  v.  Nimmo,  28  Ark.,  358. 

Such,  also,  is  the  opinion  of  counsel  for  plaintiff. 

Lewis  v.  Chard,  24  Gal.,  100,  shows  that  wheat  raised  upon  land 
of  the  wife  was  seized  under  an  execution  against  her  husband.  He 
had  employed  men,  purchased  seed  wheat,  made  contracts  to  be 
paid  out  of  the  crops,  superintended  the  farm  labor  and  performed 
some  himself.  After  referring  to  George  v.  Hansom,  supra,  the 
•court  said:  '*  That  the  husband  can  not,  by  any  management,  super- 
vision or  labor,  acquire  any  interest  in  the  estate  itself,  is  conceded, 
and  by  parity  of  reason,  he  can  not  acquire  any  interest  in  the 
increase,  for  that  is  hers  also,  and  upon  the  same  terms — the  latter 
being  a  corollary  of  the  former  proposition.  There  is  no  magic  in 
the  touch  or  manipulation  of  the  husband  by  force  of  which  separate, 
is  transformed  into  community  property.  If  he  acquired,  as  con- 
tended by  respondents,  any  right  whatever,  as  a^ains  this  wife,  by 
virtue  of  his  supervision  and  labor,  it  is  not  his  right  in  the  natur^^ 
of  a  lien  in  the  thing  supervised,  or  upon  which  the  labor  is 
bestowed,  but  merely  a  right  to  compensation,  and  his  creditors 
oould  on]y  proceed  by  the  process  of  garnishment.  In  the  absence 
of  an  express  agreement  to  that  effect,  there  is  no  implied  obliga* 
tion  on  the  part  of  the  wife  to  compensate  the  husband  for  his  ser- 
Tices,  and  in  either  case  there  would  be  only  an  imperfect  obliga- 
tion which  neither  husband  nor  his  creditors  could  enforce.  The 
-doctrine  contended  for  would  banish  the  husband  from  the  premises 
of  the  wife,  and  deprive  her  of  his  counsel  and  guidance,  for  his 
presence  there  might  bring  ruin  instead  of  affording  protection." 

In  Webster  v.  Hildreth,  33  Vt.,  457,  it  appears  that  Mrs.  Hildreth, 
one  of  the  defendants,  became  the  owner  of  wild  land  by  deed  from 
her  father.  Hildreth  and  wife  moved  on  to  the  land,  and  there  lived 
until  the  suit.  With  the  help  of  their  children  they  cleared  up  a 
large  part  of  it,  erected  buildings  and  made  valuable  improvements. 
The  land  was  originally  worth  two  or  three  hundred  dollars,  but  at 
tinae  of  suit  was  valued  at  twelve  or  fifteen  hundred,  the  increased 
Talue  having  been  in  part  from  the  rise  of  the  land  in  price,  and 
part  in  the  improvements.  Hildreth  contributed  to  the  improve- 
ments by  his  labor  and  money;  but  during  the  whole  time  the  title 
to  the  land  was  in  his  wife.  This  fact  so  appeared  of  record  and 
was  generally  known. 

The  plaintiff  having  a  judgment  against  Hildreth  levied  on  seven 
undivided  twelfth  parts  of  the  farm,  claiming  that  the  husband's 
labor,  earnings  and  money  had  contributed  to  the  improvements 
and  made  up  that  much  of  its  value.  The  supreme  court  held  that 
in  the  absence  of  an  agreement  in  some  legal  form^  that  his  labor 
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and  improvement  of  the  farm  should  vest  in  him  some  interest 
therein,  or  entitle  him  to  compensation,  he  had  no  equitable  claim 
upon  the  farm,  and  could  claim  nothing  for  his  services,  and  that 
creditors  had  no  greater  right  against  the  wife's  estate  than  her  hus- 
band had. 

In  Bush  y.  Yousht,  64  Pa.  St.,  M2,  the  evidence  showed  that  the 
husband  and  wife  lived  on  the  latter's  farm.  She  took  the  entire 
management,  but  he  assisted  somewhat,  her  children  doing  most  of 
the  work.  He  generally  sowed  the  grain.  The  trial  court  charged 
the  jury  that,  '*  the  labor  on  the  farm  was  bestowed  by  her  husband 
and  his  children,  and  the  grain,  hay  and  other  crops  raised  were  the 
joint  products  of  such  labor  and  the  land,  and  if  the  personal  prop- 
erty now  claimed  by  the  wife  was  paid  for  out  of  the  products  the 
husband  had  an  interest  in  it.  It  cannot,  therefore,  be  said  to  have 
been  purchased  and  paid  for  out  of  the  separate  funds  of  the  wife." 

Commenting  upon  that  instruction,  the  supreme  court  said: 
"Thus  the  sowing  of  the  grain,  which  was  Jacob  Bush's  chief 
labor,  mingling  with  the  tillage,  carried  away  from  Mrs.  Bush,  not 
only  all  the  products  of  the  soil  (hay  as  well  as  grain),  but  the 
stock  purchased  with  their  proceeds,  when  converted  by  Mrs.  Bush 
into  money  or  bartered.  A  deduction  which  leads  to  such  whole- 
sale destruction  of  the  wife's  rights  of  property  cannot  be  founded 
in  correct  principle.  The  error  arose  from  an  oversight  of  the  true 
foundation  of  the  wife's  right.  This  is  not  the  case  of  property 
purchased  during  coverture,  where  the  price  of  it  presumptively,  if 
not  actually,  came  from  the  husband.  But  here  the  title  to  the 
products  grows  out  of  the  title  to  the  land  itself.  The  ownership  of 
the  farm  carries  with  it  at  law,  and  in  equity,  the  right  to  its  pro- 
ducts. Mo  change  can  take  place  in  the  title  to  the  fruits  of  the 
soil  without  the  owner  parts  with  his  title  or  possession,  or  permits 
its  cultivation  for  the  benefit  of  another.  But  the  labor  of  others 
for  the  owner,  though  mingling  in  the  production,  creates  no  title 
to  the  products.  The  owner  may  be  a  debtor  for  the  labor  which 
tills  his  soil,  or  that  labor  may  be  given  without  a  required  equiva- 
lent, or  for  an  equivalent  in  maintenance,  which  is  consumed  in  its 
use;  but  this  gives  no  usufruct  or  ownership  in  the  product  of  the 
tillage.  It  matters  not,  therefore,  whether  the  labor,  when  thus 
rendered,  be  that  of  a  husband  or  another;  without  contract  for  the 
product,  or  cultivation,  by  the  husband  for  himself,  it  confers  no 
title  or  usufruct."  To  the  same  effect  are  Hanson  v.  MLUett,  55 
Me.,  188;  Holcomb  v.  Savings  Bank,  92  Pa.  St.,  342;  Silven's  Ex- 
ecutors v.  Porter,  74  Pa.  St.,  451;  Wieman  v.  Anderson  and  wife, 
42  Pa.  St.,  317;  Manderbach  v.  Mock,  29  Pa.  St.,  46;  Hamilton  v. 
Booth,  55  Miss.,  61;  Bongard  v.  Core,  82111.,  19;  Garvin  v.  Gaebe, 
72111.,  448;  Coon  v.  Bigdon,  4  Colorado,  283;  Bussell  v.  Long,  52 
Iowa,  250;  Dayton  v.  Walsh,  47  Wis..  117;  Feller  v.  Alden,  23 
Wis.,  303;  Noe  v.  Card,  14  Cal.,  607;  Mclntyre  v.  Knowlton,  6 
Allen,  566;  Knapp  v.  Smith,  27  N.  T.,  279;  Abbey  v.  Deyo,  44  N. 
Y.,348;  Gage  v.  Douchy,  34  N.  ¥.,  295;  Whedon  v.  Champlin,  59 
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Barb.,  65;  Buckley  v.  Wells,  33  N.  T.,  520;  Picquet  v.  Swan,  4 
Mason,  455;  Wells  Sep.  Prop,  of  Married  Women,  sections  113, 
162,  176. 

In  the  case  of  Buckley  v.  Wells,  supra,  the  property  in  question 
consisted  of  a  stock  of  goods  in  a  country  store,  of  which  the  wife 
was  the  sole  proprietor.  The  husband  conducted  the  business  in 
her  behalf  in  the  name  of  ''  L.  Smith,  Agent,"  and  nominally,  if  not 
really,  for  her  as  his  principal.  The  entire  capital  was  contributed 
from  her  separate  estate,  except  money  borrowed  in  the  name  of 
"L.  Smith,  Agent,"  and  the  profits  accruing  from  the  use  of  such 
capital.  The  business  was  carried  on  for  several  years.  The  wife 
took  no  part  in  the  management  of  the  store. 

The  point  was  made  that  the  ^oods  belonged  to  the  husband  and 
were  liable  for  his  debts,  since  his  labor  entered  into  and  formed  a 
part  of  the  property,  and  increased  its  value.  The  court  held  tiiat 
the  goods  belonged  to  the  wife. 

In  Abbey  v.  Deyo,  supra,  plaintiff,  the  wife,  was  engaged  in  the 
business  of  buying  and  selling  flour,  etc.  Her  husband  was  her 
agent,  and,  as  such,  bought  and  sold,  and  carried  on  the  business 
for  her.  The  decision  in  the  court  of  appeals  was  the  same  as  in 
Buckley  v.  Wells. 

In  Sheldon  v.  Ohamplin,  supra,  plaintiff,  the  wife,  owned  a  boat 
and  carried  on  the  business  of  boating. 

In  Wieman  v.  Anderson  and  wife,  supra,  the  proof  was  clear  that 
the  stock  of  goods  in  Anderson's  store,  in  January,  1858,  became 
the  separate  property  of  his  wife,  by  gift  from  her  brother.  Those 
goods  were  sold  and  others  purchased  in  her  name,  so  that  in  No- 
vember, 1859,  when  plaintiff  levied  his  execution,  issued  u^on  a 
judgment  against  the  nusband,  few,  if  any,  articles  of  the  original 
eoods  remained.  The  stock  levied  on  was  an  entirelv  separate  and 
distinct  stock  from  that  given  to  Mrs.  Anderson,  although  it  was 

Surchased  with  the  proceeds  of  the  former  stock.  Mrs.  Anderson 
id  not  do  business  as  a  sole  trader. 

Both  husband  and -wife  attended  to  the  business.  Most  of  the 
[mrchases  were  made  in  the  name  of  the  wife,  but  the  husband  con- 
tinued to  attend  to  the  store.     He  made  sales  and  received  moneys. 

The  Pennsylvania  statute  then  in  force  declared  that  property 
which  accrued  to  a  married  woman  should  be  owned,  used  and  en- 
joyed by  her  as  her  separate  propert^y. 

The  court  said:  ''The  use  and  enjoyment  here  referred  to  must 
be  such  as  are  consistent  with  the  nature  and  kind  of  property. 

"A  store  of  liquors  and  cisars  cannot  be  used  and  enjoyed  in  the 
same  manner  as  household  furniture.  They  are  merchandise,  and 
it  is  the  nature  of  such  merchandise  to  be  sold  and  exchanged. 
When,  therefore,  the  statute  authorizes  married  women  to  own,  use 
and  enjoy  merchandise  as  their  separate  property,  it  legalizes  trade 
by  them.    It  makes  them  merchants." 

In  Manderbaek  v.  Mock,  supra,  the  wife  bought  livery  stock  on 
eredity  rented  a  stable  and  carried  on  the  livery  business  in  her  own 

Vo.  0.-8. 
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name.  Her  husband  and  children  attended  to  the  stable,  taking 
oare  of  the  horses  and  vehicles,  but  she  controlled  the  business. 
The  court  sustained  her  claim  to  the  property. 

Id  most  of  the  other  cases  cited  it  was  held  that  the  title  to  crops 
followed  the  title  to  the  land,  although  they  were  produced  by  the 
joint  effort  of  the  husband  and  wife,  or  the  husband  alone,  if  the 
wife  owned  the  land. 

But  under  our  statute  the  sole  question  is,  whether  property 
claimed  by  either  spouse  belonged  to  him  or  her  at  the  time  of  mar- 
riage, or  has  since  been  acquired  by  gift,  devise  or  descent,  or  has 
come  from  the  rents,  issues  or  pronts  of  separate  estate.  And  in 
this  or  any  other  case,  if  profits  come  mainly  from  the  property 
rather  than  the  joint  efforts  of  the  husband  and  wife,  or  either  of 
them,  they  belong  to  the  owner  of  the  property,  although  the  labor 
and  skill  of  one  or  both  may  have  been  given  to  the  business.  On 
the  contrary,  if  profits  come  mainly  from  the  efforts  or  skill  of  one 
or  both,  they  belong  to  the  community.  It  may  be  difScult  in  a 
given  case  to  determine  the  controlling  question,  owing  to  the 
equality  of  the  two  elements  mentioned,  but  we  know  of  no  other 
method  of  determining  to  whom  profits  belong.  In  the  use  of  sep- 
arate property  for  the  purpose  of  gain,  more  or  less  labor  or  skill 
of  one  or  both  must  always  be  given,  no  matter  what  the  use  may 
be;  and  yet  the  profits  of  property  belong  to  the  owner,  and  in  as- 
certaining the  party  in  whom  the  title  rests,  the  statute  provides  no 
means  of  separating  that  which  is  the  product  of  labor  and  skill 
from  that  which  comes  from  the  property  alone. 

In  this  case  we  are  not  burdened  with  the  only  question  involved 
in  the  case  of  Glover  v.  Alcott,  11  Mich.,  480,  wherein  the  court 
said:  ''But  it  does  not  necessarily  follow  that,  because  the  statute 
has  secured  to  her  (the  wife)  the  income  and  profits  of  her  separate 
property,  it  has  therefore  authorized  her  to  engage  in  any  and 
every  kind  of  general  business  which  might  be  carried  on  with  it 
or  upon  it,  and  given  her  the  profits  and  income  of  the  business  as 
well  as  the  property.  Here  is  a  distinct  element  entering  into  the 
product,  beyond  that  of  the  income  of  her  separate  property. " 

In  that  case  the  only  question  was,  whether  the  wife  had  legal 
capacity  to  carry  on  the  general  business  in  which  she  was  engaged; 
while  here  it  cannot  be  doubted  that  defendant  had  that  power. 

In  relation  to  the  decision  in  the  case  referred  to,  as  well  as  in 
Gliddeu  v.  Taylor,  16th  Ohio  St.,  509,  and  similar  decisions,  we 
content  ourselves  with  a  reference  to  Mr.  Bishop's  criticism,  at  sec. 
465,  vol.  2,  of  his  work  on  the  Law  of  Married  Women. 

The  old  hotel  with  its  furniture,  including  the  bar  audits  fixtures, 
belonged  to  defendant.  The  new  one  was  built  from  the  proceeds 
of  his  separate  property.  Part  of  the  time  they  were  rented,  and  it 
is  admitted  that  the  rents  belonged  to  him.  At  other  times  he 
carried  on  the  business  himself.  In  either  case,  if  there  were 
profits,  they  were  the  result  of  the  ordinary  use  by  him  of  the  prop- 
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erty  belonging  to  his  separate  estate :  Estate  of  Higgins,  3  West 
Cioast  Bep.,  358. 

Having  the  hotel,  he  was  obliged  to  rent  it  or  run  it  himself.  If 
he  could  make  more  from  it  by  one  use  than  another,  surely  there 
was  no  legal  incapacity  to  prevent  him  from  using  it  in  the  most 
profitable  way;  ana  the  profits  of  the  business  belonged  to  him,  if 
they  came  mainly  from  the  property,  rather  than  from  his  personal 
efforts,  or  those  of  himself  and  wife. 

Any  other  conclusion  would  compel  a  husband,  under  certain  cir- 
cumstances, to  remain  idle,  or  make  him  divide  profits,  which  the 
law  gives  to  him  alone. 

^mthout  further  discussion,  our  opinion  is,  that  the  rents,  issues 
and  profits,  which  accrued  from  the  toll-road  and  bridge,  the  lake 
house  and  the  lake  ranch  belonged  to  defendant.  Such  profits,  if 
any  there  were,  came  from  the  ordinary  use  of  his  individual  prop- 
er^. 

The  Meadow  Lake  venture  was  in  1866-6.  Prior  to  that  time 
there  had  been  no  community  business,  in  the  sense  that  the  pro- 
ceeds thereof  belonged  to  the  community.  Defendant  went  there 
to  keep  a  hotel.  Whatever  expense  was  incurred  in  the  beginning, 
must  have  been  borne  by  him  out  of  his  separate  funds. 

He  carried  on  business  there  five  or  six  months,  and  during  the 
time  built  a  hotel,  or  boarding  house. 

The  record  fails  to  show  the  extent  of  the  outlay,  or  the  amount 
of  business  done;  we  are,  therefore,  unable  to  say  that  the  profits 
belonged  to  defendant. 

He  testified,  however,  that  ''the  hotel  there  made  no  money;  we 
came  out  about  even,  owing  to  the  fire." 

From  this  it  is  argued  that,  prior  to  the  fire,  they  must  have  made 
money,  and  that,  if  any  property  was  purchased  with  such  profits, 
it  belongs  to  the  community. 

Defendant  advanced  money,  or  obtained  credit  for  the  business, 
and  received  the  proceeds.  The  building  of  the  hotel  was  as  much 
a  legitimate  expense,  chargeable  to  the  business,  and  to  be  paid 
frpm  its  proceeds,  as  was  ihe  cost  of  supplies,  or  the  wages  of  hired 
help.  Defendant  had  as  much  right  to  re-pay  his  advances,  or  sat- 
isfy any  indebtedness  incurred  by  him  for  the  business,  as  he  had 
to  pay  any  other  demand. 

The  advances  were  made,  or  the  indebtedness  was  incurred,  for 
the  business,  and  it  is  fair  and  proper  that  they  should  be  paid  from 
the  proceeds. 

The  meaning  of  defendant's  testimony  is,  that  the  proceeds  of  the 
business  were  about  as  much  as  the  entire  expense,  including  the 
cost  of  property  burned ;  that  by  reason  of  the  fire,  there  were  no 
profits;  in  other  words,  that  the  property  burned  represented  the 
profits. 

By  reason  of  the  Meadow  Lake  enterprise,  defendant,  at  no  time, 
had  more  money  to  invest  in  property,  than  he  had  before  engaging 
in  it,  or  than  he  would  have  had  if  it  had  not  been  undertaken. 
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If  we  axe  correct  so  far,  it  cannot  be  said  that  the  court  erred  in 
its  findings,  as  to  the  balance  of  the  property  in  controversy. 

In  view  of  the  result  now  reached,  it  is  urged  by  counsel  for  ap- 
pellant, that  this  court  may  and  should  order  a  division  of  defend- 
ant's separate  property. 

After  divorce  granted  to  plaintiff,  the  law  imposes  upon  the  de- 
fendant the  duty  of  supporting  her  according  to  his  ability  and  con- 
dition in  life. 

The  court  allowed  plaintiff  one  hundred  and  fifty  dollars  a  month 
for  herself,  and  fifty  dollars  a  month  for  the  child,  and  retained  juris- 
diction to  increase  the  allowance  at  any  time,  upon  proper  showing. 

We  deem  it  unnecessary  to  decide,  in  this  case,  whether  or  not, 
upon  granting  a  divorce,  on  the  ground  of  cruelty,  courts  have 
power  to  divest  the  husband  of  the  title  to  his  separate  estate. 

The  division  of  property,  by  the  statute,  is  left  to  the  legal  dis- 
cretion of  the  trial  court,  and  this  court  ought  not  to  interfere,  un- 
less the  discretion  given  has  been  abused. 

Upon  the  evidence  before  us  we  cannot  so  say. 

It  appeeuring  by  the  records  of  this  court  that  defendant,  M.  0, 
Lake,  has  died  since  the  takingof  the  appeal  in  this  case,  and  that 
by  order  of  the  court,  C.  T.  lender,  administrator  of  his  estate, 
has  been  substituted  as  defendant  and  respondent  in  the  place  of 
said  deceased,  the  said  0.  T.  Bender,  administrator,  is  hereby  sub- 
stituted herein  as  party  defendant  and  respondent,  and  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Hawley,  G.  J.,  dissenting.  I  agree  with  the  conclusions  reached 
by  the  court  that  the  court  below  had  the  power,  and  it  was  its  duty, 
to  grant  a  new  trial  of  the  issue  relating  to  the  property  rights  of 
the  parties,  if  there  was  any  error  which  materially  affecied  the 
rights  of  the  plaintiff;  that  all  property  owned  by  the  defenilant  at 
the  time  of  his  marriage,  and  all  property  which  has  since  been 
acquired  with  funds  derived  from  the  rents,  issues  and  profits  of  such 
property,  and  all  property  acquired  by  an  exchange  of  pioperty 
owned  by  him  at  the  time  of  his  marriage,  is  his  separate  property. 

But  I  am  unwilling  to  give  my  assent  to  the  proposition  that  the 
profits,  if  any,  derived  from  the  hotel  and  saloon  business  in  which 
the  defendant  was  engaged  would  be  his  separate  property.  I  am 
of  opinion  that  the  profits,  if  any,  made  in  the  hotel  and  saloon 
business  would  belong  to  the  community. 

There  is  a  distinction  that  must  be  kept  constantly  in  view  be- 
tween a  business  whiph  does  not  necessarily  derive  its  profits  from 
the  fact  of  the  ownership  of  the  property  in  which  it  is  conducted 
and  a  business  which  depends  entirely  for  its  profits  upon  the  fact 
of  the  ownership  of  the  property.  If  the  owner  rents  a  house  the 
money  collected  for  the  rent  belongs  to  him  because  of  his  owner- 
ship of  the  property.. 

The  profits  from  the  property  in  such  a  case  do  not  necessarily 
depend  upon  the  efforts  or  skill  of  either  spouse,  although  some 
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labor  would  be  required.  If,  instead  of  renting  the  house,  the  owner 
thereof  engages  in  a  business  which  is  in  a  great  degree  dependent 
upon  the  skill  and  labor  of  the  parties,  or  either  of  them,  the  profits 
(or  a  portion  thereof,  at  least)  realized  from  that  business  would  be 
community  property. 

Several  authorities  are  cited  to  sustain  the  proposition  that  the 
fact  that  the  property  was  acquired  by  the  joint  efforts  of  the  hus- 
band and  wife  does  not  necessarily  make  it  community  property. 
This  is  true  with  reference  to  cases  where  the  accumulations  of  prop- 
erty derived  from  conducting  and  carrying  on  the  farming  business 
and  other  businesses  of  like  character,  in  such  cases  it  is  almost 
universally  held  that  the  crops  growing  upon,  and  produced  'from 
lands  which  are  the  separate  property  of  tne  wife,  do  not  become 
community  property  by  the  mere  fact  that  the  husband  gave  his  time, 
labor  and  skill  m  the  production  thereof.  Why  ?  The  reason  given 
is  that  in  the  absence  of  any  agreement  to  the  contrary,  the  title  to 
the  products  belongs  to  the  owner  of  the  land;  that  the  ownership 
of  a  farm  necessarily  carries  with  it  the  right  to  the  products  grown 
thereon.  In  such  'a  case  the  skill  or  labor  of  eitner  spouse  has 
nothing  to  do  with  the  question  of  the  ownership  of  the  crops.  It 
is  also  held,  in  many  cases  upon  the  same  reasoning,  that  the  in- 
crease of  personal  property  follows  the  ownership. 

In  Rush  V.  Vought,  the  court  of  common  pleas  was  of  opinion 
that  the  fact  that  the  labor  on  the  farm  was  bestowed  by  the  hus- 
band aud  his  children  necessarily  gave  the  husband  an  interest  in 
the  products  of  the  soil;  but  the  supreme  court  took  a  different  view, 
and  said  that  the  error  of  the  court  beloTir  arose  from  an  oversight 
of  the  true  foundation  of  the  wife's  right.  "  This  is  not  the  case  of 
property  purchased  during  coverture,  where  the  price  of  it  presump- 
tively, if  not  actually,  came  from  the  husband.  But  here  the  title 
to  the  products  grows  out  of  the  title  to  the  land  itself.  The  own- 
ership of  the  farm  carries  with  it  at  law  and  in  equity  the  right  to 
its  products.  No  change  can  take  place  in  the  title  to  the  fruits  of 
the  soil  without  the  owner  parts  with  his  title  or  possession,  or  per- 
mits its  cultivation  for  the  benefit  of  another.  But  the  labor  of 
others  for  the  owner,  though  mingling  in  the  production,  creates  no 
title  to  the  products.  The  owner  may  be  a  debtor  for  the  labor 
which  tills  his  soil,  or  that  labor  maj  be  given  without  a  required 
equivalent,  or  for  an  equivalent  in  maintenance  which  is  consumed 
in  its  use;  but  this  gives  no  usufruct  or  ownership  in  the  product  of 
the  tillage.  It  matters  not,  therefore,  whether  the  labor,  when  thus 
rendered,  be  that  of  the  husband  or  another;  without  a  contract  for 
the  product  or  cultivation  by  the  husband  for  himself,  it  confers  no 
title  or  usufruct:"  55  Penn.  St.,  443. 

This  is  the  key-note  of  the  entire  decision;  it  is  the  reasoning 
upon  which  the  opinion  is  based  and  the  ground  upon  which  the 
conclusion  is  reached.  The  authorities  cited,  are  all  alike.  They 
declare  that  the  title  to  the  crops  follow  the  titlB  to  the  land,  even 
if  produced  by  the  joint  labor  of  both  husband  and  wife,  or  by  the 


182  Webt  Coast  Be^ obtxb.  [Sap.  Ot.  Ney. 

labor  of  the  hasband  alone,  if  the  wife  owns  the  land;  that  the  care, 
control  and  management  by  the  hasband  of  his  wife's  property,  and 
his  labor  npon  it,  does  not  change  the  title  to  the  land. 

Thns  it  is  said:  ''A  hasband  may  devote  his  time  and  skill  to  the 
management  of  his  wife's  property,  and  the  prodncts  will  belong 
wholly  to  the  wife,  because  they  are  bat  the  accretions  of  her  prop- 
erty, and  he  has  a  right  to  give  her  his  labor:"  Hamilton  v.  Bootn, 
65  Miss.,  62. 

The  fact  that  her  hasband  may  have  done  some  work  aboat  rais^ 
ing  the  crops  ''does  not  affect  her  title  to  the  property:"  Garvin  v. 
Goebe,  72  111.,  OS,  ''  The  rights  to  the  profits  and  natural  increase 
of  tangible  property  is  incident  to  and  results  from  the  ownership:'^ 
Williams  v.  McGrade,  13  Minn.,  52. 

But  the  principle  upon  which  these  and  kindred  cases  were  deci- 
ded does  not  apply  to  cases  where  a  business  is  conducted,  the 
profits  of  which  are  derived  by  means  of  the  joint  labor  and  skill 
of  the  husband  and  wife,  or  either  of  them,  independent  of  the  title 
to  the  property.  It  does  not  apply  to  a  business  caried  on  in  the 
wife's  name,  with  her  money,  where  ' '  the  profits  arose  in  part  from 
his  time  and  skill." 

So  held  in  relation  to  the  business  of  buying  and  shipping  grain 
and  stock:  Wortman  v.  Price,  47  111.,  23;  the  lumber  business :  Wil- 
son V.  Loomis,  55  111.,  355;  and  the  foundry  and  machine  business: 
Glidden  v.  Taylor,  16  Ohio  St.,  5  9. 

In  Wortman  v.  Price,  the  court  said:  ''  We  have  no  hesitation  in 
saying  that  if  she  advances  capital  to  her  husband,  with  which  he 
engages  in  trade,  such  capital  and  its  fruits  in  the  business  will  be 
subject  to  the  husband's  debts,  even  though  he  may  claim  to  be  act- 
ing as  his  wife's  agent  and  doing  business  in  her  name."  BeFerr- 
ing  to  a  former  case,  where  the  .court  had  said  the  husband  might 
act  as  agent  for  his  wife,  the  court  said  this  simply  meant  '*  that  he 
may  act  as  her  agent  for  a  particular  transaction,  or,  generally,  for 
the  control  of  her  property  or  the  investment  of  her  funds.  He  may 
lease  her  property  and  collect  the  rents,  or  invest  her  money,  or 
change  the  character  of  her  investments,  if  authorized  by  her,  and 
he  may  do  this  without  subjecting  her  property  to  his  debts.  But 
we  did  not  say  *  *  *  that  she  could  make  him  her  agent  for 
the  purpose  of  engaging  in  trade,  to  be  managed  by  him,  and  to 
which  all  his  time  and  energy  might  be  devoted,  and  that  the  prop- 
erty embarked  in  such  trade,  and  its  profits,  would  be  beyond  the 
reach  of  his  creditors.     Such  is  not  the  law." 

In  Glidden  v.  Taylor  the  court  said:  '"  Disrobing,  then,  the  trans- 
action of  all  matters  of  form,  and  looking  at  the  naked  facts,  it 
appears  that  Mr.  Taylor,  being  skilled  in  the  business,  established 
a  manufactory  for  the  manufacture  and  repair  of  various  kinds  of 
machinery,  which  was  conducted  under  his  sole  charge  for  several 
years;  that,  under  his  energetic,  skillful  and  prudent  management, 
the  business  was  'profitable :  that,  after  applying  so  much  of  the 
profits  as  was  necessary  to  keep  up  the  establishment,  he  applied 
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the  remainder  to  the  purchase,  in  his  wife's  name,  of  the  real  estate 
described  in  the  petition;  *  *  *  that  the  entire  aconmnlation 
from  the  business,  above  expenses,  amounted  to  $6,000  or  $7,000; 
and  that,  in  establishing  and  oondacting  the  business,  he  had  used 
the  money  of  Mrs.  Taylor,  his  wife.  The  foregoing  is  the  substance 
of  the  transaction,  and  the  question  is  whether  the  title  of  Mrs» 
Taylor  to  the  property,  thus  acquired,  is,  in  equity,  unimpeacha- 
ble by  the  plaintiffs,  who  are  antecedent  creditors  of  the  husband. 
The  property  in  controversy  can,  in  no  just  sense,  be  said  to  bo 
either  the  income,  increase  or  profits  of  the  money  gi^en  to  Mrs. 
Taylor. 

In  New  Jersey,  the  court,  in  deciding  that  the  wife  is  entitled  to 
the  rents  and  products  of  her  farm  or  other  property,  and  the  pro- 
ducts of  the  labor  of  herself  and  minor  cnildren,  distinguishes 
these  from  the  proceeds  of  trade,  carried  on  by  her  with  her  sepa- 
rate property:  Johnson  v.  Tail,  14  N.  J.  Eq.;  459;  Quidort  v.  Per- 
geaox,  18N.  J.  Eq.,  480. 

In  Quidort  v.  Pergeaux  th^  court  said:  '*The  law  was  intended 
to  protect  the  property  and  earnings  of  a  married  woman,  and  oet 
the  property  and  earnings  of  her  husband  against  his  creditors,  and 
when,  as  in  this  case,  they  mix  up  the  earnings  of  the  wife  with 
those  of  the  husband,  so  that  they  cannot  be  separated,  the  hus- 
band cannot  make  a  clear,  distinct  gift,  of  her  own  earnings  to 
his  wife,  and  they  remain,  as  at  common  law,  his  property.*' 

Numerous  other  cases  might  be  cited,  but  the  above  are  sufficient 
to  show  that  a  distinction,  such  as  I  have  stated,  exists. 

This  distinction  should  not  be  lost  sight  of  in  applying  the  prin- 
ciples of  law  to  the  special  facts  of  the  case. 

The  profits,  if  any,  of  the  hotel  and  bar  business,  would  come  in 
part,  from  the  fact  of  ownership  of  the  property  in  which  the 
business  was  conducted;  but  the  success  of  the  business  would,  in 
a  greater  degree,  depend  upon  the  tact,  time,  skill,  labor  and  efforts 
of  the  husband,  or  wife,  or  both. 

In  my  opinion,  the  evidence  in  this  case  does  not  justify  the  find- 
ings of  the  court  that  no  profits  were  realized  from  the  hotel  and 
saloon  business  conducted  by  the  defendant  and  his  wife.  It  is  true 
that  the  defendant  testified  m  general  terms  that  the  Lake  House, 
as  conducted  by  him,  ''  did  not  pay  expenses;"  that  '*  the  hotel  did 
not  make  anvthing. "  Why  ?  When  the  testimony  is  carefully  re- 
viewed it  will  be  ascertained  that  the  hotel  business,  in  the  opinion 
of  the  defendant,  was  conducted  for  the  benefit  of  his  toll  road, 
and  hence,  in  his  estimation  of  receipts,  he  gives  the  toll  road, 
instead  of  the  hotel,  the  credit  of  all  the  profits. 

With  reference  to  the  property  purchased  after  the  marriage,  the 
defendant  testified  as  follows:  ''in  making  purchases  of  property 
which  I  have  purchased  since  my  marriage  with  plaintiff,  I  did  not 
borrow  any  money,  but  used  my  own  money."  He  further  testified 
that  when  they  were  married  he  was  possessed  of  considerable  prop- 
erty, which  afterwards  became  of  great  value,  and  from  which  he 
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derived  large  sums  of  money,  and  that  at  the  time  of  his  marriage 
his  wife  had  nothing  but  her  clothes. 

The  Inference  to  be  drawn  from  this  testimony  is  that  the  prop- 
erty purchased  after  his  marriage  was  acquired  by  his  separate 
means;  but  it  is  questionable,  to  say  the  least,  whether  it  is,  inde- 
pendent of  the  question  of  profits  in  the  hotel  business,  of  so  posi- 
tive, clear  and  convincing  a  character  as  to  overcome  the  presump- 
tion of  the  law  that  all  property  acquired  during  coverture  is  com- 
munity property. 

In  Schmeltz  v.  Garey,  49  Tex.,  60,  the  court  decided  that  the 
mere  fact  that  at  the  time  of  the  marriage  the  husband  had  consid- 
erable money,  and  the  wife  had  nothing;  that  after  the  marriage  the 
parties  lost  money — without  explicitly  tracing  the  purchase  money, 
or  consideration,  to  the  separate  property  of  the  husband — ^will  not 
rebut  the  statutory  presumption  that  property  purchased  during  the 
marriage  is  community  property. 

Winter  v.  Walker,  ol  Penn.  St.,  156,  is  substantially  to  the  same 
e£Eect.  But,  be  that  as  it  may,  it  is  apparent  that  defendant's  testi- 
mony, in  this  respect,  is  based  upon  his  assertion  that  the  hotel 
business  did  not  make  any  money,  and  hence  his  testimony  upon 
this  point  must  be  considered  subject  to  the  question  whether  or 
not  there  were  any  profits  derived  from  the  hotel  business. 

I  am  of  opinion  that  the  testimony  shows  that  there  might,  and 
would,  have  been  a  profit  in  that  business  if  it  had  been  credited 
with  the  business  which  it  transacted.  If  there  were  any  profits 
legitimately  arising  from  the  hotel  and  saloon  business,  the  money 
was  mingled  with  the  receipts  from  the  toll-road,  and  from  the  rents, 
issues  and  profits  of  defendant's  separate  property,  and  the  receipts 
of  money  were  so  blended  together  as  to  prevent  the*  community 

J>roperty,  or  the  amount  of  it,  from  being  traced.  It  would,  there- 
ore,  be  impossible  to  tell  what  proportion  of  the  community  funds, 
or  the  funds  of  defendant's  separate  estate,  was  thereafter  used  in 
the  purchase  of  other  property,  and  the  result  would  be  that  it 
(the  property  so  purchased)  should  be  treated  as  community  prop- 
erty. 

In  Meyer  v.  Kinzer,  12  Gal.,  251,  the  court  said:  "The  statute 
proceeds  upon  the  theory  that  the  marriage,  in  respect  to  property 
acquired  during  its  existence,  is  a  community  of  which  each  spouse 
is  a  member,  equally  contributing  by  his  or  her  industry  to  its  pros- 
perity, and  possessing  an  equal  right  to  succeed  to  the  property 
after  dissolution,  in  case  of  surviving  the  other.  To  the  community 
all  acquisitions  by  either,  whether  made  jointly  or  separately,  be- 
long. No  form  of  transfer  or  mere  intent  of  parties  can  overcome 
this  positive  rule  of  law.  All  property  is  common  property  ex- 
cept that  owned  previous  to  marriage  or  subsequently  acquired  in  a 
particular  way.  The  presumption,  therefore,  attending  the  posses- 
sion of  property  by  either,  is  that  it  belongs  to  the  community;  ex- 
ceptions to  the  rule  must  be  proved.  *  *  *  This  invariable 
presumption  which  attends  the  possession  of  property  by  either 
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spouse  during  the  existence  of  the  community,  can  only  be  over- 
come by  clear  and  certain  proof  that  it  was  owned  by  the  claimant 
before  marriage,  or  acquired  afterwards  in  one  of  the  particular 
ways  specified  in  the  statute,  or  that  it  is  property  taken  in  exchange 
for,  or  in  the  investment,  or  as  the  price  of  the  property  so  origin- 
all]^  owned  or  acquired.     The  burden  of  proof  must  rest  with  the 
claimant  of  the  separate  estate^    Any  other  rule  would  lead  to  infinite 
emban*assment,  confusion  and  fraud.     In  vain  would  creditors  or  pur- 
chasers attempt  to  show  that  the  particular  property  seized  or  bought 
was  not  owned  by  the  claimant  before  marriage,   and  was  not  ac- 
quired by  gift,  devise  or  descent,  or  was  not  such  property  under  a 
new  form  consequent  upon  some  exchange,  sale  or  investment.     In 
vain  would  they  essay  to  trace  through  its  various  changes  the  dis- 
position of  any  separate  estate  of  the  wife,  so  as  to  exclude  any 
blending  of  it  with  the  particular  property  which  might  be  the  sub- 
ject of  consideration." 

I  am  of  opinion  that  the  judgment  and  order  appealed  from  should 
be  reversed. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  9,734. 

Bailey  v.  Superyisobs  of  San  Joaquin  County. 

In  Bank,    FiUd  October  8, 1884, 

JuHTicss  OF  TBS  PEACE— Term  OF  OFFICE  OF— ELECTION.— The  act  of  1880,  amendinf?  swv 
tion  110  of  the  code  of  ciyU  procedure,  fixing  the  term  of  ofBce  of  justices  of  the  peace  at 
two  yeaiB  from  the  first  day  of  January  next  succeeding  their  election,  is  constitutionaL 
8iK^  officers  are  to  be  elected  in  the  year  1884. 

Mandamus  to  compel  the  defendants  to  provide  for  the  election  of 
justices  of  the  peace  at  the  general  election  of  the  year  1884. 

J.  c7.  Burt  and  J.  A.  Hosmer^  for  the  petitioner. 
McAllister  dc  Bergin  and  J.  C.  CampbeU,  for  the  respondents. 

The  Coubt.  We  are  of  the  opinion  that  the  act  of  1880,  stats,  of 
1880,  p.  35,  amending  C.  C.  P.,  sec.  110,  fixing  the  terms  of  office  of 
justices  of  the  peace  at  two  years  from  the  first  day  of  January  next 
succeeding  their  election,  is  constitutional,  and  that  these  officers 
are  to  be  elected  this  year. 

Let  the  writ  issue  as  prayed  for. 
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No.  9,692. 

County  of  Merced  v.  Eegents  of  the  Universitt  of  Caufornu. 

In  BanJL    FiUd  October  10, 1884- 

CouHTT  BoNns— Form  of  atteb  Act  of  1888.— One  who  hasoontrsicted  to  purchane  oounty 
bondg,  issued  after  the  pasaage  of  the  county  government  act  of  March  14,  1883,  cannot  be 
compelled  to  take  such  Donds,  unlesss  the  same  are  in  the  form  prescribed  by  such  act 

Appe«l  from  a  judgment  of  the  superior  court  for  Merced  county, 
entered  in  favor  of  the  plaintiff. 

John  B.  Mhoon,  for  the  appellants. 
Frank  H.  Farrar,  for  the  respondent. 

Myrice,  J.  The  act  of  March  14,  1883,  to  establish  a  uniform 
system  of  county  and  township  governments,  sec.  26,  sobd.  14,  re- 
pealed section  4,048,  political  cooe,  at  least  so  far  as  the  latter  re- 
quired the  bonds  to  refer  to  the  political  code,  and  directed  that 
bonds  should  refer  to  it  (the  act  of  1883).  Without  considering  any 
question  as  to  the  validil^  of  bonds,  reciting  their  issue  under  the 
political  code,  it  is  sufficient  to  say  that  the  act  of  March  14,  1883, 
gives  the  form  of  the  bonds,  and  the  defendants  should  not  be  com- 
pelled to  take  them  unless  they  are  in  conformity  with  that  act. 
The  former  class  of  bonds  might,  perhaps,  be  good,  as  against  the 
county,  in  the  hands  of  a  purchaser;  but  the  defendants  should  not 
be  compelled  to  take  any  risk.  They  are  justified  in  standing  on  the 
form  prescribed  in  the  act  of  1883. 

Judgment  reversed,  and  cause  remanded. 
•  Morrison,  C.  J.,  Thornton,  J.,  and  MgEinstry,  J.,  concurred. 


No.  8.067. 

Lake  Coixnty  v.  Sulphur  Bane  Quicksilver  Mining  Company. 

In  Bank.    Filed  October  JO,  1884- 

Assessment  OF  RsikL  Pboperty— Mistake  in  Name  of  Owner.— In  a  suit  against  the 
owner  of  real  property  to  recover  the  tax  levied  on  it,  a  mistake  in  the  name  of  the  owner  in 
the  assessment  of  the  land  upon  which  the  tax  -is  based,  does  not  render  the  assessment  thereof 
invalid,  nor  furnish  any  defense  to  the  suit. 

Assessment  OF  Personal  Property— McsT ARE  in  Name  of  Owner.— But  a  mist  ike  in 
the  name  of  the  owner  in  the  assessment  of  personal  property  upon  which  a  tax  is  based, 
unless  the  mistaken  name  is  legally  equivalent  to  the  true  name,  does  invalidate  the  assess- 
ment, and  constitute  a  defense  to  a  suit  brought  against  the  owner  to  recover  such  tax. 

The  Same. — Tax  proceedings  must  be  in  -strict  accordance  with  the  statut&  Without  an 
assessment  all  subsequent  proceedings  are  nullities.  An  assessment  of  personal  property  to 
a  named  person,  other  than  the  owner,  it  absolutely  void. 

The  Same.— An  assessment  of  personal  property  was  made  to  ''Sulphur  Banks  Q.  M.  Co., 
F.  Fiedler,  agent."  Hdd:  that  tnis  was  not  equivalent  to  or  the  same  thing  as  '*  Sulphur 
Bank  Quicksilver  Mining  Company,"  the  true  name  of  the  owner,  and  the  assessment  and 
tax  based  thereon  were  void. 

AssEssMB^^^  of  Real  Property— Descriptionof  the  Land.— Under  sees.  3,650.  3,628  of 
the  political  code,  it  would  seem  to  be  a  sufficient  assessment  of  a  tract,  where  such  tract 
does  nut  contain  more  than  640  acres,  to  describe  it  by  stating  the  coagres.sional  subdivisions 
contained  in  it  where  it  has  been  sectionized.  The  description,  "  a  tract  of  land  entered  by 
Frazier  in  section  13,  township  13,  range  7,"  is  fatally  defective. 
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LsvT  or  Taxes  bt  Board  op  Supervisors. —When  a  board  of  supervisors  duly  adopted 
an  order  '*  that  they  have  this  day  fixed  the  rate  of  county  and  district  tax  to  be  levied  ana  ool- 
leoted  upon  each  one  hundred  dollars  of  the  assessed  valuation  of  the  counto^,  etc.,  •  «  • 
as  follows,  to  wit:  state  fund,  0.64;  general  county  fund.  0.40;  county  8chool  fund,  0.37, 
etc.  *  *  *  Total8tate,countyanddi8tricttax,  1880-81,  $2.75."  ^eM:  that  the  omission 
of  the  word  "cents"  from  the  various  items  of  the  levy  did  not  invalidate  the  order  lev3diig 
the^  tax  nor  render  the  levy  ineffectual.  Taking  all  the  order  together  these  various  itemd 
plainly  mean  so  many  "  cents  "  upon  each  one  hundred  dollars. 

Original  Assnsmsrr  Roll— Evidbnob. — W^here  a  board  of  supervisors  have  dispensed 
with  a  duplicate  aesesament  roll,  the  ori^in'%1  asMssment  rail  U  prima  fack  evidence  in  the 
same  manner  that  the  duplicate  would  have  been. 

Appeal  from  a  judgment  of  the  saperior  coart  of  Lake  county. 
The  facts  appear  in  the  opinion. 

J,  C.  McGeney,  D.  M.  Hanson,  and  WisUh  dh  BriU,  for  the  appel- 
lant. 
B.  W.  Grump  and  BuHedge  A  McGonnell,  for  the  respondents. 

MoSiNSTBT,  J.  1.  The  assessment  put  in  evidence  shows 
nroperty  assessed  to  ''  Sulphur  Banks  Q.  8.  M.  Oo.'*  Section 
39628,  of  the  political  code,  provides:  ''No  mistake  in  the 
name  of  the  owner,  or  supposed  owner,  of  real  property,  shall  ren- 
der the  assessment  thereof  invalid."  There  is  nothing  in  the  lan- 
guage of  the  section  to  indicate  that  the  clause  quoted  can  be  given 
effect  only  when  an  attempt  is  made  to  enforce  the  lien  for  the  tax. 
The  effect  of  the  clause  in  section  3,628  is  but  to  give  a  more  en- 
larged operation  to  a  rule  already  established.  Prior  to  the  adop- 
tion of  that  clause,  it  had  been  frequently  held  that  a  defendant  sued 
for  a  tax,  assessed  to  ''unknown*  owners,  could  not  be  permitted 
to  prove  that  the  assessor  might,  with  more  diligence,  have  ascer- 
tained the  real  owner  of  the  property.  On  behalf  of  the  defendant, 
in  those  cases,  it  was  urged  that  unless  inquirv  was  permitted,  with 
respect  to  care  and  diligence  of  the  assessor,  tnat  officer  would  have 
it  in  his  power  entirely  to  neglect  his  dutv,  and  assess  to  unknown 
owners  propertv,  the  ownership  of  which  he  should  use  no  effort  to 
sscertain,  or  wnich  he  might  even  know  to  belong  to  a  particular 
person.  So,  here,  it  is  said  that,  if  he  is  allowed  to  assess  the  prop- 
erty to  a  person,  other  than  the  real  owner,  he  may  abuse  the  power. 
But  the  ascertainment  of  the  name  qf  the  owner  is  a  matter  with 
respect  to  which  the  assessor  has  discretionary  power,  and  his  judg- 
ment or  conclusion  in  regard  to  it  is  final,  so  far  as  the  validity  of 
the  tax  is  concerned. 

In  the  case  before  us  the  defendant  was  sued  as  the  owner 
of  the  property  assessed  to  the  "Sulphur  Banks  Q.  S.  M. 
Oo.*'  If  the  defendant  is  not  the  owner  of  such  property,  it 
had  full  opportunity  to  establish  that  fact,  but  it  is  not  a  defense  to 
the  payment  of  the  taxes  upon  the  real  estate  that  the  assessor  mis- 
took the  name  of  the  owner  of  it. 

Section  3,628  of  the  political  code,  however,  only  declares  that  a 
mistake  in  the  name  of  the  owner  of  real  property  shall  not  avoid 
the  tax.  A  portion  of  the  taxes  here  sued  for  is  upon  personal  prop- 
erty. Wo  have  further  to  inquire,  therefore,  whether  the  assess- 
ment of  personal  property  is  invalid. 
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Unless  we  can  take  jadicial notice  that  "Sulphur  Banks  Q.S.M.Co." 
is  the  equivalent  or  an  abbreviation  of  '*  Sulphur  Bank  Quicksilver 
Mining  Company,"  or  unless  there  was  evidence  tending  to  prove  that 
the  corporation  defendant  was  known  by  the  name  ''Sulphur  Banks  Q. 
8.  M.  Co./'  the  assessment  of  the'personal  property  cannot  be  upheld. 
Tax  proceedings  are  in  invitum,  and,  to  be  valid,  must  be  in  strict  ac- 
cordance with  the  statute.  Without  an  assessment  all  subsequent  pro- 
ceedings are  nullities,  and  in  making  the  assessment  the  provisions 
of  the  statute  under  which  it  is  to  be  made  must  be  observed  with 
parfcicularity:  Cooley  on  Tax.,  259-60;  Moss  v.  Shear,  25  Cal.,  46; 
People  V.  Mahoney,  55  iol.,  288.  The  statute  seems  to  require  ail 
property  to  be  assessed  to  the  owner:  Pol.  C,  3,650.  So  far  as 
relatcii  to  recU  property  a  mistake  in  the  name  of  the  owner  does  not 
invalidate  the  tax,  as  we  have  seen  above:  Pol.  C,  3,623.  But 
with  respect  to  personal  property  it  would  seem  to  be  the  duty  of 
the  assessor  to  assess  it  to  the  owner.  Even,  however,  if  section 
3,636  of  the  political  code  (which  speaks  only  of  absent  owners),  can 
be  held  to  apply  to  an  owner  not  aosent,  personal  property  must  be 
assessed  to  the  real  owner,  or  to  ''unknown  owners.'  An  assess- 
ment of  personal  property  to  a  named  person,  other  than  the  owner, 
is  absolutely  void:  Smith  v.  Davis,  30  Cal.,  537;  Blatner  v.  Davis, 
32  7rf.,  328;  Kelsey  v.  Abbott.  13  7rf.,  609;  People  v.  Whipple,  47 
Id,,  591;  Crawford  v.  Schmidt,  Id,,  618. 

''Sulphur  Banks  Q.  S.  M.  Co.,  F.  Fiedler,  agent,"  is  not 
the  same  thing  as  "Sulphur  Bank  Quicksilver  Mining  Com- 
pany.'' We  may  conjecture  or  very  strongly  suspect,  that  the 
assessor  meant  to  assess  the  defendant  as  the  owner  of  the  personal 
property,  but  he  did  not  assess  the  defendant.  If  the  case  showed 
that  the  defendant'  had  been  usually  known,  or  was  even  sometimes 
called  '*  Sulphur  Banks  Q.  8.  M.  Co,"  it  may  be  conceded,  for  the  pur- 

Soses  of  this  decision,  that  the  assessment  of  the  personal  property  to 
efendant  would  be  good:  see  People  v. Sierra  Butte's  Q.  M.  Co.,  39 
Cal.,  514.  But  in  the  transcript  before  us  there  is  no  evidence  that 
defendant  was  called,  or  called  itself  by  that  name.  It  is  plain  we 
cannot  identify  the  name  to  which  the  personal  property  was  assessed 
as  an  abbreviation  of  the  name  of  defendant,  even  if  an  assessment 
to  an  abbreviation  would  be  valid. 

We  are  forced  to  the  conclusion  that  the  assessment  of  personal 
property  cannot  be  enforced  against  defendant. 

2.  It  is  insisted  by  appellant  that  the  assessment  of  real  properiy 
is  invalid  because  it  departs  from  the  requirements  of  section  0,650 
of  the  political  code,  which  makes  it  the  duty  of  the  assessor  to 
enter  iu  his  book,  under  an  appropriate  heading,  '"  Land  by  town- 
ship, range,  section  or  fractional  section;  and  when  such  land  is 
not  a  congressional  division  or  subdivision,  by  metes  and  bounds, 
or  other  description  sufficient  to  identify  it,  giving  an  estimate  of 
the  number  of  acres  (not  exceeding  in  each  and  every  tract  six  hun- 
dred and  forty  acres),  locality,  and  the  improvements  thereon. 
When  any  tract  of  land  is  situate  in  two  or  more  school,  road,  or 
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other  revenae  distriot  of  the  oonnty,  the  part  in  each  district  or 
township  mast  be  separately  assessed,  together  with  the  improve- 
ments tnereon." 

It  is  claimed  by  appellant  that  the  statute  reqaires  a  separate  as- 
sessment of  each  "section  or  fractional  section'  whenever  the  land 
has  been  surveyed  into  congressional  subdivisions,  and  exceeds  640 
acres  in  area.  And  appellant  urged  that  the  intent  of  sec- 
tion 3,650  is  made  more  apparent  by  the  language  used  in  section 
3,628:  "  Land  shall  be  assessed  in  parcels  or  subdivisions  not  ex- 
ceeding 640  acres  each,  and  tracts  of  land  containing  more  than  640 
aoreSy  which  have  been  sectionized  by  the  U.  S.  government,  shall 
be  assessed  by  sections  and  fractions  of  sections. '  It  is  said  that 
in  the  face  of  the  code  requirements  a  tract  of  3,500  acres,  section- 
ized by  the  government,  has  not  been  assessed  in  sections  or  frac- 
tional sections. 

Bat  the  statement  that  the  3,500  acres  constitute  a  single  tract  is 
not  borne  out  by  the  record.  There  is  no  evidence  of  the  fact.  Nor 
does  it  appear  that  subdivisions  exceeding  in  aggregate  quantity 
640  acres  are  assessed  as  a  single  tract.  It  is  true  the  west  frac- 
tional half  and  the  southeast  quarter-  of  section  5,  township  13, 
range  7,  containing  436  acres,  is  assessed  with  the  whole  of  frac- 
tional section  six,  in  the  same  township  and  range,  containing  133 
acres.  But  the  subdivisions  thus  assessed  as  one  tract  contain  to- 
gether but  589  acres.  So  also,  fractional  sections  1,  2  and  3,  town- 
ship 13,  range  8,  assessed  as  one  tract,  aggregate  but  500  acres. 
Beading  sections  3,650  and  3,628  of  the  political  code,  it  would  seem 
to  be  a  sufficient  assessment  (at  all  events  where  a  tract  does  not  con- 
tain more  than  640  acres),  to  describe  such  tract  by  stating  the 
congressional  subdivisions  contained  in  it. 

We  think,  however,  the  attempted  description  of  ''a  tract  of  land 
entered  by  Frazier"  in  section  13,  township  13,  range  7,  is  hope- 
lessly defective.  This  is  neither  a  description  by  '' township,  range, 
section  or  fractional  section,"  nor  is  it  description  by  ''metes  and 
bounds,"  nor  is  it  otherwise  sufficient  to  identify  the  land. 

4.  The  description,  'Vest  fractional  half  and  southeast  quarter 
of  (mine)  section  5,  township  13,  range  7,  436  acres,  all  of  fractional 
section  6,  township  13,  range  7,  133  acres."  is  sufficient.  It  is  in 
effect  a  statement  that  all  of  the  subdivisions  are  a  mine.  As  the 
assessment  was  good  of  itself,  the  oral  testimony  of  the  assessor 
did  not  prejudice  any  right  of  defendant. 

5.  It  is  contended  bv  appellant  that  the  order  of  the  board  of 
supervisors,  dated  October  4  1880,  is,  as  a  levy  of  taxes,  ineffectual. 
The  order  is  in  words  and  figures  following: 

''Ordered  unanimously  by  the  board  of  supervisors  of  Lake 
county,  California,  that  they  have  this  day  fixed  the  rate  of  county 
and  district  tax  to  be  levied  and  collected  upon  each  one  hundred 
dollars  of  the  assessed  valuation  of  the  property  of  the  county  of 
Lake,  Oalifomia,  to  raise  the  specific  amounts  required  to  be  raised 
for  tiie  thirty-second  fiscal  year  1880-81,  as  follows,  to  wit: 
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State  Fund 0.64 

General  County  Fund 0.40 

County  School  Fund 0.37 

Salary  Fund   0.25 

General  Road  Fund 0.60 

County  Hospital  Fund 0.08 

Public  Building  Fund   0.04J 

Bond  Fund 0.12J 

Total  state  and  county  levy,  1880-81 12.41 

Wagon  Road  District  Fund,  Lake  county 0.14 

Old  Road  District  Fund  six,  Lake  county 0.^0 


Total  state,  county  and  district  tax,  1880-81 $2.75 

(Signed,  by  the  members  of  the  board). 

section  3,714  of  the  political  code  provides: 

"The  board  of  supervisors  of  each  county  must,  on  the  first 
Monday  of  October,  nx  the  rate  of  county  taxes,  designating  the 
niimber  of  cents  on  each  hundred  dollars  of  property,  levied  for 
each  fund,  and  must  levy  the  state  and  county  taxes  upon  the  tax- 
able property  of  the  county;  provided,  that  it  shall  not  be  lawful  for 
any  board  of  supervisors  of  any  county  in  the  state  to  levy,  nor 
shall  any  tax  greater  than  fifty  cents  on  each  hundred  dollars  of 
property  be  levied,  and  collected  in  any  one  year,  to  pay  the  bonded 
indebtedness,  or  judgment  arising  therefrom,  of  this  state,  or  of 
any  county  or  municipality  in  this  state." 

It  will  be  observed  the  section  just  recited  requires  the  super- 
visors to  *'  fix  the  rate  of  county  taxes,  designating  the  number  of 
cents  on  each  one  hundred  dollars,*'  etc.  The  order  of  the  board  of 
supervisors  does  fix  the  rate  and  designate  the  number  of  cents,  etc., 
unless  the  omission  of  the  word  ''cents  "  vitiates  the  order.  But 
the  sixty-four-hundredths  (for  example)  is  undoubtedly  intended  to 
bear  a  relation  to  one  hundred  dollars,  and  it  is  a  natural,  if  not 
necessary,  interpretation  to  say  that  it  is  sixty-four  one-hundredths 
of  one  dollar.  The  language  of  the  order  is  to  be  referred  to  the 
power  which  the  board  were  authorized  to  employ  and  they  were 
attempting  to  employ — a  power  to  designate  ''the  number  of  cents 
on  each  one  hundred  dollars."  The  cases  in  this  state  in  which  it 
has  been  held  that  figures  in  an  assessment  must  be  accompanied  by 
a  dollar  mark,  or  other  character,  showing  what  they  represent,  are 
not  conclusive  of  the  question  now  before  us.  The  order,  read  in 
the  light  of  the  law  clearly  indicates  what  is  meant  by  the  figures 
and  decimal  points. 

6.  Was  the  admission  in  evidence  of  the  original  assessment-roll 
erroneous  ? 

The  political  code  and  the  act  of  April  23,  1830,  except  so  far  as 
the  former  is  impliedly  repealed  by  the  latter,  are  to  be  read  to- 
gether. The  law,  1880,  does  not  provide  for  the  making  of  a  dupli^ 
cate  assessment  r<5ll.     3, 732  of  the  political  code  requires  the  auditor 
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to  deliver  a  duplicate  assessment  to  the  tax  collector,  and  the  law  of 
1880  provides  thai  a  certified  copy  of  such  duplicate  shall  be  prima 
Jade  evidence  of  the  plaintiff's  right  to  recover  '^  in  any  action  that  may 
hereafter  be  commenced."  Section  3,738  of  the  political  code 
authorizes  the  board  of  supervisors  of  any  county,  in  their  dis- 
cretion, to  dispense  with  the  making  or  use  of  any  duplicate  assess- 
ment book,  and  in  all  cases  where  such  duplicate  assessment  is  re- 
ferred to,  "  it  shall  be  lawful  to  use  and  consider  the  original  assess- 
ment book  in  all  the  requirements  of  every  part  of  this  code  referring 
to  the  same, "  etc.  An  order  to  dispense  with  the  duplicate  was  in 
fact  made  by  the  supervisors  of  Lake  county.  The  words  used  in 
the  act  of  1880  are  '^  the  duplicate  assessment,''  &&(!  there  can  be  no 
doubt  these  words  referred  to  the  duplicate  provided  for  by  the  politi- 
•cal  code,  but  the  same  code  authorizes  the  duplicate  to  be  dispensed 
with,  and  when  dispensed  with  gives  equal  effect  to  the  original.  The 
law  of  1880  was  passed  in  view  of  the  existing  provisions  of  the  code, 
and  it  would  seem  too  narrow  a  consfcruction  to  sa^  it  did  not  make  the 
original  (when  the  duplicate  is  dispeosed  with)  prima  facie  evi- 
dence. " 

7.  The  judgment  allows  two  per  cent,  per  month  upon  the 
amount  of  taxes  allowed  from  December  28,  1880.  This  is  error. 
Manifestly  section  3,803  of  the  political  code  refers  to  the  ''delin- 
quent taxes"  mentioned  in  the  sections  immediately  preceding,  and 
which  remain  unpaid  until  the  third  Monday  of  March:  section 
3,797.  In  the  case  at  bar  the  action  was  commenced  on  the  second 
day  of  March. 

8.  Comparing  the  act  of  1880  and  sections  7  and  11  of  the  act 
"concerning  county  officers  of  Lake  county,"  etc. :  Stats.  1875-6, 
p.  599,  we  think  the  district  attorney  was  entitled  to  recover  his  per- 
eentage. 

9.  The  judgment  is  irregular,  in  that  the  judgment  is  for  a  gross 
sum,  not  distinguishing  between  the  amounts  due  the  state  and 
county  respectively:  Sacramento  v.  C.  P.  It.  B.  Co.,  10  Pac.  C.  L. 
J.,  315-16.  It  is  not  a  judgment  which  can  be  construed  sufficient 
in  form :  Id. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 
Sharpstein,  J.,  Boss,  J.,  Mobbison,  C.  J.,  andMYRiOE,  J.  concur. 


Thornton,  J.  I  concur  in  the  judgment  and  in  the  views  ex- 
pressed in  the  foregoing  opinion,  except  that  I  think  there  was  evi- 
dence that  the  corporation  was  known  oy  the  name  by  which  it  was 
.assessed. 
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No.  20,033. 

Ex  Paste  Finley  on  Habeas  Gobpus  . 

Filed  October  11,  1884- 
PsirnoN  FOR  A  DiBOHAROE  ON  Habsab  Corpdb  Denied. 

Application  for  a  discharge  on  habeas  corpus,  before  Morrison, 
Ohief  Justice. 

C.  B.  Dartffin  for  the  petitioner. 

J.  D.  SuUivan,  oorUra. 

MoBBisoN,  G.  J.  Petitioner  prays  to  be  discharged  on  habeas 
carpus.  It  appears,  from  the  return  of  the  officer  haying  the  de- 
fendant in  custody,  that  he  is  held  under  an  information  charging 
him  with  forgery. 

I  do  not  deem  it  a  proper  exercise  of  authority  to  discharge  the 
defendant  under  the  circumstances  of  the  case. 

Writ  dismissed,  and  prisoner  remanded. 


No.8,26S. 

Donohoe  t;.  Mabiposa  Land  and  Mining  Gokpant  et  al. 

In  Bank,    Filed  October  15,1884, 

Where  the  Tranboeipt  on  Appeal  Containb  no  Index,  m  required  by  the  role,  the 
ftppeal  may  be  dismiBeed. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco. 

Winans  Belknap  dk  Oodoy,  S,  HeydenfeUU,  Jr.,  and  J.  W.  Bruma^ 
gimy  for  the  appellants. 

Doyle,  Barber  &  Scripture^  for  the  respondents. 

The  Goubt,  No  index  is  prefixed  to  the  transcript,  which  con- 
tains over  eight  thouaund  folios.  Under  the  rule  the  court  is 
authorized  to  dismiss  the  appeal;  but. 

The  submission  of  the  cause  is  set  aside,  with  leave  to  appellants 
to  prepare  and  print  proper  index  to  be  prefixed  to  each  copy  of 
transcript,  witmn  ton  days. 
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HUSBAND'S  SEPARATE  ESTATE. 

"bents,  ibsubs  and  profits." 

The  case  of  Lake  v.  Lake,  recently  decided  by  the  supreme  court  of 
Nevada,  and  reported  in  the  last  number  of  the  West  Coast  Reporter,* 
iiiTolves  a  very  interesting  and  important  question :  Where  a  husband 
has  only  his  own  separate  estate  at  the  time  of  marriage,  and  this  sepa- 
rate estate  he  uses  as  the  capital  or  foundation  of  his  business,  and  car- 
ries on  a  business  during  the  marriage  upon  such  capital,  and  by  his 
labor,  skill,  management,  and  enterprise  in  carrying  on  such  business, 
the  whole  amount  of  his  property  is  increased,  perhaps  largely  in- 
creased, what  portion  of  this  increase,  at  his  death,  should  be  deemed 
his  separate  estate,  and  what  portion,  if  any,  should  be  deemed  com- 
munity? Of  course,  the  original  capital,  or  an  amount  equal  to  ifc, 
would  undoubtedly  remain  his  separate  estate.  Can  any  general  rule, 
reasonable  and  just,  and  capable  of  being  practically  applied  to  all  con- 
ditions of  fact,  be  laid  down,  which  shall  furnish  an  answer  to  this  ques- 
tion? The  supreme  court  of  Nevada  in  the  case  above  mentioned,  have 
adopted  a  general  rule  as  follows:  '*  The  profits  of  separate  estate 
which  accrue  mainly  from  the  property  rather  than  from  the  joint  efforts 
of  husband  and  wife,  or  either  of  them,  belong  to  the  owner  of  the 
property,  although  the  labor  and  skill  of  one  or  both  of  the  spouses 
may  have  been  given  to  the  business.  On  the  contrary,  if  the  profits 
come  mainly  from  the  efforts  or  skill  of  both,  they  belong  to  the  com- 
munity." In  this  case^  the  husband  owned  a  hotel  as  his  separate 
estate;  and,  applying  the  foregoing  rule,  the  court  held  that  the  pro- 
ceeds resulting  from  the  ordinary  use  of  the  hotel,  either  from  renting 
it,  or  from  carrying  on  the  business  himself,  belonged  to  the  husband  as 
separate  estate. 

With  all  respect,  this  rule,  in  my  opinion,  is  too  vague  as  a  practical 
guide  to  the  courts;  and  would  often  work  injustice  and  violate  the 
iheoiy  which  underlies  the  law  as  to  community  property. 

^  Ante,  p.  169. 
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The  civil  code  says:  **  §  163.  All  property  owned  by  the  husband 
*  before  marriage,  and  all  that  acquired  afterwards  by  gift,  bequest,  devise 
or  descent,  with  ike  rents,  usue%  and  profits  thereof ,  is  his  separate  prop- 
erty." In  §  162,  a  similar  definition  is  given  of  the  wife's  separate 
property.  By  §  164,  "All  other  property  acquired  after  the  marriage, 
by  either  husband  or  wife,  is  community  property." 

All  the  decisions  which  have  discussed  the  nature  of  community  prop- 
erty, agree  in  stating  this  fundamental  theory; — that  all  property,  not 
falling  within  the  definition  of  separate  property,  acquired  after  the 
marriage  by  the  labor  either  of  the  husband  or  of  the  wife,  is  nevertheless 
deemed  to  he  acquired  by  the  labor  of  both  the  spouses.  Upon  this  theory 
the  wife  of  the  mechanic  is  legally  deemed  to  contribute  her  share  of 
labor,  skill,  and  industry  in  earning  his  wages,  which  are  therefore  com- 
munity property.  The  wife  of  a  lawyer  or  of  a  physician  is  legally  re- 
garded as  jointly  aiding  in  earning  his  professional  increase.  The  wife 
of  a  clergyman,  professor,  or  public  officer,  is  legally  regarded  as  earn- 
ing a  joint  portion  of  his  salary.  The  wife  of  a  merchant  or  of  a  farmer 
is  legally  regarded  as  assisting  in  his  business  and  as  contributing  to 
increase  its  profits.  This  theory  is  applied  without  exception,  whether 
as  a  matter  of  fact  the  wife  does  assist  in  carrying  on  the  husband's 
business  and  in  thus  actually  increasing  its  proceeds,  or  whether  her  at- 
tention is  solely  confined  to  the  domestic  affairs  of  the  household,  or 
even  when  her  attention  is  solely  directed  to  spending  the  money  which 
her  husband  makes.  This  theory  should  never  be  lost  sight  of.  The 
code  nowhere  makes  the  community  property  to  depend  upon  the  fact 
that  the  joint  labor  of  the  two  spouses  actually  produced  it;  their  jioin^ 
labor  may  be  theoretical  as  well  as  actual. 

In  Lewis  v.  Lewis,^  one  Lewis  married  in  1854,  then  possessed  of 
separate  property  in  cattle,  horses,  and  money  to  the  amount  of  $20,000. 
He  died  in  1859  possessing  cattle,  horses  and  money  valued  at  $40,000. 
His  sole  business  at  his  marriage  and  down  to  the  time  of  his  death,  was 
that  of  dealing  in  such  stock.  Of  the  stock  owned  by  him  at  the  time  of  his 
death,  a  portion,  worth  about  $4,000,  consisted  of  certain  cattle  which 
he  owned  when  married;  the  residue  consisted  of  the  increase  of  stock 
owned  at  the  time  of  his  marriage,  and  of  other  stock  bought  with  the 
proceeds  of  the  sale  of  his  original  stock,  or  with  the  proceeds  of  the 
sale  of  the  other  stock  by  which  the  original  stock  had  been  replaced. 
The  court  held  that  as  the  deceased  was  engaged  in  no  other  business, 
the  fair  inference  was,  that  the  community  property  was  the  difference 
between  the  original  value  of  the  property  owned  by  him  at  his  marriage, 
and  the  value  of  the  property  possessed  by  him  at  the  time  of  his  death, 
after  deducting  the  amount  of  the  community  debts.     In  other  words, 
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all  the  increase  made  upon  his  separate  property  as  a  capital,  was  de- 
clared to  be  community  properly. 

This  increase  was  held  to  be  community  property,  because  under  a 
statute,  existing  at  that  time,  ''all  the  rents,  issues,  and  profits,"  of 
separate  property,  were  declared  to  become  community  property.  But 
this  provision  of  the  statute  itself,  had  been  held  unconstitutional  and 
Toid,  so  far  as  it  affected  the  *'  rents,  issues,  and  profits"  of  the  wife's 
separate  estate,  as  early  as  the  case  of  George  v.  Ransom.'  If  the  dec!-, 
aion  in  the  case  of  Lewis  v.  Lewis,  is  based  upon  the  notion  that  the 
rents,  issues,  and  profits  of  the  husband's  separate  estate  became  com- 
munity property,  under  the  then  existing  statute,  it  certainly  would  not 
be  law  under  the  code,  which  expressly  declares  that  the  ''  rents,  issues, 
and  profits  "  of  the  husband's  separate  estate  continue  to  be  his  separate 
property.  * 

I  cannot  believe,  however,  that  the  phrase,  ''  rents,  issues,  and  profits," 
as  thus  used  in  the  code,  is  intended  to  include  any  of  the  increase  and 
products,  made  by  a  husband  in  carrying  on  a  business,  in  which  he  is 
constantly  buying  and  selling  and  exchanging,  and  is  using  his  own 
labor  and  skill  in  producing  the  increase  from  his  separate  property,  as 
his  original  capital.  Otherwise  there  could  hardly  ever  be  any  commu- 
nity property,  where  the  husband  had  a  separate  estate  at  his  marriage, 
if  the  provision  of  the  code  should  be  so  construed.  The  phrase,  ''  rents, 
issues,  and  profits,"  is  undoubtedly  a  broad  one;  but  its  true  meaning  is 
only  to  be  ascertained  by  a  reference  to  other  parts  of  the  general  sys- 
tem, established  by  the  code,  and  especially  by  a  reference  to  the  limita- 
tiook.  imposed  by  the  proyirions.  ooncemii  Community  property. 

Suppose  a  man,  at  the  time  of  his  marriage,  is  engaged  in  a  mercan- 
tile business,  owning  a  small  capital  stock  as  his  separate  estate,  and  he 
goes  on  conducting  his  business  through  life,  and  amasses  a  large  for- 
tone,  by  the  ordinary  means  in  which  such  business  is  carried  on.  Is  it 
to  be  said  that  all  of  this  increase,  at  the  time  ot  his  death,  is  to  be  con- 
sidered as  the  ''  rents,  issues,  and  profits  "  of  his  original  separate  es- 
tate, and,  therefore,  to  be  his  separate  property,  in  which  his  wife  has 
no  certain  interests  ?  The  more  consistent  view,  and  the  one  more  in 
harmony  with  other  clauses  of  the  code,  seems  to  be,  that  when  a  hus- 
band has  a  separate  property  at  the  time  of  his  marriage,  and  by  his 
skill  and  labor,  in  carrying  on  a  business,  trade,  or  occupation,  exerted 
upon  this  separate  property  as  a  capital,  enlarges  and  adds  to  the  total 
amount,  this  increase  is  not  ''  the  rents,  issues,  and  profits  "  of  the  sep- 
arate estate,  within  the  meaning  of  the  code,  but  some  portion  of  it,  at 
least,  becomes  community  property;  and  the  question  is  not  whether 

»15Cal.,  822. 
*CivU  Code,  §163. 


196  West  Coast  Bepoeter. 

this  increase  was  mainly  the  result  of  his  labor,  or  of  the  joint  labor  of 
the  two  spouses.  The  ''rents,  issues,  and  profits"  of  the  separate  es- 
tate, which  are  intended  by  the  code  to  remain  separate  property,  should 
be  confined  to  those  proceeds  which  arise  without  the  husband's  active 
use  of  the  separate  property,  m  a  capital,  in  carrying  on  some  business, 
trade,  or  profession,  and,  therefore,  without  the  husband's  direct  labor 
as  the  agency  or  means  for  their  production.  Familiar  illustrations  are 
the  rents,  arising  from  lands  belonging  to  his  separate  estate,  which 
have  been  leased;  the  dividends,  and  other  such  income,  which  arise 
from  funds  belonging  to  his  separate  estate,  which  are  invested  in  stocks, 
government  bonds,  and  other  like  securities;  interest  arising  from  monies 
loaned  upon  notes,  mortgages,  and  the  likes,  and  all  similar  forms  of 
income  and  profits,  which  do  not  result  from  the  husband's  labor,  di- 
rectly expended  in  producing  them. 

If  this  be  a  correct  interpretation  of  the  phrase  ''rents,  issues  and 
profits,"  we  are  now  in  a  position  to  suggest  a  general  rule  applicable  to 
all  cases  coming  within  the  description  given  at  the  commencement  of 
this  article.  Such  rule  should  be  simple  and  practical,  capable  of  being 
applied  under  all  circumstances,  and  it  should  have  regard  to  and  make 
provision  for  the  interests  represented  by  the  husband's  separate  estate, 
as  well  as  for  the  interests  represented  by  the  conmiunity  propert}-. 

The  following  rule  seems  to  possess  all  these  qualities.  Suppose,  for 
simplicity  and  clearness  of  statement,  the  husband  at  his  marriage  had 
a  separate  estate  of  $10,000,  which  he  used  as  the  capital  in  his  business. 
Carrying  on  a  business  with  this  capital,  he  dies  leaving  a  total  prop- 
erty of  $60,000,  and  there  has  been  no  other  property  or  source  of  prop- 
erty during  the  marriage.  As  the  original  $10,000  of  separate  estate  is 
included  in  this  total  sum,  and  as  it  continues  to  be  the  husband's  sepa- 
rate estate,  it  should  of  course  be  deducted.  Is  the  residue  $50,000  all 
separate  property,  or  all  community  property  ?  In  my  opinion  it  is  all 
of  neither  kind,  the  only  fair,  equitable  and  practical  rule  to  determine 
the  portions  which  belong  to  each  kind  is  substantially  as  follows:  A 
sum  which  would  equal  the  income  upon  the  the  original  separate 
estate  ($10,000)  if  invested  at  a  fair,  reasonable,  average  rate  of  interest 
during  the  entire  period  of  the  marriage,  would  represent  the  portion  of 
this  entire  increase  which  belongs  to  the  separate  estate;  the  balance, 
being  due  to  the  husband's  labor,  and  therefore,  in  contemplation  of  the 
law,  to  the  labor  of  both  the  spouses,  would  represent  the  portion  be- 
longing to  the  community  property.  It  might  be  proper,  at  least  under 
some  circumstances,  in  calculating  the  portion  of  the  increase  repre- 
senting the  separate  estate,  according  to  this  rule,  to  make  rests  At 
stated  intervals,  perhaps  even  annual  rests,  and  thus  give  the  effect  of 
compounding  the  interest.  J,  N,  P. 
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ISeptember  i»  1884, 

Pbocess  an  Invention  Distinct  from  Mechanism  Producing  the  Process.— A  pro- 
cess Ky  which  a  new  result  is  obtained,  is  a  different  thing  frum  the  mechanism  by  which  it 
is  carried  out,  and  is  a  distinct,  severable  and  independent  patentable  invention. 

Reissue  Enlarging  the  Patent  aiter  Long  Delay  Vo[d.— The  original  patent  was 
for  the  mechanism  by  which  a  new  and  useful  result  wat  produced.  The  patent,  after  eleven 
years  delay,  was  reissued  in  such  form  as  to  embrace  a  claim  for  the  process  as  well  as  for  the 
mechanical  means,  by  which  the  process  was  carried  out.  Held^  that  the  reissued  patent  for 
the  process  is  void. 

M,  A.  WhecUon  and  J.  J,  Scrivner,  for  the  complainant. 
Jno.  H.  BoaU,  for  the  defendant. 

Sawyer,  Circuit  Judoe,  deliyering  an  oral  decision.  This  is  a 
snit  in  equity  upon  a  reissued  patent.  The  patent  was  reissued  eleven 

J^ears  after  the  date  of  the  issue  of  the  original  patent,  and  it  en- 
arges  the  claims  of  the  patent  very  materially.  The  reissued  patent 
embraces  a  claim  for  the  process,  as  well  as  for  the  mechanical 
means  by  which  the  process  is  carried  out. 

The  original  patent  contained  no  claim,  whatever,  for  the  process. 
Not  only,  the  claim  is  enlarged,  but  a  whole  page  of  descriptive 
matter,  as  te  the  character  of  the  process,  is  inserted  in  the  reissue; 
and  it  is  upon  these  new  claims  that  this  suit  is  prosecuted. 

In  the  case  of  James  v.  Campbell,  104  U.  n.,  357,  it  was  held, 
that  a  process  is  a  very  different  thing  from  the  mechanism  by  which 
it  is  canded  out,  and  is  a  different,  and  distinct,  patentable  in- 
vention. 

I  am  unable  to  take  this  case  out  of  the  rule  laid  down  in  Miller 
V.  The  Brass  Co.,  104  XJ.  8.,  350,  which  holds,  that,  after  so  long  a 
period  of  time,  a  patent  cannot  be  enlarged  by  a  reissue  so  as  to 
embrace  matters  not  within  the  original  patent. 

When  that  case  was  first  decided,  I  was  uncertain  how  far  the 
supreme  court  intended  to  go,  but  they  have  affirmed  it,  and  re- 
affirmed it,  I  suppose  half  a  dozen  times  since,  down  te  the  very 
last  part  of  the  present  term  of  the  court,  showing,  that  they  intended 
to  hold,  rigidly,  to  the  strictest  rule  laid  down  in  that  case.  In  some 
of  the  cases  only  five  years  had  elapsed,  but,  in  this,  there  were 
eleyen;  I  am  unable  to  take  it  out  of  the  rule  in  that  case,  without, 
utterly,  disregarding  the  decisions  of  the  supreme  court. 

On  the  part  of  the  complainants  here,  it  is  sought  to  take  the  case 
out  of  the  rule  cited  on  the  principle  stated  in  Morey  v.  Lock  wood, 
8  Wal.,  240,  and  Eussellv.  Dodge,  93  U.  S.,  461. 

In  Bussell  v.  Dodge,  the  patent  was  issued  in  1869,  and  reissued 
in  1870,  within  a  year.  No  such  question  as  this,  is  involved  in 
th^t  case.  That  patent  was  for  tanning  a  certain  kind  of  leather 
with  hot  fat,  and  it  is  nowhere  intimated  in  the  specifications  of  the 
patent,  or  the  claim,  that  cold  fat  could,  or  would,  perform  the  same 
offices,  and  be  equally  practicable  as  hot  fat;  but  it  turned  out,  that 
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cold  fat  was  as  good  as  hot  fat,  or,  at  least,  that  it,  practically,  answered 
the  same  purpose,  and  the  patentee  thereupon  applied  for,  and, 
afterward,  obtained,  a  reissue  covering  cold  fat.  The  supreme 
court  held  the  patent  to  be  void,  as  covering  matters  not  suggested, 
or  indicated  m  the  original  specifications,  and  patent;  and  said  that, 
that  was  not  a  case  like  Morey  v.  Lockwood,  quoting  a  passage 
from  the  decision  in  the  latter  case,  wherein  the  party,  who  applied 
for  the  reissue,  had  endeavored  to  obtain  a  patent  for  the  whole  in- 
vention in  his  original  application;  and  the  patent  office  had  refused 
to  grant  it  to  him,  and  compelled  him  to  strike  out  of  his  original 
application  and  claim,  the  parts  which  were,  afterward,  inserted  in 
the  reissued  patent,  and  for  this  reason  it  was  the  fault  of  the  office, 
that  he  did  not  get  his  patent  for  his  entire  invention.  The  ques- 
tion there  was,  not  as  to  the  time  within  which  the  application  for  a 
reissue  must  be  made,  but  related  to  the  extent  to  which  the 
patentee  could  go,  under  the  circumstances,  in  inserting  new  matter. 
The  court  said,  in  Bussell  v.  Dodge,  that  it  is  not  a  case  like  the 
former  one  uf  Morey  v.  Lockwood,  and  quote  the  passage  referred 
to,  saying  that  under  the  circumstances  of  this  case,  the  rule  adopted 
in  the  former  would  not  authorize  the  patentee  to  broaden  his  claim, 
because  he  had  not  put  it  in  his  original  application.  It  never  was 
suggested  that  cold  fat  would  answer  the  required  purpose,  until  it 
was  stated  in  the  amended  specifications,  on  the  application  for  a 
reissue,  and  it  was,  therefore,  held  that  it  did  not  come  within  the 
case  of  Morey  V.  Lockwood.  That  case  was  decided  as  far  back  as 
8  Wallace.  The  patentee,  in  that  case,  had  applied,  originally,  for 
a  broader  claim,  but,  he  was  compelled  to  cut  it  down,  and  take 
such  as  the  patent  office  was  willing  to  grant  to  him.  Some  years 
afterward,  he  applied  again  to  the  new  commissioner,  reinserting  his 
original  claim,  and  got  his  patent  reissued  covering  it.  The  court 
said  in  that  case  it  was  not  the  patentee's  fault.  He  did  the  best  he 
could  to  obtain  his  patent,  and  a  reissue  was  sustained;  but  there  was 
no  question,  then,  as  to  the  time,  when  the  application  must  be  made. 
It  was  long  before  this  decision  in  the  Brass  Company  case  was 
announced.  The  decision  in  the  Brass  Company  case  has  been  rec- 
ognized by  the  bar,  at  least,  as  a  departure  from  the  rule  that  had 
theretofore  obtained,  so  that,  that  question  never  was  raised  in  the 
case  of  Morey  v.  Lockwood.  Since  the  Brass  Company  case,  the 
question  has  been  raised,  and  decided,  over  and  over  again,  that  if 
a  party  fails  to,  promotly,  pursue  his  right  to  a  patent  covering  his 
whole  invention,  he,  thereby,  abandons  it  to  the  public.  Where  the 
party  examines  the  patent,  and  sees  'that  it  does  not  cover  all  he 
claims,  he  should  apply,  promptly.  It  is  claimed,  here,  that  the 
party  sought  to  get  a  broader  patent  in  his  original  application.  I 
am  by  no  means  certain,  that  the  original  application  is  as  broad  as 
the  present,  but  conceding  it  to  be  so,  it  seems  to  me,  it  makes  ^it 
under  the  later  decisions  a  stronger  case  against  him,  instead  of  a 
weaker  one,  because,  not  only,  by  the  reading  of  the  patent,  could 
he  see  that  his  patent  did  not  cover  his  whole  invention,  but  he  did, 
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in  fact,  know,  that  it  was  defective  because  he  sought  to  obtain  a 
broader  patent,  and  it  was  rejected;  and  having  been  rejected,  he, 
not  only,  had  an  opportunity  of  knowing  by  reading  his  patent,  but 
he  knew,  in  fact,  that  he  had  not  obtained,  as  much  as  he  claimed, 
and,  yet,  neglected  to  take  any  means  by  appeal,  or,  otherwise,  to 
enlarge  his  claim  for  eleven  years.  .The  case  seems  to  me  clearly 
within  the  rule  laid  down  in  the  cases  cited. 

I  am,  therefore,  unable  to  take  it  out  of  these  cases,  and  I  must 
hold  the  patent  void  in  those  points  in  which  it  was  claimed  to  be 
infringed;  and  the  bill  must,  therefore,  be  dismissed. 


William  Shabon  v.  Sabah  Althba  Hill. 

October  16,  1884. 

DcpLiCTTY  IN  Plea  in  Equity.— Duplicity  and  multifariouBness  in  a  plea,  in  a  suit  in 
ecpiity  ,renden  it  bad. 

Abatement— DivoRCB— Fraudulent  Marriage  Contract.— A  suit  in  equity  by  one 
parWto  a  marriage  contract  in  writing,  alleged  to  have  been  entered  Into  in  pursuance  of  section 
75  of  the  civil  code  of  California,  to  annul  the  contract  as  fraudulent  ana  for  an  injunction, 
18  for  a  different  cause  from  one  by  the  other  party  to  the  contract,  for  a  divorce  arising  upon 
the  same  alleged  marriage  contract,  and  a  suit  for  the  latter  object  pending  in  one  court,  will 
not  abate  a  suit  of  the  former  character  subsequently  brought  in  another  court. 

Abatement— DiFPERENT  Jurisdictions. —The  state  and  United  States  courts  are 
ooorts  of  different  jurisdictions,  and  a  suit  pending  in  a  state  court,  will  not  abate  a  suit, 
nibsequently,  brought  in  a  United  States  court  for  the  same  cause. 

Eijunr  Kule  69— Burden  of  Proof.— Where  the  time  of  taking  testimony  has  expired 
under  equity  rule  69,  and  the  case  is  heard  on  the  bill,  plea  and  replication^  to  the  plea, 
without  evidence  to  support  the  plea,  the  plea  will  be  overruled  for  want  of  evidence.  The 
burden  of  proof  is  on  the  party  pleading  the  facts  relied  on  to  oust  the  jurisdiction. 

See  decision  on  demurrer  in  this  case,  Sharon  v.  Hill,  2  West 
Coast  Bep.,  164;  9  Saw.,  showing  character  of  the  suit. 

W.  H,  L.  Barnes,  for  the  complainant. 
Ih/ler  dt  TyUTy  for  the  defendant. 

Sawyeb,  Cibouit  Judge,  delivering  an  oral  decision. 

There  is  but  one  thing  to  do  in  this  case;  and  that  is,  to  overrule 
the  pleas.  There  are,  m  fact,  two  pleas;  one  is,  that  another  suit 
is  pending  in  a  state  court  for  the  same  cause  of  suit.  The  other  is, 
that  the  complainant,  Sharon,  is  a  citizen  of  the  state  of  California, 
and,  therefore,  that  this  court  has  no  jurisdiction  in  the  case.  If 
the  complainant  had  objected  to  the  plea  on  the  ground  of  du- 
plicity, and  multifariousness,  and  set  it  down  for  argument  instead 
of  replying,  the  court  would  have  been  obliged  to  overrule  it  on 
that  ground.  But  one  plea  can .  be  set  up  in  equity  without  express 
leave  of  the  court:  Sto.  Eg.  PI.,  sec.  653-4;  2  Dan.  Ch.  Pr.,  6$l-2, 
Perkins'  Ed.  The  plea  is  bad  on  that  ground.  The  plaintiffs 
counsel  did  not  see  fit  to  set  it  down  for  argument  on  that  ground. 
Admitting  the  facts  as  alleged  in  the  plea  of  another  suit  pending 
to  be  true,  the  plea  must  be  held  bad,  because  the  two  causes  of  suit 
are  not  the  same.  The  suit  in  the  state  court  is  for  a  divorce  and  a 
division  of  the  community  property.     The  suit  in  this  court  is  for  a 
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decree  declaring  the  written  instrument  set  out  and  claimed  to  be  a 
contract  of  marriage  made  in  pursuance  of  section  75  of  the  civil  code 
of  California,  to  be  fraudulent  and  void;  for  cancelling  it  on  that 
ground,  and  for  a  perpetual  injunction  restraining  defendant  from 
claiming  any  rights  under  it.  It  is  true  the  same  principle  issue  will 
arise  in  both  cases,  but  the  bills  of  complainant  in  the  respective 
suits  call  and  pray  for  entirely  different  and  inconsistent  relief. 
They  are,  therefore,  not  the  same  cause  of  suit;  nor  is  the  relief 
sought  in  the  two  suits  by  the  same  party.  The  first  plea  would  be 
bad  in  substance  on  that  ground:  2  Danl.  Ch.,  720-1.  The  whole 
effect  sought  in  the  second  suit  could  not  be  had  in  the  first,  nor  by 
the  same  party.  A  cross  bill  at  least  would  be  necessary,  which  would , 
in  effect,  be  another  suit.  It  is  also  bad  on  another  ground — that 
the  suit  set  up  is  not  pending  in  a  court  of  the  same  jurisdiction.  (lb.) 
It  is  well  settled  by  the  supreme  court  of  the  United  States,  that  a 
cause  of  action  pending  in  another  jurisdiction  can  not  be  pleaded 
in  abatement  of  a  suit  in  the  United  States  courts;  and  that  the 
courts  of  the  states  and  of  the  United  States  are  courts  of  different 
jurisdictions:  Stanton  v.  Embrey,  93  U.  S.,  548,  550;  Gordon  v. 
Gilfoil,  99  U.  S.,  169, 178.  Here  there  are  two  jurisdictions — ^juris- 
dictions of  two  distinct  governments.  One  is  state  jurisdiction,  and 
the  other  is  the  jurisdiction  of  a  national  court.  If  it  were  a  fact, 
that  a  suit  is  pending  for  the  same  cause  in  the  state  court — a  court 
of  a  different  sovereign  jurisdiction, — it  would  not  abate  the  suit 
here.  The  plea  is  bad,  in  substance ,  on  that  ground ;  and  this  objec- 
tion is  taken  in  the  replication.  This  plea  conceding  the  facts  set  up 
to  be  true  in  fact,  still  affords  no  ground  for  abating  the  suit.  But  a 
replication  having  been  filed,  taking  issue  on  the  plea,  to  the  jurisdic- 
tion, the  case  is  submitted  for  decision  on  the  pleadings  without  any 
evidence.  The  plea  was  filed  April  24, 1884.  The  plaintiff  joined 
issue  by  filing  his  replication  on  May  3,  1884,  taking  issue  on  the 
facts  alleged  in  the  plea.  The  party  under  equity  rule  69,  pre- 
scribed by  the  supreme  court  of  the  iJnited  States,  had  a  certain 
prescribed  time  within  which  he  could  take  testimony.  ''Three 
months,  and  no  more,  shall  be  allowed  for  the  taking  of  testimony 
after  a  cause  is  at  issue,  unless  the  court,  or  a  judge  thereof,  shall, 
upon  special  cause  shown  by  either  party,  enlarge  the  time;  and  no 
testimony  taken  after  such  period  snail  be  allowed  to  be  read  in 
evidence  at  the  hearing."  No  extension  of  time  was  given,  or  even 
applied  for.  That  rule  is  specific.  The  filing  of  this  plea  to  the 
jurisdiction  that  Mr.  Sharon  is  a  citizen  of  California,  and  the 
replication  to  it  presented  issues  of  fact.  The  plea  was  fiiled  early 
in  May.  Over  five  months  have  elapsed  since  the  case  was  at  issue 
on  the  plea.  No  testimony  has  been  taken  and  no  application 
for  an  extension  of  time  was  made.  The  three  months  having 
expired ,  no  testimony  can  now  be  taken.  It  was  on  that  ground  that  the 
case  was  submitted  on  the  pleadings  without  evidence  by  complain- 
ant's counsel  on  yesterday,  as  he  had  a  right  to  do,  it  having  been 
regularly  set  down  for  hearing  on  the  calendar  for  that  day,  and 
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baying  been  regularly  called  in  its  order  for  bearing.  Tbe  bnrden 
of  proof  is  on  tbe  party  making  tbe  allegations  of  tbe  plea.  As  sbe 
bas  no  testimony,  necessarily,  ber  plea  is  not  supported.  Tbe  plea 
must,  tberefore,  be  overruled  on  tbat  ground,  tbere  being  no  testi- 
mony to  support  it.  Tbese  are  tbe  points  tbat  are  submitted  for  decis- 
ion now.  I  call  attention  to  tbe  otber  question,  also,  to  sbow,  wbat 
must  be  tbe  result  as  to  the  first  plea  on  tbe  ground  of  duplicity. 
The  real  points  in  tbe  case,  as  now  submitted,  are,  tbat  tbere  is  no 
evidence  in  tbe  case  to  support  tbe  second  plea,  consequently,  tbe 
affirmative  being  on  tbe  party  pleading  tbe  matter  to  tbe  jurisdiction, 
tbe  plea  must  be  overruled  for  want  of  evidence,  and  tbe  otber 
plea  in  abatement  is  bad  in  substance.  Tbe  plea  is,  tberefore, 
overruled  witb  costs,  witb  leave  to  answer  to  the  merits  witbin 
tbirty  days. 


MgFadben  et  al.  v.  Bobinson  et  al. 

October  20,  I884. 

RsMovAif— Contested  Question  of  Law.— Where  a  case  has  been  removed  to  the  Cir- 
cuit Court  under  the  act  of  Gong^refls  of  1875,  on  the  ground  that  the  suit  arose  under  the 
constitution,  or  laws  of  tbe  United  States,  it  will  be  remanded  to  the  State  Court,  unless 
it  affirmatively  appears  from  the  facts  alleged  in  the  record,  that  some  contested  question 
of  law  will  arise,  upon  the  constitution,  or  laws  of  the  United  States. 

Motion  to  remand  to  tbe  State  Court,  wbenoe  tbe  case  was  re- 
moved under  tbe  act  of  1875. 

A.  L.  RJiodea  for  tbe  complainants. 
Wm.  Matthews  for  tbe  defendants. 

Sawteb,  Cibouit  Judge. — ^Tbe  suit  is  in  equity,  to  quiet  title  to  a 
tract  of  land  wbicb  is  covered  by  two  patents,  issued  upon  confirm- 
ations of  two  Spanisb  grants,  one  for  tbe  Santa  Ana  Bancbo,  and  tbe 
otber  for  tbe  Lists  Bolsas  Banobo. 

Tbe  petition  for  removal  states  as  follows:  Tbat  tbe  action  arises 
under  tbe  act  of  Marob  3,  1861,  and  under  tbe  treaty  of  Guadalupe 
Hidalgo;  tbat  tbe  claim  of  plaintiff  is  based  on  a  rigbt  and  title 
wbicb  originated  under  Spain,  wbile  California  was  a  province  of 
Spain,  and,  also,  upon  an  expediente  made  by  tbe  autborities  of 
Mexico,  wbile  California  was  a  part  of  tbe  domain  of  tbe  Republic 
of  Mexico;  tbat  tbe  grant  was  presented  by  Bernardo  Yorba  to  tbe 
tribunals  of  tbe  United  States  for  confirmation,  under  tbe  act  of 
1851 ;  tbat  tbe  claim  was,  subsequently,  confirmed,  and  a  patent  issued 
upon  tbe  confirmation,  December  21,  1883;  tbat  tbe  patent  includes 
all  tbe  land  in  controversy;  tbat  tbe  complainants  nave  acquired, 
and  tbey  now  bold,  all  tbe  title  to  tbe  land  in  controversy,  wbicb 
passed  by  said  Spanisb  and  Mexican  titles,  and  said  patent;  and  tbat 
tbey  now  claim  tbe  same  under  said  title,  and  under  no  otber  title;  tbat 
tbe  defendants  are  owners  in  fee  of  tbe  lands  in  controversy;  tbat 
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their  rights  arise  under  a  title  granted  by  Spain,  and  a  farther  grant 
by  Mexico,  while  California  was  still  a  part  of  the  domain  of  those 
countries,  respectively;  that  the  title  is  other  and  different  from  that 
held  by  complainants;  that  the  title  was  held  in  1852  by  Bamon 
Yorba,  et  al. ;  that,  in  that  year,  it  was  presented  to  the  Board  of 
Land  Commissioners  for  confirmation,  and  was  afterward,  finally 
confirmed;  that  patents  thereto  were  issued,  as  follows:  for  one  un- 
divided half  to  Bamon  Yorba,  et  al.,  on  June  9,  1874,  and  the  other 
half  to  Justo  Murillo,  et  al.,  August  27,  1877;  that  defendants  hold 
all  the  title  passing  by  both  these  last-named  patents,  and  they  hold 
no  other  title;  and  that  the  matter  in  dispute  depends  upon,  and 
will  be  determined  by,  the  weight  and  force  in  law  of  the  respective 
patents,  and  titles  therefrom  derived,  held,  as  aforesaid,  by  com- 
plainants and  defendants. 

The  case  as  stated  in  the  petition  for  removal,  in  my  judgment, 
does  not  appear  to  present  any  disputed  question  of  law  arising  under 
the  constitution,  or  laws  of  the  United  States.  So  far  as  appears, 
neither  party  questions  the  right  of  the  Spanish  and  Mexican  gov- 
ernments to  make  either  grant — either  the  grant  under  which  the 
complainants  claim,  or  that  under  which  me  defendants  claim. 
Neither  party  appears  to  question  the  right  of  the  ^an tees  of  either 
grant  to  the  protection  accorded  by  the  treaty.  Both  parties  rely 
upon  the  binding  and  obligatory  force,  and  effect,  of  the  treaty. 
Neither  party  denies  the  validity  of  the  act  of  March  8,  1851. 
Neither  party  denies  to  the  other  any  ri^ht  claimed  under  that  act. 
Neither  party  gives  a  different  construction  to  the  act,  or  any  of  its 
provisions,  from  that  claimed  by  the  other.  Neither  party  denies 
the  validity  of  the  proceedings  of  the  other  for  a  confirmation  of 
the  title  under  which  they  claim.  Nor  the  correctness  of  the  sur- 
vey.    Nor  of  the  patent. 

In  respect  to  the  above  matters,  there  does  not  appear  to  be  any 
contested  question  of  law  arising  under  the  constitution,  or  laws  of 
the  United  States  in  the  case.  The  only  question  in  the  case  seems 
to  be  this:  Conceding  that  both  parties  had  grants  of  tracts  of  land; 
that  each  grant  was  confirmed ;  tnat  a  patent  issued  for  each  rancho 
as  confirmed;  and  that  the  tract  in  controversy  in  this  case  is  cov- 
ered by  grants  and  patents — which  party  acquired  the  title  to  the  tract 
in  controversy  ?  And  that  depends  upon  which,  in  fact,  acquired  the 
oldest  effective  grant  ?  That  question  is  to  be  determined  by  an 
examination  of  the  proceedings  of  the  Spanish  and  Mexican  govern- 
ments in  making  the  inchoate  grants  to  the  respective  parties, 
and  upon  the  subsequent  acts  of  the  parties,  and  Mexican  govern- 
ment under  the  grants,  and  before  the  cession  of  California  to  the 
United  Stat-es;  or  upon  the  facts  and  laws  of  Mexico,  in  force  in  Cal- 
ifornia before  its  acquisition  by  the  United  States.  It  should  af- 
firmatively appear,  that  there  will  arise  some  contested  point  of 
law  depending  upon  the^constitution,  or  laws  of  the  United  States, 
and  what  the  question  is.  Nothing  of  the  kind  affirmatively  appears 
in  the  petition  or  records.     It  appears  to  me  that  this  case  falls 
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within  the  rale  adopted  in  Traf ton  v.  Noagues,  4  Haw. ,  178,  snb- 
stantially  affirmed  by  the  United  States  snpreme  oonrt  in  Gold 
Washing  Co.  v.  Keyes,  96  U.  S.,  199,  and  within  the  case  of 
Bomie  v.  Casanova,  91  U.  S. ,  379,  also  MoStay  v.  Friedman,  92 
U.  8.,  723-4. 

The  cases  cited  by  defendants  do  not  appear  to  me,  to  conflict 
with  the  doctrine  of  those  cases.  In  Hills  v.  Houston,  4  Saw., 
198,  the  whole  case  tnrned  upon  a  disputed  construction  of  the  two 
patents.  There  was,  clearly,  a  contested  question  of  law,  arising 
nnder  the  constitution,  and  laws  of  the  United  States.  The  other 
cases  do  not  appear  to  determine,  or  discuss,  any  question  arising  in 
this  case.  It  is  not  enough  that  a  question  may,  possibly,  arise 
tinder  the  constitution,  and  laws  of  the  United  States.  It  should  be 
made  to  appear  from  the  facts  stated,  that  such  a  question  will  arise, 
and,  what  the  question  is,  and  how  it  will  arise.  Should  ono  arise 
in  the  course  of  the  trial  in  the  state  court,  the  ruling  of  tbe  state 
court  may  still  be  reviewed  by  the  United  States  supreme  court, 
on  writ  of  error  in  favor  of  the  party  against  whom  the  ruling  is 
made. 

Upon  the  views  expressed,  the  case  must  be  remanded  to  the 
state  court,  and  it  is  so  ordered. 


CIRCUIT  COURT,  DISTRICT  OF  COLORADO. 
0*BoBEE  t;.  Union  Pacipio  Railway  Company. 

Octobers,  1884, 

NsaLioisNCB— WoBK  Dakgerous  in  Itself— Master  and  Sebvant.— A  railroad  com- 
pany whenever  it  calls  upon  an  employee  to  perform  work  under  dangerous  conditions,  is 
Doond  to  provide  him  with  the  ordinary  means  of  protection,  and  its  failure  so  to  do  is  neg- 
ligence, unless  the  right  to  have  such  means  of  protection  furnished  has  been  waived  by  the 
employee. 

The  Saxb— AiMaifPTTON  or  Risk  bt  Rkplotse.— Where  an  employee  has  been  accus- 
tomed to  do  such  work,  day  after  day,  for  several  months,  knowing  the  same  to  be  danger- 
ous, but  without  making  complaint  or  demanding  the  ordinary  means  of  protection,  it  must 
be  presumed  that  he  assumed  the  risks  of  his  employment,  and  if  he  is  injured  therein,  the 
ecxmpany  is  not  liable. 

MonoN  for  a  new  trial.    The  opinion  states  the  facts. 

Markham,  Patterson  dt  Thomas,  for  the  plaintiff. 
Teller  dk  Orohood,  for  the  defendant. 

Bbeweb,  Circuit  Juikjb.  In  No.  1,176,  Michael  O'Rorke  v.  The 
Union  Pacific  Railway  Company,  a  motion  was  made  for  a  new  trial. 
It  was  an  action  for  personal  damages,  and  a  verdict  was  fonnd  for 
the  plaintiff.  The  substantial  facts  are  these :  This  plaintiff  was  a 
oar  repairer,  engaged  in  repairing  cars  along  the  line  of  the  defend- 
ant's road.  On  the  day  of  the  accident,  he  went  to  the  station  at 
Malta,  I  believe,  and  fonnd  there  three  cars  standing  on  a  side  track 
with  a  freight  train  on  the  main  line.     The  conductor  of  the  freight 
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train  told  him  that  the  rear  car  of  the  three  side-tracked  cars  needed 
repairing,  and  that  he  should  wait  there  about  twenty  minutes, 
which  would  be  time  enough  to  do  the  work.  He  went  under  the 
oar  to  repair  it,  and  while  there  parties  in  charge  of  the  freight 
train  switched  a  car  on  to  the  side  track,  which  started  the  other 
cars  on  the  track,  and  they  pushed  the  car  under  which  he  was  at 
work,  moving  it  some  few  feet,  and  injuring  him.  He  had  no  red 
flag  out  with  which  to  signal  to  the  engineer,  and  no  assistant  to 
notify  parties  moving  the  train  that  he  was  at  work  under  the  car, 
and  the  engineer,  moving  the  train,  did  not  know  there  was  anyone 
under  the  car.  He  had  no  reason  to  suppose  that  anyone  was  under 
it,  and  switohed  ojBf  his  freight  car  on  to  the  side  track  without 
any  knowledge,  or  reason  to  believe  there  was  any  danger  in  so 
doiug. 

Indeed,  so  far  as  the  action  of  the  engineer  is  concerned,  no  neg* 
ligence  can  be  affirmed  in  his  conduct;  the  complaint  is  that  the 
raihoad  company  was  negligent  in  not  furnishing  to  one  engaged  in 
that  business,  and  necessarily  compelled  to  go  under  cars,  and  lia- 
ble to  be  there  injured,  a  red  flag,  which  he  might  station  out  as  a 
signal,  or  furnish  him  with  an  assistant,  to  give  notice  of  his  posi- 
tion, and  that  the  railroad  company  was  negligent  in  not  so  doing. 
I  have  no  question,  whenever  they  call  upon  an 'employee  to  go  into 
such  a  position  as  that,  I  think  it  is  their  duty  to  provide  him  with 
the  ordinary  means  of  protection,  which,  we  are  informed  by  the 
testimony,  is  a  red  flag.  It  cannot  be  expected  that  an  engineer,  in 
switehing  cars,  can  send  a  man  forward  to  see  whether  or  not  some 
one  is  under  any  car,  and  the  red  flag,  being  the  ordinary  signal  of 
danger,  should  have  been  furnished  to  this  man. 

But  the  troublesome  question  lies  back  of  that.  This  plaintiff 
was  an  old  railroad  man,  fully  aware  of  the  dangers  of  such  work  as 
he  was  then  engaged  upon;  he  had  been  employed  on  this  road,  in 
such  work,  for  seven  or  eight  months,  and  was  in  the  habit  of  going 
under  cars  under  iust  such  circumstances.  He  had  no  flag,  and  he 
asked  for  none.  I^ow,  the  railroad  company  insists  that  he  waives 
his  right  to  recover  for  any  injury  received  in  consequence  of  that 
fact.  This  doctrine  of  waiver,  upon  which  the  company  relies,  is  a 
doctrine  which  has  been  developed  within  the  last  few  years.  It  has 
been  carried  by  some  courts  to  a  dangerous  extent,  one  whioh,  I 
think,  cannot  be  finally  sustained. 

It  has  been  said,  and  I  think  there  is  force  in  it,  that  there  is 
really  no  such  thing  as  a  separate  and  distinct  defense  of  waiver^ 
and  that  what  is  called  waiver  is  simply  one  form  of  '^  contributory 
negligence;"  that  the  difference  bel^een  waiver  and  contributoiy 
negligence,  is  the  difference  between  passive  and  active  negligence, 
and  that  what  is  meant  by  waiver  is  passive  negligence,  m  omitting 
to  do  a  thing  which  the  employee  ought  to  have  done;  and,  in  this 
case,  it  would  be  said  that  the  plaintiff  omitted  to  call  for  a  flag, — 
omitted  to  take  precautions  which  he  ought  to  have  taken, — and  that 
is  nothing  more  or  less  than  passive  negligence. 
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As  I  said,  this  doctrine  of  waiver  has  been  carried  bv  some  courts 
to  a  great  extent.  They  have  affirmed  that  an  employee,  whenever 
he  finds  suitable  precautions  have  not  been  taken  for  his  safety, 
oueht  to  stop  at  once,  and  if  he  continues  on,  he  assumes  all  the 
risKS.     I  don't  think  that  can  be  held  to  be  law. 

A  case  was  presented  to  me  in  Des  Moines,  last  spring,  where 
that  claim  was  very  urgently  pressed  by  the  railroad  company.  In 
that  case,  a  common  laborer,  who  had  been  employed  for  some  time 
as  a  section  hand,  was,  on  this  particular  day,  employed  to  load 
railroad  iron.  It  ap{)eared  that  the  railroad  company  had  substi- 
tuted steel  rails  for  iron  rails,  and  simply  thrown  the  iron  rails  to 
one  side,  and  then  sent  a  train  along  to  pick  them  up.  The  train 
was  constantly  in  motion,  at  first,  at  a  low  rate  of  speed;  as  two 
rival  gangs,  one  on  each  side  of  the  train,  worked  together,  and  be- 
came more  interested  in  their  work,  and  worked  more  quickly  the 
train  moved  more  rapidly;  finally,  a  flat  car,  having  been  loaded  too 
high,  and  the  sides  having  been  insufficiently  protected,  a  rail  which 
was  thrown  on  fell  off,  and  this  laborer  was  caught  and  hurt,  and  the 
company  tried  to  insist  upon  the  doctrine  of  waiver.  That  this  man 
had  Deen  working  all  the  day,  the  accident  happening  about  two  or 
three  o'clbck  in  the  afternoon;  that  he  was  willing  to  do  the  work, 
and  that  he  waived  his  right  to  compensation  in  view  of  that  fact; 
he  saw  the  danger  he  was  in,  and,  seeing  it,  continued  to  work. 

I  held  that  the  company  was  liable.  I  don't  think  that  the  ur- 
gency can  be  forced  upon  an  employee  so  quickly  as  that  for  decid- 
ing that  he  cannot  be  called  upon  at  the  instant  to  stop  work  if  he 
sees  there  is  danger.  Suppose  an  engineer,  running  a  train  between 
the  point  of  departure  and  the  point  of  terminus,  finds  that  his  en- 
gine is  out  of  order,  can  he  stop  right  here'  and  say  he  will  stop  un- 
til the  injury  is  mended  ? 

It  would  not  be  safe  to  do  this;  he  must  carry  the  defective  engine 
to  its  point  of  destination.  No  other  rule  would  be  safe.  And  so, 
^nerally,  a  man  cannot  be  called  upon,  at  the  moment  to  say,  there 
IS  a  defect,  or  there  is  danger,  and  I  will  stop;  he  has  a  right  to 
wait  a  reasonable  time;  to  consider  the  circumstances  of  the  case, 
and  to  give  notice  to  his  employers  that  he  is  in  danger;  time  enough 
to  see  whether  the  employer  means  to  have  the  defect  remedied; 
time  enough  to  see  the  general  way  in  which  he  conducts  his  busi- 
ness; and  if  he  finds  that  his  emplojer  intends  to  use  machinery 
with  defects,  or  to  conduct  his  work  m  a  dangerous  manner;  finds 
that  is  to  be  his  habit,  finds  that,  after  he  has  been  notified,  he  still 
intends  to  conduct  his  business  in  that  way,  and  then  goes  on  and 
continues  in  the  work,  it  is  fair  to  assume  that  he  takes  the  risks; 
of  course,  there  can  be  no  qnestion,  where  it  is  expressly  agreed 
upon. 

Suppose,  for  instance,  that  I  own  a  mill;  suppose  the  machinery 
in  it  18  dearly  defective,  and  I  say  to  an  employee,  ^'  I  am  running 
a  mill,  in  which  there  is  defective  machinery,'*  and  I  point  out  to 
him  the  defect,  ''  are  you  willing  to  work  here  and  take  the  risks  ?" 
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If  he  says  he  is,  he  cannot  afterward  recover,  if  he  is  injnred;  and 
so,  in  order  that  there  should  be  an  implied  agreement,  the  facts 
should  exist  for  so  long  a  time  that  the  employee  has  opportunity  to 
see  that  his  employer  means  to.  let  the  machinery  remain  in  that 
condition,  and  carry  on  his  businiess  in  that  way,  as  a  general  rule; 
and  if  he  then  continues  at  work,  he  may  be  presumed  to  consider 
the  compensation  sufficient  to  justify  him  in  taking  the  risk. 

In  this  respect,  it  appears  that  this  plaintiff  had  been  for  seven  or 
eight  months  in  the  employ  of  the  company,  along  this  line  of  road; 
that  he  had  done  this  work  day  after  day  without  a  flag,  knowing  its 
necessity,  making  no  complaint,  asking  for  no  change,  and  it  seems 
to  me  that  aft^r  we  consiaer  this,  and  all  the  circumstances  of  the 
case,  it  must  be  said  that  negligent  although  the  company  was,  the 
man  assumed  the  risks  of  the  danger,  knowing  what  it  was^  and  can- 
not now  hold  the  company  responsible. 

I  think  the  motion  for  a  new  trial  must  be  sustained. 


Gillette  et  al  v.  City  op  Denvee. 

October  16, 1884, 

Taxation- AssEssMjENT  for  Skwkb— Notice  of  Apportionment— Dub  Process  of  Law.— 
The  legislature,  under  the  constitution  of  Colorado,  has  power  to  provide  for  an  assessment 
of  a  tax  for  a  sewer  upon  the  property  within  a  given  district  acocording  to  the  area,  and  not 
according  to  the  value  of  the  property.  In  such  case  the  apportionment  of  the  tax  is  a  meie 
mathematical  circulation,  and  a  failure  to  give  the  taxpayer  notice  thereof,  when  an  oppor- 
tunity to  be  heard  concerning  all  other  steps  in  the  tax  proceeding  is  given,  is  not  a  deniu  of  • 
due  process  of  law. 

Enforcement  of  Tax  when  Enjoined— Irregularities  in  Tax.— Equity  will  not  enjoin 
the  enforcement  of  a  tax,  for  mere  irregularities  in  the  exercise  of  a  constitutional  taxing 
power,  or  for  excess  in  the  amount  of  the  tax,  unless  it  be  alleged  and  shown  that  all  the 
taxes  conceded  to  be  due,  or  which  the  oourt^can  see  ought  to  be  paid^  or  which  can  be  shown 
to  be  due  by  affidavits,  have  been  paid  or  tendered,  without  demandmg  a  receipt  in  full. 

Demubbeb  to  a  bill  for  an  injunction.  The  opinion  states  the 
facts. 

(7.  0.  Charlea  and  J,  W.  Webster,  for  the  complainants, 
i.  M.  Cuthbert^  for  the  defendant. 

Brsweb,  Cibouit  Judge.  In  the  case  number  1,217,  Gillette 
against  The  City,  a  bill  has  been  filed  to  enjoin  the  collection  of 
certain  sidewalk  and  sewerage  taxes.  So  far  as  the  sidewalk  taxes 
are  concernedi  the  question  *  as  to  them  has  been  settled  by  the 
supreme  court  of  the  state,  and  is  now  pressed  for  consideration. 

The  speciid  demurrer  runs  only  to  the  sewerage  tax.  It  is 
claimed  by  the  complainants  that  this  tax  is  void,  because  the  act 
of  the  legislature  under  which  the  proceedings  are  had  is  unconsti- 
tutional in  two  respects.  First,  it  provides  for  an  assessment  of  the 
tax  upon  the  property  within  the  district  according  to  the  area,  and 
not  according  to  the  value  of  the  property,  ignoring  all  improve- 
ments placed  upon  it;  and  the  question  involved  is  whether  it  is 
within  the  power  of  the  legislature  under  your  constitution  to  assess 
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these  special  taxes  apon  property  according  to  the  area.  In  the  case 
which  went  to  the  supreme  court  of  your  state,  involving  the  side- 
walk tax,  where  the  act  provides  for  collecting  the  tax,  according 
to  the  frontage,  the  act  was  sustained.  I  am  unable  to  see  any  dis- 
tinction in  principle  between  the  two,  if  you  can  collect  a  sidewalk 
tax  by  a  levy  upon  the  adjacent  lots  according  to  their  frontage, 
which  of  course  ignores  all  question  of  value  or  improvements,  I  can 
see  no  reason  why  you  could  not  collect  a  sewerage  tax  upon  prop- 
erty according  to  the  area.  In  both  cases  all  matter  of  improve- 
ments, all  question  of  value,  is  ignored,  and  so,  without  discussing 
the  question,  it  seems  to  me  under  the  decision  of  your  supreme 
court  that  that  objection  must  be  overruled. 

The  second  objection  is,  that  under  the  act  there  is  no  such  notice 
provided  for  as  will  create  due  process  of  law;  and  in  reference  to 
the  sidewalk  ordinance  and  the  proceedings  thereunder,  the  supreme 
court  have  held  that  there  was  not  due  process  of  law,  and  have  set 
aside  those  taxes.  A  distinction  is  sought  to  be  made  between  side- 
walk proceedings  and  those  in  reference  to  the  sewerage.  What  is 
due  process  of  law  is  one  of  those  questions  which  it  is  more  easy 
to  ask  than  it  is  to  answer.  The  supreme  court  of  the  United  States 
have  very  carefully  said  that  there  is  as  yet  no  full  and  definite  an- 
swer to  the  Question.  In  the  case  of  Davidson  v.  New  Orleans,  96 
U.  S.,  97,  the  court,  by  Mr.  Justice  Miller,  uses  this  language: 
''  But  apart  from  the  imminent  risk  of  a  failure  to  give  any  defini- 
tion  which  would  be  at  onoe  perspicaons,  oomprehensiye  and  satis, 
factory,  there  is  wisdom,  we  think,  in  the  ascertaining  of  the  intent 
and  application  of  such  an  important  phrase  in  the  federal  constitu- 
tion by  the  gradual  process  of  judicial  inclusion  and  exclusion,  as 
the  cases  presented  for  decision  shall  require,  with  the  reasoning  on 
which  such  decisions  may  be  founded.    *    *    * 

*'Ab  contributing,  to  some  extent,  to  this  mode  of  determining  what 
alsLsa  of  cases  do  not  fall  within  its  provision,  we  lay  down  the  fol- 
lowing proposition  as  applicable  to  the  case  before  us : 

''That  whenever,  by  the  laws  of  a  state,  or  by  state  authority,  a 
tax,  assessment,  servitude,  or  other  burden,  is  imposed  upon  prop- 
erty for  the  public  use,  whether  it  be  for  the  whole  state  or  of  some 
more  limited  portion  of  the  community,  and  those  laws  provide  for 
a  mode  of  confirming  or  contesting  the  charge  thus  imposed  in  the 
ordinarv  courts  of  justice,  with  such  notice  to  the  person,  or  such 
proceeding  in  regard  to  the  property  as  is  appropriate  to  the  nature 
of  the  case,  the  judgment  in  such  proceedings  cannot  be  said  to 
deprive  the  owner  of  his  property  without  due  process  of  law." 

And  in  a  subsequent  case,  Hagar  v.  Bedamation  District,  111  TJ. 
S.,  708,  the  court,  by  Mr.  Justice  Field,  uses  this  language,  after 
discussing  more  generally  what  due  process  of  law  may  be,  "  but 
where  the  taking  of  property  is  in  the  enforcement  of  a  tax,  the 
proceeding  is  necessarily  less  formal,  and  whether  notice  to  him  is 
at  all  necessary  may  depend  upon  the  character  of  the  tax,  and  the 
manner  in  which  its  amount  is  determinable.    The  necessity  of  rev- 
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enue  for  the  support  of  the  government  does  not  admit  of  the  delay 
attendant  upon  proceedings  in  a  court  of  justice,  and  thej  are  not 
required  for  the  enforcement  of  taxes  or  assessments.  As  stated  by 
Mr.  Justice  Bradley  in  his  concurring  opinion  in  Davidson  v.  New 
Orleans:  *'  In  judging  what  is  *  due  process  of  law,'  respect  must  be 
had  to  the  cause  and  object  of  the  taking,  whether  under  the  taxing 
power,  the  power  of  eminent  domain  or  the  power  of  assessment  for 
local  improvements,  or  some  of  these;  and  if  found  to  be  suitable 
or  admissible  in  the  special  case,  it  will  be  adjudged  to  be  '  due  pro- 
cess of  law;'  but  if  found  to  be  arbitrary,  oppressive  and  unjust,  it 
may  be  declared  to  be  not  *  due  process  of  law.' " 

And  again:  ''Of  the  different  Kinds  of  taxes  which  the  state  may 
impose,  there  is  a  vast  number  of  which,  from  their  nature,  no  no- 
tice can  be  given  to  the  taxpayer,  nor  would  notice  be  of  any  possi- 
ble advantage  to  him,  such  as  poll  taxes,  license  taxes  (not  depend- 
ent upon  the  extent  of  his  business),  and,  generally,  specific  taxes 
on  things,  or  persons,  or  occupations.  In  such  cases,  the  legisla- 
ture, in  authorizing  the  tax,  fixes  its  amount,  and  that  is  the  end  of 
the  matter."  And  then  goes  on  to  speak  of  where  a  tax  is  levied  on 
property  not  specifically,  but  according  to  its  value  to  be  ascertained 
Dy  assessors  appointed  for  that  purpose,  upon  such  evidence  as  they 
may  obtain,  and  holds  that  a  different  principle  comes  in. 

^ow,  in  this  case,  the  tax  is  levied  by  the  area,  no  question  of 
value,  no  matter  of  judgment,  a  mere  mathematical  calculation;  and 
of  what  earthly  profit  could  it  be  to  a  taxpayer  to  have  notice  of 
that  calculation? — ^he  can  make  it  himself.  He  cannot  correct  by 
testimony  the  judgment  of  anybody;  it  is  as  exact  and  settled  as 
anything  can  be. 

In  the  proceedings  to  assess  this  tax  and  to  do  the  work,  there  are 
three  steps:  first,  there  is  the  making  of  the  contract  for  the  build- 
ing of  the  sewer;  second,  there  is  the  building  of  the  sewer,  the 
performing  of  the  work;  and,  third,  the  mere  mathematical  calcula- 
tion, the  apportionment  of  the  cost. '  As  to  the  latter,  no  notice  can 
be  required,  because  notice  would  be  of  no  avail;  as  to  the  first,  the 
statute  provides  that  the  city  council  may  not  act  except  upon  the 
petition  of  a  majority  of  the  property  holders,  or  a  recommendation 
of  the  board  of  trade;  it  acts  only  by  ordinance;  the  contract  can 
be  let  only  on  advertisement.  Every  citizen  is  bound  to  take  notice 
of  the  ordinances  of  the  city,  so  that,  anterior  to  the  making  of  the 
contract,  he  has  all  the  notice  which  can  be  required;  and  the  statute 
also  provides,  in  reference  to  the  doing  of  the  work,  that  while  the 
work  is  proceeding,  on  the  complaint  of  any  citizen  or  taxpayer  that 
any  public  work  is  being  done  contrary  to  contract,  or  the  work  or 
matericd  used  is  imperfect  or  different  from  what  was  stipulated  to 
be  furnished  or  done,  the  council  shall  examine  into  the  complaint, 
may  appoint  three  commissioners,  etc.,  so  that,  in  reference  to  the 
making  of  the  contract,  the  performing  of  the  contract,  there 
is  provision  for  notice,  and  as  to  the  mere  apportionment  of  the  tax, 
it  IS  one  of  those  matters  as  to  which,  in  the  nature  of  things,  no 
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notice  can  be  required,  because  no  notice  would  be  of  value.  So 
that  within  the  definitions  laid  down  in  these  cases,  in  the  supreme 
court  of  the  United  States,  it  seems  to  me  that  it  must  be  held  that 
there  was  no  violation  in  that  statute  of  that  provision  of  the  federal 
constitution  forbidding  the  taking  of  property  without  due  process 
of  law. 

But  that  only  advances  us  one  step.  It  is  charged  in  the  bill,  and  on 
demurrer,  it  must  be  taken  to  be  true,  that  there  were  irregularities  in 
the  exercise  of  this  power,  that  tax  warrants  have  been  issued  for  a 
sum  largely  in  excess  of  the  cost  of  the  sewer;  and  this  statute  provides 
that  the  cost  of  the  sewer  shall  be  charged  upon  the  lots  in  dispute; 
and  the  question  now  arises :  what  is  the  duty  of  the  court  in  this 
equitable  case,  where  work  is  irregularly  done,  defects  appear  in  the 
proceedings  of  the  council,  and  an  excess  in  the  amount  of  the  war- 
rants? In  reference  to  that,  this  is  the  rule  laid  down,  in  a  very 
carefully  considered  case  by  the  supreme  court  on  these  general  ques- 
tions, in  the  State  Railroad  Tax  cases,  92  U.  S,,  575.  (This,  it  must 
be  borne  in  mind,  is  an  equitable  action  to  restrain  the  collection 
of  the  entire  tax  levied  upon  these  lots).  In  the  syllabus  it  is  stated : 
'  *  While  this  court  does  not  lay  down  any  absolute  rule  limiting  the 
course  of  a  court  of  equity  in  restraining  the  collection  of  taxes,  it 
declares  that  it  is  essential  that  every  case  be  brought  within  some 
of  the  recognized  rules  of  equity  jurisdiction,  and  that  neither  il- 
legality or  irregularity  in  the  proceedings,  nor  error  or  excess  in  the 
valuation,  nor  the  hardship  or  injustice  of  the  law,  provided  it  be 
constitutional,  nor  any  grievance  which  can  be  remedied  by  a  suit 
at  law,  either  before  or  after  the  payment  of  the  tax,  will  authorize 
an  injunction  against  its  collection. ' 

And  in  the  fourth  proposition,  "no  injunction,  preliminary  or  final, 
can  he  granted  to  stay  collection  of  taxes  until  it  is  shown  that  all 
the  taxes  conceded  to  be  due,  or  which  the  court  can  see  ought  to 
be  paid,  or  which  can  be  shown  to  be  due  by  affidavits,  have  been 
paid  or  tendered  without  demanding  a  receipt  in  full. 

And  in  order  that  it  may  be  seen  that  that  is  not  the  language  of 
the  reporter  and  an  improper  deduction  from  the  opinion,  I  turn 
to  the  language  of  the  opinion  itself,  where,  on  page  613,  Judge 
Miller  says:  ''It  has  been  repeatedly  decided  that  neither  the  mere 
ili^ality  of  the  tax  complained  of  nor  its  injustice  nor  irregularity, 
of  themselves,  give  the  right  to  an  injunction  in  a  court  of  equity/* 
quoting  half  a  dozen  cases;  and  then  further:  '*  But  there  is  another 
principle  of  equitable  jurisprudence  which  forbids  in  these  cases 
the  interference  of  a  court  of  chancery  in  favor  of  complainants. 
It  is  that  universal  rule  which  requires  that  he  who  seeks  equity  at 
the  hands  of  the  court  must  first  do  equity." 

''  It  is  a  profitable  thing  for  corporations  or  individuals  whose 
taxes  are  very  large  to  obtain  a  preliminary  injunction  as  to  all  their 
taxes,  contest  the  case  through  several  years  of  litigation,  and  when 
in  the  end  it  is  found  that  but  a  small  part  of  the  tax  should  be 
permanently  enjoined,  submit  to  pay  the  balance.  This  is  not  equity. 

No.  44.    3. 
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It  is  in  direct  violation  of  the  first  principles  of  equity  jurisdiction. 
It  is  not  sufficient  to  say  in  the  bill  that  they  are  ready  and  willing 
to  pay  whatever  may  be  found  due.  They  must  first  pay  what  is 
conceded  to  be  due,  or  what  can  be  seen  to  be  due  on  the  face  of 
the  bill,  or  be  shown  by  affidavits,  whether  conceded  or  not,  before 
the  preliminary  injunction  should  be  granted.  The  state  is  not  to 
be  thus  tied  up  as  to  that  of  which  there  is  no  contest,  by  lumping 
it  with  that  which  is  really  contested.  If  the  proper  officer  refuses 
to  receive  a  part  of  the  tax,  it  must  be  tendered,  and  tendered  with- 
out the  condition  annexed  of  a  receipt  in  full  for  all  the  taxes  as- 
sessed. " 

'•  We  are  satisfied  that  an  observance  of  this  principle  would  pre- 
vent the  larger  part  of  suits  for  restraining  collection  of  taxes  which 
now  come  into  the  courts.  We  lay  it  down  with  unanimity,  as  a 
rule  to  govern  the  courts  of  the  United  States  in  their  action  in 
such  cases." 

Applying  that  rule  here,  it  is  alleged  in  the  bill  that  these  sewers 
had  been  constructed,  that  their  cost  was  a  certain  sum,  that  the 
area  within  the  district  is  also  of  a  certain  extent.  Now,  conced- 
ing, and  it  must  be  under  the  allegations  of  the  bill,  that  there 
were  irregularities  in  the  proceedings  sufficient  in  an  action  at  law 
to  defeat  the  title  transferred  by  a  conveyance,  yet  the  complainants 
stand  in  the  attitude  of  saying  to  this  city,  ''  xou  shall  not  collect 
a  dollar  of  the  cost  of  this  sewer  because  vou  have  tried  to  collect 
more  than  you  were  entitled  to,  because  of  some  irregularity  in  the 
proceedings  to  collect  that  tax;  while  we  admit  that  the  sewer  has 
Deen  built,  that  it  reallv  cost  so  much,  and  that  as  must  be  conceded 
under  the  provisions  of  the  statute  and  the  ordinance,  our  property 
has  been  benefited  to  that  extent."  It  seems  to  me  that  equity  will 
not  interfere  in  such  a  case.  There  is  no  allegation  in  the  bill  of 
payment  and  tender.  I  think  the  bill  in  respect  to  that  matter  is 
therefore  defective,  and  the  demurrer  to  that  portion  of  the  bill 
which  seeks  to  sustain  the  collection  of  the  sewerage  taxes  will  be 
sustained. 


Brown  v.  City  of  Denver. 

October  16,  I884, 
Dbmubbeb  Sustain  ED  on  authority  of  Gillette  v.  lOity  of  Denver,  anU. 

Demurrer  to  a  bill  for  an  injunction. 

J.  H.  Brown^  for  the  complainant. 
L.  M.  CiUhbert,  for  the  defendant. 

Brewer,  Oiroutt  Judge.  In  the  case  of  Brown  v.  the  City,  which 
presents  the  same  questions  substantially,  there  is  this  additional 
fact:  The  plaintiff  is  a  citizen  of  Colorado,  and  comes  into  this  court 
invoking  tne  jurisdiction  of  the  federal  courts,  on  the  ground  that 


Sup.  Ot.  OoL]  Smith  v.  Fajbcbju).  211 

his  property  is  being  taken  without  due  process  of  law,  in  violation 
of  the  provision  of  the  foarteenth  amendment.  I  do  not  think  it  is 
necessary  to  say  any  more  than  I  have  said.  It  does  not  seem  to  me 
that  under  the  allegations  of  the  bill,  it  can  be  held  that  there  was 
a  lack  of  due  process  of  law,  and  I  do  not  think  that  a  citizen  of  the 
state  can  come  into  the  federal  courts,  and  litigate  with  a  citizen  of 
the  state  any  other  than  a  federal  question.  So  I  have  not  con- 
sidered several  questions  made  by  counsel  as  to  supposed  infrac- 
tions of  other  portions  of  the  constitution. 
The  special  plea  to  the  jurisdiction  will  be  sustained. 


SUPREME  COURT  OF  COLORADO. 
Smith  v.  Faibchild  et  al. 

Filed  October  1,  1884. 

Sale  of  Real  Estate  bt  Broker— CoMmBSiONs  for  Sale.— A  broker,  employed  by  the 
owner  of  certain  real  estate  to  sell  the  same  at  a  stated  price,  if  the  sale  be  inwle  within  *'  a 
short  time,"  is  entitled  to  his  commissions  upon  finding  a  purchaser  within  two  weeks  after 
the  date  of  his  employment,  and  before  the  property  is  withdrawn  from  the  market. 

Appeal  from  the  county  court  of  Arapahoe  county.  The  opinion 
states  the  faqts. 

Harmo7i,  dt  Ellis,  for  the  appellants. 
Benedict  dc  Phelps,  for  the  appellee. 

Stone,  J.  No  legal  question  appears  to  be  involved  in  this  case; 
the  judgment  seems  to  be  founded  on  matters  of  f ftct,  and  the  assign- 
ments of  error  raise  simply  a  question  of  the  sufficiency  of  the  evi- 
dence to  support  the  judgment. 

The  appellees  were  ordinair  real  estate  brokers,  and  as  such  were 
authorized  by  appellant  to  sell  a  certain  number  of  town  lota  at  a 
stipulated  price,  upon  which  a  commission  was  to  be  paid  by  appel- 
lant. 

Appellees  found  a  purchaser  who  agreed  to  take  the  lots  at  the 
price  fixed  by  appellant  and  a  small  sum  was  paid  down  to  appellees 
to  bind  the  bargain.  Upon  applying  to  appellant  for  a  deed  to  the 
lots,  he  refused  to  convey  saying  mat  the  lots  had  increased  in 
value  and  he  had  withdrawn  them  from  market.  Suit  was  brought 
by  the  appellees  for  the  amount  of  their  commission  and  a  finding 
and  iudgment  had  in  their  favor  by  the  court  below,  for  the  sum  of 
one  hundred  dollars,  from  which  judgment  this  appeal  is  taken. 

Appellant  did  not  dispute  the  employment  of  appellees,  or  that 
he  authorized  them  to  make  a  sale  or  find  a  purchaser  at  the  price 
stated,  nor  did  he  dispute  the  amount  or  reasonableness  of  the  com- 
mission in  case  of  sale. 

The  only  ground  upon  which  he  refused  to  carry  out  the  sale  by 
making  a  conveyance,  was  that  the  property  had  increased  in  value. 
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This  was  no  valid  defense,  since  he  had  himself  put  the  price 
upon  the  lots  at  which  he  authorized  them  to  be  sold,  and  had  not 
definitely  limited  the  time  within  which  they  might  be  sold  at  snch 
stipulated  price. 

In  his  own  testimony  appellant  stated  that  he  authorized  them  to 
be  placed  upon  the  market  by  appellees  at  the  price  named  *'  only 
for  a  short  time.*'  Admitting  this  to  be  true,  the  time  was  not 
limited  to  any  definite  period,  and  the  purchaser  in  question  was 
found  within  two  weeks  from  the  time  appellees  where  authorized  to 
sell  the  lots;  which  time  may  be  regarded  as  yery  fairly  coming 
within  the  definition  of  a  ''  short  time." 

No  notice  of  a  change  of  terms,  or  of  a  withdrawal  of  the  prop- 
erty from  sale  was  given  to  appellees  previous  to  their  informing 
appellant  that  they  had  found  a  purchaser  who  had  agreed  to  take 
tne  lots  at  the  given  price  and  requested  a  deed  therefor. 

If  at  that  time  the  offered  price  was  inadequate,  it  was  the  fault 
of  appellant  and  not  of  appellees. 

We  think  the  judgment  is  supported  by  the  facts  in  evidence  as 
disclosed  by  the  record,  and  it  will  be  accordingly  affirmed. 

Judgment  affirmed. 


Irwin  et  al.  v.  Wood  et  al. 

FUed  October  1,  1884, 

Demurrer  to  Complaint— Misjoinder  of  Defendants.— A  demurrer  to  a  complaint  on 
the  ground  of  a  misjoinder  of  parties  defendant  should  be  disregarded  unless  it  specifies  in 
what  the  misjoinder  consists,  and  which  of  the  defendants  are  misjoinded. 

Joinder  of  Defendants  Severally  Ll&blb— Form  of  Judgment.- Undersection  13 of 
the  code  of  civil  procedure  several  promisors  under  a  written  contract,  who  promise  to  do 
certain  acts,  **each  for  himself  and  not  for  the  others,"  may  be  joined  in  an  action  for  a 
breach  of  such  contract.  The  judgment  in  such  action  should  be  entered  against  the  de- 
fendants severally,  in  proportion  to  their  respective  liabilities. 

Appeal  from  a  judgment  of  the  district  court  for  Gunnison  county, 
entered  in  favor  of  the  defendants.     The  opinion  states  the  facts. 

TJiomaa,  McDougal  &  Thomaa^  for  the  appellants. 
Belford  &  Reed,  for  the  appellees. 

Stone,  J.  The  point  relied  upon  by  appellants  for  reversal  of  the 
judgment  is,  that  tne  court  erred  in  sustaining  the  demurrer  to  the 
complaint  on  the  ground  of  misjoinder  of  the  defendants. 

The  suit  was  upon  a  written  contract,  one  clause  of  which  was  as 
follows:  ''That the  said  Burchinell,  Wood  and  Olark,  parties  of  the 
first  part  (each  for  himself  and  not  for  the  others,  and  in  so  far  as 
his  interest  may  appear  in  said  claims,)  agree  to  furnish  provisions 
to  said  Irwin  and  Jerome,  the  parties  of  the  second  part  to  this  con- 
tract," etc. 

The  complaint  was  demurred  to  on  the  ground  (among  others)  of 
a  misjoinder  of  parties  defendant,  and  the  demurrer  was  sustained 
by  the  court  upon  that  ground  expressly.     We  think  this  was  error. 


8np.  Ot.  OoL]  Irwin  v.  Wood.  213 

Section  56  of  the  code  (revision  of  1883)  provides  that  a  demurrer 
may  be  disregarded  which  does  not  distinctly  specify  the  gronnds 
upon  which  any  of  the  objections  to  the  complaint  are  taken. 

I.  In  this  case  the  demurrer  should  have  ^specified  in  what  the 
misjoinder  consisted,  which  of  the  parties  defendant  were  misjoined, 
and  why,  since  if  it  was  on  the  ground  alone  that  a  joint  action  would 
not  lie,  it  must  be  admitted,  nevertheless,  that  under  the  code  prac- 
tice the  action  was  good  against  some  one  of  the  defendants;  at  least, 
if  the  complaint  set  out  a  good  cause  of  action  against  any  one  of 
the  defendants,  a  joint  demurrer  by  all  on  the  ground  of  misjoinder 
was  bad:  Pomerov's  Remedies,  Sees.  289,  290,  291. 

II.  The  ground  in  support  of  the  demurrer,  presented  in  argu- 
ment, and  upon  which  the  court  below  appears  to  have  sustained  it, 
is,  that  the  contract,  which  was  the  foundation  of  the  action,  ex- 
pressed a  several  liability  of  the  defendants,  and  that  therefore  they 
could  not  be  joined  in  the  same  action. 

The  only  authorities  cited  in  support  of  the  ruling  of  the  court 
upon  this  point,  are  those  under  the  practice  at  common  law.  This 
rule  of  practice  has  been  swept  away  by  the  codes  of  civil  procedure 
in  most  of  the  states  where  the  code  practice  prevails.  Section  13 
of  our  own  code  (revision  of  1883)  declares  that  **  persons  jointly 
or  severally  liable  upon  the  same  obligations  or  instrument,  includ- 
ing the  parties  to  bills  of  exchange,  and  promissory  notes,  and  sure- 
ties on  the  same  or  separate  instruments,  may  all  or  any  of  them  be 
included  in  the  same  action  at  the  option  of  the  plaintiif." 

The  case  of  Wilde  &  Co.  v.  Haycraft  et  al.,  2  Duvall  (Ky.)  309, 
where  the  contract  was  a  guaranty,  in  which  the  defendants  each  ex- 

{>ressly  bound  himself  in  a  separate  liability  for  a  specific  amount 
ess  than  the  aggregate  sum  of  the  guaranty,  is  in  point.  The  de- 
fendants were  all  joined  in  one  action  upon  the  contract,  and  the 
petition  was  dismissed  in  the  court  below  upon  a  demurrer  specify- 
ing, among  other  causes,  that  a  joint  suit  could  not  be  maintained. 
The  supreme  court  reversed  the  judgment  and  in  passing  upon 
this  point,  under  a  provision  of  the  civil  code  of  that  state  (Ky.), 
substantially  the  same  as  the  one  quoted  from  our  own,  say:  ''In 
this  case  there  is  but  one  contract  and  it  is  the  same  contract  be- 
tween the  same  parties,  but  several  as  to  its  obligations,  and  neither 
the  language,  nor  the  presumed  object  of  the  quoted  section  of  the 
code  can  be  constructively  restricted  to  a  several  contract  including 
each  separate  obligor  for  the  whole  amount  of  their  aggregate  lia- 
bilities. The  letter  of  the  section  certainly  authorizes  no  such  re- 
striction, and  the  policy  of  avoiding  a  vexatious  multiplicity  of  ac- 
tions for  a  breach  of  the  same  contract  would  apply  equally  to  every 
contract  made  at  one  and  the  same  time  by  the  same  parties  severally 
liable  upon  it.  The  joint  action,  as  chosen  is,  therefore,  in  our 
opinion,  a  proper  legal  remedy." 

That  the  same  construction  is  given  to  similar  provisions  of  the 
codes  of  procedure  of  other  states,  see  the  following  cases :  Decker 
V.  Trilling  et  dis.,  24  Wis.,  610;  The  State  ex  reZ.  etc.  v.  Roberts,  40 
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Ind.,  452;  The  People  v.  Lone  et  cd,,  25  Cal.,  520;  Parker  v.  Jack- 
son/ 16  Barb.,  33;  Pomeroy's  Bemedies,  sec.  292. 

This  constrnction  of  the  provision  in  question  is  undoubtedly  in 
accord  with  the  reform  spirit  and  express  purpose  of  the  code  prac- 
tice in  seeking  to  avoid  the  multiphcity  of  suits  under  the  former 
practice,  wherever  the  respective  rights  and  liabilities  of  parties 
arising  out  of  the  same  contract  might  as  justly,  conveniently  and 
with  less  expense  be  determined  in  one  action  as  in  two  or  more. 

In  the  case  at  bar,  the  liabilities  of  each  and  all  of  the  parties 
joined  as  defendants  arise  out  of  the  same  contract  embodied  in  the 
one  instrument  of  writing  as  averred  by  the  complaint,  and  the  lat- 
ter therefore  was  not  obnoxious  to  the  demurrer  on  the  ground  of 
misjoinder  of  parties. 

III.  As  the  case  will  be  remanded  for  trial  it  is  not  out  of  place 
to  observe  that  if  the  trial  should  eventuate  in  a  judgment  against 
the  defendants,  a  separate  judgment  against  each  found  liable  would 
be  proper,  inasmuch  as  the  liability  of  each  is  expressed  in  the 
contract  to  be  no4i  only  several  but  differing  in  extent,  proportionate 
to  the  respective  and  different  interests  of  each  in  the  property  spec- 
ified: Civil  Code,  sec.  199-200  (Bev.  '83). 

A  several  judgment  is  proper,  it  seems,  and  may,  in  some  cases, 
be  necessary,  whenever  a  several  suit  might  have  been  brought : 
Parker  V.  Jackson,  16  Barb.,  33;  Decker  v.  Trilling,  24  Wis.,  610; 
People  V.  hdwards,  9  Cal.,  286. 

Tne  judgment  is  reversed  and  the  cause  remanded. 


Babth  et  al.  v.  Jones  et  al. 

Filed  October  i,  1884, 

Lessor  and  Lessee — Abandonment  of  Lease— Recovery  of  Amount.— A  lessee,  un- 
der a  contract  of  lease,  by  the  terms  of  which  possession  of  the  premises  is  to  be  given  him 
at  a  future  day,  who  iiays  the  rent  in  advance,  may  recover  back  the  same,  if,  after  demand, 
the  lessor  refuses  to  deliver  the  possession,  and  the  parties  thereupon  abandon  the  lease  by 
mutual  consent. 

When  the  Evidbnoe  is  conflicting  a  Verdict  will  not  be  disturbed. 

Appeal  from  a  judgment  of  the  district  court  for  Arapahoe  coun* 
ty.    The  opinion  states  the  fact. 

Harmon  &  Ellis  for  the  appellants. 
Browne  &  PiUnam  for  the  appellees. 

Beoe,  C.  J.  The  appellants,  Barth  &  Bro.,  on  the  8th  day  of 
October,  1880,  leased  to  the  appellees,  Thomas  and  Bobert  Jones, 
for  the  term  of  three  years,  a  certain  lot  and  premises  in  the  city  of 
Denver,  to  be  used  in  establishing  and  carrying  on  the  grocery 
business.  By  the  terms  of  the  lease,  certain  improvements  were  to 
be  made  by  the  lessors,  and  possession  was  to  be  delivered  to  the 
lessees  on  the  first  day  of  November  following.     Lessees  were  to 


Sap.  Ct.  Col.]  Babth  v.  Johbs.  216 


pay  two  himdred  dollars  per  month  as  rent  for  the  premises,  month- 
ly in  advance,  and  at  the  time  of  making  the  contraot  paid  thereon 
me  sum  of  two  hundred  and  forty  dollars  in  full  for  tne  month  of 
November. 

The  premises  were  not  ready  for  occupation  at  the  stipulated  time» 
and  the  lessees,  after  demanding  possession,  and  the  lessors  being 
anable  to  give  it,  hired  other  premises.  This  action  was  brought 
to  recover  back  the  money  advanced  upon  the  contract. 

The  defense  is  that  Barth  &  Bro.  are  under  no  legal  obligation  to 
refund  the  money  advanced,  since 'they  expended  a  large  sum  of 
money  in  making  the  stipulated  improvements;  and  that  they  were 
prevented  from  completing  them  by  the  time  agreed  upon,  by  the  acts 
of  Jones  &  Co.,  the  lessees.  Also,  that  the  lease  was  cancelled  by 
mutual  consent  of  the  parties,  without  any  agreement  to  refund  the 
money  advanced. 

Upon  trial  of  the  issues  in  the  court  below,  Jones  &  Co.  obtained 
a  verdict  and  judgment  for  the  sum  of  two  hundred  and  sixty -six 
dollars,  for  the  money  advanced  upon  the  lease,  and  interest 
thereon. 

At  the  conclusion  of  the  plaintiff's  testimony  on  the  trial,  defend- 
ants moved  the  court  for  a  non-suit,  on  the  ground  that  the  testi- 
mony showed  a  cancellation  of  the  lease  by  agreement,  no  part  of 
which  required  the  refunding  of  any  money.  This  motion  was  over- 
ruled, and  the  ruling  being  duly  excepted  to,  now  constitutes  the 
first  assignment  of  error. 

Upon  examination  and  consideration  of  the  testimony  adduced  in 
behalf  of  the  plaintiffs,  we  think  the  ruling  of  the  court  was  correct. 

This  testimony  shows  that  the  lease  was  abandoned  by  both  par- 
ties, but  it  does  not  show  that  any  agreement  was  reached  cod  com- 
ing the  money  previously  paid  by  Jones  &  Co. 
^  The  testimony  of  Robert  N.  Jones  is  to  the  effect  that  negotia- 
tions were  abruptly  broken  off,  without  arriving  at  any  agreement 
about  the  money. 

He  says  (specJ^ing  of  the  attempted  negotiation  with  William 
Barth):  "After  he  saw  his  brother  *  *  •*  he  said  they  had 
agreed  to  cancel  the  lease.  After  he  agreed  to  cancel  the  lease, 
then  said  I:  *Mr.  Barth,  I  want  my  money.'  'No,'  said  he;  *we 
can  give  you  no  money  back,'  and  I  left  him  there  and  then,  and 
took  a  house  on  Blake  street." 

This  was  the  substance  of  all  that  passed  at  the  interview.  The 
lease  was  not  produced.  No  release  of  the  contract  in  writing  was 
executed  then,  or  any  other  time.  The  previous  testimony  of  the 
witness  shows  a  request  on  his  part  to  be  released  from  the  contract 
because  Barth  &  Bro.  could  not  deliver  possession  of  the  premises, 
and  that  William  Barth  said  he  would  see  his  brother,  and  then 
give  him  an  answer. 

Having  seen  his  brother,  he  gave  for  answer  that  they  had  agreed 
to  cancel  the  lease.  Up  to  this  point  nothing  appears  to  have  been 
said  by  either  party  about  the  two  hundred  and  forty  dollars  pre- 
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vioubly  paid  on  the  lease.  The  fact  that  Earth  promptly  refused 'to 
pay  it  back  when  it  was  then  and  there  demanded  by  Jones,  indi- 
cates strongly  that  a  repayment  of  this  money  was  not  contemplated 
by  the  defendants,  in  the  announcement  that  they  had  agreed  to 
cancel  the  lease. 

The  foregoing  circumstances,  coupled  with  the  subsequent  con- 
duct of  the  parties,  as  detailed  by  the  witnesses  of  the  plaintiffs, 
show  a  default  on  the  part  of  Barth  &  Bro.,  to  comply  with  the 
terms  of  the  lease  on  their  part.  They  show  a  compliance  and  a 
demand  of  possession  by  the  plaintiffs,  and  a  subsequent  abandon- 
ment, but  not  cancellation,  of  the  lease  by  the  mutual  consent  of 
both  parties.  They  likewise  show  that  no  agreement  was  reached 
concerning  the  money  advanced  by  the  plaintiffs. 

There  was  no  discharge  from  all  the  terms  and  conditions  of  the 
contract  as  in  the  case  of  Winton  v.  Spring,  18  Cal. ,  452,  cited  by 
defendant's  counsel.  On  the  contrary,  the  legal  effect  of  the  plaint- 
iff 's  testimony  is  that  the  negotiations  for  cancellation  were  abruptly 
terminated  by  the  demand  and  refusal  to  pay  the  two  hundred  and 
iov'ty  dollars. 

Upon  this  testimony,  there  was  a  good  cause  of  action  against  the 
defendants,  for  which  reason  the  motion  for  nonsuit  was  properly 
denied.  Bespecting  the  other  errors  assigned,  we  discover  no  suffi- 
cient ground  for  reversing  the  judgment. 

If  the  case  was  to  be  considered  on  the  testimony  of  the  defend- 
ants and  their  witnesses  only,  there  would  be  no  cause  of  action; 
but  their  testimony  being  in  direct  conflict  with  that  of  the  plaint- 
iffs', it  was  the  province  of  the  jury  to  determine  to  whom  credit 
should  be  given. 

The  jury  determined  the  conflict  in  favor  of  the  plaintiffs  below, 
and  returned  a  verdict  in  their  favor.  We  cannot  say  that  this  ver- 
dict is  clearly  opposed  to  the  weight  of  the  evidence.  It  was  found 
under  proper  instructions  as  to  the  law  governing  the  case,  and  this 
court  would  not  be  warranted,  under  the  circumstances,  in  disturb- 
ing it.     The  judgment  is  affirmed. 

Judgment  affirmed.* 


People  ex  rel.  Barnes  et  al.  v.  District  Court,  etc.,  et  al. 

FUed  October  1,  1884, 

Petition  fob  Writ  of  Prohibition  denied,  for  the  reason  that  the  relief  asked  had  al- 
ready been  granted  on  appeal. 

Petition  for  a  writ  of  prohibition.    The  opinion  states  the  facts. 

L.  M.  Hulburd,  for  the  petitioners. 
Charles  H.  Wemdl,  for  the  respondents. 

Stone,  J.     This  is  an  original  application  to  this  court,  by  peti- 
tion, for  a  writ  of  prohibition,  to  restrain  the  further  action  of  the 
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distriot  court,  of  the  fourth  judicial  district,  and  others,  from  further 
proceeding  in  the  matter  of  a  temporary  injunction,  issued  by  the 

Iudge  of  said  court,  and  to  prevent  the  appointment  of  a  receiver 
>y  said  court,  in  respect  to  certain  property  and  matters  in  litiga- 
tion, in  a  certain  suit,  then  pending  in  the  court,  entitled  B.  L.  De 
Lay,  and  others,  appellants,  against  The  Leadville  Improvement 
Company,  appellee,  numbered  1,091  on  the  docket  of  this  court,  and 
to  restrain  all  further  proceedings,  under  and  by  virtue  of  the  order 
of  the  jud^e  of  the  district  court  aforesaid,  in  granting  the  said  tem- 
porary writ  of  injunction,  etc. 

An  inspection  of  the  records  of  this  court  discloses  the  fact  that, 
subsequent  to  the  filing  of  the  petition  for  the  said  writ  of  prohibi- 
tion, and  the  answer  thereto,  to  wit,  on  the  fourth  day  of  December, 
1883,  an  order  was  entered  in  this  court  in  the  words  following,  to 
wit: 

"  B.  L.  De  Lay  et  al.,  appellants,  v.  The  Leadville  Lnprovement 
Company,  appellee. 

''Appeal  from  district  court  of  Lake  county:  At  this  day,  this 
cause  coming  on  to  be  heard  upon  the  motion  of  said  appellee  and 
vnritten  stipulation  of  parties  filed  herein,  it  is  ordered  by  the  court, 
in  pursuance  of  said  stipulation,  that  the  injunction  heretofore 
issued  in  this  cause  be  and  the  same  is  hereby  dissolved  without 
prejudice;  and  that  the  judgment  of  said  district  court  be  and  the 
same  is  hereby  affirmed  at  the  cost  of  said  appellants.  It  is  further 
ordered  by  the  court  that  both  parties  have  leave  to  withdraw  from 
the  files  the  abstract  of  title  and  other  title  papers  heretofore  filed 
herein." 

The  judgment  of  the  district  court  above  referred  to  as  affirmed 
by  the  foregoing  order,  is  the  judgment  of  the  district  court  of 
liake  countj,  from  which  the  appeal  was  taken  to  this  court,  but  the 
injunction  m  question  was  issued  by  the  judge  of  the  fourth  judi- 
cial district  upon  an  application  therefor  by  reason  that  the  judge 
of  the  Lake  district  court  who  was  presiding  at  the  time  of  the 
making  of  the  application  for  injunction  had  previously  been  of 
counsel  in  the  case,  and  therefore  said  application  was  made  to  the 
judge  of  the  fourth  district,  who  thereafter  allowed  the  temporary 
writ  to  go,  and  the  petition  to  this  court  for  the  writ  of  prohibition 
was  based  upon  the  ground  of  want  of  jurisdiction  in  the  distiict 
court  or  judge  thereof  to  interfere  in  the  case  while  the  same  was 
pending  on  appeal  in  the  supreme  court. 

From  this  state  of  facts  it  is  obvious  that  the  order  of  this  court 
dissolving  the  injunction,  and  determining  the  principal  case  by 
affirming  the  judgment  therein  of  the  Lake  county  court,  from 
which  the  case  was  appealed  to  this  court,  has  also  accomplished 
all  that  was  sought  by  the  petition  in  the  case  now  before  us,  and 
the  said  petition  will  theretore  be  ordered  dismissed  at  the  cost  of 
the  relators. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  9,376. 

LxTEBS  V,  Logan,  Superiob  Judge. 

DepartfMKt  Two,    Filed  October  SI,  1884, 

Paymeih'  oy  Jory  Febs— Sbttlb\ibnt   op   Bill  of  Exceptions.— After  a  judfnnent  of 
non-suit,  in  a  civil  action  tried  by  ^a  jury,   the  court  may,  by  virtue  of  section  17  of  the  act 
of  March  28,  1868,  refuse  to  settle  the  plaintiff 's  bill  of  exceptions,  until  the  plaintiff  ha» 
paid  the  jury  fees.     The  settlement  ot  a  bill  of  exceptions  is  a  proceeding  in  the  action 
within  the  meaning  of  such  section. 

Appuoation  for  a  writ  of  manda  mns.    The  opinion  states  the  facts. 

I^ler  (k  Tyler  for  the  petitioner , 
J.  M.  Leaser  for  the  respondent . 

The  Ooubt.  The  retnrn  shows  that  a  jarj  was  duly  impaneled 
and  sworn  to  try  the  case  of  Lakes  v.  Bernheim,  et  al.,  and  that, 
after  the  plaintiff  had  introduced  evidence  and  rested,  the  defend- 
ants moved  for  a  non-sait,  which  was  granted;  and  the  jury  was 
discharged  by  the  coart,  which  made  an  order  that  the  fees  of  the 
jury  be  paid  by  the  plaintiff.  The  plaintiff  refused  to  comply  with 
that  order,  and  the  court  thereupon  ordered  that  no  further  proceed- 
ings be  allowed  in  the  action  until  said  fees  were  paid.  The  plaint- 
iff pre{>ared  and  presented  to  the  respondent  for  settlement  a  oil!  of 
exceptions,  which  respondent  refused  to  settle,  on  the  ground  that 
plaintiff  had  not  paid  said  jury  fees. 

Section  17  of  an  act  entitled  ''an  act  to  regulate  fees  of  office/ 
approved  March  28,  1868  (Stats.,  1867-8,  p.  ^6),  provides,  "If,  in 
any  trial,  in  a  civil  case,  the  jury  be  for  any  cause  discharged  with- 
out finding  a  verdict,  the  fees  of  the  jury  shall  be  paid  by  the 
plaintiff  ^  ^  *  and  until  they  are  paid  no  further  proceedings 
shall  be  allowed  in  the  case.'* 

If  the  settlement  of  a  bill  of  exceptions  was  a  proceeding  in  the 
action,  respondent  was  clearly  justified  in  refusing  to  act.  We  do 
not  doubt  that  the  settlement  of  a  bill  of  exceptions,  is  a  proceed- 
ingin  an  action,  within  the  meaning  of  the  statute. 

Writ  dismissed. 


No.  7.666. 

Habney  v.  MoLeban  et  al. 

DefiortmaU  Two,    Filed  October  £1, 1884, 

Strejst  ABSBSSifENT— Denial  of  Ownbb3hip— Noy-suir— Dbuurbbr.— In  an  action  to 
enforce  a  street  assessment,  if  the  answer  denies  the  allegations  of  the  complaint  as  to  the 
defendants'  ownership  of  tne  property  assessed,  and  the  plaintiff  introduces  no  endence  in 
support  thereof,  a  non-suit  should  be  granted.  A  denial  of  such  allegation,  on  inform  Uton 
and  belief,  if  not  sufficiently  certain,  should  be  objected  to  by  demurrer. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 
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J.  M.  Woody  for  the  appellant. 
William  Leviston,  for  the  respondents. 

The  Court.  There  is  no  evidence  to  support  the  allegation  of 
the  complaint  that  the  defendants,  McLeran  and  Porter,  were  own- 
ers of  the  premises  assessed  for  street  work,  and  if  that  allegation 
was  denied  in  their  answer,  the  motion  for  a  non-sait,  as  to  them, 
was  properly  granted.  The  denial  that  McLeran  was  the  owner  of 
the  premises  or  any  part  thereof  is  explicit.  The  ownership  of 
Porter  is  not  positively  denied,  bnt  while  admitting  that  he  claims 
to  be  the  owner  of  an  interest  in  the  premises,  the  defendants  allege 
that  they  have  not  any  information  or  belief  on  the  subject  sufficient 
to  enable  them  to  answer  the  allegation  of  his  ownership  and  on 
that  ground,  solely,  deny  it. 

Ho  motion  was  made  to  have  this  matter  stricken  out  of  the  an- 
swer. But  the  appellant  insists  that  the  decision  of  the  court  on 
the  motion  for  a  non-suit  must  be  viewed  as  it  would  be  if  no  at- 
tempt had  been  made  to  deny  the  ownership  of  Porter. 

None  of  the  cases  cited  go  to  that  length.  Harney  v.  Corcoran, 
60  Cal.,  318,  decides  that  if  objection  had  been  made  to  the  filing  of 
an  amended  answer  with  this  clause  in  it,  the  court  might,  in  its 
discretion,  have  sustained  the  objection. 

The  denial  of  the  ownership  of  Porter  is  not  irrelevent.  If  not 
Bufficientlv  certain,  it  might  have  been  demurred  to.  And  we  think 
this  was  the  plaintiff's  proper  and  only  remedy  in  this  case. 

Where  a  plaintiff  is  nonsuited  findings  are  not  required :  Beynolds 
V.  Brumagim,  54  Cal.,  254. 

Judgment  and  order  affirmed. 


No.  8,224. 

NlCOLL  V.  NiOOLL. 

Department  Two,    Filed  October  21,  I884. 

^  Changs  of  Venuk— Timk  fob  Ficino  Affidavit  of  Merits  and  Demand.  —In  an  applica- 
tion for  a  change  of  venue  the  affidavit  of  merit?  and  demand  that  the  trial  bs  hai  in  the 
proper  manner,  filed  by  the  defendant  before  he  answers  or  demura,  are  of  no  avail.  Such 
affidavit  and  demand  must  be  tiled  when  the  defendant  appearu  and  answers  or  demurs. 

Thb  Same— Affidavit  of  Merits  Made  by  ATroRNBr.— Such  affidavit  may  b9  miie  by 
the  attorney  for  the  defendant  if  it  states  a  sufficient  reason  for  the  defendant's  not  ma'iing  it. 

Appeal  from  an  order  of  the  superior  court;  granting  the  defend- 
a3it  a  change  of  the  place  of  trial.    The  opinion  states  the  facts. 

JByre (t  Frank,  for  the  appellant. 

«/.  W.  Freeman,  and  Fhurnoy  <&  Mhoon,  for  the  respondent. 

The  Court.  The  affidavit  of  merits  and  demand  that  the  trial 
be  had  in  the  proper  county,  which  were  filed  before  defendant 
answered  or  demurred,  were  wholly  inconsequential.      To   ba  of 
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any  avail,  such  affidavit  and  demand  must  be  filed  when  the  defend- 
ant appears  and  answers  or  demurs:    0.  C.  P.,  396. 

In  tnis  case,  we  can  only  consider  the  order  made  on  the  motion 
which  was  based  upon  the  affidavit  and  demand  filed  at  the  time 
the  defendant  appeared  and  demurred.  And  if  the  affidavit  of 
merits  is  sufficient,  the  order  must  be  affirmed.  The  affidavit  was 
made  by  one  of  defendant's  attorneys.         * 

In  Johnson  v.  Lynch,  15  How.  Pr.,  199,  Bacon,  J.,  after  review- 
ing cases  decided  before  and  since  the  adoption  of  the  code,  said: 
''In  view  of  these  cases,  I  think  it  must  be  conceded  that  the  affi- 
davit of  the  attorney  of  a  party  will  be  sufficient  where  it  swears 
to  merits,  and  shows  an  adequate  excuse  for  its  not  being  made  by 
the  party;  absence  beyond  seas  or  out  of  the  state  will  usually  be 
deemed  sufficient."  An  examination  of  the  cases  has  brought  us 
to  the  same  conclusion.  Bailey  v.  Taaffe,  29  Oal.,  422,  does  not  hold 
the  contrary.  In  that  case  the  affidavit  of  the  attorney  was  held  to 
be  insufficient  in  several  respects,  one  of  which  was  that  no  reason 
was  given  why  the  defendant  himself  did  not  make  it.  That,  of 
itself,  was  sufficient  objection. 

In  this  case,  the  affidavit  states  a  sufficient  reason  for  defendant's 
not  making  it.  The  attorney  who  made  it  bases  his  belief  that 
that  the  defendant  has  a  good  and  substantial  defense  to  the  action 
upon  the  mejits,  ou  a  statement  of  the  case  in  writing  made  by 
defendant  to  said  attorney  and  on  ''the  affidavit  of  the  defendant 
filed  in  this  cause."  Under  the  New  York  rule  it  would  have  been 
sufficient  on  that  point  to  have  said,  "from  a  statement  of  the  case 
in  this  action,  made  to  deponent  by  defendant,  deponent  believes,** 
etc. 

On  the  whole,  we  think  the  affidavit  of  merits  sufficient. 

Order  affirmed. 


No.  9,115. 

In  Be  Laswell,  in  Insolvenot. 

DepaHmerU  Two.    Filed  October  tl,  1884. 
Judgment  Afitirmbd. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county. 

Oeorge  E,  McStay  for  the  appellant. 
Joshua  B,  Webster  for  the  respondent. 

The  Goubt.  We  have  not  been  aided  by  any  brief  or  points  and 
authorities  on  behalf  of  appellant.  We  see  no  error  in  the  judg- 
ment appealed  from;  the  judgment  is  therefore  affirmed. 
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No.  8,204, 
MiLIEEN  V.  HOUOHTON  ET  AL. 
DepaHmmt  One,    Filed  October  SI,  1884. 

Amended  Complaint — Sbbvioeof  on  DBrENDANTs.— Where  a  plaintiff  amends  his  com- 
jdaint  in  matter  of  substance,  he  must  serve  his  amended  pleading  upon  all  the  defendants, 
mdudiiig  those  in  default. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff. 

Ibbin  &  Tobiuy  for  the  appellant. 
J.  M,  Wood,  for  the  respondent. 

The  Coubt.  On  the  authority  of  Diggins  v.  Beay,  54  Gal.,  625; 
Harney  v.  Applegate,  67  Oal.«  205,  and  Thompson  y.  Johnson,  60 
Cal.y  295,  judgment  as  to  defendant,  the  Hibemia  Savings  and  Loan 
Society,  reversed  and  cause  remanded  for  further  proceedings. 


No.  8,266. 

Peltret  V.  Frank. 

Dtpcuimenl  Two.    J^Ued  October  il,  I884. 

Motion  Made  atteb  J udoment— Appeal  fbom  Order— Idenfifioation  of  Papers  — 
Copies  of  papers  used  on  a  motion  made  after  judgment,  will  not  be  considered  on  appsal, 
although  contained  in  the  transcript,  unless  the  same  are  identified  by  the  certificate  of  the 
judge,  or  otherwise,  as  having  been  used  or  considered  on  the  hearing. 

Appeal  from  certain  orders  of  the  superior  court  for  the  city  and 
oounty  of  San  Francisco,  made  after  judgment.  The  opinion  states 
fbe  facts. 

U.  J.  Lin/orth,  for  the  appellant. 

Bobinaonj  Olney  dk  Byrne,  and  F.  J.  GasUehun,  for  the  respond- 
ent. 

The  Court.  Appeal  from  orders  made  after  judgment.  In  ad- 
dition to  a  copy  of  the  judgment  roll,  the  transcript  contains  what 
purports  to  be  copies  of  affidavits,  and  of  the  official  reporter's 
notes  of  the  oral  evidence  of  two  witnesses.  These  are  not  incor- 
porated in  a  bill  of  exceptions,  nor  are  they  identified  by  a  certifi- 
cate of  the  judge,  or  otherwise,  as  having  been  used  or  considered 
on  the  hearing  of  any  motion  in  the  case.  Under  the  circumstances 
we  cannot  consider  anything  except  the  judgment  roll,  and  as  that 
discloses  no  ground  for  a  reversal  of  the  orders  appealed  from,  they 
are  affirmed:  Baker  v.  Snyder,  58  Oal.,  617;  Ang^el  v.  Delmas,  60 
Id.,  254;  Walsh  v.  Hutchings,  Id.,  228,  and  White  v.  Longmire, 
XI  Pac.  0.  L.  J.,  154. 

Orders  affirmed. 
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Na  7.806. 

VOGT  V.   OOPE  ET  AL. 

DepaHmcnt  One,    Filed  October  iU  2884. 

Markst  Value  of  Stock,  How  Shown— Hepobts  of  Sales  bt  Exchakob  Board. — 
The  market  value  of  shares  of  stock  cannot  be  shown  by  evidence  of  the  "  report  of  sales" 
made  by  a  stock  exchange  board,  in  the  absence  of  evidence  showing  how  sucn  "  reporta  of 
sales  "  were  made  up,  where  the  information  they  contained  was  obtained,  and  whetner  the 
quotations  of  prises  made  were  derived  from  actual  sales  or  otherwise. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states  the 
facts. 

E.  Bartlett,  for  the  appellant. 

Jarboe  A  Harrison^  for  the  respondents. 

Boss,  J.  Action  for  the  conversion  of  certain  mining  stocks.  The 
plaintiff  recovered  judgment,  but  only  for  nominal  damages,  inas- 
much as  there  was  no  proof  of  the  value  of  the  property  converted. 
The  record  shows  that  the  plaintiff ' '  offered  to  read  m  evidence  from 
the  published  reports  of  sales  of  mining  stocks  in  the  San  Francisco 
Stock  Exchange  Board  for  the  month  of  September,  1878,  to  show 
the  highest  market  value  of  said  stock  since  the  conversion  of  the 
same,  and  which  it  was  agreed  misht  be  read  with  the  same  effect  as 
the  original  records  of  said  stocK 'exchange,  subject  to  such  objec- 
tions as  might  be  otherwise  made.  The  plaintiff  then  offered  to 
prove  by  these  reports  '*  that  the  stocks  converted  by  the  defendants 
sold  at  certain  prices  between  the  date  of  conversion  and  the  bring- 
ing of  the  suit.  The  defendants  objected  to  the  introduction  of  the 
proffered  evidence  on  the  ground^  among  others,  that  it  was  irrele- 
vant, immaterial  and  incompetent.  The  court  sustained  the  objec- 
tion, and  the  plaintiff  submitted  his  case  without  making  any  proof 
of  the  value  of  the  stocks  converted. 

As  the  case  was  submitted  in  the  court  below,  that  court  could 
only  award  the  plaintiff  nominal  damages.  And  if  this  ruling  with 
respect  to  the  plaintiff's  offer  was  correct,  we  must  affirm  the  judg- 
ment. There  was  nothing  to  show,  or  tending  to  show,  how  or  in 
what  manner  the  ''reports  of  sales"  were  made  up;  where  the  in- 
formation they  contained  was  obtained,  or  whether  the  quotations  of 
prices  made  were  derived  from  actual  sales,  or  otherwise.  In  the 
absence  of  some  such  proof,  the  "  reports  of  sales  "  offered  by  the 
plaintiff  were  incompetent,  and  the  court  below  was  right  in  its  rul- 
ing: Whelan  v.  Lynch,  60  N.  Y.,  474.  It  would  have  oeen  a  very 
simple  matter  to  have  proved  the  value  of  the  stocks  in  question, 
but,  simple  as  it  was,  the  proof  was  not  given.  We  must  affirm  the 
judgment  and  order. 

So  ordered. 

McEiNSTBT,  J.,  and  MgKee,  J.,  concurred. 
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No.  7,064. 
SWEETLAND  V.  ShATTUOK. 

DepaHment  One,     Filed  October  Si,  1884. 

Pabol  Evidbncb— Statdtk  of  Frauds — Objection  in  Supreme  Court.— An  objection  to 
parol  evidence  of  an  agreement  required  to  be  in  writing  by  the  statute  of  frauds, 'cannot  be 
made  in  the  supreme  court  for  the  first  titne. 

Appeal  from  a  jadgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendant  a  new  trial.  .  The  opinion  states 
the  facts. 

T.  F.  Crowley  and  Alex.  Campbell^  Jr.\  for  the  appellant. 
JoHn  A,  StaTtly^  for  the  respondent. 

Boss,  J.  Assuming  that  the  agreement  upon  which  the  plaintiff 
relied  on  for  a  recovery  was  required  to  be  evidenced  by  writing, 
the  plaintiff  was  permitted  in  the  court  below  to  give  proof  of  the 
agreement  without  objection  that  it  was  not  in  writing.  Such  ob- 
jection cannot  be  made  here  for  the  first  time :  Beed  on  the  Statute 
of  frauds,  vol.  2d,  sees.  540,  541,  and  authorities  there  cited. 

The  evidence  upon  which  the  verdict  was  based  was  substan- 
tially conflicting  and  there  were  no  exceptions  taken  in  the  court 
below  to  the  instructions  of  the  court. 

Jadgment  and  order  affirmed. 

MoKiNSTBY,  J.,  and  McKee,  J.,  concurred. 


No.  9.476. 

Bane  of  California  v.  Dunn,  Controller,  etc. 

Department  Tvfo.    FUed  October  23,  1884. 

The  Bonds  Issued  under  the  Act  of  April  4, 1864,  are  Valid,  and  the  interest  due 
thereon  must  be  paid  by  the  state  to  the  holders  thereof. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento 
^ouniy,  entered  in  favor  of  the  plaintiff. 

W.  W.  Foote  and  McCune  &  Oeorge,  for  the  appellant. 
S.  G.  Denson  and  S.  W.  Sanderson^  for  the  respondent. 

The  Court.  The  court  below  rendered  judgment  that  the  defend- 
ant draw  his  warrant  for  the  amount  of  an  interest  coupon  on  a  bond 
issued  under  the  act  of  April  4,  1864:  Stats.,  1863-4,  p.  344.  We 
are  of  opinion  that  none  of  the  matters  presented  on  behalf  of  de- 
fendant are  sufficient  to  justify  the  withholding  of  the  warrant. 
The  act  above  referred  to  pledged  the  faith  of  the  state  to  the  pay- 
ment to  the  holder  of  the  bonds,  mentioned  therein,  of  such  inter- 
-est  as  is  involved  in  this  action 

Judgment  affiimed. 


NOTES. 


The  distinction  between  a  creditor's  bill  and  a  bill  to  set  aside  fraud- 
lent  conveyances  of  real  estate  was  clearly  stated  in  the  recent  case 
of  Wadsworth  v.  Schisselbaur.  In  delivering  the  opinion  of  the  court, 
Mitchell,  J.,  said: 

''  There  are  two  classes  of  cases,  both  commonly  called  creditor's 
suits,  which,  although  closely  allied,  are  clearly  distinguishable.  The 
first,  a  creditor's  suit  strictly  so  called,  is  where  the  creditor  seeks  to 
satisfy  his  judgment  out  of  the  equitable  assets  of  the  debtor  which 
could  not  be  reached  on  execution.  The  general  rule  is  that  such  an 
action  cannot  be  brought  until  the  creditor  has  exhausted  his  remedy  at 
law  by  the  issue  of  an  execution  and  its  return  unsatisfied.  This  was 
required  because  equity  would  not  aid  the  creditor  to  collect  his  debt 
until  the  legal  assets  were  exhausted,  for  until  this  was  done  he  might 
have  an  adequate  remedy  at  law.  The  execution  had  to  be  issued  to  the 
county  where  the  debtor  resided,  if  a  resident  of  the  state.  Its  issue  to 
another  county  would  not  suffice:     Beed  v.  Wheaton,  7  Paige  Ch.,  663. 

*'  The  second  class  of  cases  is  where  property  legally  liable  to  execu- 
tion has  been  fraudulently  conveyed  or  incumbered  by  the  debtor,  and 
the  creditor  brings  the  action  to  set  aside  the  conveyance  or  incum- 
brance as  an  obstruction  to  the  enforcement  of  his  lien;  for,  though  the 
property  might  be  sold  on  execution,  notwithstanding  the  fraudulent 
conveyance,  the  creditor  will  not  be  required  to  sell  a  doubtful  or  ob- 
structed title.  In  the  latter  class  of  cases,  the  prevailing  doctrine  is, 
that  it  is  not  necessary  to  allege  that  an  execution  had  been  returned 
unsatisfied,  or  that  the  debtor  has  no  other  property  out  of  which  the 
judgment  can  be  satisfied;  for  that  is  not  the  ground  upon  which  the 
court  of  equity  assumes  to  grant  relief  in  such  cases,  but  upon  the  theoiy 
that  the  fraudulent  conveyance  is  an  obstruction  which  prevents  the 
creditor's  lien  from  being  efficiently  enforced  upon  the  property.  As  to 
him  the  conveyance  is  void,  and  he  has  a  right  to  have  himself  placed  in 
the  same  position  as  if  it  had  never  been  made.  The  fact  that  othe^* 
property  has  been  retained  by  the  debtor  may  be  evidence  that  the  con- 
veyance is  not  fraudulent;  but  if  the  grantee's  title  be  tainted  with  frauds 
he  has  no  right  to  say  that  all  other  means  to  satisfy  the  debt  shall  be 
exhausted  before  he  shall  be  disturbed:  Botsford  v.  Beers,  11  Conn., 
370;  Weightman  v.  Hatch,  17  Ills.,  281;  Yasser  v.  Henderson,  40  Miss., 
519." 
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RIPARIAN  RIGHTS. 

Perhaps  no  case,  since  the  celebrated  San  Francisco  Pueblo  case,  has' 
ever  been  decided  by  the  supreme  court  of  California,  of  more  import- 
ance, or  more  widely  affecting  priyate  interests  in  all  parts  of  the  state, 
than  the  case  of  Lux  y.  Haggin,  decided  a  few  days  ago,  and  reported 
in  the  present  number  of  the  West  Coast  Reporter. 

The  case  has  long  been  under  advisement,  and  has  eyidently  received 
the  most  careful  consideration  from  the  court.  Having  been  favored  with 
copies  of  the  printed  briefs  on  each  side,  we  know  that  all  the  legal 
questions,  directly  or  indirectly,  involved  in  the  controversy,  were  ar- 
gued with  the  utmost  learning  and  ability,  and  in  a  most  exhaustive 
manner.  Every  assistance  which  the  research  and  ability  of  counsel  can 
famish  to  a  court  was  rendered  in  this  case.  * 

It  will  be  seen  that  the  decision  fully  confirms  all  of  the  most  import- 
ant and  material  conclusions  which  were  reached  in  our  series  of  articles 
upon  Riparian  Rights, — conclusions  which  were  based  upon  the  previous 
decisions  of  the  court,  extending  through  almost  the  entire  period  of  the 
state's  existence  as  a  commonwealth,  and  upon  the  title  concerning  water 
rights,  contained  in  the  civil  code. 

It  holds  that  the  doctrine  of  "prior  appropriation"  is  confined  to 
streams  running  wholly  through  the  public  lands  of  the  United  States, 
or  of  the  state;  that,  unless  a  prior  appropriation  had  been  made  of  a 
stream  while  it  was  thus  running  wholly  within  the  public  lands,  the 
riparian  rights  of  private  proprietors,  owning  lands  situated  on  its  banks, 
are  those  conferred,  regulated,  and  protected  by  the  common  law;  that 
as  soon  as  a  private  proprietor  acquires  title  to  a  tract  of  land,  situated 
on  the  banks,  or  bank  of  a  stream,  where  no  prior  appropriation  of  it  had 
been  made,  while  it  was  wholly  public,  his  common  law  riparian  rights 
at  once  attach  and  become  vested,  and  they  cannot  be  lawfully  destroved 
or  interfered  with  by  any  subsequent  appropriation  of  the  stream,  even 
though  he  has  not  yet  made  any  actual  artificial  appropriation  of  its 
waters,  so  as  to  divert  them  upon  his  own  land;  and,  finally,  that  these 
common  law  riparian  rights,  of  private  proprietors  on  a  stream,  are  fully 
and  intentionally  saved,  reserved,  and  protected  by  §1,422  of  the  civil 
code,  so  that  the  preceding  affirmative  provisions  of  the  same  title  are 
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practically  restricted,  in  their  operation,  to  streams  which  flow  wholly 
through  the  public  lands  of  the  United  States,  or  of  the  states. 

These  are  the  very  same  propositions  which  were  maintained  as  the 
law  of  the  state,  necessarily  resulting  from  previous  adjudications,  in  our 
series  of  articles  upon  this  subject. 

The  conclusions  thus  reached  by  the  court  may  have  been  unexpected 
by  many,  and  may  be  disappointing  to  some  parties  whose  supposed 
interests  are  affected.  In  our  opinion,  however,  no  other  conclusion 
was  possible,  unless  the  court  should  directly  overrule  an  unbroken 
line  of  decisions,  reaching  from  the  earliest  period  of  the  state's  histoiy 
down  to  the  present  time,  which  had  uniformly  recognized,  declared, 
and  upheld  the  common  law  riparian  rights  of  private  owners  as  estab- 
lished in  the  law  of  California. 

While  the  case  of  Lux  v.  Haggin  thus  decides  that  private  proprie- 
tors of  lands  on  the  banks  of  a  stream  have  natural  and  primary 
riparian  rights  in  and  over  the  waters  thereof,  which  natural  and 
primaiy  rights  must  be  respected  by  any  legislation  upon  the  subject 
matter;  it  does  not  decide,  in  our  opinion,  that  such  private  riparian 
proprietors  necessarily  have  a  full  and  exclusive  right  in  and  over — that 
is,  to  use  and  consume — all  the  waters  which  naturally  flow  through  the 
channel  of  the  *stream,  without  regard  to  its  size  or  amount.  While 
the  case  decides  that  the  private  proprietor  of  lands  situated  at  a  dis- 
tance from  a  stream  and  not  upon  its  banks,  cannot  by  an  appropriation 
of  its  waters,  invade  or  interfere  with  the  natural  and  primary  riparian* 
rights  of  those  private  owners  who  have  already  acquired  title  to  lands 
situated  on  its  banks;  it  does  not,  in  our  opinion,  necessarily  decide 
that  the  surplus  waters  of  such  a  stream,  after  these  natural  and  primary 
rights  of  the  riparian  proprietors  have  been  reasonably  supplied,  cannot 
in  any  manner  be  utilized,  diverted,  and  appropriated  for  the  benefit  of 
non-riparian  tracts  of  land  and  their  owners. 

There  is  room  then,  for  legislation  which  can  now  recognize  and 
protect  the  interests  of  all  classes  of  persons,  much  more  clearly  and 
perfectly  than  was  possible  before  this  decision  had  established  the 
natural  rights  of  one  class.  Such  legislation  must  be  based  upon  the 
fact  that  private  riparian  proprietors  have  certain  natural  rights  over  the 
stream,  which  are  vested  and  of  which  they  cannot  be  arbitrarly  de- 
prived. Without  invading  these  rights,  it  may  also  recognize  the  great 
and  growing  needs  of  private  owners  whose  lands  are  non-riparian,  and 
it  may  provide,  under  some  circumstances  at  least,  for  satisfying  these 
needs  by  diverting  and  utilizing  the  surplus  waters  of  streams,  after  the 
primary  demands  of  the  riparian  proprietors  are  reasonably  supplied. 
This  is  the  system  of  legislation  suggested  and  described  in  the  concluding 
articles  of  our  series,  and  it  is,  in  our  opinion,  eminently  just  and  per- 
fectly practicable.  J.  N.  P. 
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CIRCUIT  COURT,   DISTRICT  OF  COLORADO. 

Sandebs  v.  Bablow  et  al. 

Filed  October  IS,  1884- 

Statute  of  Frauds— Pbomisb  to  Answer  for  Debt  of  Another— Postponement  of 
PRIOR  Mortgage. — A  promise,  in  writinisr,  by  a  prior  mortgagee  to  a  Bubsequent  mortgagee, 
that,  in  consideration  of  thelatter*B  refraining  ^m  enforcing  his  mortgage,  the  former  *' will 
be  responsible  for  whatever  he  (the  mortgagor)  owes  you  (the  subsequent  mortgagee),  and  will 
see  that  the  same  is  paid,"  whether  valid  under  the  statute  of  frauds,  as  a  promise  to  answer 
for  the  debt  of  another,  or  not,  has  the  effect,  in  equity,  of  postponing  the  lien  of  the  prior 
mortgage,  to  that  of  the  second.  Seld,  also,  that  such  promise,  under  the  Colorado  statute 
of  frauds,  was  binding;  that  forbearance  to  enforce  the  mortgage  was  a  good  consideration; 
that  the  consideration  need  not  be  named  in  the  promise,  and  that  the  description  of  the  debt 
sufficiently  definite. 


On  final  hearing.    The  opinion  states  the  facts. 

JPdls,  Smith  dt  Macon^  for  the  complainant. 
H.  C.  Dillon,  for  the  defendants. 

Bbeweb,  Circuit  Judge.  In  the  case  of  Sanders  y.  Barlow,  the 
facts  are  these : 

Mr.  Sanders,  in  his  life-time,  executed  two  chattel  mortgages, 
one  to  the  father  of  his  wife,  and  one,  a  few  days  later,  to  Mr.  Jack- 
son— that  to  the  father  of  his  wife  being  transferred  by  him  to  Mrs. 
Sanders.  Neither  mortgage  was  placed  on  record,  or  on  file,  prior 
to  the  death  of  Mr.  Sanders,  yet,  for  the  purposes  of  this  case, 
both  must  be  taken  to  have  been  given  for  value,  and  to  have  been 
valid  as  against  the  mortgagor  and  those  claiming  under  him. 

Pending  the  last  sickness  of  Mr.  Sanders,  and  after  the  Jackson 
mortgage  became  due,  Mrs.  Sanders  executed  this  paper.  It  is 
addressed  to  Mr.  Jackson,  and  reads  as  follows : 

"Dear  Sib: — Mr.  Sanders  is  too  sick  to  attend  business,  and  I 
wish  to  say  that  I  will  be  responsible  for  whatever  he  owes  you  and 
the  El  Paso  Gouuty  Bank,  and  will  see  that  the  same  is  paid."  And 
this  is  signed  by  her. 

The  case  was  submitted  on  the  testimony,  then  taken  to  my  brother 
Hallett,  at  the  last  term,  I  believe,  who,  finding  both  mortgages  to 
be  valid  as  against  the  mortgagor  and  those  claiming  under  him, 
said  that  in  reference  to  this  paper  the  testimony  and  pleadings  wore 
not  sufficiently  full  to  determine  whether  the  effect  of  this  insfcru- 
ment  was  to  subordinate  the  claims  of  Mrs.  Sanders  to  this  of  Mr. 
Jackson;  that  is,  to  postpone  her  mortgage  to  his,  and  therefore 
directed  some  additional  pleadings  to  be  filed,  and  gave  the  parties 
leave  to  take  additional  testimony  to  explain  the  circumstances  which 
attended  the  making  of  this  letter.  Such  pleadings  were  filed  and 
testimony  taken.  Mrs.  Sanders  denies  ever  giving  that  letter,  but, 
comparing  her  signature  to  the  deposition  with  the  signature  to  the 
letter,  there  is  verv  little  reason  to  doubt  but  what  she  did  sign  the 
letter.  Farther  than  that,  other  testimony  is  to  the  effect  that  she 
did  execute  it;  and  it  must  be  held  that  she  did  sign  and  send  it. 
But,  denving  this,  she  gives  no  explanation  of  the  circumstances 
under  which  it  was  written.     From  the  testimony  of  Mr.  Jackson 
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and  Mr.  Barlow,  it  appears,  and  in  some  measure  the  testimony  of 
Mr.  Jackson  is  corroborated  by  that  of  Mr.  Aux,  that  Mr.  Jackson, 
after  the  maturity  of  the  note  secured  by  his  mortgage,  while  taking 
no  legal  measures,  having  commenced  no  suit,  yet  went  tb  the  place 
where  the  stock  mortgaged  was  and  took  an  inventory,  and  was  pre- 
paring to  institute  proceedings. 

At  this  time  Mr.  Sanders  was  sick  with  what  proved  to  be  his  final 
sickness,  and  Mrs.  Sanders  went  to  the  bank  to  see  Mr.  Jackson, 
but,  not  finding  him  in,  told  Mr.  Barlow  that  Mr.  Banders  was  very 
much  worried  about  his  indebtedness  to  Mr.  Jackson;  that  he  was 
very  nervous,  and  if  any  one  called  at  the  house  he  at  once  asked  if 
it  was  Mr.  Jackson;  that  he  was  too  sick  to  attend  to  business,  and 
she  wanted  to  do  something  about  it;  he  told  her  he  would  see  Mr. 
Jackson  and  let  him  know.  In  this  interview  she  said  she  was  pos- 
sessed of  some  means,  and  that  whatever  Mr.  Sanders  owed  to  Mr. 
Jackson  she  would  pay. 

Mr:  Barlow  told  Mr.  Jackson  of  the  interview,  and  he  said  it  was 
all  right  if  she  would  sign  a  paper  to  that  effect;  he  went  to  her  and 
told  her,  and  she  was  satisfied,  and  executed  this  paper  and  Mr. 
Jackson  desisted  from  all  further  proceedings  or  effort  to  enforce 
his  claim. 

Now  the  question  is,  whether  the  effect  of  this  agreement  post- 
pones her  claim  to  his;  the  validity  of  such  an  instrument  under 
the  statute  of  frauds  has  been  carefully  argued  by  counsel,  it  has 
been  said  that  it  is  not  valid  under  such  statute  for  three  reasons. 

First,  the  parties  did  not  specify  the  amount  of  the  promise,  bat 
it  is  a  promise  to  pay  whatever  he  owes  you,  and  it  is  said  that  it  is 
not  valid,  because  it  leaves  open  to  parole  testimony  the  amount 
which  the  party  promised  to  pay,  and,  secondly,  that  no  considera- 
tion is  expressed  in  the  letter,  and,  third,  that  there  was  no  con- 
sideration. 

Beversing  the  order  of  these  questions,  we  think  there  was  a  con- 
sideration, forbearance  to  enforce  a  debt  is  a  consideration  for  a 
Eromise;  that  Mr.  Jackson  might  have  taken  legal  means  to  enforce 
is  right  is  unquestionable,  but  he  forbore  and  the  act  of  forbear- 
ance is  consideration  for  a  promise. 

Secondly,  it  is  not  necessary  in  a  promise  of  this  kind  that  the 
consideration  should  be  named. 

The  language  of  this  section  of  the  statute  is  "  any  promise  must 
be  in  writing, '  not  any  agreement  as  in  some  other  portions  and  as 
to  which  there  have  been  wide  differences  of  opinion  in  the  decis- 
ions of  courts  for  many  years.  So  far  as  the  first  question  is  con- 
cerned, t.  e.  as  to  the  failure  to  state  the  sum  which  she  promised 
to  pay,  my  own  judgment  is  that  even  as  an  obligation  under  the 
statute  of  frauds  the  contract  would  be  good.  **  Whatever  can  be 
made  certain  is  certain." 

That  whenever  a  party  promises  to  pay  whatever  is  owed  by  one 
to  another,  it  is  sufficient,  although  no  sum  is  named,  just  as  a 
promise  by  one  party  to  convey  all   tlie  real  estate  he  owns  in  a 
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county  is  as  good  as  a  contract;  although  it  takes  testimony  to  prove 
what  that  real  estate  is.  But  it  is  not  necessary  to  ^o  so  far  as  this 
in  this  instance;  it  is  only  necessary  to  say  that  this  is  an  agreement 
which,  whether  good  or  not  under  the  statute  of  frauds,  is  binding, 
so  far  .as  to  postpone  her  rights  to  his,  and  it  is  plain  to  me  that 
her  claim  should  be  postponed. 

This  is  an  equitable  action,  and  I  think  it  is  enough  to  hold  that 
equitably  she  is  bound  by  that  agreement. 

Generally,  it  is  equitable  that  a  party  perform  his  promises,  and 
it  is  inequitable  that  he  be  released  from  their  obligations  by  rea- 
son of  any  mere  technicality.  So,  it  is  equitable  that  she,  havinff 
written  this  letter,  and  made  these  promises,  with  knowledge  oi 
what  it  imported,  can  not  now  be  permitted  to  repudiate  it. 

It  is  always  a  presumption  that  one  making  a  promise  like  this 
to  pay  an  indebtedness  Imows  all  that  is  included  in  that  promise. 

!but  further  we  have  the  testimony  of  Mr.  Barlow  that  she  did 
know  of  the  debt  and  mortgage.  Hence  no  question  of  misunder- 
standing or  mistake  arises,  and  equitably  sne  is  bound  by  this 
promise. 

My  conclusion,  therefore,  is  that  equitably  she  is  bound  by  this 
letter,  and  that  thereby  she  postponed  her  rights  in  the  property  to 
Mr.  Jackson,  and  that  in  accordance  with  the  conclusion  reached 
by  Judge  Hallett  in  a  prior  opinion,  the  bUl  must  be  dismissed. 


SUPREME  COURT  OF  COLORADO. 
Hebefobt  v.  Obameb. 

Filed  OcU)f>er  1, 1884. 

AiTACHMSKT  Law— AvFiDAViT,  WHAT  MUST  CONTAIN.— To  authorize  the  issuance  of  an 
attachment  under  the  fourteenth  subdivision  of  the  attachment  law  (Civil  Code,  1883,  p.  SO). 
the  afBdavit  need  only  state  the  ground  therein  mentioned.  Such  subdivision  was  intended 
to  create  a  separate  and  distinct  cause  of  attachment. 

Dkmubbbb  to  Skparats  Allxoationb  in  Pleading.— Disconnected  averments  in  a  plead- 
ingcannot  be  separately  demurred  to. 

Fbaudulint  RsFBiBBNTATioNfr— Salb— Biohtb  OF  Befraudid  Yendeb.— One  who  has 
been  induced  by  false  and  fraudulent  representations  to  purchase  a  business  and  stock  in 
trade  need  not  upon  discovery  of  the  fraud  take  steps  to  rescind  the  contract.  He  may 
retain  the  property  and  prosecute  his  claim  for  damages  either  by  an  original  auction,  or  as  a 
counter-claim  to  an  action  against  him  for  the  purchase  price,  brought  by  the  partv  commit- 
ting the  fraud.  If  such  contract  of  purchase  was  an  entirety,  the  separate  value  of  the 
stock,  aside  from  the  value  of  the  good  will  of  the  business,  need  not  be  alleged  in  the  an- 


Fbaubtjlbnt  Repbessntation&— Sale— Meabure  or  Damages— Pleadinob.— The  meas- 
ure of  damages  in  an  action  for  fraudulent  representations  in  the  sale  of  both  real  and  per- 
sonal propmy  is  the  same.  It  is  the  difference  between  the  value  of  the  property  as  it 
actnaUy  existed  on  the  day  of  sale,  and  its  value  as  it  was  represented  to  be.  Such  damages 
need  not  be  separately  pleaded. 

Erbob  to  the  county  court  of  Lake  county.    The  opinion  states 
the  facts. 

A.  S,  Weston^  ior  the  plaintiff  in  error. 
No  appearance  for  the  defendant  in  error. 
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Beck,  C.  J.  This  case  is  submitted  ex  parte  by  plaintiff  in  error 
ai)on  a  rather  meagre  brief,  considering  the  fact  that  the  points 
raised  involve  important  questions  of  practice. 

The  first  error  assigned  is,  that  the  court  erred  in  issuing  an  at- 
tachment on  an  insufficient  affidavit. 

The  affidavit  was  made  under  the  fourteenth  subdivision  of  the 
attachment  law  (Oivil  Code  1883,  p.  30),  and  merely  states  as  ground 
for  attachment,  that  the  demand  is  due  on  express  contract ''for 
the  direct  payment  of  money,  to  wit:  upon  three  several  promissory 
notes  now  overdue,  amounting  to  the  sum  of  seventeen  hundred 
ninety-seven  and  50-100  dollars,  besides  interest." 

The  quere  suggested  is,  whether  it  is  sufficient  to  authorize  the 
issuing  of  a  writ  of  attachment,  that  the  affidavit  state  merely  the 
ground  mentioned  in  this  fourteenth  subdivison  of  the  act,  or  whether 
some  other  ground  must  be  stated  ? 

This  question  was  passed  upon  by  this  court  at  the  December  term 
last,  in  the  case  of  Simmons  v.  California  Powder  Company,  2  West 
Coast  Bep.,  517;  4  Colo.  L.  B.,  512,  wherein  it  was  held,  that  not* 
withstanding  the  awkwardness  of  the  phraseology,  and  the  misplac- 
ing of  said  fourteenth  subdivision  in  the  attachment  act,  and  the 
error  in  numbering,  it  was  intended  to  define  a  separate  and  addi- 
tional cause  of  attachment. 

The Jirat  error,  therefore,  is  not  well  assigned. 

The  second  and  third  errors  assigned  are  more  serious.  They 
question  the  rulings  of  the  court  below,  in  sustaining  the  plaintiff's 
demurrer  to  portions  of  the  defendant's  answer. 

A  brief  summary  of  the  pleadings  is  necessary  to  an  understand- 
ing of  the  points  involved. 

The  plaintiff  below,  Joseph  C.  Cramer,  sued  the  defendant,  Lewis 
Herefort,  upon  three  promissory  notes;  one  for  the  sum  of  one 
thousand  dollars  payable  to  David  Bingle,  and  signed  by  both  de- 
fendant and  plaintiff. 

The  other  two  notes  were  for  the  sum  of  five  hundred  dollars  each, 
were  payable  to  the  order  of  J.  C.  Cramer  &  Co.,  and  were  signed 
by  the  defendant  only. 

The  complaint  alleges  that  the  plaintiff  signed  the  first  note  as 
surety,  for  the  defendant,  to  enable  the  latter  to  borrow  of  the  payee 
the  sum  of  one  thousand  dollars;  that  the  defendant  paid  the  accrued 
interest  thereon,  less  the  sum  of  fifteen  dollars,  and  no  more;  and 
that  the  plaintiff  was  compelled  to  pay  the  principal  sum  and  bal- 
ance of  interest,  and  now  holds  the  note,  etc.;  that  the  two  five 
hundred  dollar  notes  were  transferred  to  him  by  the  firm  of  J.  C. 
Cramer  &  Co.,  and  that  plaintiff  is  the  owner  thereof. 

The  portion  of  the  answer  covered  by  the  Jirst  and  second  grounds 
of  demurrer,  alleges,  in  substance,  that  the  obligations  mentioned 
were  executed  by  the  defendant  in  consideration  of  an  agreement 
entered  into  between  him  and  the  firm  of  J.  C.  Cramer  &  Co., 
whereby  the  said  firm  sold  and  transferred  to  the  defendant  their 
entire  water-cart  outfit,  together  with  the  good-will  of  the  water 


Sap.  Ct.  Gol.]  HsB£FOBT  t;.  Gbameb.  231 

snpplying  business  theretofore  carried  on  by  said  J.  0.  Cramer  & 
Co.,  in  the  oityof  Leadville.  The  property  ased  in  connection  with 
tiie  business  consisted  of  seven  water  carts,  fourteen  horses,  and 
necessary  equipments.  By  the  terms  of  the  agreement  the  defend- 
ant became  obligated  to  pay  for  said  business  and  property  the  sum 
of  four  thousand  five  hundred  dollars. 

He  alleges  that  he  was  induced  to  enter  into  this  agreement  by 
means  of  representations  made  to  him  by  the  plaintiff  J.  G.  Gramer; 
that  the  business  was  paying  his  firm  six  hundred  dollars  per  month, 
dear  of  running  expenses;  that  it  would  pay  the  defendant  at  the 
same  rate,  clear  of  running  expenses;  and  that  defendant  could 
easily  pay  for  the  property  out  of  the  net  proceeds  of  the  business, 
before  the  maturity  of  the  notes  for  the  purchase  money. 

Defendant  alleges  that  these  representations  were  false  and  fraud- 
ulent, and  were  wilfully  made  by  the  plaintiff  for  the  purpose  of  de- 
frauding and  injuring  him :  that  the  property  and  business  did  not 
pay  anything  above  running  expenses,  either  to  the  firm  of  J.  G. 
Oramer  &  Go.  or  to  the  defendant,  and  that  it  was  incapable  of 

)ing  made  to  pay  any  more. 

He  avers  that  the  one  thousand  dollar  note  was  executed  for  the 
purpose  of  obtaining  a  loan  of  the  sum  mentioned,  to  be  applied  as 
a  cash  payment  upon  the  contract,  and  that  it  was  obtamed  and 
paid  over  to  the  said  firm,  and  that  the  plaintiff  and  his  co-partners 
nad  the  full  benefit  thereof.  He  further  states  it  was  part  of  the 
agreement  with  said  firm  that  the  plaintiff  should  ekecute  said  note 
as  Buret7. 

The  defendant  avers  that  he  was  induced  to  execute  said  note  for 
the  purpose  of  procuring  the  loan  aforesaid  by  the  false  and  fraud- 
ulent representations  of  the  plaintiff,  and  that  he  was  induced  to 
execute  the  two  five  hundred  dollar  notes  by  the  same  fraudulent 
conduct,  and  that  in  consequence  of  said  fraudulent  representations 
he  has  been  injured  in  the  sum  of  two  thousand  dollars. 

A  demurrer  was  sustained  to  this  portion  of  the  answer,  and  the 
defendant  elected  to  stand  by  the  answer 

The  correctness  of  this  ruling  is  now  questioned  by  the  second 
and  third  assignment  of  error. 

There  was  a  trial  upon  an  issue  raised  upon  another  portion  of 
the  answer  which  set  up  a  different  ground  of  defense,  amd  a  find- 
ingand  judgment  for  the  plaintiff. 

We  are  not  advised  wherein  the  defense  or  counter-claim  stated 
was  supposed  by  the  court  to  be  defective,  save  by  the  demurrer 
itself,  which  says,  referring  to  a  part  of  the  defense,  designated  hj 
certain  words  and  lines,  ''that  the  same  does  not  state  facts  sum- 
oient  to  constitute  a  cause  of  action,  nor  does  the  same  constitute 
any  defense  to  plaintiff's  cause  of  action,  or  to  any  of  the  causes  of 
action  set  forth  in  plaintiff 's  complaint." 

The  residue  of  this  defense  is  separately  demurred  to  upon  the 
same  grounds. 
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We  observe  in  the  first  place,  that  whatever  defects  may  exist  in 
the  portion  of  the  answer  under  consideration,  the  demurrer  is  still 
more  defective.  The  attempt  thus  made  to  separate  the  averments 
descriptive  of  the  fraud  practiced  upon  the  defendant  into  two  dis- 
tinct offenses,  seems  to  be  wholly  without  pretext.  This  portion  of 
the  answer  does  not  purport  to  state  two  grounds  of  defense,  but 
the  single  ground  that  the  defendant  was  induced  to  enter  into  the 
contract  of  purchase  through  fraud,  and  that  he  has  been  injured 
thereby  in  the  sum  stated. 

Treating  it,  however,  as  two  distindt  defenses,  the  language  of  the 
demurrer  is  ''  comes  now  the  said  plaintiff  and  demurs  to  all  that 
part  of  the  defendant's  said  answer  made  and  filed  herein  from  and 
including  the  fourteenth  line,  &c.,''  and  assigning  the  ground  of  de- 
murrer above  stated.  It  then  proceeds:  ''And  the  said  plaintiff 
further  demurring  to  said  answer,  demurs  to  all  that  part  of  the 
said  answer  from  and  including  the  words  **  that  said  note,"  in  line 
number  ten,  &c.,  and  concludes  with  the  same  objection  above  stated. 

The  connected  structure  of  a  pleading  cannot  thus  be  destroyed 
or  disjoined  at  tiie  pleasure  of  a  pleader  and  its  disconnected  aver- 
ments separately  demurred  to.  Such  a  practice  is  not  to  be  tolerated. 
We  will,  however,  proceed  to  inquire  whether  this  portion  of  the 
answer  contained  sufficient  facts  to  constitute  a  cause  of  action  or 
ground  of  defense. 

In  Bliss  upon  Code  Pleading,  section  425,  it  is  said  of  a  demurrer 
for  the  objection  here  made,  that  the  pleading  to  be  subject  to  de- 
murrer ''must  present  defects  so  substantial  in  their  nature  and  so 
fatal  in  their  character^  as  to  authorize  the  court  to  say — taking  all 
the  facts  to  be  admitted — that  they  furnish  no  cause  of  action  what- 
ever." 

Now,  regarding  the  averment  of  the  answer  to  be  true,  there  is 
presented  as  a  counter-claim  to  the  cause  of  action,  the  following 
facts: 

The  defendant  was  induced  by  representations  made  by  the 
plaintiff,  to  purchase  what  he  was  led  to  believe  was  a  highlv  remun- 
erative business,  obligating  himself  to  pay  therefor,  together  with 
the  stock  necessary  to  operate  the  same,  tne  sum  of  four  thousand 
five  hundred  (pilars.  The  representations  were  not  true,  and  the 
plaintiff  knew  them  to  be  false  when  he  made  them.  He  represented 
that  the  business  was  paying  his  firm  and  would  pay  the  defendant 
six  hundred  dollars  per  month  over  and  above  running  expenses, 
whereas  the  fact  was  that  it  was  not  paying  the  proprietors  anything 
at  the  time  of  the  sale  and  could  not  be  made  to  pay  anvthing  over 
running  expenses.  The  representations  were  fraudulently  made  for 
the  purpose  of  inducing  the  defendant  to  purchase  a  worthless 
business  and  the  property  connected  therewith. 

Being  a  private  business  enterprise  the  facts  whether  or  not  it 
was  a  profitable  enterprise  and  to  what  extent,  were  peculiarly 
within  the  knowledge  of  the  plaintiff  and  the  partners  whom  he 
represented.     The  defendant  is  not  presumed  to  have   had  any 
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knowledge  on  the  snbjeot  except  as  obtained  from  the  owners.  He 
relied  upon  the  statements  made  to  him  on  their  behalf,  as  he  had  a 
right  to  do,  and  dealt  with  him  as  with  honest  men.  The  result 
was  that  he  was  grossly  deceived  and  defrauded.  Instead  of  getting 
what  he  contracted  for,  an  established  and  remunerative  business, 
he  found  himself  encumbered  with  an  enterprise  that  yielded  no 
profit  whatever,  and  with  property,  a  considerable  portion  of  which 
was  useless  for  any  other  purpose  than  the  water  supplying  bnsi- 
nesSy  for  which  specified  purpose  he  had  purchased  it. 

As  a  consequence  of  the  deception  practiced  upon  him  the  defend- 
ant says  he  is  damaged  in  the  sum  of  two  thousand  dollars. 

The  foregoing  are  all  material  averments,  and  we  discover  nothing 
omitted  which  is  necessary  to  be  stated  in  order  to  entitle  the  de- 
fendant to  recover  by  way  of  counter-claim,  such  damages  as  are  the 
natural  and  necessary  oonseauence  of  the  fraud  complained  of*  It 
cannot  be  said  that  upon  aiscovery  of  the  fraud  he  should  have 
taken  steps  to  rescina  the  contract,  for  he  had  his  election  to 
rescind  the  sale  and  return  the  property  or  to  retain  the  property 
•net  prosecnte  his  claim  for  damages,  either  by  original  aotion  or  as 
a  oonnter-claim  to  an  action  against  him  for  the  purchase  money 
brought  by  the  party  committing  the  fraud:  Whitney  v.  Allaire,  4 
I>enio,  556;  Lillj  v.  Bandall,  3  Col.,  298. 

Nor  is  it  a  valid  objection  that  this  portion  of  the  answer«contains 
no  averment  of  the  separate  value  of  tne  stock,  aside  from  the  good 
will  of  the  business.  The  contract  was  an  entirety,  and  the  sum  of 
four  thousand  five  hundred  dollars  contracted  to  be  paid  was  the 
consideration  for  the  whole  property,  which  included  the  good  will 
of  the  water  supplying  business. 

The  defendant  was  entitled  to  the  benefit  of  the  entire  contract  as 
it  was  made,  contemplating  the  res,  or  thing  purchased,  as  it  was 
represented  to  be,  not  as  it  actually  proved  to  be. 

It  is  well  settled  that  the  good  will  of  a  business  may  have  a 
property  value,  and  form  the  subject  matter  of  contract  and  sale: 
Gomess  v.  Fessler,  39  Cal. ,  336;  Morse  v.  Hutchins,  102  Mass.,  439. 

The  plainti£f  could  not  relieve  himself  of  liability  by  proving  that 
the  stock  alone  was  worth  the  sum  of  four  thousand  nve  hundred 
dollars.  The  question  is  not  what  was  the  value  of  the  Hock^  but 
how  much  less  was  the  value  of  the  good  will  of  the  business,  and 
the  stock,  at  the  time  of  the  purchase,  than  it  was  represented  to  be 
by  the  defendant:  Miller  v.  Barber  et  al,  66  N.  Y.,  558. 

If  the  property  is  more  valuable  than  the  consideration  named  in 
the  contract,  the  profits  of  the  bargain  legitimately  belong  to  the 
purchaser.  So  also  if  the  seller  falsely  and  fraudulently  represents 
the  property  to  be  more  valuable  than  it  really  is,  and  the  purchaser 
is  thereby  deceived  and  induced  to  enter  into  a  contract  of  purchase, 
he  is  entitled  to  the  benefits  which  he  would  have  derived  there- 
from if  the  representations  had  been  true. 

In  Morse  v.  HuJ»hins,  supra,  Mr.  Justice  Gray  says:  ''To  allow 
the  plaintiff    *    *    *    only  the  difference  between  the  real  value 
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of  the  property  and  the  price  which  he  was  induced  to  pay  for  it, 
would  be  to  make  any  advantage  lawfully  secured  to  the  innocent 
purchaser  in  the  original  bargain  inure  to  the  benefit  of  the  wrong- 
doer." 

It  is  clear  that  no  material  facts  respecting  the  value  of  the  prop- 
erty were  omitted.  The  averment  that  the  defendant  was  injured  to 
the  extent  of  two  thousand  dollars  is  equivalent  to  an  averment  that 
the  property  purchased  was  in  fact  worth  that  much  less  than  it  was 
represented  to  be  worth.  If  the  averment  shoald  be  duly  proven 
on  trial  the  defendant  would  be  entitled  to  an  allowance  of  the 
sum  stated. 

The  rule  for  the  estimation  of  damages  resulting  from  fraudulent 
representations  in  the  sale  of  both  real  and  personal  properbr,  is 
the  same.  It  is  to  ascertain  the  difference  between  the  value  of  the 
property  as  it  actually  existed  on  the  day  of  sale,  and  its  value  as  it 
was  represented  to  be.  It  is  thus  stated  in  a  case  involving  the 
sale  of  a  farm: 

''  The  true  rule  as  now  settled,  is  the  difference  between  the  value 
of  the  farm  as  represented,  and  the  actual  value  as  it  was  when 
conveyed.  In  other  words,  how  much  more  would  the  farm  have 
been  worth  if  the  several  representations  made  by  the  defendant, 
which  were  prdved  to  be  at  once  false,  fraudulent  and  material,  had 
been  true?"  Wright  v.  Koach,  57  Me.,  600,  citing  Btiles  v.  White, 
11  Met.,  356;  Ledg.  on  Damages  (5  ed.),  333,  655,  658.  See  also. 
Miller  et  al.  v.  Barber  et  al.,  66  N.  Y.,  568;  Page  v.  Wells,  37  Mich., 
415;  and  White  v.  Smith,  54  Iowa,  233. 

The  case  of  Morse  v.  Hutchins,  102  Mass.,  439,  was  very  similar 
in  its  principal  features  to  the  case  before  us.  It  was  an  action 
for  damages  arising  from  false  and  fraudulent  representations  touch- 
ing the  business  and  profits  of  a  firm  of  which  the  defendant  was  a 
member,  by  means  of  which  the  plaintiff  was  induced  to  buy  the 
interest  of  the  defendant  in  the  stock  and  good  will  of  the  firm. 

Upon  the  subject  of  damages  the  jury  was  instructed  that  ''  the 
measure  of  damages  would  be  the  difference  between  the  actual 
value  of  the  stock  and  good  will  purchased  at  the  time  of  the  pur- 
chase, and  the  value  of  the  same  had  the  representations  been  true." 
It  was  held  that  the  correct  rule  was  announced  in  the  instruction. 

Perhaps  in  the  present  case  the  court  thought  the  facts  stated  did 
not  sufficiently  indicate  the  nature  of  the  damages  claimed  to  pre- 
vent surprise  at  the  trial,  and  that  the  defendant  could  not  be  per- 
mitted, as  against  an  objection,  to  introduce  testimony  on  the  sub- 
ject. 

The  answer  to  this  objection  is,  that  it  is  only  necessary  to  par- 
ticularly specify  the  items  when  the  damages  claimed  are  not  the 
direct  and  necessary  consequence  of  the  wrong  complained  of. 

This  rule  is  not  applicable  to  a  claim  for  general  damages,  such  as 
here  presented.  On  the  contrary,  when  the  pleading  contains  a 
claim  for  general  damages,  supported  by  a  statement  of  facts  show- 
ing that  the  damages  claimed  are  the  natural,  necessary  and  direct 
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oonseqnenoes  of  the  wrong  oomplained  of,  it  is  sufficient  and  not 
subject  to  demurrer. 

Should  proof  of  special  damages  be  offered  on  trial,  the  objection 
can  be  raised  there  that  the  complaint  or  answer,  as  the  case  may  be, 
contains  no  such  claim. 

If,  for  example,  the  defendant  in  this  case  should  offer  to  prove 
under  this  answer,  that  by  reason  of  the  purchase  of  the  business 
and  stock  mentioned  he  had  lost  six  months  of  his  time,  which  was 
of  the  value  of  one  hundred  dollars  per  month,  au  objection  that  no 
such  facts  were  stated  in  the  answer  would  be  good.  But  proof  that 
the  things  purchased  were  not  as  represented,  and  were  less  yalua- 
ble,  by  a  certain  sum  of  money,  than  they  were  represented  to  be, 
would  naturally  and^necessarily  follow  from  the  statements  of  the 
answer. 

Mr.  Ohitty  says  **  damages  are  either  general  or  special.  Gfeneral 
damages  are  such  as  the  law  impliea  or  presumes  to  have  occurred 
bom  the  wrong  complained  of.  Special  damages  are  such  as  realiy 
took  place  and  are  not  implied  by  law,  and  are  either  superadded  to 
general  damages  arising  from  an  act  injurious  in  itself,  as  where 
acme  particular  loss  arises  from'  the  uttering  of  slanderous  words 
actionable  in  themselves,  or  are  such  as  arise  from  an  act  indifferent 
and  not  actionable  in  itself,  but  injurious  only  in  its  consequences, 
as  where  words  become  actionable  only  by  reason  of  special  damage 
ensuing:"  1  Ohitty  Pldg.,  *  411. 

In  Jutte  V.  Hughes,  67  N.  Y.,  268,  which  was  an  action  for  injuries 
alleged  to  have  been  occasioned  to  plaintiff's  premises  by  the  flow 
of  water  and  filth  from  defendant's  premises  adjoining,  in  answer  to 
the  objection  that  special  damages  should  have  been  alleged,  the 
court  say:  ''This  doctrine  might  well  apply  in  actions  of  slander, 
and  of  a  kindred  class  under  the  common  law  practice,  which  re- 
quires that  special  damages  should  be  specially  alleged.  Where, 
however,  the  damages  necessarily  result  and  naturally  flow  from 
the  injury  complained  of,  they  may  be  recovered  without  any  special 
averment. " 

In  Bice  v.  Ooolidge,  121  Mass.,  393-398,  which  was  an  action  for 
a  tort,  the  court  say:  "Another  ground  of  demurrer  is,  that  the 
declaration  does  not  contain  any  allegatioas  of  damage,  sufficient  to 
constitute  a  legal  cause  of  action.  The  acts  charged  upon  the  de- 
fendants are  such  that  the  natural  and  necessary  consequences  of 
them  are  to  injure  the  plaintiff.  Under  the  general  allegations  of 
damage,  she  may  recover  damages  for  this  injury,  and  no  allegation 
of  special  damage  is  necessary  to  enable  her  to  maintain  her  cause 
of  action:"  See,  also,  Shaw  v.  Hoffman,  21  Mich.,  151-158;  Miller 
v.  Barber  et  al.,  66  N.  T.,  564;  Roberts  v.  Graham,  6  Wall.,  578. 

We  are  of  opinion  that  the  averments  of  the  answer  show  a  direct 
damage,  resulting  to  the  defendant,  from  the  wrongful  acts  of  the 
plaintiff. 

It  does  not  affect  the  issue  in  this  case,  that  the  plaintiff  sues  for 
a  portion  of  the  purchase  money.     In  legal  contemplation,  the  en- 
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tire  consideration  was  paid  when  the  defendant  executed  his  obliga- 
tions to  that  effect.  The  defendant  is  entitled  to  a  single  satisnio* 
tion  of  his  damages,  and,  as  above  stated,  he  may  either  bring  an 
original  action  therefor,  or  set  up  his  demand  as  a  set-off,  or  coun- 
ter claim,  to  any  action  brought  against  him  by  the  pBxiy  who  com- 
mitted the  fraud. 

The  fact  that  the  demands  sued  on  were  assigned  to  the  plaintiff^ 
does  not  exonerate  him.  It  is  charged  that  the  false  representations 
were  made  by  him,  and  he  must  be  held  personally  responsible  for 
the  consequences:  Eaton  &  Co.  y.  Ayery,  83  N.  Y.,  31. 

The  remaining  errors  which  haye  been  assigned,  relate  principally 
to  matters  concerning  which  the  court  was  vested  with  lai^e  discre- 
tion, and  we  cannot  say  that  it  is  not  properly «Bxercised. 

The  judgment  is  reversed,  and  the  cause  remanded. 


People  v.  Jobs. 

Faed  October  i,  1884. 

Chabtir  of  Gsoborown— Validity  of — Spboial  LsoiaLATiON.— The  charter  of  GreoiKe- 
town  having  become  a  law  prior  to  the  adoption  of  the  constitution,  remains  in  force  after 
such  adoption,  so  far  as  not  inconsistent  with  the  latter  instrument.  The  fact  that  it  is  local 
or  special  legislation  does  not  afiFect  its  validity. 

The  Same— Authority  of  Police  Judge. — Whether  the  declaration  in  such  charter,  cloth- 
ing the  police  judge  of  Georgetown  with  power  to  act  as  justice  of  the  peace,  is  valid,  qucere  T 
Conceding,  however,  that  such  extension  of  power  is  unconstitutional,  the  authority  of  the 
police  judge,  as  such,  is  not  affected  thereby.  The  right  of  such  officer  to  preside  at  meetinga 
of  the  selectmen,  ana  to  exercise  other  powers,  usually  devolved  upon  the  mayor,  is  not  abro- 
gated by  the  constitution. 

Ebbob  to  the  district  court  of  Clear  Creek  county.  The  opinion 
states  the  facts. 

W.  T.  Hughes  and  L.  C.  Bockwdl,  for  the  plainti£b  in  error. 
jB.  8.  Mornsorii  for  the  defendant  in  error. 

Helm,  J.  The  demurrer  in  this  case  was  (properly  sustained. 
Under  the  legislative  enactments  existing,  of  which  the  court  takes 
judicial  notice,  the  complaint  does  not  state  a  cause  of  action. 

The  charter  of  Georgetown  became  a  law  prior  to  the  adoption  of 
the  constitution;  so  far,  therefore,  as  not  inconsistent  with  the  lat- 
ter instrument,  this  charter  remained  in  force  after  the  adoption 
thereof. 

The  fact  that  it  is  local  or  special  legislation  does  not,  under  the 
circumstances,  affect  its  valiaity:  The  People  ex  rel.  v.  Commis- 
sioners of  Grand  County,  6  Col. ,  202. 

Relator  claims  that  the  declaration  in  this  charter,  clothing  the 
police  judge  of  Georgetown  with  power  to  act  as  a  justice  of  the 
peace  for  the  entire  precinct,  is  void;  he  argues  that  it  is  inconsist- 
ent with  one  of  the  constitutional  provisions  relating  to  justices  of 
the  peace. 
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The  correctness  of  relator's  position  might  be  conceded;  for  the 
purposes  of  this  case,  however,  it  is  unnecessary  to  decide  the  ques- 
tion. If  we  assume  that  he  is  right,  it  by  no  means  follows  that  the 
charter  is  void,  wherein  it  created  the  office  of  police  judge,  and 
clothes  him  with  power  to  dispose  of  cases  arising  under  the  town 
ordinances. 

The  two  offices  and  jurisdictions  are  entirely  distinct;  the  provi- 
sions relating  thereto  are  in  no  way  dependent  upon  each  other. 
The  princpal  purpose  of  the  legislature,  unquestionably,  was  to 
create  the  office  of  police  judge,  and  give  the  person  elected  thereto 
power  to  punish  for  violations  of  the  town  ordinances;  thus  far  the 
provision  is  not  in  the  slightest  degree  inconsistent  with  the  consti- 
tution; on  the  contrary,  that  instrument  authorizes  the  creation  of 
this  office:  See  art.  6,  sec.  1. 

Since,  therefore,  the  objection  of  special  legislation  is  not  good, 
so  far  the  charter  provision  under  consideration  is  perfectly  valid. 
The  addition  thereto  of  a  clause,  authorizing  the  police  judge  to  fill 
the  office,  and  perform  the  duties  of  justice  of  the  peace,  would  not, 
even  if  such  extension  of  power  were  obnoxious  to  the  constitution, 
render  the  whole  section  void;  such  addition  might  be  regarded  as 
surplusage. 

This  is  clearly  one  of  those  cases  where  the  valid  enactment  does 
not  fall  with  the  void  provision,  if  such  there  be:  Trippe  v.  Over- 
aeker,  4  Col.  L.  B.,  405;  The  Board  v.  Owen  (unreported). 

The  complaint  declares  that  respondent  disclaims  the  right  to  fill 
the  position,  and  discharge  the  duties  of  justice  of  the  peace;  it 
charges  him  only  with  occupying  the  office  and  performing  the  du- 
ties  of  police  judge,  as  provided  in  the  town  charter.  It  entirely 
iails  to  state  facts,  showing  a  usurpation  of  the  latter  position  by 
him. 

Belator's  argument  questions  the  existence  of  the  office;  he  does 
not  contend  that  if  there  is  a  dejure  office,  his  complaint  is  sufficient 
to  impeach  respondent's  right  to  fill  it. 

The  fact  that  respondent  is  also  authorized  to  preside  at  the  meet- 
ings of  the  selectmen,  and  to  exercise  other  powers,  usually  devolved 
upon  the  mayor,  is  not  material.  Georgetown  has,  under  the  char- 
ter, no  mayor,  and  we  are  aware  of  no  constitutional  declaration^ 
which  renders  void  the  prior  territorial  legislative  enactments,  re- 
quiring the  police  judge  to  fill  this  office  also,  and  perform  the  du- 
ties connected  therewith. 

The  foregoing  conclusions  render  unnecessary  a  discussion  of  the 
further  questions  presented. 

The  judgment  will  be  affirmed. 
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Filed  October  1,  1884. 

Stipulation  in  Boilding  Contraot  for  Arbitratiom—- Gonstbdotion  or  Contraot. — 
A  stipulation  in  a  contract  for  building  a  railroad,  that  in  case  any  disputes  or  differences 
arise  between  the  company  and  contractors  **  as  to  the  construction  or  meaning  of  the  a^^ree- 
ment  or  specifications,  or  sufficiency  of  the  performance  of  any  work  to  be  done  under  it  or 
price  to  be  paid,  the  same  shall  b  i  referred  to  the  chief  engineer  of  the  company,  who  ahaU 
consider  and  decide  the  same,  and  his  decision  shall  be  final,'*  is  valid,  and  the  decision  of  tiie 
engineer  on  any  of  such  matters  is  binding  on  the  parties,  in  the  absence  of  fraud  or  mistake 
on  the  part  of  such  officer.  ^eU,  however,  that  a  dispute  as  to  the  amount  of  work  done  by 
the  contractor  was  not  included  within  such  stipulation. 

Appeal  from  the  district  ooart  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Teller  <k  Orahoody  for  the  appellant. 
Bronm  &  Putnam^  for  the  appellee. 

Helm,  J.  Appellee  brought  this  action  in  the  court  below  to  re- 
cover from  appellant  a  balance  claimed  to  be  due  for  grading  seven 
sections  of  its  railroad.  This  work  was  done  under  a  written  con- 
tract,  similar  in  form  to  those  generally  adopted  in  like  cases. 
Among  other  provisions  in  the  contract  is  the  following: 

"And  it  is  further  agreed  that,  in  case  any  disputes  or  differences 
shall  arise  between  the  company  and  contractor  as  to  the  construMon 
or  meaning  of  the  agreement  and  specifications,  or  sufficiency  of  theper-- 
formance  of  any  work  to  be  done  under  it,  or  price  to  be  paid,  all  such 
disputes  or  differences  shall  be  referred  to  the  engineer,  who  shall 
consider  and  decide  the  same,  and  his  decision  shdl  be  final  to  the 
parties,  who  hereby  submit  all  and  singular  the  premises  to  the 
award  and  arbitration  of  the  engineer,  ana  agree  that  the  same  shall 
be  final  and  conclusive  between  them  to  all  intents  and  purposes 
whatsoever;  and  it  is  further  agreed  that  the  submission  to  the  en- 
gineer, touching  all  matters  herein  contained,  agreed  to  be  submit- 
ted to  him,  shall  be  deemed,  considered  and  taken  as  an  essential 
part  of  this  agreement,  and  not  revocable  by  either  of  the  parties 
thereto." 

This  specification  is  perfectly  valid  and  binding.  It  is  simply  the 
declaration  which  contracting  parties  have  a  right  to  make  as  to  what 
shall  be  the  mode  of  proof,  or  what  shall  constitute  sufficient  or 
conclusive  evidence^  in  case  disputes  arise  upon  certain  matters  oon- 
tained  in  the  contract;  provided  the  evidence  so  stipulated  for  be 
not  illegal:  McMalone  v.  N.  T.  and  E.  R.  E.,  20  N.  Y.,  463;  Smith 
V.  Briggs,  3  Denio,  73;  U.  S.  v.  Robeson,  9  Peters,  371;  Wilson  v. 
York  and  M.  L.  B.  B.  Co.,  Gill  and  Johnson,  73. 

Appellee  claims  that  the  total  amount  of  work  done  by  him,  was 
underestimated  by  the  engineer,  and  that  consequently  his  compen- 
sation was  less  by  several  thousand  dollars  than  it  ought  to  have 
been. 

His  position  is  and  must  be,  that  the  aggregate  amount  of  work 
under  the  contract,  is  not  one  of  the  matters  as  to  which  the  engi- 
neer's decision  was  to  be  final  and  conclusive.     Upon  this  view  of 
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the  contract,  adopted  by  the  court  below,  he  obtained  his  verdict. 
Upon  .this  view  alone,  could  he  have  maintained  his  action;  for  the 
engineer  had  passed  upon  the  measurements  and  fixed  the  amount 
of  grading  done.  Appellee  charges  no  fraud  against  the  officer,  nor 
does  he  aver  or  attempt  to  prove  any  such  mistake  on  the  latter's 

Eart  as  will  vitiate  his  determination  of  the  question;  these  thin^ 
eing  true,  the  engineer's  decision  would  be  final  if  the  matter  is 
covered  by  the  italicized  phrases  in  the  above  paragraph  taken  from 
the  agreement:  Howard  v.  The  Alleghany  Valley  B.  B.  Co.,  69 
Pa.  8t.,  489;  Beynolds  v.  Caldwell,  51  Pa.  St.,  298;  O'Beilly  v. 
Kerns,  52  Pa.  St.,  214;  Condon  v.  South  Side  B.  B.  Co.,  14  Orat- 
tan,  302;  Vanderwerker  v.  Vermont  Cent.  B.  B.  Co.,  27  Vt.,  130. 

Our  decision  upon  the  errors  assigned  in  this  case,  must  there- 
fore be  controlled  mainly  by  the  construction  we  shall  give  to  this 
portion  of  the  contract.  The  engineer  mentioned,  is  the  chief  en- 
gineer of  the  appellant  company. 

The  chief  engineer  of  a  company  engaged  in  the  construction  of 
an  extended  line  of  railway,  cannot  be  personally  on  the  ground 
superintending  the  work  of  each  of  a  number  of  grading  contract- 
ors. As  shown  by  the  record  in  this  case,  he  is  obliged  to  leave  the 
immediate  daily  supervision  of  this  work  to  deputy  or  assistant  en- 
gineers; these  deputies  make  the  necessary  measurements  and  com- 
putations from  time  to  time,  and  report  the  same  to  their  chief. 

They  represent  the  company,  however,  and  disputes  between  them 
and  the  contractor,  concerning  the  work,  are  disputes  between  the 
company  and  contractor.  Such  disputes,  when  referring  to  the 
specified  matters,  are,  therefore,  among  the  disputes  or  differences 
submitted  to  the  chief  engineer  for  arbitrament. 

With  this  explanation,  let  us  discover  the  true  intent  of  the  con- 
tracting parties  in  the  foregoing  language  of  the  agreement. 

It  will  be  noticed  that  measurements  of  the  amount  of  grading 
done,  are  not  specifically  mentioned.  It  will  also  be  observed  that 
while  the  '<  engineer  in  charge  is  to  make  a  final  estimate  of  all  the 
work  done,"  differences  concerning  this  *'  final  estimate  *'  are  not  in 
words  submitted  to  the  final  decision  of  the  chief  engineer;  are 
these  matters  so  submitted,  by  a  fair  and  reasonable  implication 
from  the  above  language  employed  in  the  contract  ? 

Disputes  on  three  questions  or  classes  of  questions  are  referred 
to  the  engineer  for  decision : 

First.  As  to  the  construction  or  meaning  of  the  agreement  and 
specifications.  It  would  not  be  contended  for  a  moment  that  this 
includes  differences  concerning  a  final  estimate  of  the  amount  of 
grading  done. 

Second.  Sufficiency  of  the  performance  of  any  work  to  be  done. 
This  evidently  relates  to  the  character  and  not  the  quantity  of  work 
performed  under  the  contract;  there  might  be  no  dispute  whatever 
concerning  the  number  of  cubic  yards  in  a  given  piece  of  grading, 
yet  very  great  difference  of  opinion  as  to  whether  the  work  was 
done  in  the  manner  provided  by  the  specifications. 


240  West  Ooast  Bepobteb.  [Sap.  Ot.  CoL 

Third.  The  price  to  be  paid.  Four  different  kinds  of  work  in 
connection  with  the  grading  were  mentioned  in  the  contract,  and  a 
different  price  was  payable  for  each,  viz:  "for  earth  excavation 
twenty-three  cents  per  cubic  yard;  for  loose  rook,  thirty-five  cents 
per  cubic  yard;  for  solid  rock,  one  dollar  per  cubic  yard;  for  extra 
hauling  and  over  one  hundred  feet,  two  cents  per  cubic  yard  per 
one  hundred  feet." 

It  is  obvious  that  in  every  section  to  be  graded,  there  would 
probably  be  more  or  less  of  each  of  these  different  kinds  of  excava- 
tion and  also  a  quantity  of  the  hauling  mentioned.  The  expense  of 
constructing  a  section  depended  very  largely  upon  the  relative 
amounts  of  these  different  kinds  of  excavation.  It  was  therefore,  of 
the  first  importance  to  determine  this  question,  and  settle  which  of 
the  foregoing  prices  should  be  paid  for  a  particular  piece  of  grad- 
ing. This  was  also  a  matter  about  whicn  there  was  likely  to  be 
differences  of  opinion  between  the  contractor  and  the  assistant 
engineer  inspecting  the  work. 

It  seems  to  us  the  most  reasonable  conclusion,  that  the  word 
'*  price"  in  the  phrase  under  consideration,  was  used  by  the  con- 
tracting parties  with  reference  to  this  question  t.  e.  whether  twenty- 
three  or  thirty-five  cents  or  one  dollar,  or  what  proportion  of  each 
should  be  paid  for  a  given  quantity  of  grading. 

It  is  true  that  the  aggregate  amount  to  be  paid  could  not  be  ascer- 
tained without  first  making  appropriate  measurements;  but  the 
question  whether  a  given  piece  of  work  is  ^'  earth  excavation"  * '  loose 
rock"  or  ''solid  rock,"  and  consequently  the  price  payable  per 
cubic  yard  therefor,  is  answered  by  inspection  and  not  by  measure- 
ment, whether  twenty-three  cents  or  one  dollar  shall  be  paid  per 
cubic  yard,  is  a  question  entirely  separate  and  independent  of  the 
interrogatory  as  to  how  many  cubic  yards  a  piece  of  work  may  contain. 

This  conclusion  concerning  the  meaning  of  the  language  adopted 
in  the  contract  receives  additional  sanction  from  the  considerations, 
that  the  form  used  was  doubtless  prepared  by  attorneys  for  the 
appellant  company;  and  the  provision  for  the  submission  to  the 
engineer  of  disputes  as  to  the  total  quantity  of  grading  done  could 
easily  have  been  placed  in  the  agreement,  by  plain  and  unmistakable 
language. 

The  fact  that  it  was  not  so  embodied  is  an  indication  that  the 
company  did  not  intend  to  have  it  there. 

We  do  not  think  the  district  court  erred  in  its  theory  of  the  con 
tract;  therefore  the  evidence  objected  to  was  properly  admitted,  and 
the  instructions  fairly  state  the  laws  applicable  to  the  case.  We 
conclude  that  the  question  as  to  whether  the  amount  of  grading 
done  by  appellee  under  the  contract  was  under  estimated  by  the 
engineer  might  properly  be  tried  in  this  case.  There  was  evidence 
upon  this  question  on  which  the  jury  might  rest  the  finding  made; 
as  to  its  sufficiency  they  were  the  judges,  and  this  is  not  one  of 
those  instances  wherein  we  would  be  warranted  in  disturbing  the 
judgment  based  upon  their  verdict. 

It  will  therefore  be  affirmed. 
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Beak  v.  Gregg. 

Fikd  October  1,J884, 

Change  of  Venue— Convkniencb  of  Witnesses— Discretion  of  Court.— The  niliog 
of  the  trial  oourt  on  a  motion  for  a  change  of  venae  on  account  of  the  convenience  of  wit- 
neasee.  when  the  motion  is  contested  on  the  same  ground,  will  not  he  interfered  with  unlem 
there  has  heen  an  abuse  of  discretion. 

Action  between  Partners  to  Recover  Ascertained  Balance  — Pleadings.— An 
action  may  be  maintained  by  one  partner  against  his  co-partner  for  the  balance  found  due 
upon  a  settlement  of  the  partnership  affairs.  In  such  action  no  express  promise  to  pay  such 
balance  need  be  shown;  it  Is  sufficient  if  the  sum  has  been  ascertained  and  agreed  upon  by 
the  act  of  both  partners.  But  an  avei  ment  of  the  settlement  by  the  plaintiff  is  material, 
and  without  it  his  complaint  is  fatalhr  defective.  An  averment  that  at  the  time  of  dissolu- 
tion there  was  in  the  hands  of  the  defendant  "  clear  profits,"  amounting  tu  a  sum  stated,  is 
not  equivalent  to  an  allegation  of  settlement. 

Appeal  from  the  district  coart  of  Pneblo  county.  The  opinion 
states  the  facts. 

Simmonda  dk  Cobb,  for  the  appellants. 
PaUon  dc  Urmy,  for  the  appellee. 

Helm,  J.  There  is  nothing  in  appellant's  first  objection.  The 
action  was  brought  in  the  county  where  appellee,  who  was  plaintiff, 
resided.  This  is  expressly  authorized  by  section  28  of  code  (1883). 
See  Law.  v.  Brinker,  6  Colo.,  555. 

The  second  assignment  of  error  is  also  without  merit.  The 
change  of  venue  was  demanded  upon  the  ground  of  convenience  of 
witnesses.  But  it  appears  from  the  affidavits  filed  that  the  expense 
and  inconvenience  to  plaintiff  occasioned  by  the  change  and  conse- 
quent delay  would  have  been  ^reat;  it  appears  also  that  no  suffi- 
cient excuse  was  given  for  not  interposing  the  motion  at  an  earlier 
moment.  Aside  from  these  reasons  supporting*  the  court's  rulings, 
ihe  record  shows  that  the  trial  was  postponed  for  thirteen  days; 
that  a  written  stipulation  was  entered  into,  by  the  parties  fixing  a 
date  and  place  for  taking  the  depositions  of  appellant's  absent  wit- 
nesses; and  that  he  had  ample  time  to  secure  their  testimony  had 
he  desired  so  to  do. 

There  was  no  abuse  of  discretion  or  error  in  denying  the  appli- 
cation. 

But  the  principle  objection  relied  on  for  a  reversal  is,  that  the 
action  could  not  be  maintained  in  a  court  of  law,  there  being  no 
averment  in  the  complaint  of  an  accounting  and  settlement  between 
the  partners;  and  that  all  evidence  of  such  settlement  ought  to  have 
been  rejected  when  offered  at  the  trial. 

An  action  may  be  maintained  by  one  partner  against  his  co-part- 
ner for  the  balance  found  due  upon  a  settlement  of  the  partnership 
affairs;  the  better  rule  is  that  no  escpreaa  promise  to  pay  such  balance 
need  be  shown;  it  is  sufficient  if  the  sum  has  been  ascertained  and 
agreed  upon  by  the  act  of  both  parties.  But  an  averment  of  the 
settlement  by  the  plaintiff  is  material,  and  without  it  his  complaint 
18  fatally  defective. 

Mo,  46.-3. 
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The  complaint  in  this  case  states,  ''at  the  time  of  dissolution  of 
said  partnership  there  were  in  the  hands  of  defendant,  A.  J.  Bean, 
clear  profits  from  said  business  to  the  sam  of  $2,133.15." 

This  is  the  only  declaration  in  the  pleading  that  can  possibly  be 
construed  as  in  any  way  referring  to  the  subject  under  discussion. 

Is  the  averment  of  a  settlement,  and  balance  agreed  upon,  con- 
tained by  fair  and  reasonable  intendment  in  the  foregoing  language  ? 
Or  are  there  any  facts  stated  therein,  from  which  sbch  an  avermegit 
can  be  fairly  implied  ?  The  rule  is  that  doubtful  language  in  a 
pleading,  is  construed  most  strongly  against  the  pleader. 

Beversing  this  rule,  and  construing  this  complaint  nlost  strongly 
in  favor  of  plaintiff,  can  we  answer  these  questions  in  the  affirma- 
tive? 

The  above  statements,  taken  from  the  complaint,  simply  declare 
that  the  business  resulted  in  profits  instead  of  losses,  and  names  the 
aggregate  amount  of  such  profits.  It  cannot  be  said  that  the  fact, 
that  plaintiff's  ability  to  state  the  exact  net  profits  in  dollars  and 
cents,  implies  an  accounting  and  settlement.  The  strongest  reason- 
able implication  that  could  be  indulged  in  from  this  statement  is, 
that  the  plaintiff  himself  had  examined  the  books,  investigated  the 
business,  and  ascertained  the  exact  profits.  This  might  be  abso- 
lutely true,  and  yet  it  might  be  equally  true  that  the  oefendant  had 
nothing  whatever  to  do  with  such  investigation  and  knew  nothing 
about  it. 

It  is  agreed  by  counsel  for  appellee  that  the  words,  ''  clear  profits," 
have  precisely  the  same  meaning  in  this  connection  as  would  have 
been  expressed,  had  the  pleader  used,  instead,  the  expression  ''as- 
certained balance." 

It  is  only  by  the  ^implication  above  suggested,  that  this  can  be 
considered  true.  But  admitting  the  correctness  of  counsel's  posi- 
tion, still  his  argument  is  in  no  wise  strengthened;  for,  quoting  from 
his  own  authoritv,  it  is  only  when  ''  an  ascertained  balance  of  profit 
remained  in  the  hands  of  one  of  the  late  partners  upon  a  general  set- 
tlement of  accounts  "  that  an  action  can  be  maintained  by  the  other 
for  the  recovery  of  such  balance:  2  Addison  on  Contracts,  *  page 
800.  The  language  of  the  complaint,  by  reasonable  construction, 
rather  excludes  the  idea  of  intention  to  aver  a  settlement. 

The  averment  that  there  were  clear  profits  to  a  certain  amount  in 
the  hands  of  defendant,  is  not  such  as  the  most  inexperienced  pleader 
would  be  likely  to  use  in  stating  that  a  settlement  had  been  made 
by  the  parties  and  an  ascertained  balance  agreed  upon. 

We  are  reluctlantly  forced  to  say  that  the  complaint  in  this  case 
entirely  fails  to  aver  a  settlement,  and  that  therefore  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This  is  not  an 
instance  where  a  material  matter  is  loosely  or  inartificially  pleaded, 
but  one  where  the  same  is  entirely  omitted. 

We  cannot  agree  with  counsel  in  his  position  that  defendant  was 
not  prejudiced  by  this  defect,  and  that  consequently  the  cause  should 
not  DC  reversed. 
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Defendant  firat  presented  this  question  by  demurrer  which  was 
overruled;  he  then  answered,  but  in  no  way  supplied  or  cured  this 
defect  in  the  complaint :  upon  the  trial  he  objected  to  the  introduction 
of  all  evidence  offered  upon  this  question  and  dul^  preserved  ex^- 
ceptions;  in  his  motion  for  a  new  trial  and  also  in  his  assignment  of 
errors  he  reviews  the  objection.  He  has  done  nothing  to  waive  the 
defect,  even  were  a  waiver  possible. 

The  jury  found  correctly  upon  the  testimony  under  the  court's  in- 
structions; but  the  evidence,  the  instructions,  the  verdict  and  judg- 
ment are  none  of  them  supported  by  the  complaint.  The  main  issue 
actually  tried  was  the  settlement;  this  issue  was  wholly  unpresented 
by  the  pleadings,  and  defendant  omitted  no  opportunity  to  attack 
the  proceeding. 

The  judgment  must  be  reversed  and  the  cause  remanded. 


Stone  v.  O'Brien. 

'  Filed  October  U  1884. 

RiPLKViy— Demand— Execution— Possession  by  Execution  Debtob.— No  demand  is 
necessary  in  an  action  by  the  real  owner  to  recover  poeeeasion  of  personal  property  levied 
upon  under  an  execution  against  another,  if  at  the  time  of  the  levy  such  property  was  not  in 
the  possession  of  the  execution  debtor. 

Declarations  or  Pabty  in  Pobsbssion,  VThen  Admissible.— Declarations  of  the  party 
in  possession  of  pe<^onal  property  explanatory  of  his  possession,  or  of  the  title  he  is  claim- 
ing, may  be  given  in  evidence  by  himself,  or  those  holding  under  him,  where  either  of  these 
matters  is  properly  in  issue.  But  they  are  proof  only  that  such  was  the  character  of  the 
possession,  or  such  was  the  title  claimed;  they  are  no  evidence  of  the  title  actually  held;  and 
where  the  issue  id,  not  what  was  the  nature  of  the  possession,  or  what  was  the  title  claimed, 
but  which  party,  plaintiff  or  defendant,  was  the  actual  owner,  such  declarations  are  not  ad- 
missible. 

Appeal  from  the  county  court  of  Ouster  county.  The  opinion 
states  the  facts. 

Otorge  S.  Adams,  for  the  appellant. 
Blackburn  &  Dale,  for  the  appellee. 

Helm,  J.     Beplevin  by  appellee  against  appellant  Stone,  consta 
ble,  holding  under  execution  levy;  appellee  claims  ownership  of  the 
property  in  controversy;  cause  tried  to  the  court  without  a  jury. 

The  proofs  show  that  the  animal  had  been  purchased  from  Payne, 
the  judgment  debtor,  by  appellee;  that  a  change  of  possession  took 
place  at  the  time  of  the  purchase;  that  it  was  re-delivered  to  Payne, 
Its  appellee's  agent,  for  certain  specified  purposes;  that  Pavne  held 
such  possession  for  a  long  period,  and  exercised  the  usual  acts  of 
ownership.  That  on  the  day  appellant  levied  the  execution,  the 
animal  was  in  the  possession  of  JPayne's  partner;  but  that  such  pos- 
session was  without  the  knowledge  or  consent  of  Payne;  no  demand 
was  made  of  the  appellant  before  suit  brought;  and  a  reversal  is 
asked  upon  this  ground. 
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Had  the  property  been  found  by  the  constable  in  the  actual  cus- 
tody of  the  person  named  in  the  execution,  his  possession  thereun- 
der would  have  been  lawful;  in  such  case  a  demand  would  have  been 
an  essential  pre-requisite  to  the  replevin  suit:  Wells  on  Replevin, 
Sec.  368,  and  cases  cited. 

The  rule  would  also  probably  apply  had  the  partner  been  holding 
possession  as  the  employee  or  agent;  for  such  possession  would  be 
that  of  the  principal.  But  this  was  not  the  case.  Payne  supposed 
that  the  mare  had  been  placed  in  pasture,  according  to  his  direc- 
tions. The  possession,  therefore,  at  the  time  of  levy,  was  in  no 
sense  that  of  an  agent.  Being  in  the  possession  of  one  not  named 
in  the  execution,  the  taking  by  the  officer  was  wrongful,  and  no  de- 
mand was  necessary:  Wells  on  Beplevin,  Sec.  369,  and  cases. 

A  more  difficult  question  presented,  relates  to  the  rejection  of 
certain  testimony.  While  in  possession  of  the  mare  after  the  sale 
to  appellee,  Payne,  the  vendor,  on  several  occasions  made  state- 
ments to  third  parties  concerning  the  ownership  thereof;  these  dec- 
larations were  offered  by  appellant  for  the  purpose  of  establishing 
Payne's  tiile  to  the  animal  and  sustaining  his  levy;  they  were  not 
made  when  Payne  retook  possession  after  sale,  nor  at  the  time  of 
execution  levy;  but  on  various  occasions  during  the  period  between 
these  two  acts. 

The  ground  upon  which  their  admission  in  evidence  was  sought, 
is  that  the  possession  of  propertv  is  a  continuing  act,  and  that  dec- 
larations concerning  the  ownership  thereof  by  the  party  in  posses- 
sion, are  admissible  as  part  the  res  gestce  of  such  act. 

The  attempt  to  apply  this  doctrine  to  the  case  at  bar  ^ves 
rise  to  the  lollowiug  question:  ''Can  a  defendant  in  replevin 
give  in  support  of  his  defense,  declarations  made  by  himself,  the 
plaintiff  not  beng  present,  to  third  parties  in  favor  of  his  own  title 
to  the  property  while  in  possession  thereof;  both  himself  and  the 
plaintiff  claiming  the  possession  by  virtue  of  ownership;  and  the 
issue  being,  to  which  does  the  property  actually  belong?"  It  is 
true  the  nominal  defendant  in  this  case  is  the  constable,  and  not 
the  party  making  the  declarations;  but  the  interest  held  under  or 
through  the  execution  levy,  was  exactly  the  interest  owned  by 
Payne,  the  judgment  debtor;  no  title  could  be  levied  on  or  sold 
save  and  except  that  belonging  to  him;  and  the  constable  is  in  no 
better  position,  so  far  as  the  declarations  under  consideration  are 
concerned,  than  Payne  would  be,  were  he  the  defendant  in  the  action. 

If  these  declarations  were  admissible  it  was  because — as  claimed 
by  appellant — they  were  a  part  of  the  res  gestcB  of  the  act  of  continu- 
ous possession. 

There  are  cases  which  upon  superficial  reading  seem  to  carry  the 
doctrine  of  res  gestce  to  this  extent;  and  there  is  at  least  one  case  in 
which  this  application  of  it  was  made :  Bobecke  v.  Anderson,  26 
Wis.,  311. 

But  we  are  not  prepared  to  admit  that  mere  possession  aloue  may 
properly  be  termed  an  act  so  as  to  justify  the  application  of  this  branch 
of  tke  doctrine  of  res  gestce. 
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The  correct  rale  in  this  connection,  certainly  the  safer  and  more 
equitable  one,  we  conceive  to  be  the  following: 

"  Dedaraiions  of  the  party  in  possession  explanatory  of  the  possessuyn 
or  explanatory  of  the  title  he  is  claiming,*'  may  be  given  in  evidence  hy 
himself  or  those  holding  under  him,  where  either  of  these  matters  is 
properly  in  issue.  But  they  are ''  proof  only  that  such  was  the  char- 
acter of  the  possession,  or  such  was  the  title  claimed,''  they  are  no 
evidence  of  the  title  actually  held;  and  where  the  issue  is,  not  what 
was  the  nature  of  the  possession^  or  what  was  the  title  claimed,  but 
which  party,  plaintiff  or  defendant,  was  the  actiuil  ovmer;  these  dec- 
larations are  not  admissible :  See  dissenting  opinions  of  Dixon,  0. 
J.,  in  Bobecke  v.  Andrews,  supra. 

The  instances  under  this  rule  when  the  declarations  should  be 
received,  are  where  the  character  of  the  possession  or  miture  of  the 
daim  made,  * '  becomes  material  with  a  view  to  the  determination  of 
some  ulterior  question,"  as  for  instance,  cases  in  which  a  right 
rests  upon  the  statute  of  limitations,  and  it  is  necessary  to  show 
that  the  possession  was  adverse. 

To  say  that  in  a  case  where  the  only  issue  is  actual  ownership,  a 
party  may  support  his  title  by  proof  of  his  own  declarations  to  third 
persons  on  sundry  occasions,  not  in  the  presence  of  the  other  claim- 
ant, is  to  declare  that  one  may  manufacture  evidence  for  himself. 
The  injustice  of  the  rule  contended  for  in  this  case  becomes  appar- 
ent when  we  remember  that  the  statements  of  ''A,"  proclaiming  his 
ownership  would  be  received  while  those  of  ^'B''  declaring  his  title 
would  be  promptly  rejected,  possession  being  the  test  of  inadmissi- 
bility; "A"  having  hired  or  borrowed  the  horse  from  "B,"may 
support  his  fraudulent  pretense  of  ownership  by  the  testimony  of 
numerous  reputable  citizens  as  to  his  declarations;  while  ''B,"  the 
real  owner,  may  not  call  a  single  witness  to  prove  what  he  has  said 
on  the  subject,  because  having  loaned  the  animal  to  "A," he  was 
not  in  possession  when  he  made  the  statements. 

Declarations  by  a  party  in  possession,  against  interest  or  in  dis- 
paragement of  tiue,  are  admissible  under  a  different  rule  from  the 
one  we  are  now  considering. 

For  a  full  discussion  of  this  question,  and  careful  collection  and 
review  of  the  cases,  see  the  two  able  dissenting  opinions  in 
Bobeke  v.  Andrews,  supra. 

The  court  did  not  err  in  rejecting  the  declarations  of  Payne. 

Appellant  ought,  perhaps,  to  have  been  permitted  to  answer  the 

Question  as  to  who  ''  pointed  out  the  mare  as  Payne's  property,"  at 
be  time  he  levied  upon  her  under  the  execution;  it  may  be  that 
this  evidence  was  proper  as  a  part  of  the  res  gestce  of  the  act  of 
making  the  levy;  though  there  is  doubt  upon  this  question  we  do 
not  decide  it;  from  the  record  it  appears  that  appellee  was  not 
present  and  the  rejection  of  a  statement  made  by  some  third  person 
in  his  absence  would  not,  even  if  erroneous,  be  sufficient  in  itself  to 
justify  reversal  of  this  case. 
The  judgment  of  the  county  court  will  be  affirmed* 
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Bettteman  v.  Brandenburg. 

Filed  October  i,  1884, 

Landlord  and  Tenant— Holding  over— Notice  to  Increase  Rent.— A  tenant  of 
demised  premises,  holding  over  after  the  expiration  of  hin  term,  is  presumed  in  law  to  hold 
over  as  tenant  at  the  same  rent  he  had  previously  paid,  if  no  new  agreement  is  made.  But 
if  he  has  notice  from  the  landlord  that  if  he  retains  possession  he  must  pay  a  higher  rent, 
specified  as  to  amount  at  the  time,  he  must  be  deemed  to  assent  to  pay  such  increased  rent. 

Error  to  the  county  court  of  Arapahoe  couuty.  The  opinion 
states  the  facts. 

James  H.  Brotim,  for  the  plaintiff  in  error. 
L,  C,  BockweU,  for  the  defendant  in  error. 

TELelu,  J.  The  tenancy  averred  and  proven  by  plaintiff  in  the 
court  below  was  for  a  single  month;  it  was  not  a  tenancy  ''from 
month  to  month,"  within  the  meaning  of  section  1,493  of  the  gen- 
eral statutes :  the  provisions  therefore,  of  this  section ,  regarding  a 
change  in  the  terms  of  lease,  have  no  application  to  the  contract  now 
under  consideration:  Stopple  Eamp  v.  Mangeot,  42  Oal.,  316.* 

If  plaintiff's  action  had  been  brought  under  this  provision  it  could 
not  be  maintained;  for  the  notice  served  upon  defendant  was  not  a 

E roper  compliance  therewith.     It  is  not,  and  was  not  intended  to 
e  a  "  notice  to  quit"  under  section  1,504  of  the  general  statutes. 

Plaintiff  contends  that  in  view  of  the  proviso  embodied  in  the 
latter  statute  no  notice  was  necessary  to  terminate  the  tenancy 
existing  in  this  case.  His  position  is  that  this  tenancy  was,  by 
contract,  to  end  on  a  day  certain,  viz. :  July  31st,  that  thereafter  he 
was  entitled  to  the  possession  without  notice;  that  he  then  had  the 
right  independently  of  statute,  to  let  the  premises  to  another,  or  re- 
let them  to  defendant  on  such  terms  as  defendant  and  himself 
might  mutually  agree  upon;  and  that  his  notice  to  defendant  on  the 
twenty-first  of  July  was  in  the  nature  of  a  proposition  which,  by 
defendant's  consent  and  acquiescence,  became  binding  upon  him 
as  a  new  contract  for  the  month  of  August. 

We  are  inclined  to  agree  with  plaintiff  in  error  in  these  conclu- 
sions. There  is  no  dispute  but  that  the  original  entry  and  con- 
tinued possession  of  defendant  was  that  of  a  tenant;  and  the  rela- 
tion of  landlord  and  tenant  existed  between  the  parties  during  the 
month  of  August. 

The  notice  in  this  case  was  not  formal  as  a  proposition  for  a  new 
contract,  but  it  was  sufiicient  to  advise  defendant  that  if  he  held 
over  after  the  expiration  of  the  lease,  he  must  pay  an  increased 
rental.  He  made  no  objection  whatever  to  the  increase  proposed, 
quietly  remained  in  possession  during  the  month  of  August,  and 
must  be  held  to  have  accepted  the  conditions  of  the  new  contract. 

The  law  on  this  subject  is,  in  our  judgment,  correctly  stated  as 
follows : 

'  'A  tenant  of  demised  premises,  holding  over  after  the  expiration 
of  his  term,  is  deemed  in  law  to  hold  over  as  tenant  at  the  same 
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rent  he  had  preYioasly  paid,  if  no  neia  agreement  is  made.  But  if  he 
has  notice  from  the  landlord  that  if  he  retains  possession  he  must 
pay  a  higher  rent,  specified  as  to  amount  at  the  time,  he  must  be 
deemed  to  assent  to  pay  such  increased  rent:''  Mack  y.  Burt,  5 
Hun.,  28  cases  cited.  Bee,  also,  Higgins  y.  Holligan,  46  Ills.,  173; 
Hunt  Y.  Bailey,  39  Mo.,  257;  Griffin  y.  Kinsley,  75  Ills..  41;  Hoff 
Y.  Baum,  21  Oal.,  121;  Roberts  y.  Howard,  U  E.  0.  L.  E.,  648.  A 
difference  will  be  obserYed  among  some  of  the  foregoing  cases  upon 
an  allied  question  not  here  presented.  In  Hunt  y.  Bailey,  it  seems 
to  be  held  that  if  upon  receipt  of  the  notice  the  tenant  objects  to 
the  terms  increasing  his  rent  and  indicates  an  intention  not  to  paY, 
although  he  continues  to  hold  the  possession  of  the  premises  with- 
out auY  further  correspondence  with  his  landlord,  he  will  not  be  . 
liable  for  such  increase.  While  in  Griffin  y.  Kinsley,  the  court  de- 
clare, that  by  such  continued  possession  after  objection,  he  will  be 
deemed  to  haYe  changed  his  mind  and  acceded  to  the  new  con- 
dition. 

No  such  objection  was  made  by  defendant,  until  the  month  ex- 
pired; and  therefore  we  are  not  now  required  to  express  an  opinion 
upon  this  particular  question. 

The  situation  of  defendant  in  the  case  before  us  is  analogous  to 
that  of  one  who  '^  contemplating  entering  into  possession  of  the 
lands  of  another,  to  occupy  for  use,  is  informed  by  the  lessor  that 
he  can  do  so  upon  terms  stated  *  ^  *  and  the  party  thereafter 
makes  entr^,  occupies  and  uses  the  land." 

Upon  principle,  the  same  rule  should  ^OYcrnboth  cases;  but  this 
court  has  said  in  the  latter  case,  that  ' '  it  is  a  good  acceptance  of 
the  terms  proposed,  and  he  will  become  thereby  bound,  under  an 
implied  contract,  to  pay  the  sum  named :"  Dickson  y.  Moffat,  5 
Colo.,  114.  As  already  suggested,  by  the  pleadings  and  proofs,  we 
are  adYised  that  plaintiff  is  treating  defendant  as  a  tenant,  under 
an  implied  contract  of  rental;  upon  the  expiration  of  the  lease  for 
July,  plaintiff  elected  not  to  regard  defendant  as  a  trespasser,  but 
to  continue  the  tenancy  under  the  conditions  theretofore  proposed. 

Entertaining  these  Yiews  it  follows  that  we  must  rcYcrse  and  re- 
mand the  cause. 


In  re.  Garyey  on  Habeas  Corpus. 

FUed  October  6, 1884. 

ScPREUE  CouBT  JuDOBS—PowER  OF  TO  ISi^DE  Writs  IN  VACATION.— The  judges  of  the 
supreme  court  cannot,  acting  singly  or  in  vacation,  issue  any  of  the  writs  enumerated  in 
section  3,  of  article  VI,  of  the  constitution,  or  hear  or  determine  the  matters  arising 
thereon. 

Habeas  Corpus— Prisoner  Denied  Speedy  Trial. — A  prisoner  who  has  not  been 
brooght  to  trial  within  the  time  required  by  section  8,  of  the  habeas  corpus  act,  may  apply  to 
be  discharged  on  habeas  corpus. 

The  Same— Detention  of  Prisoner  for  Five  Terms.— A  prisoner  who  is  held  in  cus- 
tody for  five  successive  terms  of  court,  without  being  tried,  is  entitled  to  be  discharged  on 
habeas  corpus. 
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Petition  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

WeUs,  Smith  &  Macon,  for  the  petitioner. 

D.  F.  Urmy,  AUomey-Oeneral,  for  the  people. 

Stone,  J.  The  petitioner,  who  is  imprisoned  to  answer  to  an  in- 
dictment for  manslaughter,  now  pending  in  the  criminal  court  of 
Arapahoe  county,  prays  to  be  discnarged  of  his  imprisonment  under 
the  provisions  of  tne  eighth  section  of  the  habeas  corpus  act,  general 
statutes,  p.  636,  which  is  in  the  words  following: 

'*  If  any  person  shall  be  committed  for  a  criminal,  or  supposed 
criminal  matter,  and  not  admitted  to  bail,  and  shall  not  be  tried  on 
or  before  the  second  term  of  the  court,  having  jurisdiction  of  the 
offense,  the  prisoner  shall  be  set  at  liberty  by  me  court,  unless  the 
delay  shall  happen  on  the  application  of  tne  prisoner.  If  such  court, 
at  the  second  term,  shall  be  satisfied  that  due  exertions  have  been 
made  to  procure  the  evidence  for,  or  on  behalf  of  the  people,  and 
that  there  are  reasonable  grounds  to  believe  that  such  evidence  may 
be  procured  at  the  third  term,  they  shall  have  power  to  continue 
sucn  case  till  the  third  term.  If  any  such  prisoner  shall  have  been 
admitted  to  bail  for  other  than  a  capital  offense,  the  court  may  con- 
tinue the  trial  of  said  cause  to  a  third  term,  if  it  shall  appear,  by 
oath  or  affirmation,  that  the  witnesses  for  the  people  of  the  state  are 
absent,  such  witnesses  being  mentioned  by  name,  and  the  court 
shown  wherein  their  testimony  is  material." 

The  facts  stated  in  the  petition,  and  shown  by  the  records,  to 
bring  the  case  within  the  provisions  of  the  statute,  are  that,  in 
!^iarch,  1881,  the  petitioner  was  indicted  for  murder;  that,  before  he 
was  subjected  to  mal,  the  law  of  murder,  as  to  him,  was  repealed; 
that,  at  the  September  term  of  the  district  court  of  Arapahoe  county, 
the  prisoner  was  tried,  upon  said  indictment,  for  murder,  found 

Siilty  thereof,  and,  by  said  court,  sentenced  to  the  penitentiary  for 
e.  That  tliereafter,  petitioner  prosecuted  a  writ  of  error  out  of 
the  supreme  court,  to  reverse  the  judgment  aforesaid,  and  that  said 
judgment  was,  at  the  April  term,  1883,  of  said  supreme  courts  re- 
versed, upon  the  nound  that,  o.wing  to  the  repeal  of  the  law  of 
murder,  as  aforesaid,  the  petitioner,  could  be  prosecuted  and  pun- 
ished for  manslaughter  only,  under  said  indictment,  and  thereupon 
the  said  cause  was  remanded  to  the  said  district  court  with  direc- 
tions to  proceed  according  to  law.  That  thereafter,  at  the  April 
term,  1883,  of  the  said  district  court,  the  petitioner  was,  without  any 
trial  whatsoever,  sentenced  to  imprisonment  in  the  penitentiarv  for 
the  term  of  eight  years  for  manslaughter,  and  was  imprisoned  ac- 
cordingly. That  tnereafter,  at  the  December  term,  1883,  of  the  su- 
preme court,  the  petitioner  applied  to  be  discharged  from  said  last 
mentioned  imprisonment  under  the  habeas  corpus  act;  and  there- 
upon, by  the  judgment  of  the  said  supreme  court,  it  was  held  that 
tne  said  last  mentioned  jud^ent  of  the  said  district  court  was  void 
for  want  of  a  trial  and  verdict  upon  said  indictment,  but,  inasmuch 
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as  it  appeared  tbat  petitioner  stood  legally  indicted  of  a  felony,  it 
was  ordered  that  he  be  discharged  from  imprisonment  in  the  peni- 
tentiary, and  to  be  remanded  to  the  cnstody  of  the  sheriff  of  Ara- 
pahoe county,  unless  he  should  give  bail  in  a  sum  fixed  by  this  court: 
In  re  Oanrey,  3  West  Coast  Bep.,  1. 

It  is  further  shown  that,  being  so  remanded  in  pursuance  of  the 
order  of  the  supreme  court  as  aforesaid,  the  petitioner  was  again 
brought  to  the  bar  of  said  district  court,  whereupon  afterwards  he 
interposed  his  motion  to  be  discharged,  for  that,  although  committed 
for  a  criminal  matter  and  not  having  given  bail,  he  had  not  been 
tried  on  or  before  the  second  term  of  tne  court  having  jurisdiction 
of  the  offense,  such  delay  not  happening  on  the  application  of  said 
petitioner,  and  that  thereupon  he  was  entitied  to  be  set  at  liberty  in 
punmanoe  of  the  eighth  section  of  the  habeas  carpus  act. 

That  afterwards,  on  or  about  the  fourth  day  of  Majr,  1884,  the 
said  district  court,  without  determining  petitioner's  said  motion, 
transmitted  the  record  of  the  indictment  and  proceedings  aforesaid 
into  the  criminal  court  of  said  Arapahoe  county,  a  court  having  con- 
current jurisdiction  of  said  offense,  and  that  the  motio;i  aforesaid, 
coming  on  then  to  be  heard,  was  denied  bv  said  criminal  court,  where- 
fore the  petitioner  applies  to  be  set  at  liberty  upon  the  present  writ 
of  habeas  corpus  by  this  court. 

The  present  application  of  the  petitioner  was  first  made  to  me,  as 
one  of  the  judges  of  this  court  at  chambers,  in  vacation,  the  latter 
I>art  of  June  last,  and  a  question  then  arose  touching  the  jurisdic- 
tion of  the  judges  of  this  court,  or  either  of  them,  to  act  upon  such 
application  in  vacation,  and  having  declined  to  entertain  jurisdiction 
in  the' matter  the  application  was  renewed  to  the  court  upon  its  con- 
vening at  the  present  session.  The  same  question,  respecting  appli- 
cations for  this  and  other  writs  of  original  jurisdiction,  has  been 
frequently  raised  before  us  at  chambers,  and  as  frequently  ruled 
upon  by  the  judges,  but  as  no  record  is  made  of  such  proceedings  in 
vacation,  no  written  opinion  declaring  such  ruling  has  ever  been  filed 
by  the  court,  and  hence,  although  this' question  is  not  a  material  one 
in  the  determination  of  this  application,  since  it  is  presented  to  the 
court,  yet  we  deem  it  not  out  of  place  to  pass  upon  the  question 
here,  in  order  that  it  may  furnish  a  referable  guide  hereafter. 

The  points,  therefore,  to  be  passed  upon  in  order  are: 

Firsi— May  the  judges  of  the  supreme  court,  or  either  of  them,  en- 
tertain jurisdiction  to  hear  and  determine  such  matters  in  vacation  ? 

Second — ^Does  the  writ  of  habeas  corpus  he  as  the  proper  remedy 
in  this  case  ? 

Third — Oaght  the  petitioner  to  be  discharged  or  set  at  liberty 
upon  the  state  of  facts  presented  ? 

Upon  the  first  quesuon  there  is  very  littie  authority  to  guide  in 
reaching  a  conclusion,  aside  from  the  language  of  our  state  constitu- 
tion bearing  thereon. 

Section  2  of  article  YI  of  the  constitution  declares  that  ''The 
supreme  court,  except  as  otherwise  provided  in  this  constitution. 
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shall  have  appellate  jarisdiction  only."  ^  *  *  And  section  3, 
following,  reads  as  follows : 

"  It  shall  have  power  to  issne  writs  of  habeas  corpus,  mandamas, 
quo  warranto,  certiorari,  injunction,  and  other  original  and  remedial 
writs,  with  authority  to  hear  and  determine  the  same." 

This  language  confers  jurisdiction,  in  respect  of  remedies  under 
the  several  writs  enumerated,  upon  the  court  onlv  by  express  terms, 
and  not  upon  the  judges  thereof,  and  therefore  if  the  judges  possess 
any  such  power  it  is  by  implication  from  the  foregoing  language. 
That  no  such  implication  arises  has  been  uniformly  held  by  tiie 
judges  of  this  court  ever  since  the  organization  thereof  under  the 
state  constitution.  This  court,  as  expressed  by  the  language  of  the 
constitution  above  quoted,  is  constituted  to  be  primaril}^  and  essen- 
tially a  court  of  appellate  jurisdiction.  Constitutions  are  instruments 
of  limitation,  chiefly  as  to  the  powers  thereby  conferred,  and  had  it 
been  the  intent  of  the  framers  of  our  constitution  to^  confer  juris- 
diction in  respect  of  the  writs  mentioned,  upon  the  judges  of  this 
court  to  act  singly  and  out  of  term,  such  intent,  as  in  the  constitu- 
tions of  mf^ny  of  the  other  states,  should  have  been  clearly  ex- 
pressed. 

The  question  of  most  difficulty  to  be  answersed  is  that,  inasmuch 
as  the  legislature  has  by  statutory  provisions  (section  1,609,  general 
statutes)  conferred  this  authority  upon  the  judges,  and  since  the 
constitution  does  not  expressly  declare  that  the  justices  in  vacation 
shall  not  exercise  this  power,  and  that  the  legislature  retains  ail 
legitimate  powers  not  expressly  forbidden,  may  it  not  legally  confer 
such  power  upon  the  justices  ? 

If  tiiis  question  be  answered  in  the  negative,  as  we  think  it  should 
be,  it  is  chiefly  because  the  enumeration  by  the  constitution  of  cer- 
tain powers  to  be  exercised  by  the  court,  and  other  language  con- 
tained in  that  instrument  ,jby  clear  implication,  forbids  the  exercise 
of  such  authority  by  the  justices  out  of  term. 

In  the  case  of  ex  parte  BoUman,  4th  Cranch,  75,  under  a  statute 
giving  the  right  to  justices  of  the  supreme  court  of  the  United 
States  to  issue  the  writ,  but  not  to  the  court,  it  was  held,  (Johnson, 
J.  dissenting)  that  the  court  might  do  so  if  in  the  exercise  of  its 
appellate  powers;  but  that  the  converse  of  this  proposition  would 
legally  follow,  is  far  from  conclasive.  We  incline  to  think  that  the 
writ  of  habeas  corpus,  while  ancient  and  existing  as  a  common  law 
writ  before  its  enactment,  as  the  statute  of  31  Car.  II,  is  not  now 
issued  by  courts  or  judges  except  the  power  so  to  do  is  expressly 
given  by  statute. 

And  m  the  case  of  ex  parte  Bollman,  supra,  it  is  said  by  chief- 
justice  Marshall  that  ^'courts  which  originate  in  the  common  law^ 
possess  a  jurisdiction  which  must  be  regulated  by  a  common  law, 
until  some  statute  shall  change  their  established  principles,  but 
courts  which  are  erected  by  written  law  and  whose  jurisdiction  is 
defined  by  written  law,  cannot  transcend  that  jurisdiction :  *  *  * 
for  the  meaning  of  the  term  habeas  corpus,  resort  may  unquestionably 
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be  had  to  the  common  law;  bat  the  power  to  award  the  writ  bj  the 
ootirts  of  the  United  States  mast  be  given  by  written  law."  And, 
considering  the  language  of  oar  own  constitation  touching  this 
question,  and  also  the  nature,  objects  and  prime  functions  of  our 
supreme  court,  we  conclude  that  the  justices  thereof,  acting  singly 
or  out  of  term,  are  without  constitutional  jurisdiction  and  authority 
to.  issue  the  certain  writs  enumerated  in  the  constitutional  pro- 
vision referred  to,  or  to  hear  or  determine  the  matters  arising 
thereon. 

Second — ^Is  the  proceeding  hj  hcibeas  corpus  the  proper  remedy,  in 
this  case? 

We  think  it  is.  The  statute  under  which  the  remedy  is  sought, 
and  the  onlv  one  which  affords  such  remedy,  where  one  exists  at  all, 
Ib  in  the  haoeaa  corpus  act,  and  a  substantially  similar  provision  for 
accomplishing  the  same  object — the  securing  to  persons  charged 
with  the  higher  class  of  crimes  a  speedy  trial,  according  to  law — was 
contained  in  the  English  habeas  corpus  act  of  Charles  il,  and,  with 
various  modifications,  has  been  brought  down  to  our  time,  as  a  part 
of  the  act  providing  for  the  issue  of  this  famous  writ  of  right,  for  the 
raotection  of  personal  liberty.  In  the  case  of  Brooks  v.  reople,  88 
jU.,  327,  under  a  similar  statute,  the  question  was  presented  bv  writ 
of  error,  the  statute  in  question  having  been  taken  out  of  the  habeas 
corpus  act,  and  placed  in  the  general  criminal  law;  and  so  the  ques- 
tion whether  ?iabeas  corpus  would  lie,  was  not  raised  or  discussed,  in 
the  principal  opinion;  but,  in  the  separate  opinion  of  Mr.  Justice 
Scott,  who  dissented  upon  another  ground,  it  is  said  that  habeas  cor* 
pushes  in  such  cases. 

The  case  of  the  Commonwealth  v.  Adcock,  8  Grattan,  661,  cited 
by  the  attorney  general,  we  deem  unnecessary  to  review.  It  is  suf- 
ficient to  say  that  it  is  unsafe  to  attempt  to  avoid  the  hard  conse- 
quences of  a  particular  case,  by  setting  up  what  the  court  or  judge 
may  conceive  to  be  the  ''  spirit  of  the  law,"  against  the  plain  letter 
and  principles  of  the  law. 

The  same  remedy  was  pursued  in  the  cases  of  Green  v.  Common- 
wealth, 1  Bob.  (Va.),  731,  and  in  Glover's  case,  109  Mass.,  340,  and 
upon  principle,  we  think  the  writ  in  such  cases  ought  to  lie,  for  if  a 
given  case  is  brought  within  the  provisions  of  the  act,  it  becomes  a 
case  of  an  unlawful  restraint  of  liberty.  A  few  authorities  hold  a 
contrary  doctrine,  but,  so  far  as  I  have  examined,  are  cases  arising 
upon  s^tutes  different  from  ours,  such  as  the  cases  of  ex  parte  Mc- 
Ghehan,  22  Ohio  St.,  444,  where  the  statute  provided  for  the  abso- 
lute discharge  of  the  prisoner  from  the  offense;  and  it  was  held  that 
the  judgment  of  the  court  below  denying  the  motion  for  such  dis- 
charge, was  to  be  reviewed  upon  error,  inasmuch  as  said  judgment 
was  a  final  discharge,  which,  in  effect,  was  an  acquittal  of  the  crime 
charged.  Our  statute,  it  will  be  noted,  does  not  work  such  discharge 
of  the  offense,  but  operates  merely  to  set  the  prisoner  at  liberty. 

For  the  foregoing  reasons  we  must  hold,  that  in  the  case  at  bar, 
the  writ  prayed  is  the  proper  remedy. 
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Third — Oaght  the  petitioner  to  be  discharged  upon  the  facts  pre- 
sented ? 

The  answer  to  this  question  rests  upon  matters  of  fact  solely,  for 
in  a  case  brought  fairly  within  its  provisions  the  statute  seems  to  be 
peremptory.  We  are  not  compelled,  upon  this  application,  to  con- 
sider tne  proceedings  in  this  case  prior  to  the  reversal  upon  error  by 
the  court,  6  Colo.,  659,  in  May  1883,  of  the  judgment  of  the  district 
court  upon  the  conviction  for  murder.  It  appears  from  the  uncon- 
tradicted averments  of  the  petition  that  when  the  cause  was  then 
remanded  to  the  district  court  for  ' '  for  further  proceedings  accord- 
ing to  law,"  the  April  term  of  that  court  was  still  in  session,  and 
there  can  be  no  donbt  as  to  that  court's  then  having  junadio- 
tion  to  try  the  case.  Instead  of  putting  the  petitioner  upon  trial  for 
the  crime  of  manslaughter,  the  court  without  trial  or  verdict,  pro- 
nounced judgment  against  him  and  committed  him  to  the  peniten- 
tiary for  the  term  of  eight  years.  This  court,  upon  habeus  corpus^ 
again  interposed  and  discharged  him  from  the  Dcnitentiary,  but  re- 
manded him  to  the  custody  of  the  sheriff  to  be  held  for  trial. 

In  the  meantime  Uie  September  term,  1883,  and  the  Januarv  teim, 
1884,  of  said  court  came  and  went,  and  at  the  following  April  term, 
1884,  the  petitioner  interposed  his  motion  for  discharge  under  the 
statute.  Before  the  hearing  upon  this  motion  the  cause  was  trans- 
ferred from  the  district  court  upon  its  own  motion  to  the  criminal 
court  of  Arapahoe  county.  The  March  term  of  this  latter  court  was 
then  in  session,  and  upon  a  hearing  therein  of  petitioner's  said 
motion  it  was  denied,  after  which  the  term  adjourned  without  trying 
him. 

It  appears  then  from  the  record  that  there  were  four  terms  of  the 
district  court,  to  wit:  April  and  September,  1883,  and  January  and 
April,  1884,  at  each  of  which  that  court  had  jurisdiction  both  of  the 
petitioner  and  his  offense,  and  there  was  in  addition  one  term  of  the 
criminal  court,  when  this  latter  court  possessed  such  jurisdiction^ 
At  each  of  these  five  terms  the  petitioner  might  have  been  tried; 
the  failure  to  try  did  not  happen  upon  his  application  and  he  has 
been  in  custody  during  the  entire  time. 

It  seems  to  us,  under  this  state  of  facts,  that  we  must  either  mis- 
construe the  statute  and  legislate  into  it  much  that  does  not  appear 
therein,  or  grant  the  prayer  of  the  petitioner;  and,  for  as  much  as  the 
facts  disclosed  as  above  recited  appear  to  bring  the  case  clearly 
within  the  plain  provisions  of  the  statute  upon  which  this  applica- 
tion is  made,  it  becomes  our  duty,  in  administering  the  law,  to  ad- 
judge and  order  that  the  petitioner  be  set  at  liberty,  and  it  is  so 
ordered  accordingly. 
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ToLNNiaES  V.  Drake  et  al.  « 

Filed  October  6,  1884. 

SmvicE  OF  Suincoirs  bt  Plaintiff— Default — Judghbnt. — The  service  of  a  summons 
by  a  plaintiff  in  an  action,  altboug^h  specially  deputized  by  the  sheriff  to  make  the  same,  is 
▼Old,  and  a  judgment  by  default  entered  upon  such  service  is  a  nullity. 

Erbob  to.  the  coimty  court  of  Gunnison  county.  The  opinion 
states  the  facts. 

TJiomas,  McDougal  &  Thomas^  for  the  plaintiff  in  error. 
Jhercrombie  dt  Hawley,  for  the  defendants  in  error. 

Beck,  0.  J.  The  principal  question  submitted  for  adjudication 
in  this  case  is,  whether  under  our  statute  a  plaintiff  can  serre  his 
own  summons. 

The  record  discloses  that  Drake,  one  of  the  plainti£b  below,  was 
especially  appointed  by  the  sheriff  of  Gunnison  county,  to  serve 
fhe  summons  in  this  case,  and  that  he  did  serve  and  return  the  same 
in  manner  specified  in  the  civil  code. 

The  provision  referred  to  is  as  follows :  ' '  The  summons  shall 
be  served  by  the  sheriff  of  the  county  where  the  defendant  is  found, 
or  by  his  deputy,  or  by  a  person  specially  appointed  by  him,  or  ap- 
pointed by  a  judge  of  the  court  in  which  the  action  is  brought. 
When  the  summons  is  served  by  the  sheriff  or  his  deputy,  it  shall 
be  returned  with  the  certificate  of  the  officer  of  its  service,  to  the 
office  of  the  clerk  from  which  the  summons  issued.  When  the  sum- 
mons is  served  by  any  other  person,  as  before  provided,  it  shall  be 
returned  to  the  office  of  the  clerk  from  which  it  issued,  with  the 
affidavit  of  said  person  of  its  service :"  Civil  Gode  Oomp.  1883,  page 
13,  Sec.  39. 

It  is  provided  in  the  general  statutes  that  whenever  the  sheriff 
shall  be  a  party  to  a  cause,  or  whenever  an  affidavit  is  made  and 
filed  with  the  dlerk,  by  a  party  to  a  litigation,  that  he  believes  the 
sheriff  would  not,  by  reason  of  partiality,  prejudice,  consanguinity 
or  interest,  faithfully  perform  his  duties  in  any  suit,  the  coroner 
shall  ezeci^te  process  of  every  kind  therein:  General  Statutes,  1883, 
Sec.  613,  614. 

The  plaintiff  not  being  prohibited  from  serving  his  summons,  by 
the  express  letter  of  the  statutes,  it  is  contended  that  the  authority 
conferred  upon  a  sheriff  to  specially  appoint  a  person  to  serve  the 
writ,  authorizes  him  to  appoint  the  plaintiff  in  the  action. 

We  do  not  think  this  position  is  sound.  Our  statute,  when  its 
several  provisions  are  considered  together,  is  found  to  be  but  de- 
claratory of  the  common  law  rules  upon  this  subject.  Under  these 
rales  all  writs  and  processes  were  regularly  delivered  to  the  sheriff, 
for  service,  and  he  was  sworn  to  execute  the  same  without  favor, 
dread  or  corruption. 

Nevertheless,  if  the  sheriff  was  partial,  by  reason  of  consanguinity 
or  affinity,  or  if  he  was  under  the  power  of  either  party,  or  if  he 
was  himself  a  party  to  the  action,  so  that  he  could  not  be  presumed 
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indifferent  in  the  service  and  retnm  of  the  writ,  the  process  was 
directed  to  the  coroner.  If  the  coroner  was  partial  or  not  indiffer- 
ent in  the  matter,  two  persons  called  elisors,  against  whom  no  cause 
of  challenge  existed,  were  named  by  the  court  to  execate  the 
process:  8  Bacoris  Abv.,  pp.  689,  690. 

A  careful  consideration  of  the  various  provisions  of  the  statutes 
of  this  state,  renders  it  apparent  that  it  was  the  intention  of  the 
framers,  to  insure  to  litigants  the  same  rights  that  were  secured  by 
the  rules  of  the  common  law,  to  wit:  that  all  process  be  served  by 
disinterested  and  impartial  ofScers  or.  persons.  This  intention 
would  certainly  be  defeated  by  the  construction  contended  for. 

It  is  clear,  upon  principle,  that  the  same  causes  which  should 
disqualify  a  sworn  officer  from  serving  a  writ,  should  equally  dis- 
qualify a  private  person. 

*It  would  involve  an  absurdity  to  say  that  a  party  to  a  suit  shall  be 
protected  against  the  presnmed  partiality  of  a  regolarl:^  commis- 
sioned  and  sworn  officer  of  the  court,  arising  either  from  his  interest 
in  the  subject  matter  of  litigation  as  a  pai'ty  thereto,  or  from  other 
causes,  and  at  the  same  time  be  exposed  to  the  partial  prejudiced 
or  corrupt  official  action  of  any  other  person  or  party  obnoxious  to 
the  same  objections. 

The  statute  does  not  say  that  a  plaintiff  may  execute  his  own  writ, 
and  principle,  reason  and  authority  alike  forbid  such  a  construction. 

The  code  of  Mississippi  (Revised  Code,  1871,  sec.  257),  provides 
that  if  the  sheriff  be  a  party  or  interested  in  any  suit,  or  for  other 
just  cause,  is  rendered  incapable  or  unfit  to  execute  his  office  in  any 
particular  case,  the  coroner  shall  perform  the  duties  of  sheriff  and 
execute  all  writs.  Under  this  statute,  in  the  case  of  Dyson  v.  Ba- 
ker, 54  Miss.,  24,  wherein  a  plaintiff  had  been  specially  deputized 
by  the  sheriff  to  execute  a  writ  of  attachment  in  nis  own  case,  the 
court  held  that  both  the  officers  of  the  court  and  private  persons 
were  disqualified  to  execute  process  in  oases  wherein  they  were 
parties  or  interested. 

The  case  of  Filkins  v.  O'SuUivan,  79  Ills. ,  624,  is  very  similar, 
in  all  respects,  to  the  one  under  consideration. 

The  statutes  of  Illinois  of  1869,  Laws  1869,  page  399,  authorized 
the  sheriff  to  appoint  a  special  deputy  to  serve  any  process  issuing 
out  of  a  court  of  record,  by  indorsing  the  appointment  on  the  writ. 
The  person  so  appointed  was  required  to  serve  the  writ  by  reading 
the  same  and  delivering  to  the  defendant  a  copy  thereof,  and  the 
return  was  to  be  made  under  oath. 

The  plaintiff  in-  the  above  case  was  authorized  to  serve  the  sum- 
mons. The  court  said  this  was  error;  that  a  party  could  not  serve 
his  own  writ.  On  account  of  this  error,  and  of  a  defective  return  of 
the  writ,  it  was  held  that  the  court  below  acquired  no  jurisdiction  of 
the  person  of  the  defendant. 

Counsel  for  defendants  in  error,  in  the  present  case,  call  our  at- 
tention to  the  fact  that  the  provisions  of  the  New  York  code,  forbid 
a  party  to  the  action  to  serve  a  summons  in  any  case.     They  then 
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cite  the  cases  of  Mjer  y.  Overton,  4  E.  D.  Smith,  428,  and  Hunter 
Y.  Lester,  18  How.  Pr.,  p.  347,  as  establishing  the  doctrine  that  if 
a  plaintiff  does  serve  his  own  summons,  it  is  only  deemed  an  irreg- 
ularity, and  is  cured  by  judgment. 

TVe  cannot  approve  this  doctrine,  where  a  plaintiff  is  disqualified 
by  statute,  to  perform  an  official  act  necessary  to  give  the  court 
jurisdiction  over  the  person  of  the  defendant.  As  in  cases  referred 
to  by  counsel,  to  hold  that  if  he  does  perform  such  act,  and  the 
court  proceeds  in  the  absence  of  the  defendant  to  render  judgment 
by  default  against  the  defendant,  the  defect  is  cured  and  the  judg- 
ment must  stand,  would  seem  to  fritter  awieiy,  by  construction,  the 
protection  against  frauds  intended  to  be  secured  to  suitors  by  the 
statute. 

The  last  mentioned  cases  hold,  however,  that  if  the  defendant  ap- 
pears before  judgment,  and  moves  to  quash  the  return,  limiting  his 
appearance  for  the  purposes  of  the  motion,  the  error  may  be  cor- 
rected. That  was  tne  course  adopted  by  the  defendant  below  in 
this  case,  and  the  refusal  of  the  court  to  quash  the  return  of  service, 
is  the  principal  error  assigned.  This  ruling  would  seem  to  have 
been  erroneous,  even  under  the  authority  just  cited. 

We  are  of  opinion  that  the  service  of  a  summons,  by  a  plaintiff  in 
the  cause,  is  void,  and  that  a  judgment  entered  in  the  absence  of  the 
defendant,  upon  such  service,  is  a  nullity. 

^  The  judgment  is  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  the  clerk  of  the  court  below  to  isaue  an  aliaa  writ  of  sum- 
mons. 

Judgment  reversed. 


SUPREME  COURT   OF  NEVADA. 
Alt  v.  California  Fig  Syrup  Company. 

FiUd  October  6',  1884^ 

AppKAir— Certificate  of  Deposit  ik  Lieu  of  Appeal  Undertaking. —The  statutory  re- 
quirement, that  to  render  an  appeal  effectual,  the  appellant  may,  instead  of  giving  an  under- 
taking? with  sureties,  deposit  money  e^ual  in  amount  to  the  st^n  named  in  the  undertaking, 
is  substantially  complied  with  by  leavmg  with  the  clerk  a  certificate  of  deposit,  payable  to  his 
order,  for  the  requisite  amount. 

Motion  to  dismiss  an  app^^l  from  the  seventh  judicial  district 
court  for  Washoe  county.     The  opinion  states  the  facts. 

Thoma/8  E,  Haydon^ioi  the  appellant. 
R.  H.  Lindsay y  for  the  respondent. 

Belknap,  J.  This  is  a  motion  to  dismiss  an  appeal  because  of 
appellant's  alleged  failure  to  give  the  undertaking  or  deposit  the 
money  necessary  to  make  an  appeal  effectual. 

Upon  the  evening  of  the  fifth  day,  following  the  appeal,  the  de- 
fendant presented  the  clerk  of  the  district  court  with  a  certificate  of 
deposit,  payable  to  his  order,  and  issued  by  the  First  National  Bank 
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of  Reno,  for  the  sum  of  $2,621.10,  and  requested  a  receipt  for  this 
amoont  of  money.  The  clerk  was  disinclined  to  treat  the  certificate 
as  money.  In  this  emergency,  he  was  requested  by  defendant's  at- 
torney to  accompany  him  to  the  bank  that  issued  the  certificate,  and 
haye  it  cashed.  The  clerk  had  no  suitable  place  for  safely  keeping 
the  money,  and,  preferring  to  treat  the  certificate  as  money,  rather 
than  haye  the  coin  or  currency  in  his  custody  that  night,  receipted 
to  appellant  for  $2,621.10,  and  receiyed  therefor  the  certificate. 
The  next  day  the  bank  paid  the  certificate,  on  presentation  by  the 
olerk. 

We  are  of  the  opinion  that  these  facts  constitute  a  compliance  with 
the  statutory  requirement,  that  to  render  an  appeal  effectual  the  ap- 
pellant may,  instead  of  giying  an  undertaking  with  sureties,  deposit 
money  equal  in  amount  to  the  sum  named  in  the  undertaking.  This 
conclusion  is  reached,  because  all  of  the  acts  of  the  appellant  in  the 
premises  are  characterized  by  good  faith,  and  an  intention  to  meet 
the  substantial  requirements  of  the  statute.  Appellant  probably  em- 
ployed the  certificate  of  deposit,  instead  of  the  actual  money,  as  a 
matter  of  safety  and  conyenience  in  the  first  instance*  When  the 
clerk,  consulting  his  own  accommodation,  accepted  the  certificate, 
not  for  the  purpose  of  assisting  in  a  simulated  compliance  with  the 
law,  but  because  the  amount  of  money  called  for  by  the  certificate 
had  been  appropriated  to  its  payment,  the  requirements  of  the  stat- 
ute were  substantially  performed. 

Motion  denied. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  8.587. 
Lux  ET  AL.  V.  HaOGIN  ET  AL. 

In  Bank.    Filed  October  t/,  1884. 

RioHTB  OP  Grantee  in  Natural  Streams  at  Common  Law  and  in  California.— Whatever 
limitations  there  may  be  upon  the  right  which  the  grantee  of  a  parcel  of  land  acquires  in  a 
natural  stream  of  water  running  over  it,  it  is  well  settled,  both  by  the  common  law,  and  in 
this  state,  that  the  right  itself  is  incident  to  the  property  in  the  land,  and  passes  by  a  grant 
thereof,  as  an  incorporal  hereditament 

The  Same— Appropriation  op  Water— Construction  of  Code  and  United  States 
Statutes.— One  who  purchases  land  from  the  United  States,  or  from  this  state,  after  the 
whole,  or  some  part  of  the  water  of  a  natural  water-course,  running  through  such  land,  haa 
been  appropriated  by  some  one  else,  under  the  act  of  congress  of  July  26,  1866,  or  under  the 
provisions  of  title  v  III  of  the  civil  code  of  this  state,  takes  such  land  subject  to  the  rights 
acquired  by  such  prior  appropriator.  Such  provisions  of  the  civil  code  only  affect  water 
flowing  over  lands  owned  by  thi<«  state,  or  by  the  United  States.  They  do  not  affect  the 
rights  of  riparian  proprietors,  (1)  because  it  is  expressly  declared  that  they  shall  not;  and  (2> 
because  an  owner  of  land  cannot  be  divested  of  any  interest  which  he  has  acquired  therein^ 
except  for  a  public  use,  and  not  then  until  just  compensation  has  been  made. 

The  Same— Appropriation  of  Water  on  Public  Land  after  date  of  Purchase.— The 
right  of  a  purchaser  of  public  lands  of  this  state,  to  have  a  natural  stream  of  water  flowing 
thereon,  at  the  date  of  his  purchase,  continue  to  flow  currere  aoUbat,  is  not  affected  by  an  ap- 
propriation of  t^e  waters  of  such  stream,  made  subsequent  to  the  date  of  his  purchase,  but 
prior  to  the  date  of  his  patent. 

Rights  of  Kiparian  Proprietors,  as  between  themsblves  and  others.— A  riparian 

{>roprietor  has  a  right  to  the  reasonable  use  of  water,  flowing  in  a  natural  stream  over  his 
and.    What  is  a  reasonable  use,  in  any  given  case,  depends  upon  the  facts  and  dicumstanoe* 
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of  that  case.^  But  it  is  only  as  between  riparian  proprietors  that  the  question  can  ever  arise. 
One,  not  a  riparian  pftprietor,  has  no  right  to  interfere  in  any  way  with  the  natural  flow  of 
a  stream  of  water  over  a  riparian  proprietor's  land. 

The  Same— Estoppel  IN  pais— What  amounts  to. — A  riparian  proprietor  is  not  estopped 
from  disputing  the  validity  of  an  appropriation  of  the  waters  of  a  stream  flowing  througn  his 
land,  by  the  mere  facu  that  he  knew  of  the  intention  of  the  appropriator  to  divert  such  water 
before  any  was  diverted,  and  of  the  construction  of  works  for  sucn  purpose,  but  made  no  ob- 
jection thereto  before  bringing  an  action  to  prevent  the  same. 

Appeal  from  an  order  of  the  superior  court  of  Kern  county,  deny- 
ing the  plainti£G3  a  new  trial.     The  opinions  state  the  facts. 

Stetson  &  Houghton  and  McAllister  &  Bergin,  for  the  appellants. 
Louis  T.   Haggin,   Garber,  Thornton  <k  Bishop  and  jPlournoy  <jk 
Mhoon,  for  the  respondent. 

Shabpstein,  J.  The  (Question  whether  in  this  state  one  can  right- 
fully divert  and  approi>riate  to  a  useful  purpose  any  considerable 
part  of  the  water  flowing  in  a  natural  stream  over  the  lands  of 
others,  who  are  making  no  use  of  it  and  deriving  no  benefit  from  it, 
beyond  such  as  it  naturally  confers  by  running  through  their  lands, 
has  been  elaborately  argued  by  counsel.  The  contention  of  the 
respondent  is  that  ''the  doctrine  that  the  owner  of  land  upon  the 
margin  of  a  flowing  stream,  has  the  right,  incident  to  such  owner- 
ship, that  such  stream  shall  continue  to  flow  unaltered  in  quality 
and  undiminished  in  quantity,  is ,  a  doctrine  that  was  unknown  to 
the  common  law  of  England,  but  on  the  contrary,  the  common  law 
was  that  first  in  time  was  first  in  right  as  to  the  uses  of  the  water  of 
a  flowing  stream,  and  no  action  could  be  except  for  a  disturbance 
of  actual  use  under  an  appropriation  previously  made,"  and  that 
the  law  of  this  state,  in  that  respect,  is  the  same  as  the  common 
law  of  England  was.  But  if  the  common  law  of  England  were 
otherwise,  ''  the  so-called  doctrine  of  riparian  rights,  whereby  a 
proprietor  of  land  bordering  upon  a  running  stream  is  presumed  to 
have  a  right  to  the  full,  free  and  uninterrupted  waters. of  such 
stream,  is  not,  and  never  has  been,  the  law  of  this  state;  at  least  so 
far  as  appertains  to  state  or  government  lands,  as  contradistin- 
guished from  those  held  by  Mexican  grant." 

While  it  way  be  difficult  and  perhaps  impossible  to  define  with 
precision  the  character  and  extent  of  the  right  which  the  grantee  of 
a  parcel  of  land  acquires  in  a  natural  stream  of  water  running  over 
it,  all  the  text  writers  and  all  the  cases,  so  far  as  we  are  advised, 
agree  that  it  constitutes  a  corporeal  right  or  hereditament  that 
passes  by  grant  of  the  land  over  which  it  runs.  "  For  land,"  says 
Sir  Edward  Coke,  '' comprehendeth  in  its  legal  signification,  any 
ground,  soil  or  earth  whatsoever,  as  arable,  meadows,  pastures^ 
woods,  moors,  tvaters,  marshes,  furzes  and  heath:"  llnst.,  4;  2  Bla. 
Com.,  18;  Woolrych  Law  of  Waters,  146;  Angell  on  Water- 
courses, 8. 

'*  The  right  to  flowing  water  is  now  well  settled  to  be  a  ri^ht  inci- 
dent to  property  in  the  land:"  Shaw,  0.  J.,  in  Elliott  v.  Fitchburg 
B.  B.  Co.,  10  Cush.,  193.  "But  this  right  or  corporeal  heredita- 
ment, which  is  embraced  within  or  appertains  to  the  ownership  of 
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the  land  over  and  through  which  a  watercourse  run§,  is  subject  to 
the  same  moidents  as  all  other  interests  in  real  property.  It  may 
be  conveyed  absolutely,  by  grant;  so,  too,  it  may  be  lost  or  ac- 
quired, either  wholly  or  in  part,  by  an  adverse  user  sufficiently  long, 
exclusive  and  notorious,  to  furnish  adequate  grounds  for  the  pre- 
sumption of  a  grant:"  Brace  v.  Yale,  10  Allen,  441.  So  that  what- 
ever limitations  there  may  be  upon  the  right,  it  is  well  settled  that 
the  right  itself  is  incident  to  property  in  land.  It  constitutes  a  real 
or  corporeal  hereditament.  It  is  often  said  that  the  owner  of  land 
over  which  a  natural  stream  of  water  runs  has  no  property  in  the 
water  itself,  but  a  simple  usufruct  while  it  passes  along.  Aqua  cur- 
rU  et  debet  currere  ut  currere  solebat  is  the  language  of  the  law:  3 
Kent's  Com.,  661.  "  For  water  is  a  movable,  wandering  thing,  and 
must  of  necessity  continue  common  by  the  law  of  nature;  so  that  I 
can  only  have  a  temporary,  transient  usufructuary  property  there- 
in:" 2  Bla.  Com.,  18.  From  the  context  it  is  quite  clear  that  the 
learned  commentator  meant  no  more  than  that  a  natural  stream  of 
water  must  of  necessity  continue  common  as  between  all  who  own 
lands  through  which  it  runs.  '^  Every  proprietor  of  lands  on  the 
banks  of  a  river  has  naturally  an  equal  right  to  the  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  lands,  as  it  was  wont  to 
run  (currere  solebat),  without  diminution  or  alteration:"  3  Kent's 
Com.,  439.  And  the  same  doctrine  was  laid  down  in  nearly  the 
same  words  by  8ir  John  Leach  in  Wright  v.  Howard,  1  Sim.  and 
Stuart,  190,  in  which  the  vice-chancellor  said:  "Every  proprietor 
has  an  equal  right  to  use  the  waters  which  flow  in  the  stream;  and 
consequently  no  proprietor  can  have  the  right  to  use  the  water  to 
the  prejudice  of  any  other  proprietor.  Without  the  consent  of  the 
other  proprietors,  no  other  proprietor  can  either  diminish  the  quan- 
tity of  water  which  would  otherwise  descend  to  the  proprietors  be- 
low, nor  throw  the  water  back  upon  the  proprietors  above." 

With  the  exception  of  the  dicta  in  a  few  cases  cited  by  counsel 
for  respondent,  we  have  been  unable  to  discover  anything  in  the 
text-books  or  reports  which  conflicts  with  this  exposition  of  the  com- 
mon law  doctrine  on  the  subject.  And  in  Mason  v.  Hill,  5  B.  &  A. , 
1,  Denman,  C.  J.,  said:  "None  of  these  dicta,  when  properly  un- 
derstood with  reference  to  the  cases  in  which  they  were  cited,  and 
the  original  authorities  in  the  Boman  law  from  which  the  position 
that  water  is  publid  juris  is  deduced,  ought  to  be  considered  as 
authorities,  that  the  first  occupier  or  first  person  who  chooses  to 
appropriate  a  natural  stream  to  a  useful  purpose,  has  a  title  against 
the  owner  of  the  land  below,  and  may  deprive  him  of  the  benefit  of 
the  natural  flow  of  the  water." 

Has  the  common  law  rule  in  this  respect  been  abrogated  or  modi- 
fied in  this  State  ? 

We  know  of  no  case  in  this  state  prior  to  Ferrea  v.  Knipe,  28 
Cal.,  340,  which  involved  the  question  of  the  right  of  an  owner  of 
land  to  have  a  natural  stream  of  water  which  flowed  over  it  con- 
tinue to  do  so  without  material  obstruction  or  diminution,  from 
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artificial  canses.  In  that  case  the  court  *'  while  admitting  that  a 
riparian  owner  to  whom  the  water  first  comes  in  its  flow,  has  the 
right  to  use  it  for  domestic  purposes,  and  for  watering  his  cattle  " 
said  **  that  he  has  not  the  right  to  so  obstruct  the  stream  as  to  pre- 
Tent  the  running  of  water  substantially  as  in  a  state  of  nature  it  was 
accustomed  to  run."  This  has  never  been  overruled,  or  doubted; 
nor  is  it  in  conflict  with  any  of  the  earlier  reported  cases. 

But  it  is  insisted  by  respondent's  counsel  that  both  the  United 
States  and  this  state  have  adopted  a  policy  in  respect  of  water  flow- 
ing over  their  lands  which  is  inconsistent  with  the  doctrine  of  ripa- 
rian rights,  as  we  construe  it.  As  a  result  of  that  policy  it  is 
claimed  that  a  grant  of  land  by  either  of  these  governments  must 
be  read  as  if  it  contained  a  condition,  that  any  one  should  there- 
after be  at  liberty  to  appropriate  so  much  of  the  water  of  any  nat- 
ural stream  running  over  such  land  as  the  grantee  had  not  pre- 
Tiously  appropriated  to  some  useful  purpose,  other  than  that  which 
it  subserved  by  flowing  naturally  over  such  land.  That  would  con- 
stitute a  reservation  of  an  interest  in  th^  land  granted,  not  for  the 
benefit  of  the  grantor,  but  for  that  of  any  other  person  who  might 
choose  to  avail  himself  of  it.  If  a  grant  does  not  contain  any  such 
express  reservation  or  condition,  we  ought  not  to  interpolate  one 
unless  it  is  clearly  implied,  because  the  geneVal  rule  is  that  the 
owner  of  property  cannot  be  divested  of  any  interest  in  it  by  the 
simple  prior  appropriation  of  that  interest  by  some  one  else.  Both 
the  state  and  the  United  States  governments  have  granted  to  private 
persons  and  corporations  lar^e  tracts  of  land  which  have  remained 
unoccupied  and  in  their  virgin  state  for  many  years  afterwards.  It 
probably  never  occurred  to  any  one  that  the  owners  by  neglecting 
to  appropriate  the  grasses  and  trees  naturally  growing  on  such  lands 
to  some  useful  purpose,  left  them  open  and  subject  to  a  rightful 
appropriation  by  any  one  else.  And  yet  we  have  the  same  author- 
ity for  holding  that  a  simple  grant  of  land  conveys  a  right  to  have 
the  water  flowing  over  it  continue  so  to  flow,  as  we  have  for  holding 
that  it  conveys  a  right  to  the  trees  and  grasses  growing  on  it,  or  to 
the  soil  itself.  The  principle  that  he  who  first  appropriates  prop- 
erty to  a  useful  purpose,  is  best  entitled  to  it,  applies  only  to  cases 
in  which  none  of  the  parties  has  a  grant,  actual  or  presumptive. 

In  an  early  case,  which  involved  the  q^uestion,  '^whether  the  owner 
of  a  canal  in  the  mineral  region  of  this  state,  constructed  for  the 
purpose  of  supplying  water  to  miners,  has  the  right  to  divert  the 
water  of  a  stream  from  its  natural  channel,  as  against  the  claims  of 
those  who,  subsequent  to  the  diversion,  take  up  lands  along  the 
banks  of  the  stream  for  the  purpose  of  mining,"  the  land  through 
which  the  stream  run,  and  through  which  the  canal  passed,  being  a 
part  of  the  public  domain  to  which  there  was  no  claim  of  private 
proprietorship,  the  court  held  that  the  common  law  doctrine  which 
' '  prescribes  that  a  water-course  must  be  allowed  to  flow  in  its  natu- 
ral channel,"  could  not  be  invoked  in  such  a  case,  because,  as  the 
eourt  said,  that  doctrine  would,  upon  an  examination  of  the  author- 
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ities  which  support  it,  ''  be  found  to  rest  upon  the  fact  of  the  indi- 
vidual rights  of  landed  proprietors  upon  the  stream,  the  principle 
being,  both  at  the  civil  and  common  law,  that  the  owner  of  lands  on 
the  bank  of  a  water-course,  owns  to  the  middle  of  the  stream,  and 
has  the  right,  in  virtue  of  his  proprietorship,  to  the  use  of  the  water 
in  its  pure  and  natural  condition:"  Irwin  v.  Phillips,  5  Cal.,  140. 

In  Grandall  v.  Woods,  8  CaL,  136,  where  both  parties  had  poses- 
sory  rights,  in  separate  parcels  of  land,  the  title  to  which  was  in 
the  United  States,  it  was  held  that  each  had  a  right  to  have  a  str^m 
of  water  which  naturally  flowed  over  both  parcels,  continue  to  flow 
over  the  parcel  in  his  possession,  substantially  as  it  did  when  his 
possessory  right  first  attached  to  it.  As  between  themselves,  their 
respective  rights  in  the  stream,  were  held  to  be  those  of  riparian 
owners. 

In  Hill  V.  Smith,  27  Cal.,  476,  it  is  explicitly  denied  that  the 
rules  of  the  common  law,  touching  water  rights,  have  been  mate- 
rially modified  in  this  state.  Although  in  that  case  it  is  said  that 
these  rules  do  not  apply  to  sections  of  the  state  in  which  water  is 
exclusively  used  for  mining  purposes.  But  this  was  said  in  a  case 
in  which  neither  of  the  parties  owned  any  land  over  which  a  natural 
stream  of  water  flowed.  The  respective  rights  of  prior  and  subse- 
quent appropriators  Were  alone  involved.  It  is  claimed  that  the 
same  reason  exists  for  not  applying  the  common  law  doctrine  of 
riparian  rights  to  the  agricultural,  as  is  given  for  not  applying  it  to 
the  mining  regions  of  the  state.  Because  water  is  as  essential  to 
the  prosecution  of  the  one  industry  as  of  the  other,  in  this  state. 

But  in  Hill  V.  Smith,  the  court  says:  "When  the  law  declares 
that  a  riparian  proprietor  is  entitled  to  have  the  water  of  a  stream 
flow  in  its  natural  channel — ubi  currere  solebai — without  diminution 
or  alteration,  it  does  so  because  its  flow  imparts  fertility  to  his  land, 
and  because  water  in  its  pure  state  is  indispensable  for  domestic 
uses.  But  this  rule  is  not  applicable  to  miners  and  ditch  owners, 
simply  because  the  conditions  upon  which  it  is  founded  do  not  ex- 
ist in  their  case."  The  conditions  upon  which  it  is  said  the  rule  is 
founded  do  exist  in  agricultural  districts.  And  it  is  the  rule  appli- 
cable  to  those  districts  which  concerns  us  in  this  case.  And,  after 
carefully  examining  all  the  cases  bearing  on  this  question,  we  are 
unable  to  find  one  in  which  it  is  held,  or  even  suggested,  that  out- 
side of  tbe  mining  districts,  the  common  law  doctrine  of  riparian 
rights  does  not  apply  with  the  same  force  and  effect  in  this  state  as 
elsewhere. 

And  the  reason  why  it  did  not  apply  to  the  mining  districts  is  given 
in  the  opinion  of  the  court  by  Field,  J.,  in  Atchison  v.  -Peterson,  20 
Wall.,  607,  where  he  says:  **  The  government  being  the  sole  propri- 
etor of  all  the  public  lands,  whether  bordering  on  streams  or  otherwise, 
there  was  no  occasion  for  the  application  of  the  common  law  doc- 
trine of  riparian  proprietorship  with  respect  to  the  waters  of  t/ione 
streams.  The  government,  by  its  silent  acquiescence,  assenteil  to 
the  general  occupation  of  the  public  lands  tor  mining,  and,  to  cii-' 
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courage  their  free  and  tinlimited  use  for  that  purpose,  reserved 
such  lands  as  were  mineral  from  sale  and  the  acquisition  of  title  by 
settlement.  And  he  who  first  connects  his  own  labor  with  properly 
thus  situated  and  open  to  general  exploration,  does,  in  natural  jus- 
tice', acquire  a  better  right  to  its  use  and  enjoyment  than  others  who 
have  not  giyen  such  labor.  So  the  miners  on  the  public  lands 
throughout  the  Pacific  states  and  territories,  by  their  customs,  usaees 
and  regulations,  eTerywhere  recognized  the  inherent  justice  of  tiais 
principle;  and  the  principle  itself  was  at  an  early  period  recognized 
Dy  legislation  and  enforced  by  the  courts  in  those  states  and  terri- 
tories. " 

Which  is,  in  effect,  saying  that  the  govemment,  being  the  owner 
of  all  the  land  through  which  a  stream  of  water  ran,  had  a  right  to 
permit  the  diversion  and  use  of  it  by  any  one  who  chose  to  divert 
and  use  it  for  mining,  agricultural  or  other  purposes.  There  is  not 
only  no  occasion  for  the  application  of  the  doctrine  of  riparian  pro- 
prietorship to  such  a  case,  but  it  is  one  to  which  the  doctrine  could 
not  be  applied. 

The  provisions  of  the  civil  code  in  respect  to  the  appropriation  of 
water  must  be  limited  to  that  which  flows  over  lands  owned  by  this 
stete  or  by  the  United  States.  It  cannot  affect  the  rights  of  riparian 
proprietors  (1)  because  it  is  expressly  declared  that  it  shall  not;  and 
(2)  because  an  owner  of  land  cannot  be  divested  of  any  interest 
which  he  has  acquired  in  it  except  for  a  public  use,  and  not  then 
until  just  compensation  has  been  made  for  it.  Grants  from  the  state 
and  from  the  United  States  have  always  been  construed  like  other 
grants,  and  a  simple  grant  of  land  by  either  conveys  the  same  inter- 
est as  the  grant  of  a  private  owner  would.  We  think  a  grant  of 
swamp  or  overflowed  land  conveys  all  the  corporeal  rights  or  here- 
ditaments that  a  grant  of  any  other  land  conveys.  Property  ri^ts 
are  essentially  the  same  and  quite  as  secure  here  as  elsewhere.  The 
right  to  acquire  and  possess  property  is  as  fully  protected  by  the 
constitution  of  this  state  as  it  is  by  that  of  any  other  state.  No  one 
can  be  deprived  of  it  except  by  due  process  of  law.  Private  prop- 
erty cannot  be  taken  or  damaged  except  for  one  purpose,  and  then 
only  on  condition  that  just  compensation  is  first  made. 

But  whoever  purchases  land  from  the  United  States,  or  this  state, 
after  the  whole  or  some  part  of  the  water  of  *a  natural  watercourse, 
running  through  such  land,  has  been  appropriated  by  some  one  else 
under  the  act  of  congress  of  July  26,  1866,  or  under  the  provisions 
of  title  -YUI,  of  the  civil  code  of  this  state,  takes  subject  to  the 
rights  acquired  by  such  prior  appropriator. 

We  do  not  doubt  the  power  of  the  state  to  authorize  the  appro- 
priation of  water  running  through  its  own  lands,  and  we  think  that 
such  an  appropriation  would  vest  in  the  appropriator  a  right  in  the 
water  thus  appropriated  superior  to  that  of  a  subsequent  purchaser 
from  the  state  of  the  lands  through  which  such  water  had  previously 
run. 
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It  therefore  follows  from  our  point  of  view  that  the  material  issue 
in  this  ease  is  whether  the  defendant  has  diverted  from  the  land  of 
the  plaintiffs,  since  the  title  of  the  state  thereto  vested  in  them  or 
their  grantors,  the  water  of  a  stream  which  otherwise  would  natur- 
ally have  flowed  over  such  land. 

The  plaintiffs  allege  that  they  are  the  owners  of  land  *'  situated 
aloDg  and  bordering  on  Buena  Yista  slough,"  which  is,  and  as  they 
are  informed  and  believe,  ''  from  time  immemorial  has  been,  a  part 
of  the  natural  stream  or  watercourse  known  as  the  Kern  river,  and 
through  it  the  waters  of  said  Kern  river  flow  and  always  have  flowed, 
on  their  way  to  Tulare  lake."  This  is  denied  by  the  defendant.  The 
issue  is  a  vital  one;  and  the  finding  on  it  is  in  favor  of  the  defend- 
ant. If  the  finding  is  justified  by  the  evidence,  the  order  denying 
the  plaintiffs'  motion  for  a  new  trial  cistnnot  be  disturbed,  unless 
some  material  error  was  committed  during  the  trial. 

To  maintain  this  issue  on  their  part,  the  plaintiffs  introduced  evi- 
dence which  tended  to  prove  the  substance  of  said  alle^tion. 
First — They  introduced  patents,  for  the  lands  described  in  their  com- 
plaint, from  the  state  to  them,  and  to  their  grantors.  Second — They 
introduced  evidence  tending  to  prove  that  said  lands  bordered  on 
Buena  Vista  slough,  and  that  said  slough  formed  a  part  of  a  natural 
watercourse,  known  as  the  Kern  river,  and  that  the  waters  of  said 
river  flowed  through  said  slough  to  Tulare  lake. 

The  defendant  not  only  denied  the  material  allegations  of  the 
complaint,  but  pleaded  a  prior  appropriation,  under  me  laws  of  this 
state,  of  a  certain  specified  part  of  the  water  of  said  Kern  river,  and 
introduced  evidence  which  tended  to  prove  that  said  appropriation 
ante-dated  any  of  the  patents  which  the  plaintiffia  had  introduced  in 
evidence.  After  the  defendant  had  rested,  the  plaintiffs,  sought  to 
introduce  certificates  of  the  purchase  of  said  lands,  by  them  and 
their  grantors  from  the  state  prior  to  the  date  of  defendant's  said 
appropriation.  To  the  introduction  of  said  evidence,  an  objection 
was  made  made  by  the  defendant,  and  sustained  by  the  court.  The 
grounds  of  the  objection  were  that  the  evidence  was  "irrelevant, 
immaterial,  incompetent,  and  not  proper  testimony  in  rebuttal." 
The  materiality  of  it  is  apparent.  If  the  appropriation  was  made 
while  the  state  was  the  owner  of  said  lands,  the  defendant's  rights, 
as  to  the  water  appropriated,  according  to  the  provisions  of  the  civil 
code,  would  be  superior  to  those  of  subsequent  purchasers  of  said 
lands:  C.  C.  1,410-1,422.  But  a  diversion  of  water  flowing  in  a 
natural  stream  over  the  plaintiffs'  lands,  could  not  be  justified  on 
the  ground  that  it  was  diverted  by  virtue  of  an  appropriation  made 
subsequent  to  the  plaintiffs'  purchase  of  said  lands  from  the 
state.  Unless  previously  appropriated,  water  so  flowing  over  said 
lands  at  the  date  of  the  plaintiffs'  purchase,  could  not  afterwards  be 
diverted  without  affecting  their  rights,  as  riparian  proprietors.  And 
the  rights  of  riparian  proprietors  are  not  affected  by  the  provisions 
of  the  code:  Id.,  1,422.  The  right  to  have  the  water  which  flowed 
over  their  lands,  at  the  date  of  their  purchase,  continue  to  flow 
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currere  solebiU,  was  a  corporeal  hereditameDt,  of  which  the  plaintiffs 
could  not  be  deprived,  except  in  the  mode,  and  for  the  purpose 
prescribed  by  the  constitution.  The  evidence  was  clearly  admissi- 
ble, and  it  was  error  to  exclude  it:  Homestead  Association  v.  Wil- 
lard,  48  Cal.,  614. 

The  defendant  also  introduced  evidence  tending  to  prove  that  by 
reason  of  natural  obstructions,  at  certain  points  in  Buena  Yista 
slough,  above  plaintiffs'  lands,  the  water  of  said  slough  did  not  flow 
over  any  of  said  lands.  After  the  defendant  had  rested,  the  plaint- 
iffs called  witnesses  to  prove  that  there  were  no  such  obstructions 
at  those  points.  To  the  introduction  of  such  evidence  an  objection 
was  made  and  sustained.    This  ruling  was  erroneous.       . 

The  court  found  that  neither  of  the  parties  was  a  riparian  pro- 
prietor. If  that  be  the  fact,  there  is  no  occasion  for  considering 
what  their  respective  rights  would  be  were  the  fact  otherwise.  If 
the  plaintiffs  were  not  riparian  proprietors,  thej  have  no  cause  of 
action.  If  they  are,  and  the  defendant  is  not,  it  has  no  right  to  in- 
terfere in  any  way  with  the  natural  flow  of  a  stream  of  water  over 
the  plaintiffs'  land.  A  riparian  proprietor  has  a  right  to  the  reason- 
able use  of  water  flowing  in  a  natural  stream  over  nis  land.  What 
may  be  a  reasonable  use  in  any  given  case  depends  upon  the  facts 
and  circumstances  of  that  case.     But  it  is  only  as  between  riparian 

Jroprietors  that  the  question  can  ever  arise.     According  to   the 
ndings  of  the  court,  the  question  of  riparian  rights  is  in  no  way  in- 
volved in  the  case. 

The  plaintiffs  must  prove  by  a  preponderance  of  evidence,  that 
there  is  a  natural  watercourse  running  through  their  land,  from 
which  the  defendant  has  diverted  or  obstructed  the  natural  flow  of 
the  water,  before  they  will  be  entitled  to  any  relief;  and  even  then 
they  will  not  be  entitled  to  any,  if  the  defendant  proves  by  a  pre- 
ponderance of  evidence  that  the  water  so  diverted  was  duly  appro- 
priated, in  accordance  with  the  law  of  this  state,  while  said  land 
was  owned  by  the  state  or  the  United  States:  Osgood  v.  E.  D.  W. 
Co.,  56  Oal., 571;  11  Otto.,  277. 

The  only  difficulty  that  need  be  experienced  is  in  arriving  at  the 
facts.  The  law  is  plain  enough:  Ferrea  v.  Enipe,  28  Gal.,  341; 
Wixon  V.  Bear  River  Co.,  24  Id.,  367;  Hill  v.  Smith,  27  Id.,  476; 
Pope  V.  Einman,  54  Id.,  3;  Oreighton  v.  Evans,  53  Id.,  55;  Lei^h 
Co.  V.  Independent  Ditch  Co.,  8  Id.,  323;  Crandall  v.  Woods,  8  Id., 
136;  Ellis  v.  Tone,  58  Id.,  289;  Lytle  Creek  Water  Co.  v.  Perdew, 
1  West  Coast  £ep.,  p.  866;  Learned  v.  Tangeman,  3  Id.,  153; 
Osgood  V.  El  Dorado  Water  Co.,  56  Cal.,  571;  Broder  v.  Natoma 
W.  Co.,  11  Otto.,  277. 

Unless  the  plaintiffs  were  estopped,  and  the  court  does  not  find 
that  they  were,  by  reason  of  their  acts  and  conduct  while  the  defend- 
ant was  constructing  its  works  for  the  diversion  of  the  water  of 
Kern  river,  from  complaining  of  such  diversion,  the  findings  that  the 
plaintiffia  knew  of  the  intention  of  the  defendant  to  divert  said  water 
Defore  any  was  diverted,  and  of  the  construction  of  works  by  de- 
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fendant  for  that  purpose,  but  made  no  objection  to  the  operations 
of  defendant  before  the  commencement  of  this  action,  are  irrelevant. 
The  facts  found  do  not,  in  our  opinion,  constitute  an  estoppel,  and 
if  not,  the  plaintiffs  had  the  full  statutory  period  within  which  to 
commence  their  action. 

The  evidence  as  well  as  the  findings,  should  be  confined  to  the 
material  issues  in  the  case;  and  the  court  should  find  the  ultimate 
and  not  the  probative  facts. 

Order  reversed. 

MgEinstby,  J. ,  and  Thobnton,  J.  concurred. 


MoEee,  J.,  OONGUBBING.  In  the  examination  of  every  case  before 
a  court  of  justice,  the  first  important  inquiry  is,  what  are  the  inhe- 
rent facts  of  the  case  ?  And  tne  second,  what  is  the  law  applicable 
to  the  facts  ?  Law,  announced  without  reference  to  the  facts,  is  the 
source  of  much  error. 

The  plaintiffs  in  the  action  in  hand  claimed  to  be,  and  the  court 
found  they  were,  at  the  commencement  of  the  action,  owners  in  fee, 
seized  and  in  possession  of  an  extensive  tract  of  country,  described 
in  their  complaint,  the  title  to  which  they  acquired,  by  letters  pat- 
ent from  the  state  of  California,  issued  to  them  in  the  years  1876 . 
and  1877,  and  imder  a  statute  of  the  state  entitled:  ''An  act  to  pro- 
vide for  determining  the  rights  of  parties  in  certain  swamp  and  over- 
flowed lands  in  Fresno  and  Kern  counties,'*  approved  March  20, 
1878.  The  lands,  it  is  alleged,  are  situate  along  and  bordering  on 
a  natural  watercourse,  known  as  Buena  Vista  slough,  and  elong 
and  bordering  on  Buena  Yista  lake  and  Kern  lake,  and  a  natural 
channel  which  connects  the  two  lakes.  Buena  Vista  slough  is 
claimed  to  be  the  lower  portion  of  a  natural  watercourse  known  as 
Kern  river — a  river,  which  rising  in  the  Sierra  Nevada,  debouches 
from  the  mountains  into  the  plains  about  ten  miles  from  the  town 
of  Bakersfield  in  Kern  county,  whence  it  flows  naturally  to  and 
through  the  Buena  Vista  slough  northward  into  Tulare  lake,  and 
part  of  its  waters  through  the  natural  channel,  connecting  Buena 
Vista  lake  and  Kern  lake,  into  the  said  lakes. 

The  facts  as  found  by  the  court  are:  That  the  plaintiffs'  lands  are 
situated  in  and  form  part  of  the  body  of  the  swamp  and  overflowed 
lands  known  as  Buena  Vista  swamps;  that  a  portion  of  them  bor- 
ders on  that  part  of  Buena  Vista  slough  south  of  where  the  present 
lower  portion  of  Kern  river,  known  as  New  river,  empties  into  the 
slough;  and  the  water  of  the  river  in  its  natural  eourse  flows  into 
and  through  the  slough,  and  also  to  and  into  Kern  and  Buena  Vista 
Lakes.  To  the  extent  that  the  plaintiffs*  lands  are  situate  upon 
these  natural  water-courses,  the  plaintffs  are  riparian  proprietors. 
As  such,  they  claim  the  right  to  the  natural  now  of  the  water  of 
Kern  river  through  the  slough,  and  the  natural  channel  which  con- 
nects the  lakes,  and  to  the  use  of  the  same  for  domestic  purposes 
and  irrigation. 
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Unquestionably,  the  plaintifis,  as  owners  of  lands  upon  whioh,  or 
between  which,  there  is  a  natural  water-course,  are  entitled  to  the 
natural  flow  of  the  water  in  the  channel  of  the  water-course,  and  to 
its  use  for  domestic  purposes,  for  watering  live-stock,  and  for  irri- 
gation. Such  a  right  is  a  natural  right,  existing  in  the  soil  over 
which  the  water  flows;  and  if  it  did,  in  fact,  exist  in  the  soil  at  the 
time  of  the  acquisition  of  title  to  the  soil,  it  was  as  much  a  part  of 
the  estate,  acquired  by  the  title,  as  was  the  soil  itself,  to  Vhich  the 
title  attached;  and  the  owner  could  no  more  be  divested  of  it,  against 
his  consent,  by  the  subsequent  act  of  another,  than  he  could  be  of 
the  soil  itself.  Water  flowing  in  a  natural  water-course,  upon  or 
between  a  man's  lands  is,  therefore,  property  in  the  highest  sense 
of  the  term.  The  absolute  owner  of  real  property  is  entitled  in  law 
to  every  right  appertaining  to  it  in  the  condition  in  which  it  was  at 
the  time  of  the  acquisition  of  his  title  to  it,  and  to  be  protected  by 
law  in  its  enjoyment.  In  that  regard,  the  source  of  his  title  makes 
no  difference.  A  grantee,  or  patentee,  of  land  from  the  state  of 
California,  or  from  the  United  States,  is  certainly  entitled  to  etyjal 
rights  in  his  lands,  and  to  the  protection  of  the  law,  in  the  enjoy- 
ment of  those  rights,  as  a  grantee  from  the  Spanish  or  Mexican  gov- 
ernments. 

But  the  great  contention  is,  that  the  right  to  the  natural  flow  of 
the  water  of  Kern  river,  through  the  natural  channels  already  men- 
tioned, down  to  and  through  the  lands  of  the  plaintiffs,  did  not  ex- 
ist when  the  plaintiffs  acquired  their  titles  to  these  lands;  and,  as  it 
did  not  exist,  it  did  not  pass  to  the  plaintiffs  from  the  state,  nor 
under  the  statute  referred  to;  because  the  defendant  had,  under  the 
authority  and  sanction  of  law,  while  the  lands  belonged  to  the  state 
of  California,  acquired  the  right  to  divert  the  water  of  Kern  river 
from  its  natural  channel,  at  a  point  above  the  lands  of  the  plaintifb, 
and  to  appropriate  it  for  beneficial  uses. 

As  a  fact,  the  court  finds  that  on  the  fourth  of  May,  1875,  the 
grantors  of  the  defendant  did  acquire  the  right  to  appropriate  sev- 
enty-four thousand  inches  of  the  water  of  Kern  river,  measured  un- 
der a  four-inch  pressure;  and  that,  under  that  right,  they,  and  their 
successors  in  interest,  actually  diverted,  and  have  continued  to  di- 
vert, at  a  point  in  the  river,  above  the  lands  of  the  plaintiff,  that 
amount  of  water  from  the  natural  channel  of  the  river,  by  means  of 
a  main  ditch  or  canal,  and  its  distributing  ditches,  for  the  purpose 
of  irrigating  lands  along  the  route  of  the  canal  and  its  ditches,  and 
supplying  we  owners  and  occupants  of  such  lands  with  water. 

Assuming  the  acauisition  of  such  a  right,  on  the  fourth  of  May, 
1875  (while  the  lands,  which  might  be  affected  by  it,  belonged  to  the 
state),  as  a  valid  existing  right,  which  has  passed  to,  and  vested  in, 
and  has  been  exercised  and  enjoyed  by  the  defendant,  it  is  a  right 
superior  to  that  asserted  by  the  plaintiffs;  for,  as  I  understand  it,  it 
is  settled  law,  so  far  as  this  state  is  concerned,  that  property  in  the 
water  of  a  stream  upon  the  public  lands  may  be  acquired  by  mere  ap- 
propriation for  mining  or  other  beneficial  purposes;  and  that  the 
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first  appropriator  is,  to  the  extent  of  his  appropriation,  the  owner, 
as  against  all  the  world,  except  the  government.  Such  will  be  found 
to  be  the  established  doctrine  of  this  court,  and  of  the  supreme  court 
of  the  United  States,  in  a  great  number  of  cases,  commencing  with 
Hill  y.  Newman,  6  Gal.,  445,  and  ending  with  Broder  v.  The  Katoma 
Water  Company,  101  U.  S.,  274.  In  the  last  case,  The  Natoma 
Water  Company,  in  the  year  1853,  constructed  upon  public  lands  of 
the  United  States,  a  canal  through  which,  under  a  right  of  appro- 
priation, it  brought  water,  from  a  stream  flowing  upon  public  lands, 
for  mining  and  other  purposes.  Several  years  afterwards  the  plaint- 
iff acquired  title  to  the  lands  upon  which  the  canal  was  constructed 
— to  one  portion  of  them  by  a  pre-emption  settlement,  made  under 
an  act  of  congress,  passed  in  1866,  and  to  the  other  portion ,  hj  deed 
from  a  railroad  company,  under  a  ^rant  to  the  company.  Being  an 
owner  of  the  land,  ne  brought  Buit  against  the  water  company  to 
abate  the  canal  as  a  nuisance.  But  the  supreme  court  held,  that  the 
right  of  the  prior  appropriator  of  the  water  of  the  stream,  under 
wnich  the  company  constructed  its  canal  upon  the  public  lands,  was 
a  pre-existing  right,  which  the  government  had  recognized  and  con- 
firmed; and  the  subsequent  grantee  of  the  lands  from  the  govern- 
ment, took  them  subject  to  the  pre-existing  right  of  the  company. 

But  an  appropriation  of  the  water  of  a  stream  flowing  upon  pub- 
lic lands,  and  upon  lands  held  in  private  ownership,  does  not  affect 
or  destroy  riparian  rights  existing  in  the  stream  at  the  time  of  the 
appropriation.  Both  .rights — rights  of  appropriation  and  riparian 
rights — maybe  acquired  by  original  and  derivitive  acquisition;  they 
may  exist  together,  and  be  held  in  common  as  property,  and  each  is 
entitled  to  the  protection  of  the  law.  Riparian  rights  depend  upon 
the  ownership  of  land,  which  is  contiguous  to,  and  touches  upon,  a 
natural  water-course.  Bights  of  appropriation  arise  out  of  some  law 
or  i^eement,  or  grant,  or  the  presumption  of  a  grant,  arising  from 
the  lapse  of  the  period  of  prescription,  or  by  the  operation  of  the 
statute  of  limitations.  The  difference  between  the  two  rights  is 
dearly  expressed  by  the  English  supreme  court  of  judicature,  as 
follows:  ''The  right  to  the  water  of  a  river,  flowing  in  a  natural 
channel,  through  a  man's  land,  and  the  right  to  water  flowing  to  it 
through  an  artificial  water-course,  constructed  on  his  neighbor's 
land,  do  not  rest  on  the  same  principle.  In  the  former  case,  each 
successive  riparian  proprietor  is  prima  facie  entitled  to  the  unim- 
peded flow  of  the  water  in  its  natural  course,  and  to  its  reasonable 
enjoyment  as  it  passes  through  his  land,  as  a  natural  incident  to  his 
ownership  of  it.  Tn  the  latter,  any  right  to  the  flow  of  the  water 
must  rest  on  some  grant,  or  arrangement,  either  proved  or  pre- 
sumed, from  or  with  the  owners  of  the  lands  from  which  the  water 
is  artificially  brought,  or  some  other  legal  origin :"  31  Eng.  Bep. , 
771. 

In  the  case  before  us,  the  right  asserted  by  the  defendant  was  not 
founded  upon  prescription,  nor  upon  adverse  possession,  nor  the 
time  required  by  the  statute  of  limitation,  nor  upon  a  grant,  nor  the 
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presumption  of  a  grant.  The  source  of  the  right  is  found  in  the 
fact  that,  in  the  year  1875,  the  lands,  on  which  the  right  originated, 
were  public  lands,  upon  which  the  grantors  of  the  defendant  were 
authorized  by  law  to  enter  and  acquire  the  right.  According  to  the 
claim  of  the  defendant  the  right,  therefore,  originated  in  the  policy 
of  the  government,  as  to  its  public  lands.  But  if  the  lands  did  not, 
at  the  time  of  the  acquisition  of  the  right,  belong  to  the  government, 
but  had  passed  into  the  ownership  of  riparian  proprietors,  then  such 
lands  were  not  in  a  condition  in  which  any  rights  appertaining  to 
them,  or  incidental  to  them,  could  be  legally  appropriated  by  any 
one  without  the  consent  of  the  true  owners.  The  water  of  a  stream 
running  upon  a  man's  lands,  cannot  be  appropriated  without  his 
consent,  for  a  private  use,  nor  can  it  be  taken  from  him  for  a  pub- 
lic use,  without  compensation,  according  to  the  law  of  the  land. 

Whether  the  lands  involved  in  the  trial  of  the  case  were  public 
lands  at  the  time  the  right  to  appropriate  the  water  of  Kern  river 
was  acquired  by  the  grantors  of  the  defendant  was,  therefore,  the 
question  at  issue  in  the  case.  The  evidence  before  the  court  upon 
mat  question  preponderated  in  favor  of  the  defendant,  because  it 
provM  satisfactorily  that  the  right  to  the  water  had  vested  in  its 
grantors  by  prior  appropriation  before  the  patents  were  issued  by 
me  state  to  the  plaintiffs  for  their  lands.  The  rights  of  the  plaintifls 
in  the  lands,  acquired  by  them  were,  therefore,  subordinate  to  the 
pre-existing  right  of  the  defendant  to  the  water.  But  the  plaintiffs 
offered  to  prove  that  the  lands  belonged  to  them,  as  purchasers  from 
the  state,  under  certificates  of  purchase,  which  they  held  as  evidence 
of  ownership,  at  the  time  the  grantors  of  the  defendant  originated 
their  right.  But  the  court  excluded  the  evidence,  and  that,  I  think, 
was  a  material  error,  for  which  the  order  should  be  reversed. 


Boss,  J.,  DISSENTING.  As  I  am  unable  to  concur  in  the  judgment 
of  the  court  or  in  the  reasons  given  in  support  of  it,  I  think  it 
proper,  in  view  of  the  great  importance  of  the  main  question  in- 
volved,  to  state  the  grounds  of  my  dissent. 

In  effect,  the  conclusion  reached  by  the  majority  is,  that  the 
grantee  of  any  legal  subdivision  of  the  public  lands  of  the  United 
States  or  of  the  state,  through  or  along  which  a  stream  of  water 
flow8«  is  lawfully  entitled — at  least  as  against  anyone  not  a  riparian 
proprietor  or  previous  appropriator — to  have  the  water  continue  to 
flow  in  its  natural  channel  undiminished  in  quantity  and  unaffected 
in  quality.  In  other  words,  that  as  against  such  grantee  there  can 
be  no  such  subsequent  appropriation  of  any  of  the  water  of  such 
stream  as  will  reduce  the  natural  flow  in  quantity,  through  however 
much  public  land  the  stream  may  flow  before  reaching  the  subdi- 
vision granted.  This,  of  course,  is  conceding  that  the  court  below 
should  have  allowed  the  plaintiffs  to  have  put  in  evidence  their  cer- 
tificates of  purchase,  some  of  which  ante-dated  the  appropriation 
under  which  the  defendant  claims,  and  concedes,  further,  that  the 
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certificates  of  purchase  conferred  upon  the  plaintifiGs  the  same  rights 
with  respect  to  the  water  in  question  as  would  have  been  conferred 
by  patents,  and  that  the  lands  of  the  plaintiffs,  border  upon  the 
stream  from  which  the  diversion  complained  of  is  made;  i  assume 
all  this  because,  from  the  view  I  take  of  the  main  question,  those 
matters  become  immaterial.  The  validity  of  appropriations  made 
prijoT  to  the  grant  from  the  state  or  the  United  States,  I  understand 
to  be  conceded  in  the  opinion  of  the  majority.  Although  nun^erous 
contests  with  respect  to  water  have  arisen  and  been  adjudicated  by 
the  supreme  court  of  this  state  as  well  as  by  the  supreme  court  of 
the  United  States,  neither  court  has  heretofore  been  called  upon  to 
decide  the  precise  question  now  at  issue.  But  the  principle  which, 
in  my  opinion,  should  control  its  determination,  has  been  uniformly 
held  by  both  tribunals.  The  doctrine  that  the  water  of  a  stream 
must  continue  to  flow  in  its  natural  course  undiminished  in  quantity 
has  been  so  far  modified  in  states  with  the  climatic  conditions  of 
Massachusetts  and  Illinois  as  to  permit  the  diversion  of  water  for 
the  purposes  of  irrigation,  where  the  quantity  of  the  stream  is  nec- 
essarily diminished  by  at  least  the  quantity  absorbed  in  the  irri- 
gation of  the  land  upon  which  it  is  put.  Especially  should  this  be 
so  in  California,  where,  in  a  great  part  of  the  state,  water  is  its  very 
life-blood.  Every  practical  man  must  know  that,  with  the  dry 
atmosphere  and  porous  soils  of  those  sections  rec^uiring  irrigation, 
but  little,  if  any,  of  the  water  diverted  and  used  m  irrigation  is  or 
can  be  returned  to  the  stream  from  which  it  is  taken.  To  establish, 
therefore,  as  the  law  of  this  state  that  the  water  of  a  watercourse 
must  flow  on  in  its  natural  channel  undiminished  in  quantity  would 
in  effect  be  to  convert  the  fertile  fields,  gardens,  orchards  and  vine- 
yards in  manv  and  great  sections  of  the  state  into  waste  and  desert 
places.  Such  a  rule  is  inapplicable  to  the  condition  of  things  ex- 
isting here.  The  common  law  is  supposed,  and  has  been  said  to 
be  the  perfection' of  human  reason,  but  it  would  be  the  very  reverse 
of  this  to  hold  that  the  waters  of  the  streams  of  California  must 
continue  to  flow  in  their  natural  channels  until  they  sink  into  the 
sand  or  waste  themselves  in  the  sea,  while  orchards,  vineyards  and 
growing  crops,  of  immense,  if  not  incalculable  value,  perish  for 
thirst.  In  the  case  of  The  People  v.  The  Canal  Appraisers,  33  N. 
y.,  482,  the  court  of  appeals  of  New  York  quoted  with  approval 
this  language  of  Judge  ^ronson:  '*  I  think  no  doctrine  better  set- 
tled than  that  such  portions  of  the  law  of  England  as  are  not 
adapted  to  our  condition,  form  no  part  of  the  law  of  this  state. 
This  exception  includes  not  only  such  laws  as  are  inconsistent  with 
the  spirit  of  our  institutions,  but  such  as  were  framed  with  special 
reference  to  the  physical  condition  of  a  country  differing  widely 
from  our  own.  It  is  contrary  to  the  spirit  of  the  common  law  itself 
to  apply  a  rule  founded  on  a  particular  reason  to  a  law,  when  that 
reason  utterly  fails,  ceasante  rcUione  legis,  ceasat  ipsa  tec.'*  And  in 
McClintock  v.  Bryden,  6  Cal.,  100,  this  court  said:  '^The  wants 
and  interests  of  a  country  have  always  had  their  due  weight  upon 
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courts  in  applying  principles  of  law  which  should  shape  its  condi- 
tions; and  rules  must  be  relaxed,  the  enforcement  of  which  would 
be  entirely  unsuited  to  the  interests  of  the  people  they  are  to  gov- 
ern." In  the  case  of  Atchison  v.  Peterson,  20  Wall.,  511,  the  su- 
preme court  of  the  United  States  held  that  as  respects  the  use  of 
water  for  mining  purposes  throughout  the  Pacific  states  and  terri- 
tories ''the  doctrines  of  the  common  law  declaratory  of  the  rights 
of  riparian  owners  were,  at  an  early  day,  after  the  discovery  of  gold , 
found  to  be  inapplicable  or  applicable  only  in  a  very  limited  extent, 
to  the  necessities  of  miners  and  inadequate  to  their  protection.  By 
the  common  law,"  said  the  court,  ''the  riparian  owner  on  a  stream 
not  navigable,  takes  the  land  to  the  center  of  the  stream  and  such 
owner  has  the  right  to  the  use  of  the  water  flowing  over  the  land, 
as  an  incident  to  his  estate.  *And  as  all  such  owners  on  the  same 
stream  have  an  equality  of  right  to  the  use  of  the  water,  as  it  nat- 
urally flows,  in  quality,  and  without  diminution  in  quantity,  except 
so  far  as  such  diminution  may  be  created  by  a  reasonable  use  of  the 
water  for  certain  domestic,  agricultural,  or  manufacturing  purposes, 
there  could  not  be,  according  to  that  law,  any  such  diversion  or  use 
of  the  water  by  one  owner  as  would  work  material  detriment  to  any 
other  owner  below  him.  Nor  could  the  water  by  one  owner  be  so 
retarded  in  its  flow  as  to  be  thrown  back  to  the  injury  of  another 
owner  above  him."  In  the  subsequent  case  of  Basey  v.  Gallagher, 
20  Wall.,  682,  the  court  held  that  the  views  expressed  and  rulings 
made  in  the  case  of  Atchison  v.  Peterson,  "are  equally  applicable 
to  the  use  of  water  on  the  public  lands  for  purposes  of  irrigation." 

It  has  never  been  held  by  the  supreme  court  of  this  state,  that  the 
waters  of  the  non-navigable  streams  of  the  state  are  not  subject;  to 
diversion  for  the  purposes  of  irrigation.  On  the  contrary,  the  right 
so  to  divert  them  has  been  frequentlyupheld.  The  latest  case  upon 
the  subject  is  that  of  the  Anaheim  Water  Company  v.  Semi-Tropic 
Wr.  Co.,  12  P.  C.  L.  J.,  158. 

In  the  case  at  bar  no  question  arises  as  to  the  rights  of  grantee^ 
of  Spanish  or  Mexican  grants,  or  their  successors  in  interest,  through 
or  along  whose  land  a  stream  of  water  flows,  either  as  between  them- 
selves or  others.  The  question  here  is  between  a  purchaser  of  a  part 
of  the  public  land  of  the  state,  derived  from  the  United  States,  and 
an  appropriator  of  water  upon  the  public  lands  of  the  United  States. 
From  the  foundation  of  the  state,  waters  pertaining  to  the  public 
lands  of  both  the  federal  and  state  governments  have  been  appro- 

Sriated  and  used  for  mining,  agriculture,  and  other  useful  purposes. 
uch  appropriation  and  use  was  first  sanctioned  by  custom,  next  by 
the  decisions  of  the  courts,  and  finally  by  legislative  action  on  the 
part  of  the  United  States  as  well  as  the  state.  It  thus  became  a 
part  of  the  law  of  the  land,  of  which  every  citizen  was  entitled  to 
avail  himself,  and  of  which  every  purchaser  from  th>^  United  States, 
as  well  as  the  state,  was  bound  to  tiike  notice.  In  protecting,  there- 
fore, the  rights  of  appropriators  of  water  upon  the  public  lauds  of 
the  state  and  of  the  Unite^l  States,  no  wroug  is  done  to  the  pur- 
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chasers  from  either  government.     That,  from  the  very  beginning,  it 
has  been  the  castom  of  the  people  of  the  state  to  divert  from  their 
natural  channels  the  waters  of  the  streams  upon  the  public  lands 
and  appropriate  the  same  to  the  purposes  of  mining,  agriculture  and 
other  useful  and  beneficial  uses,  is  a  part  of  the  history  of  the  state. 
That  such  diversions  and  appropriations  have  been,  from  the  ear- 
liest times,  recognized  and  sanctioned  by  the  supreme  court  of  the 
state,  is  equally  true.     Numerous  cases  attest  this  fact:  Irwin  y. 
Phillips,  5  Cal.,  140;  Tartar  v.  The  Spring  Creek  Water  and  Mining 
Co.,  Id.,  397;  Conger  v.  Weaver,  6  CaL,  556,  are  among  the  earliest. 
In  Hill  V.  King,  8  Cal.,  338,  Chief  Justice  Murray,  who  dissented 
in  Conger  v.  Weaver,  used  this  language:  ^*  The  right  to  appropriate 
the  waters  of  the  streams  of  this  state,  for  mining  and  other  pur- 
poses, has  been  too  long  settled  to  admit  of  any  doubt  or  discussion 
at  this  time.     Some  of  the  older  English  authorities  held  that  a 
right  to  water  might  be  acquired  by  a  riparian  proprietor,  bv  appro- 
priation, and  this  court  might,  with  propriety,  have  maintained  the 
rights  of  water  companies  on  the  ground  that  they  were  riparian 
owners;  but  it  has  based  this  right  on  the  ground  that  the  legisla- 
tion of  the  state  has  given  to  every  one,  not  only  a  privilege  to  work 
the  '  gold  placers,'  but  also  to  divert  the  streams  for  this  and  other 
purposes.    The  legislation  of  the  state  has  been  held  to  amount  to 
a  *  general  license  to  all,'  (whether  properlj,  is  not  for  me  to  say,  the 
point  having  been  decided  by  a  majority  of  the  court  against  iny 
own  opinion — see  Conger  v.  Weaver,  October  2,  1856),  6  CaL,  548, 
and  when  these  ditches  have  been  constructed  they  are  regarded  as 
a  franchise  or  easement,  belonging  to  the  proprietors,  and  are  entitled 
to  protection  as  any  other  property."    In  Irwin  v.  Phillips,  supra, 
after  stating  that  a  system  of  rules  bad  been  permitted  to  grow  up 
with  respect  to  mining  on  the  public  lands  by  the  voluntary  action 
and  assent  of  the  population,  whose  free  and  unrestrained  occupa- 
tion of  the  mineral  region  had  been  tacitly  assented  to  by  the  fed- 
eral government,  and  heartily  encouraged  by  the  expressed  legisla- 
tive policy  of  the  state,  the  court  said:  '' So  fully  recognized  have 
become  these  rights,  and  without  any  specific  legislation  conferring 
or  confirming  them,  they  are  alluded  to  and  spoken  of  in  various 
acts  of  the  legislature  in  the  same  manner  as  if  they  were  rights 
which  had  been  veuted  by  the  most  distinct  expression  of  Uie  wnl  of 
the  law-makers."    The  California  reports  abound  with  cases  to  the 
same  effect:  McDonald  v.  Bear  Biver  Co.,  13  Cal.,  232;  Ortman  v. 
Dixon,  13  Cal.,  38;  McKinney  v.  Smith,  21  CaL,  381;  Smith  v. 
O'Hara,  43  Cal.,  374;  N.  C.  and  S.  C.  Co.  v.  Kidd,  37  Cal.,  314,  and 
Bupley  V.  Welch,  23  Cal.,  455,  are  among  them. 

It  is  true  that  in  none  of  these  cases  was  it  a  question  of  right 
between  a  grantee  of  either  the  federal  or  state  government,  and  an 
appropriator  of  the  waters.  But  the  cases  are  cited  to  show  that 
from  the  foundation  of  the  state  government  the  people  of  the  state 
have  been  accustomed  to  do  that  which,  according  to  the  rule  of 
the  common  law,  they  could  not  have  done,  namely,  to  divert  and 
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appropriate  the  waters  of  the  streams  flowing  over  the  public  lands 
for  the  purposes  of  mining,  agriculture  and  other  beneficial  uses; 
that  this  custom,  which  is  wholly  at  variance  with  the  accepted 
principles  of  the  common  law,  has  been  from  its  very  beginning 
acquiesced  in  by  the  state  government,  has  been,  as  said  by  this 
court  in  1865,  in  the  case  of  Irwin  v.  Phillips,  **  heartily  encouraged 
by  the  expressed  legislative  policy  of  the  state,"  and  has  all  along 
been  recognized,  sanctioned  and  confirmed  by  the  highest  judicial 
tribunal  of  the  state.  Not  only  this :.  but  the  federal  government, 
first  by  its  silent  acquiescence  and  afterwards  by  express  statutory 
enactment,  assented  to  this  departure  from  the  principles  of  the 
common  law  with  respect  to  the  waters  upon  the  public  lands  in 
California.  And  it  did  so  for  the  same  reasons  and  in  much  the 
same  way  that  the  state  of  California  assented  to  it.  Allusion  has 
has  already  been  made  to  the  case  of  Atchison  v.  Peterson,  in  which 
the  supreme  court  of  the  United  States  said  that  as  respects  the  use 
of  water  for  mining  purposes  in  California,  **  the  doctrines  of  the 
common  law  declaratory  of  the  rights  of  riparian  owners  were,  at  an 
early  day,  after  the  discovery  of  gold,  found  to  be  inapplicable  or 
applicable  only  in  a  very  limited  extent  to  the  necessities  of  miners, 
and  inadequate  to  their  protection;"  and  also  to  the  subsequent  case 
of  Basey  v.  Gallagher,  in  which  the  same  learned  court  declared 
that  the  views  expressed  and  the  rulings  made  in  Atchison  v, 
Peterson  are  equally  applicable  to  the  use  of  water  on  the  public 
lands  for  purposes  of  irrigation."  In  Broder  v.  Water  Company,  11 
Otto,  276,  which  is  also  a  California  case,  the  supreme  court  of  the 
United  States  said:  *'It  is  the  established  doctrine  of  this  court 
that  rights  of  miners,  who  had  taken  possession  of  mines  and  worked 
and  developed  them,  and  the  rights  of  persons  who  had  constructed 
canals  and  ditches  to  be  used  in  mining  operations  and  for  purposes 
of  agricultural  irrigation,  in  the  region  where  such  artificial  use  of 
the  water  was  an  absolute  necessity,  are  rights  which  the  govern- 
ment had,  by  its  conduct,  recognized  and  encouraged,  and  was 
bound  to  protect,  before  the  act  of  1866" — referring  to  the  act  of 
congress  of  July  26,  1866,  the  ninth  section  of  which  contains  this 
declaration:  ''That  wherever,  by  priority  of  possession,  rights  to 
the  use  of  water  for  mining,  agricultural,  manufacturing  or  other 
purposes  have  vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  the  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  same;  and  the  right  of  way  for  the  construction 
of  ditches  and  canals,  for  the  purposes  aforesaid,  is  hereby  acknowl- 
edged  and  confirmed."  And  the  court  added:  '*  We  are  of  opinion 
that  the  section  of  the  act  which  we  have  quoted  (the  ninth)  was 
rather  a  voluntary  recognition  of  a  pre-existing  right  of  possession, 
constituting  a  valid  claim  to  its  continued  use,  than  the  establish- 
ment of  a  new  one."  The  court  accordingly,  in  the  Broder  case, 
without  regard  to  the  act  of  1866,  protected  the  right  of  defendant 
to  divert  the  water  there  in  question  from  its  natural  channel,  upon 
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the  ground  that  the  goyernment  had/  by  its  conduct,  recognized  and 
encouraged  and  was  bounu  to  protect  such  diversions.  It  seems  to 
me,  therefore,  that  this  court,  in  the  late  case  of  Osgood  v.  Water 
and  Mining  Company,  reported  in  56  Cai.,  571,  was  entirely  justi- 
fied in  saying,  as  it  did,  that  "the  principle  of  prior  appropriation 
of  water  on  the  public  lands  in  California,  where  its  artinciai  use  for 
argicultural,  mining  and  other  like  purposes,  is  absolutely  essential, 
which  has  all  along  been  recognized  and  sanctioned  by  the  local 
customs,  laws  and  decisions,,  was  thus  expressly  recognized  and 
sanctioned  by  the  supreme  court  of  the  United  States,  and  also  by 
the  act  of  congress  of  1866."  It  was  this  principle,  and  nothing 
else,  that  secured  the  defendant  in  the  case  of  Broder  y.  The  Water 
Company,  in  the  continued  enjoyment  of  the  water  it  had  appro- 
priated as  against  a  grant  from  the  government  ante-dating  the  aci.  of 
1866;  for  the  court  in  terms  declares:  ''We  do  not  think  that  the 
defendant  is  under  the  necessity  of  relying  on  that  statute."  The 
defendant  had  acquired  the  right  to  divert  the  water  from  its  natural 
channel  and  appropriate  it  to  a  useful  purpo&e,  because  the  goyern- 
ment by  its  conduct,  through  a  long  series  of  years,  in  view  of  the 
necessities  of  the  country,  which  were  widely  different  from  those  of 
the  country  from  which  the  common  law  was  taken,  had  recognized 
and  encouraged '  such  diversions  and  use  of  the  waters  upon  the 
public  lands.  The  government  permitted  the  principle  of  appro- 
priation of  such  waters  to  grow  up  and  become  a  part  of  the  law  in 
relation  to  the  public  lands,  and  therefore  in  constraing  the  grant 
from  the  government  the  court  considered  it  with  reference  to  the 
principle  of  appropriation,  and  protected  the  rights  of  the  defendant 
which  arose  under  and  by  virtue  of  that  principle.  The  com< 
mon  law  doctrine  of  riparian  rights  being  wholly  inconsistent  with, 
and  antagonistic  to,  that  of  appropriation,  it  necessarily  follows  that 
when  the  federal  and  state  governments  assented  to,  recognized  and 
confirmed,  with  respect  to  the  waters  upon  the  public  lands,  the 
doctrine  of  appropriation,  they  in  effect  declared  that  that  of 
riparian  rights  did  not  apply.  The  doctrine  of  appropriation  thus 
established  was  not  a  temporary  thing,  to  exist  only  until  some  one 
should  obtain  a  certificate  or  patent  for  forty  acres  or  some  other 
subdivision  of  the  public  land  bordering  on  the  river  or  other  stream 
of  water.  It  was,  as  has  been  seen,  born  of  the  necessities  of  the 
coimtry  and  its  people,  was  the  growth  of  years,  permanent  in  its 
character  and  fixed  the  status  of  water  rights  with  respect  to  public 
lands.  No  valid  reason  exists  why  the  government  which  owned 
both  the  land  and  the  water  could  not  do  this.  It  thus  became,  in 
my  judgment,  as  much  a  part  of  the  law  of  the  land  as  if  it  had 
been  written  in  terms  in  the  statute  books,  and  in  connection  with 
which  all  grants  of  public  land  from  either  government  should  be 
read.  In  the  light  of  the  history. of  the  state  and  of  the  legislation 
and  decisions  with  respect  to  the  subject  in  question,  is  it  possible 
that  either  government,  state  or  national,  ever  contemplated  that  a 
conveyance  of  forty  acres  of  land  at  the  lower  end  of  ja  stream  that 
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flows  for  miles  through  public  lands  should  put  an  end  to  subse- 
quent appropriation  of  the  waters  of  the  stream  upon  the  public 
lands  above  and  entitle  the  grantee  of  the  forty  acres  to  the  undi- 
minished flow  of  the  water  in  its  natural  channel  from  its  source  to 
its  mouth  ?  It  seems  to  me  entirely  clear  that  nothing  of  the  kind 
was  ever  intended  or  contemplated.  Of  course,  the  doctrine  of  ap- 
propriation as  contradistinguished  to  that  of  riparian  rights,  was 
not  intended  to,  and,  indeea,  could  not,  affect  the  rights  of  those 
persons  holding  under  grants  from  the  Spanish  or  Mexican  govern- 
ments— ^flrst,  because  the  doctrine  is  expressly  limited  to  the  waters 
u|K)n  what  are  known  as  the  public  lands,'  ^nd,  secondly,  because 
the  rights  of  such  grantees  are  protected  by  the  treatjr  with  Mexico 
and  the  good  faith  of  the  government.  It  is  the  rights  of  such 
riparian  proprietors  as  tkoae  that  are  unaffected  by  the  doctrine  of 
appropriation  and  tJiose  are  the  riparian  rights  that  are  excepted 
from  the  operation  of  the  provisions  of  the  civil  code  in  relation  to 
**  water  rights"  by  section  1,422  of  that  code,  which  reads:  **  The 
rights  of  riparian  proprietors  are  not  affected  by  the  provisions  of 
this  title."  That  code,  as  well  as  the  other  codes  of  California, 
went  into  effect  the  first  of  January,  1873.  The  appellants  contend, 
and  the  prevailing  opinion  holds,  that  by  the  section  ot  the  civil 
code  just  quoted,  the  legislature  of  the  state  declared  that  the  com- 
mon law  doctrine  of  riparian  rights  should  apply  to  all  the  streams 
of  the  state.  It  seems  very  clear  to  me  that  this  is  not  so  for  many 
reasons.  Leaving  out  of  consideration  the  question  whether  it  lay 
in  the  power  of  the  state  to  nullify  the  doctrine  of  appropriation 
established  by  the  United  States  with  respect  to  the  waters  flowing 
over  their  lands — established,  too,  in  pursuance  of  the  policy  the 
state  itself  had  previously  adopted,  and  for  the  advancement  of  the 
interests  of  the  people  of  the  state — I  find  nothing  in  the  civil  code, 
or  in  any  of  the  other  codes,  to  indicate  any  intention  on  the  part  of 
the  legislature  of  the|state  to  return  to  the  doctrine  of  riparian  rights 
with  respect  to  the  waters  upon  the  public  lands.  On  the  contrary, 
the  code  enacts  in  statutory  form,  in  language  as  clear  as  language 
era  be  made,  the  theretofore  prevailing  law  of  approoriation.  Title 
VUl  of  the  civil^oode  is  headed  "  Water  Bights.  The  first  section 
of  thattule — section  1,410  of  the  code — declares:  "The  right  to 
the  use  of  running  water  flowing  in  a  river  or  stream,  or  down  a 
canon  or  ravine,  may  be  acquired  by  appopriation." 

Oan  anything  be  clearer  ?  By  the  common^law,  the  water  flowing 
in  a  river  or  stream,  or  down  a  canon  or'  ravine,  could  not  be 
acquired  by  appropriation,  and  must  continue  to  flow  in  its  natural 
channel  undiminished  in  quantity  and  unaffected  in  quality.  Gould 
there  be  any  clearer  declaration  of  the  fact  that  the  common  law 
doctrine  of  riparian  rights  should  not  apply  to  the  streams  of  this 
state  than  is  tound  in  this  declaration  of  the  statute  that  the  waters 
of  such  streams  may  be  acquired  by  appropriation  ?.  The  statute 
proceeds: 

Ho.  4ff.— 4. 
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'*  Section  1,411.  The  appropriation  must  be  for  some  useful  or 
beneficial  purpose,  and  when  the  appropriator  or  his  successor  in 
interest  ceases  to  use  it  for  such  a  purpose,  the  right  ceases." 

"  Section  1,412.  The  person  entitled  to  the  use  may  change  the 
place  of  diversion,  if  others  are  not  injured  by  such  change,  and 
may  extend  the  ditch,  flumes,  pipe  or  acqueduct  by  which  the  di- 
version is  made  to  places  beyond  that  where  the  first  use  was  made." 

'*  Section  1,413.  The  water  appropriated  may  be  turned  into  the 
channel  of  another  stream  and  mingled  with  its  water,  and  then  re- 
claimed, but  in  reclaiming  it  the  water  already  appropriated  by 
another  must  not  be  diminished." 

'^Section  1,414.  As  between  appropriators,  the  one  first  in  time  is 
the  first  in  right."  Next  follow  sections  providing  the  manner  in 
which  appropriations  shall  be  made.  Section  1,420  provides  that 
**  persons  who  have  heretofore  claimed  the  right  to  water,  and  who 
have  not  constructed  works  in  which  to  divert  it,  and  who  have  not 
diverted  nor  applied  it  to  some  useful  purpose,  must,  after  this  title 
takes  effect,  and  within  twenty  days  thereafter,  proceed  as  in  this 
title  provided,  or  their  right  ceases;'*  and  the  last  section  of  the 
title — 1,422 — is  the  one  already  quoted,  and  reads:  ''The  rights  of 
riparian  proprietors  are  not  affected  by  the  provisions  of  this  title." 

The  construction  claimed  by  appellants,  and  in  the  prevailing 
opinion  given  of  this  last  section,  in  effect  wipes  out  all  of  the  pro- 
visions of  the  title  to  which  it  is  but  a  saving  clause.  This  is  re- 
versing the  established  rule  of  construction  as  I  understand  it.  To 
my  mind  nothing  is  clearer  than  that  by  the  provisions  of  the  code 
referred  to,  the  legislature  continued  in  existence  the  pre-existing 
law  with  respect  to  the  appropriation  of  waters  upon  the  public 
lands;  and  as  both  the  federal  and  state  governments,  in  the  exer- 
ercise  of  a  policy  eminently  wise  and  just,  substituted  the  doctrine 
of  appropriation  for  the  riparian  doctrine,  so  far  as  the  public  lands 
and  the  waters  pertaining  thereto  are  concerned,  the  only  riparian 
proprietors  to  which  the  saving  clause  can  apply,  are  such  as  hold 
under  grants  from  the  Spanish  or  Mexican  governments.  In  other 
words,  that  in  adopting  the  provisions  of  the  civil  code  in  question, 
the  legislature  did  not  codify  the  pre-existing  law  upon  thasubject. 

From  the  views  I  entertain  upon  the  main  proposition  in  the  case, 
the  other  questions  discussed  by  counsel  and  in  the  prevailing 
opinion  become  unimportant.  In  my  opinion  the  order  appealed 
from  should  be  affirmed,  and  I  therefore  dissent  from  the  judgment 
given  here. 

Myrice,  J.,  DISSENTING.  I  coucur  in  the  foregoing  dissenting 
opinion. 

Morrison,  0.  J.,  dissenting.  I  concur  in  the  views  expressed  by 
Mr..  Justice  Ross  and  in  his  dissenting  opinion. 
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No.  8,588. 
Lux  BT  AL.   V.    HaGOIN  £T  AL. 
In  Bank.    Filed  October  TT,  I884. 
Judgment  Revebsed  on  the  authority  of  Lux  v.  Haggin,  ante. 

Appbal  from  a  judgment  of  the  saperior  court  of  Eem  county, 
entered  in  favor  of  the  defendant.  The  facts  were  the  same  as  m 
liux  Y.  Haggin,  ante. 

Stetson  dt  Houghton,  and  McAllister  &  Bergin,  for  the  appellants. 

Louis  T.  Haggin,  Oarher^  Thomion  dt  Bishop,  and  Floumoy  & 
Mhoon,  for  the  respondent. 

The  Coxtbt.  Boss,  .J.,  Mybioe,  J.,  and  Mobbison,  J.,  dissenting. 
On  the  authority  of  Lux  y.  Haggin,  No.  8,687,  arUe^  judgment  re- 
versed and  cause  remanded. 


No.  9,722. 

Bbown  v.  Dexteb. 

Department  Two,    Filed  October  f7,  1884, 

CiTiZENSHrp  OF  THE  UNITED  STATES— RENUNCIATION  OF.— A  person  boHi  in  the  United 
Stfttee^  tkod  a  citizen  thereof,  has  a  right  to  expatriate  himself,  to  renounce  his  allegiance  to 
the  country  of  his  birth,  and  to  become  a  citizen  of  another  state  or  kingdom. 

The  Same— Child  born  in  Foreign  Ck)DNTBY  of  Expatriated  Father.— A  child  bornio 
a  forei{;n>  countrj^of  a  father  who  had  previously  renounced  his  citizenship  of  the  United 
8iate»  and  assumed  allegiance  to  another  power,  is  not  a  citizen  of  the  United  States. 

Mandamus.     The  opinion  states  the  facts. 

B.  At.  F.  Soto,  for  the  petitioner. 

John  A,  Wright  and  T,  E.  K,  Cormac,  for  the  respondent. 

Thobnton,  J.  This  is  an  application  to  compel  the  respondent 
to  enter  the  name  of  petitioner  on  the  great  register  of  the  county 
of  Monterey  as  a  voter. 

The  grand- parents  of  petitioner  were  native  born  citizens  of  the 
state  of  New  York,  and  removed  therefrom  to  Canada,  in  1835, 
taking  with  them  their  child,  then  eleven  years  of  age,  which  child 
subsequently  became  the  father  of  petitioner.  The  said  father  of 
petitioner  after  attaining  majority,  took  the  oath  of  allegiance  to 
the  queen  of  Great  Britain,  voted  and  held  office.  This  oath  was 
taken  in  January,  1858,  before  the  birth  of  petitioner,  which  oc- 
curred in  March,  1858.  The  petitioner  and  his  father  continued 
residents  of  Canada  until  their  removal  to  this  state,  which  occurred 
as  follows:  The  petitioner  in  September,  1883,  became  and  has  con- 
tinued to  be  a  resident  of  Monterey  county,  and  the  father  about 
February,  1884,  became  a  resident  of  the  same  county. 
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We  are  of  opinion  that  the  taking  of  the  oath  of  allegiance  in 
January,  1858,  by  the  father  of  the  petitioner,  was  an  act  of  expat- 
riation and  denationalization,  and  made  him  a  citizen  of  a  foreign 
country.  By  such  act,  he  renounced  his  allegiance  to  the  United 
States.  We  have  no  doubt  that  he  had  a  right  when  he  took  this 
oath  to  expatriate  himself,  to  renounce  his  allegiance  to  the  country 
of  his  birth,  and  to  become  a  citizen  of  another  state  or  kingdom. 
On  this  point  we  refer  to  the  case  In  re  Look  Tin  Sing,  4  West  C. 
Bep.,  71,  where  the  right  of  expatriation  is  discussed,  and  in  the 
views  there  expressed  concerning  it,  we  concur. 

That  the  act  of  taking  the  oath  of  allegiance  made  him  a  citizen 
of  another  county,  is  sustained  by  the  admitted  facts  that  he  after- 
wards voted  at  public  elections  and  held  public  offices  in  Canada. 
The  petitioner  having  been  born  after  his  father  became  a  citizen  of 
a  foreign  cotintry  is  not  within  the  provisions  of  the  act  of  congress 
of  February,  lo55,  or  of  section  1,993,  revised  statutes  of  the 
United  States.  These  provisions  only  applv  to  the  children  born 
out  of  the  limits  and  jurisdiction  of  the  United  States  before  or 
after  the  passage  of  the  enactment  referred  to,  whose  fathers  were 
at  the  time  of  tneir  birth  citizens  of  the  United  States. 

It  follows  from  the  foregoiDg  that  the  petitioner  has  never  been  a 
citizen  of  the  United  States,  and  therefore  is  not  entitled  to  be 
registered  as  a  voter. 

The  clause  in  section  2,172,  title  XXX  of  the  revised  statutes — 
"and  the  children  of  persons  who  now  are  or  have  been  citizens  of  the 
United  States,  shall,  though  born  out  of  the  limits  and  jurisdiction 
of  the  United  States,  be  considered  as  citizens  thereof,"  should 
not  in  our  opinion  be  construed  as  changing  the  rule  pre- 
scribed in  section  1,993.  It  should  be  read  and  construed  with  tiie 
section  last  mentioned,  that  the  father  of  such  child  must  have  been 
at  the  time  of  its  birth,  a  citizen  of  the  United  States.  We  cannot 
suppose  that  with  the  provisions  of  section  1,993  before  it,  congress 
intended  in  section  2,172  to  alter  the  rule  prescribed  in  the  former 
section,  and  to  make  the  child  of  one  who  had  renounced  his  citizen- 
ship in  the  United  States  and  assumed  allegiance  to  another  power, 
born  after  such  renunciation  and  assumption,  a  citizen  of  the  Ijnited 
States — in  other  words  to  make  a  child  born  abroad  of  an  alien,  a 
citizen  of  this  country. 

The  writ  must  be  denied  and  it  is  so  ordered. 

Mtbige,  J.,  and  Shabpstein,  J.,  concurred. 
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No.  8,900. 

WiNANS  V.  Sierra  Lumber  C!ompany. 

In  Bank.    Filed  October  28,  18S4, 

Conflict  or  Evidinck— Verdict — New  Trial.— A  verdict  rendered  upon  substantially 
conflicting  evidence  cannot  be  disturbed  and  anew  trial  granted,  except  for  errors  of  law  occur- 
ring at  the  trial 

An  iNaTBuoTioN,  Although  Ebbonbous,  if  Not  Prbjudioial  to  the  Defeated  Party, 
is  not  ground  for  reversal. 

Bamaoeb  for  Breach  of  Contract— -Neolioenoe— Prevention  Oif  Loss.— One  who 
raes  to  recover  damages  for  injuries  in  an  action  arising  out  of  contract  or  tort  cannot  recover 
if  the  injuries  were  consequent  upon  his  own  negligence  which  directly  contributed  to  them. 
Svery  one  engaged  in  the  performance  of  a  contract  is  bound  to  do  everything  in  his  power 
to  prevent  loss  to  himself  from  a  breach  of  the  oontraot  by  the  other  party.  If  he  cannot 
prevent  it  altogether,  he  must  make  reasonable  exertions  to  render  it  as  ught  as  possible;  and 
if,  hj  his  own  negligence  or  willfulness,  he  allows  the  damages  to  be  unnecessarily  enhanced, 
the  increased  loss  ma«t  fall  upon  him. 

Partial  Breach  of  Contract— Estoppel— Part  Performance  of  Contract. —A  party 
to  a  contract  is  not  estopped  from  asserting  his  claim  for  a  partial  breach  of  the  contract  by 
the  other  party,  from  the  fact  that  at  the  tune  when  a  settlement  was  had  between  them  for 
work  done  under  the  contract,  no  mentioa  was  made  of  such  claim.  If  the  contract  was  sus- 
ceptible of  more  or  less  performance,  and  there  was  a  partial  breach  thereof  by  one  of  the 
IMtrties,  the  other  has  the  ri^ht  to  continue  to  cariy  out  tne  contract,  reserving  to  nimself  the 
ridbt  to  bring  action  for  such  damages  as  he  may  have  sustained  by  the  partial  breach. 

Breach  of  Contract  to  Manufacture  Lumber— Measure  or  Damages.— The  plaintiff 
and  defendant  entered  into  a  contract  whereby  the  plaintiff  agreed  to  manufacture  lumber, 
and  the  defendant  agreed  to  purchase  a'l  that  the  plaintiff  might  manufacture,  at  a  stipulated 
price,  and  to  furnish  him  certain  machinery  for  such  purpose.  The  machinery  furnished  was 
Inadequate,  and  by  reason  thereof  the  plaintiff  was  unable  to  manufacture  as  much  lumber 
as  he  otherwise  would  have  done.  In  an  action  to  recover  for  the  breach  of  such  contract, 
hdd,  that  the  measure  of  damages  was  the  contract  price  for  the  lumber  which  the  plaintiff 
was  so  prevented  from  manufacturing,  less  the  expense  he  would  have  incurred  in  manufac- 
tiirinf*said  lumber,  over  and  above  the  amount  necessarily  expended  under  the  circumstances, 
ID  manufacturing  the  amount  actually  manufactured  by  nim. 

Appeal  from  a  judgment  of  the  superior  court  for  Tehama  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.    The  opinion  states  the  facts. 

Chipman  dh  Oarter  and  Mastick,  Belcher  dh  Maatick^  for  the  appellant. 
J.  Chadboume  and  J.  F.  EUison,  for  the  respondent. 

MoKbb,  J.  Appeal  from  a  judgment  and  order  denying  a  motion 
for  a  new  trial. 

On  the  fifteenth  of  March,  1881,  the  Sierra  Lumber  Company, 
being  the  owner  of  some  tracts  of  timber  lands,  two  saw  mills  known 
as  the  Champion  and  Yellow  Jacket  Mills,  situate  in  Tehama  county, 
together  with  a  lumber  yard  and  planing  mill,  a  water  flume,  ex* 
tending  from  the  Champion  Mill  to  its  lumber  yard,  and  personal 
property  used  in  connection  therewith,  made  and  entered  into  a 
contract  with  George  Winans,  the  plaintiff  to  the  action  in  hand,  to 
deliver  to  him  possession  of  said  property,  including  a  specified 
number  of  teams  and  trucks  for  hauling  logs,  and  to  furnish  him 
Bofficimit  strap  iron  and  rails  for  a  tramway  and  a  suitable  engine 
and  cars  for  the  tramway.  Winans  agreed  to  construct  the  tram- 
way from  the  Champion  to  the  Yellow  Jacket  Mill  at  his  own  ex- 
pense, and  to  operate  the  mills  during  the  lumbering  season  of  1881, 
for  manufacturing  from  the  timber  lands  of  the  company,  lumber, 
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which  when  manafaotured  was  to  be  delivered  at  the  lumber  yard, 
to  the  company,  who  agreed  to  pay  for  the  same,  when  delivered, 
nine  dollars  per  thousand  feet,  and  eight  dollars  per  thousand  feet 
for  any  undelivered  lumber  remaining  at  the  mills,  on  the  first  day  of 
December,  1881,  when  the  mill  property  was  to  be  surrendered  to 
the  company. 

The  companv  furnished  the  two  mills  with  their  equipments,  the 
flume,  the  outfit  for  logging  and  the  iron  for  the  tramway  to  be  con- 
structed by  the  plaintiff;  and  the  plaintiff  entered  into  possession 
under  the  contract,  constructed  a  tramway  and  operated  the  mills 
through  the  lumbering  season  of  1881,  during  which  he  manufac- 
tured five  and  one-half  millions  feet  of  lumber,  all  of  which  the 
company  received  from  him  and  settled  for  at  the  contract  price. 

But  the  plaintiff  charges  that  while  he  fully  performed  the  con- 
tract on  his  part,  the  defendant  on  its  part  failed  to  f uUv  perform  it, 
in  this,  that  it  neglected  and  refused  to  furnish  a  suitable  engine  for 
the  tramway  which  he  constructed.  In  fact,  the  company  did  fur- 
nish an  engine;  but  the  plaintiff  alleges  that  it  was  wholly  unsuit- 
able for  the  tramway  "by  reason  of  the  peculiar  make  of  its 
wheels,*'  and  would  not  work  properly  on  the  tramway,  and  although 
repeatedly  notified  and  informea  of  the  fact,  defendant  refused  to 
furnish  a  suitable  engine,  in  consequence  of  which  plaintiff  was  able 
to  manufacture  only  five  and  a  half  millions  feet  of  lumber,  when, 
if  he  had  been  furnished  with  a  suitable  engine  for  the  tramway, 
according  to  the  contract,  '*  he  would  have  cut  nine  millions  feet  at 
no  greater  costs  or  expense  than  he  was  put  to  in  the  manufacture 
of  said  five  and  a  half  million  feet." 

In  answer  to  this  the  defendant  averred,  that  the  contract  was  for 
the  manufacture  of  seven  million  feet  of  lumber  for  which  the  com- 
pany promised  to  pay  nine  dollars  per  M,  and  admitted,  that  the 
plaintiff  entered  upon  the  performance  of  that  contract,  and  com- 
menced to  construct  the  tramway  called  for  by  the  contract,  bat 
averred:  ^'That  the  plaintiff  failed  to  build  and  complete  about 
three  and  a  half  miles  of  the  tramway,  and  that  the  six  and  a  half 
miles  constructed  by  him  were  constructed  with  such  short  and  ir- 
regular curves  and  uneven  and  excessive  grades,  and  in  so  unwork- 
manlike, insufficient  and  defective  a  manner  that  it  could  not  be 
successfully  worked  by  him,  and  was  of  little  value  when  turned 
over  to  defendant  at  the  end  of  the  season." 

The  questions  at  issue,  as  raised  by  the  pleadings,  therefore,  in- 
volved inquiries  as  to  the  contract  under  which  the  parties  had 
acted — the  plaintiff  in  constructing  the  tramway,  and  the  company 
in  furnishing  the  engine,  and  as  to  the  character  and  sufficiency  of 
the  tramway  and  the  suitability  and  sufficiencv  of  the  engine.  It 
was  conceded  that  the  engine  and  tramway  did  not  work  well  to- 
gother;  but  the  great  question  was,  whether  the  faults,  which  caused 
that  result  and  occasioned  the  loss  of  which  the  plaintiff  complained, 
were  in  the  engine  or  in  the  construction  of  the  tramway. 


Sap.  Ct.  Oal.]        WmANs  v.  Siebba  Lumber  Co.  279 

As  to  the  contract,  there  was  given  evidence  tending  to  prove  that 
it  had  been  made  by  the  plaintiff  and  the  general  saperintendent  of 
the  company.  It  was  admitted  that  both  parties  acted  under  the 
contract  which  was  made,  and  each  claimed  to  have  fally  performed 
it.  The  company  gave  evidence  tending  to  show  that  the  contract 
was  for  the  manufacture  of  seven  million  feet  of  lumber;  the  plaint- 
iff, that  the  contract  was  *'  to  manufacture  all  the  lumber  he  could.'* 
Much  evidence  was  also  given  in  relation  to  the  construction  of  the 
tramway  and  the  suitability  and  sufficiency  of  the  engine  which  the 
company  furnished,  and  which  the  plaintiff  used  and  operated  in 
the  performance  of  the  contract;  there  was  also  evidence  given  tend- 
ing to  prove  that  the  plaintiff  had  men,  machinery  and  force  suffi- 
cient to  operate  the  mills  at  their  full  capacity  for  the  lumbering 
season  of  his  contract,  and  that  be  could  have  manufactured  during 
the  season  a  greater  quantity  of  lumber  than  he  actually  did.  The 
verdict  was  for  the  plaintiff;  and  as  it  was  rendered  upon  substan- 
tially conflicting  evidence  it  cannot  be  disturbed  and  a  new  trial 
granted,  except  for  errors  of  law  occurring  at  the  trial;  and  the  main 
matters  urged  on  this  appeal  are  errors  oi  law  occurring  at  the  trial. 

The  first  relates  to  instructions  given  to  the  jury  upon  the  ques- 
tion of  the  authority  of  an  agent  of  a  corporation  to  m&ke  a  contract 
for  the  corporation.  At  the  defendant's  request  the  court  had  given 
the  jury  some  instructions  upon  the  subject  of  the  ostensible  au- 
thority of  such  an  agent,  and  then  quoted  to  them  the  language  of 
sections  2,315-16-17  of  the  civil  code,  and,  in  connection  therewith, 
substantially  told  them  that  the  plaintiff  would  not  be  entitled  to 
recover,  unless  they  found  as  a  fact  that  the  superintendent  of  the 
company  had  been  authorized  to  contract  for  the  company.  The 
defendant  excepted  to  the  instructions;  but  the  instructions  as 
given  were  favorable  and  not  prejudicial  to  the  defendant. 

As  to  the  performance  of  the  contract  by  the  parties  the  following 
was  given:  "  One  of  the  parties  to  a  contract  cannot  complain  of  a 
failure  on  the  part  of  the  other  to  perform,  if  his  own  laches  or  re- 
fusal to  perform  has  contributed  to  defeat  the  object  of  the  con- 
tract. 

**  Proof  of  perfection,  however,  in  tramway,  cars  or  engine,  is  not 
required;  only  such  as  from  the  evidence  you  find  that  the  parties 
contemplated  such  a  tramway,  such  cars,  and  such  an  engine,  and 
only  such,  to  fulfill  the  contract,  as  a  prudent  man,  owning  the  timber 
and  mills,  would  have  made  or  furnished  for  himselt,  having  in 
view  present  and  future  pecuniary  profit."  Defendant  excepted  to 
the  latter  portion  of  the  instruction.  We  think  it  was  not  objec- 
tionable. In  substance  it  told  the  jury,  that  to  entitle  either  of  the 
parties  to  their  verdict  it  was  not  necessary  for  the  plaintiff  to  prove 
^that  he  had  constructed  a  perfect  tramway;  nor  for  the  defendant 
to  prove  that  he  had  furnished  a  perfect  engine.  The  contract  only 
required  such  a  tramway,  or  engine,  as,  in  the  situation  of  the 
parties  and  in  the  light  of  surrounding  circumstances,  would  be 
sufficient  and  suitable  for  the  business  in  which  they  were  about  to 
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engage.  To  the  first  part  of  the  instmotion  the  defendant  did  not 
object.  In  fact,  it  was  given  at  the  request  of  the  defendant;  and, 
in  connection  with  it,  the  court  elaborately  instructed  the  jury,  that 
if  the  J  believed  from  the  evidence  that  the  loss  of  which  the  plaintiff 
complained  resulted  from  his  own  failure  to  perform  his  part  of  the 
contract,  or  from  his  negligence  in  constructing  the  tramway,  or 
in  operating  the  engine  which  the  company  furnished,  or  from  the 
want  of  ordinary  care  and  caution,  either  in  operating  the  engine,  or 
in  constructing  the  tramway,  or  in  repairing  the  particular  places 
where  the  injury  was  threatened  or  was  likely  to  arise,  he  would  not 
be  entitled  to  their  verdict,  even  if  they  found  as  a  fact  that  Hie 
engine  furnished  by  the  defendant,  was  defective  and  unsuitable  for 
the  tramway. 

The  elaborate  instructions  which  were  given  placed  the  right  of 
the  plaintiff  to  recover  upon  the  ground  that  he  himself  must  have 
been  wholly  free  from  fault,  not  only  in  performing  his  part  of  Hie 
contract,  but  in  operating  the  engine  which  was  furnished  to  him. 
And  there  is  no  doubt  that  a  person  who  sues  to  recover  damages 
for  injuries  in  an  action  arising  out  of  contract  or  tort,  cannot  re- 
cover if  the  injuries  were  consequent  upon  his  own  negligence 
which  directly  contributed  to  them.  The  law  imposes  upon  every 
one  engaged  in  the  perfoimance  of  a  contract  the  duty  of  doing 
everything  in  his  power  to  prevent  loss  to  himself  from  a  breach  of 
the  contract  by  the  other  party.  If  he  cannot  prevent  it  altogether, 
be  must  make  reasonable  exertions  to  render  it  as  light  as  possible; 
and  if,  by  his  own  negligence  or  willfulness,  he  allows  the  damages 
to  be  unnecessarily  enhanced,  the  increased  loss  must  fall  upon  him : 
Hamilton  v.  McPherson,  28  New  York,  72.  The  question,  whether 
the  loss  of  which  the  plaintiff  complained  was  due  to  the  laches  of 
the  plaintiff  or  to  the  non-performance  of  the  contract  by  the  de- 
fendant was,  therefore,  properly  put  to  the  jury;  and  if  the  evidence 
satisfied  the  jurv  that  the  engine  furnished  by  the  defendant  was  so 
defective  that  the  plaintiff  was  prevented  from  manufacturing  the 
quantity  of  lumber  which  he  could  have  manufactured  with  a  suita- 
ble engine,  and  thereby  sustained  a  loss,  he  was  entitled  to  recover, 
unless  ne  had  by  his  conduct  estopped  himself  from  maintaining 
the  action. 

There  was  evidence  given  of  a  settlement  between  the  parties, 
afteit  the  close  of  the  lumbering  season  of  the  year  1881,  of  the 
affairs  and  business  of  the  parties  in  connection  with  the  lumber 
manufactured  and  delivered  under  the  contract.  At  that  settlement 
the  plaintiff  made  no  mention  of  any  claim,  or  cause  of  action, 
against  the  defendant  for  a  partial  breach  of  the  contract.  But  if 
the  plaintiff  had  such  a  cause  of  action  he  was  not  bound  to  make 
it  known  at  a  settlement  about  the  lumber  actually  manufactured  > 
and  the  mere  non-mention  of  it  would  not  estop  him  from  after- 
wards maintaining  an  action  upon  it.  The  instructions  to  the  jury 
that  the  plaintiff  would  not  be  estopped,  unless  they  believed  from 
the  evidence  that  he,  by  his  acts,  declarations,  or  omissions  had 
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intentionally  and  deliberately  led  the  defendant  to  believe  that  the 
engine  furnished  was  according  to  the  contract,  and  that  the  de- 
fendant relied  upon  such  acts,  declarations  or  omissions  to  its  inf 
jury,  were^  we  think,  correct.  And  we  think  the  court  correctly 
instructed  the  jury,  that  when  the  plaintiff  discovered  ''that  the 
engine  was  unsuitable  for  the  tramwf^,  he  was  not  bound  to  rescind 
the  contract,  and  make  no  further  e£(ort  to  carry  out  its  purposes. 
He  was  at  liberty  to  go  on  and  manufacture  all  the  lumber  he  could 
under  the  circumstances,  and  endeavor  in  good  faith  to  carry  out  the 
contract;  and  by  so  doing  he  would  not  release  or  forfeit  any  claim 
for  damages  he  might  ultimately  sustain  by  reason  of  any  breach  of 
thiB  contract  by  the  defendant."  The  contri|ct  was  one  susceptible 
of  more  or  less  performance;  and'if  there  was  a  partial  breach  of  it 
by  the  defendant,  the  plaintiff  had  the  rig[ht  to  continue  to  carry 
out  the  contract,  reserving  to  himftelf  the  right  to  bring  action  for 
such  damages  as  he  may  have  sustained  by  the  partial  breach. 
If  there  was  such  a  breach,  resulting  in  loss  to  the  plaintiff,  the 

Sueetion  then  remained  what  was  the  measure  of  damages?  Upon 
[lat  question  the  following  instructions  were  given: 

''  For  the  breach  of  an  obligation  arising  from  contract,  the  meas^ 
ure  of  damage  is  the  amount  which  will  compensate  the  party  ag- 
grieved for  all  detriment  proximately  caused  tnereby,  or  which,  in 
the  ordinary  course  of  things,  woald  be  likely  to  resnlt  therefrom.'' 

''  Where  an  action  is  brought  to  recover  genera]  damages  for  a 
breach  of  contract,  the  jury  may  take  into  their  consideration  any 
consequential  damages  which  the  plaintiff  has  sustained  by  reason 
of  sucn  breach,  provided  that  such  damages  may  fairly  and  reason- 
ably be  considered  either  as  arising  naturally — that  is,  according  to 
the  usual  course  of  things — from  the  breach  of  the  contract  itseUyOr 
may  reasonably  be  supposed  to  have  been  in  the  contemplation  of 
both  parties  at  the  time  they  made  the  contract,  as  the  probable 
result  of  a  breach  of  it." 

'*  If  the  jury  believe  *from  the  evidence,  that  the  engine  furnished 
by  defendant  to  plaintiff  was  not  of  the  make  and  description  it  had 
contracted  to  furnish  him;  and  that  the  plaintiff  duly  notified  the 
defendant  of  the  defects  in  said  engine,  and  of  its  unfitness  for  the 
purposes  of  said  contract,  and'afterwards,  without  any  default  on  his 
part,  made  every  reasonable  effort,  in  good  faith,  to  accomplish  the 
purposes  of  said  contract,  and  to  prevent  loss  or  injury,  but,  ulti- 
mately, by  reason  of  defendant's  failure  to  furnish  an  engine  of  the 
kind  and  make  agreed  to  be  furnished,  suffered  damage,  and  was 

Erevented  from  manufacturing  lumber,  which  he  otherwise  would 
ave  manufactured,  then  the  plaintiff  is  entitled  to  recover,  as  dam- 
ages, the  contract  price  of  the  lumber  which  he  was  so  prevented 
from  manufacturing,  less  the  expense  he  would  have  incurred  in 
manufacturing  said  lumber,  over  and  above  the  amount  necessarily 
expended  under  the  ciroamstances,  in  manufacturing  the  amount 
actuaUy  manufactured  by  him." 

We  think  these  instructions  were  right. 
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The  contraot  being  one  susceptible  of  more  of  less  performance, 
the  damages  sustained  by  an  incomplete  performance  or  partial 
1[>reach  were  apportionable  according  to  the  extent  of  failure.  That 
would  cover  the  actual  loss  sustained,  and  the  actual  loss  would  be 
the  profits  which  the  plaintiff  could  have  made  upon  a  complete 
performance  of  the  contract:  Utter  v.  Chapman,  43  Cal.,  283;  Up- 
stone  v.  Weir,  54  id.,  124:  Hale  v.  Trout,  35  id.,  220.  And  these 
profits  would  be  the  product  of  the  lumber  which  he  was  prevented 
from  manufacturing,  by  the  partial  breach  of  the  contract,  and  the 
contract  price,  less  the  expenses  which  would  have  been  incurred 
in  its  manufacture. 

There  was  evidence  tending  to  prove  that  the  plaintiff  had  made 
preparation  by  men  and  means  to  manufacture  lumber  to  the  extent 
of  the  capacity  of  the  mills;  and  that  with  this  force  he  could  have 
manufactured  with  a  suitable  engine  more  lumber  that  he  did  not 
manufacture.  But  defendant  denied  **that  the  plaintiff  could  have 
out  nine  million  feet  of  lumber  at  no  greater  cost  or  expense  than  he 
was  put  to  in  the  manufacture  of  the  lumber  be,  in  fact,  manufact- 
ured," and  contended  that  the  manufacture  of  any  additional  lumber 
would  have  involved  the  expense  of  cutting  additional  logs,  and 
making  them  ready  to  be  hauled  over  the  tramway  and  laying  them 
at  the  mills  for  the  purpose  of  manufacture,  even  if  he  had  a  force 
of  men  and  logging  teams  employed  for  that  purpose,  and  that  such 
additional  expenses  should  be  deducted  from  the  profits  of  any  ad- 
ditional lumber  which  could  have  been  manufactured.  That  con- 
tention was  founded  upon  some  evidence  in  the  case,  and  it  was 
fairly  covered  by  the  instruction,  that  the  plaintiff,  if  he  was 
entitled  to  recover  at  all,  was  entitled  to  recover  as  damages  the 
contract  price  for  the  lumber  which  he  was  prevented  from  manu- 
facturing, less  the  expense  he  would  have  incurred  in  its  manufact- 
ure, ''over  and  above,"  t.  e.,  separate  from  the  expense  he  had  in- 
curred in  and  about  the  lumber  which  he  had  actually  manufactured. 

It  was  also  contended  that  the  value  of  the  use  of  the  tramway 
and  engine  by  the  plaintiff  for  his  individual  benefit,  at  times  which 
did  not  interfere  with  the  performance  of  the  contract,  should  be 
deducted  from  any  damages  sustained  by  the  plaintiff.  But  that 
matter  entered  into  the  settlement  between  the  parties  as  to  the  lum- 
ber actually  manufactured;  and  the  defendant  admitted  that  the 
plaintiff  had  paid  for  the  same. 

Taken  in  connection  with  the  evidence  and  pleadings  in  the  case, 
we  think  the  instructions,  as  a  whole,  correctly  stated  the  law  of  the 
case,  and  presented  the  case  fairly  to  the  jury;  and  as  we  find  no 
prejudicial  errors  in  the  numerous  assignments  of  errors,  the  judg- 
ment and  order  are  affirmed. 

Mysiok,  J.,  Shabpstein,  J.,  and  Thobnton,  J.,  concurred. 
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No.  8,827. 

Reclamation  District  No.  108  v.  Hagab. 

In  Bank.    Filed  October  £8,  I884, 

Rbolamation  Statutes  not  in  Conflict  with  United  States  CoNaTiTOTioN,— The  stat- 
utes of  this  state,  regulating:  the  formation  of  reclamation  districts,  the  levying  of  assess- 
ments, and  the  mode  of  collecting  the  same,  are  not  in  conflict  with  the  fourteenth  amend- 
ment of  the  United  States  constitution;  nor  are  the  same  in  violation  of  section  10,  article  I 
of  BAid  constitution,  forbidding  the  passage  of  any  law  impairing  the  obligation  of  contracts, 
on  the  ground  that  the  state,  in  accepting  the  grant  under  the  "  Arkansas  Act,"  assumed 
the  burden  of  reclaiming  the  land,  and  cannot  impose  this  burden  upon  its  grantees. 

Appobtionment  op  AtsssssMBN'T— Equality  op  Burden  or  Benefit.  —Whether  or  not  the 
mode  of  assessment  is  in  accordance  with  proper  apportionment,  or  equality  of  burden  or 
benefit,  is  for  the  consideration  of  the  1  gislature,  m  the  absence  of  a  palpable  violation  of 
private  rights.  In  the  present  case,  the  court  cannot  say  that  the  burdens  to  be  borne  are 
not  eqnal  in  proportion  to  the  benfits. 

Such  Assbssuent  mat  be  hade  Payable  in  Gold  Coin. 

Bt-Law  op  Assessment  District— Subsequent  Assessment. — A  by-law  of  an  assessment 
diBtrict,  prohibiting  an  indebtedness  to  accrue,  in  excess  of  the  amount  of  assessment  levied* 
cannot  invalidate  an  assessment  levied  in  accordance  with  section  34,  of  the  act  of  1868. 

Power  op  Trustees  op  Reclamation  Districts  to  Employ  Counsel.— The  trustees  of 
redamatioa  districts  are  authorized  to  employ  special  counsel,  other  than  the  district  attor- 
neys of  their  respective  counties,  in  the  prosecution  of  actions  for  the  enforcement  of  assess- 
ments, and  to  provide  for  the  payment  of  their  services  out  of  subsequent  assessments. 

Cohhtitutionalitt  op  Assessment. — An  assessment  for  the  reclamation  of  swamp  lands, 
although  not  made  by  a  municipal  corporation,  is  not  unconstitutional. 

Reclamation  District— Lands  within  other  County— Power  op  Supervisors  Over.  — 
l%e  legislature  may  confer  on  the  board  of  supervisors  of  one  county  the  power  to  include 
within  a  reclamation  district  any  lands  within  another  county. 

Action  to  Enporce  Assessment— Real  Party  in  Interest- Reclamation  District  as 
Flaintipp. — In  an  action  to  enforce  an  assessment  for  the  reclamation  of  swamp  lands, 
brought  under  the  act  of  March  28, 1868,  the  reclamation  district  is  the  real  partv  in  interest, 
and  a  judgment  therein,  rendered  in  favor  of  the  plaintiff,  if  otherwise  valici,  will  not  b )  re- 
versed, because  such  action  was  not  brought  in  the  name  of  the  people. 

Appeal  from  a  judgment  of  the  saperior  court  for  Colusa  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

Bdcher  d  Belcher^  for  the  appellant. 

A,  'C.  Adams  and  Jackson  Hatch,  for  the  respondent. 

Shabpstein,  J.  This  action  was  brought  to  recover  of  the  de- 
fendant an  assessment  levied  upon  his  land  for  reclamation. 

1.  The  statutes  of  this  state  relating  to  the  formation  of  redama-' 
tion  districts,  and  the  levying  of  assessments,  require  that  upon  the 
presentation  of  a  petition  setting  forth  a  description  of  the  lands  of 
which  it  is  desired  to  have  the  district  formed,  with  the  names  of 
the  owners  (if  known),  notice  of  the  hearing  shall  be  given  by  pub* 
lication.  After  the  formation  of  the  district,  no  other  or  further 
notice  to  owners  is  required  to  be  given;  but  proceedings  are  to  be 
had  for  the  election  of  trustees,  making  of  by-laws,  appointment  of 
commissioners,  the  estimate  of  works  and  their  cost,  and  the  assess- 
ment of  such  cost  upon  the  lands  of  the  district,  and  no  time, 
place  or  manner  is  named  for  any  opposition  to  be  made.  If 
an  assessment  remains  unpaid,  provision  was  made  for  the  bringing 
of  an  action  against  the  aelinquent  owner.  The  appellant  claims 
that  the  statutes  are  in  conflict  with  the  fourteenth  amendment  of  the 
constitution  of  the  United  States.  Upon  this  point  the  supreme 
court  of  the  United  States  and  this  court  have  decided  adversely  to 
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the  appellant:  Davidson  v.  New  Orleans,  96  U.  S.,  97;  Hagar  v. 
Rec.  Dist.  No.  108,  111  U.  8.,  701;  Rec.  Dist.  No.  3  v.  Goldman, 
4  West  0.  R.,  97. 

2.  Whether  or  not  the  mode  of  assessment  in  accordance  with 
proper  apportionment,  or  e(]^aalitj  of  burden  or  benefit,  was  for  the 
consideration  of  the  legislative  department,  in  the  absence  of  a  pal- 
pable violation  of  private  rights:  Hagar  v.  Rec.  Dist.  No.  108,  111 
U.  S.,  701.  In  the  case  before  ns,  we  cannot  say  that  the  bnrdens 
to  be  borne  were  not  equal  in  proportion  to  benefits. 

3.  It  is  claimed  that  the  law  authorizing  the  assessment  is  in  vio- 
lation of  section  10,  article  I,  of  the  constitution  of  the  United 
States,  forbiddinff  the  passage  of  any  law  impairing  the  obligation 
of  contracts,  on  the  ground  that  the  state,  in  accepting  the  grant 
under  the  ''  Arkansas  Act,''  assumed  the  burden  of  recmiming  the 
land,  and  cannot  impose  this  burden  upon  its  grantees.  The  case 
of  Hagar  v.  Rec.  Dist.  No.  108,  supra,  nolds  the  contrary. 

4.  There  is  nothing  in  the  point  that  the  assessment  is  sought  to 
be  enforced  in  gold  coin:    Hagar  v.  Rec.  Dist.  No.  108,  supra. 

6.  A  by-law  adopted  declared  that  '^the  trustees  shall  allow  no 
indebtedness  to  accrue  in  excess  of  the  amount  of  assessment 
levied."  An  indebtedness  in  excess  of  the  first  assessment  was 
levied  to  pay  such  excess,  with  other  expenditures.  It  is  urged  that 
the  subsequent  assessment  is  therefore  void.  Section  34  of  the  act 
of  1868  authorized  additional  levies  to  be  made,  upon  revised  esti- 
mates, if  the  previous  taxes  should  be  insufficient.  The  by-laws 
authorized  to  oe  adopted  were  such  as  might  be  deemed  necessary 
to  efiect  the  work  of  reclamation  and  keep  the  same  in  repair.  By- 
laws could  not  have  the  effect  of  forbidding  the  doing  of  that  which 
the  law  expressly  authorized  to  be  done. 

6.  After  the  levy  of  two  assessments,  which  were  found  to  be  in- 
sufficient, a  third  assessment  of  one  hundred  and  eighteen  thousand 
two  hundred  and  eighty-eight  dollars  was  levied.  On  the  trial  of 
this  case,  the  defendant  offered  to  prove  that  of  the  indebtedness  of 
one  hundred  and  eighteen  thousand  two  hundred  and  eighty-eight 
dollars  (the  amount  of  the  third  assessment)  more  than  ten  thou- 
sand dollars,  and  of  the  indebtedness  of  one  hundred  and  ninety- 
two  thousand  and  fortr-six  dollars  (the  amount  of  the  second  aa- 
sessment)  more  than  fifteen  thousand  dollars  had  been  paid  by 
the  trustees  for  the  services  of  attorneys,  other  than  the  district 
attorneys  of  the  counties  of  Yolo  and  Oolusa,  in  the  prosecution  of 
actions  in  the  courts  of  this  state  for  the  enforcement  of  the  first 
and  second  assessments.  This  evidence  was  objected  to,  on  the 
ground,  among  others,  that  the  nature  of  tiie  indebtedness  was 
necessarily  determined  by  the  trustees  in  their  statement  to  the 
board  of  supervisors  to  have  been  proper,  and  such  as  the  law 
contemplated,  and  by  the  board  of  supervisors  in  making  the  order 
for  the  assessment,  and  that  neither  the  determination  of  tha.  trus- 
tees nor  that  of  the  board  of  supervisors  can  be  contradicted  or  im- 
peached in  this  suit.   The  objection  was  sustained. 
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A  like  mling  was  had  upon  a  question  asked  as  to  how  much  of 
the  one  hundred  and  eighteen  thousand  two  hundred  and  eighty* 
eight  dollars  had  been  paid  for  the  expenses  of  procuring  legisla- 
tion in  regard  to  the  affairs  of  the  district.  That  the  ruling  of  the 
trial  court  was  right  was  decided  by  this  court  November  29,  1879, 
in  Bee.  Dist.  No.  108  v.  Howell,  No.  6,848,  and  Bee.  Dist.  y.  How- 
ell et  al.y  No.  6,346.  See  also.  Bee.  Dist.  y.  Hagar,  6  Pac,  C.  L. 
J.,  499,  sustaining  the  same  view. 

7.  The  point  that  the  assessment  sought  to  be  enforced  in  this 
action  was  not  made  by  a  municipal  corporation,  and  was  therefore 
unconstitutional  and  void,  is  admitted  by  appellant  to  be  adverse 
to  the  decision  of  this  court  in  Hagar  v.  supervisors  of  Yolo  county, 
47  Cal.y  222;  but  we  are  asked  to  reconsider  the  question.  We  are 
not  disposed  to  say  that  case  is  not  correct. 

8.  The  appeUant  claims  that  the  assessment  was  void,  because, 
under  the  law  authorizing  it,  lands  within  the  district  belonging  to 
the  state,  as  a  private  proprietor,  were  required  to  be  and  were  ex- 
empt from  the  assessment.  We  are  not  referred  to  anvthinff  in  the 
transcript,  showing  that  any  lands  in  the  district  belonged  to  the 
state;  nor  that  any  lands  were  omitted  from  the  assessment. 

The  complaint  alleged  that  no  lands  in  the  district  were  unsold; 
and  this  allegation  was  found  by  the  court  to  be  true.  The  petition 
presented  to  the  board  of  supervisors  was  accompanied  by  a  sched-* 
ule,  giving  a  list  of  the  lands  of  the  proposed  district,  with  the  names 
of  owners  so  far  as  known;  and,  on  the  hearing  of  that  petition,  the 
defendant  Hagar,  being  present,  admitted  the  truth  of  all  the  facts 
set  forth  therein. 

9.  The  point  that  the  legislature  could  not  confer  on  the  board  of 
supervisors  of  one  county  the  power  to  include  within  a  district  any 
lands  within  another  county,  is  not  well  taken:  Hagar  v.  Bee.  Dist. 
No.  108,  supra. 

'    10.  The  act  of  March  29,  1872,  stats.  1871-72,  p.  696,  authorized 
the  recovery  of  interest. 

11.  The  assessment  in  question  was  valid  according  to  the  provi- 
sions of  the  act  of  March  28,  1868,  as  amended  March  28,  1872. 
All  of  the  requirements  of  that  act  with  respect  to  assessments  were 
met  and  performed,  according  to  the  averments  of  the  complaint, 
which  averments  were  by  the  court  below  found  to  be  true.  Upon 
the  merits,  therefore,  the  judgment  appealed  from  is  right.  Must 
we  reverse  it  only  because  it  is  brought  in  the  name  of  the  reclama- 
tion district,  which,  under  every  statute  that  has  been  passed  with 
respect  to  the  reclamation  of  lands,  is  the  real  party  in  interest  ?  It 
is  lame  that  it  has  been  decided  here  that  actions  brought  under  and 
in  pursuance  of  the  provisions  of  the  act  of  1868,  were  properly 
brought  in  the  name  of  the  people:  People  v.  Hagar,  52  Gal.;  People 
V.  Hiiggio,  57* Gal.;  ami,  farther,  that  actions  brought  under  and 
in  pursuance  of  the  provisions  of  the  political  code  must  be  com- 
menced in  the  name  of  the  reclamation  district:  People  v.  Haggin^ 
67  Gal.    The  judgment  in  the  case  last  mentioned  was  properly  re- 
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versed  on  the  ground  first  discussed  in  the  opiniou.  But  here  the 
case  resolves  itself  into  the  simple  question  whether  we  must  reverse 
the  judgment,  otherwise  valid,  only  because  it  is  brought  in  the 
name  of  the  Beclamation  District  instead  of  the  People,  when  if  the 
People  were  plaintiff,  they  would  be  merely  formally  so — the  real 

i>arty  in  interest  all  the  time  being  the  Beclamation  District.  The 
egislature,  by  section  475  of  the  code  of  procedure,  has  declared 
that  ''  the  court  must,  in  every  stage  of  an  action,  disregard  any  error 
or  defect  in  the  pleadings  or  proceedings  which  does  not  affect  the 
substantial  rightis  of  the  parties,  and  no  judgment  shall  be  reversed 
or  idETected  by  reason  of  such  error  or  defect. " 
Judgment  and  order  affirmed. 
Boss,  J.,  concurred. 

Thobnton,  J.,  concurring.  I  concur  in  the  above,  except  what  is 
said  in  relation  to  the  last  point  discussed.  I  think  that  the  act  of 
1868  was  repealed  as  far  as  regards  this  point  by  the  one  hundred 
and  sixteenth  section  of  the  act  of  March  30,  lo74.  (Bee  amend- 
ments to  the  codes  for  1873-74,  6U) ;  therefore  the  action  was  prop- 
erly brought  in  the  name  of  the  Beclamation  District:  Pol.  Code, 
sec  3,466;  People  v.  Haggin,  67  Oal.,  579.  The  proceedings  in  re- 
gard to  the  assessment  substantially  followed  the  provisions  of  the 
political  code. 

I  therefore  concur  in  the  judgment. 

McEiNSTBY,  J.,  concurring.  I  concur.  With  respect  to  the  action 
being  brought  in  the  name  of  the  Beclamation  District,  I  add:  The 
complaint  contains  a  statement  of  facts  constituting  a  cause  of  action 
to  enforce  which  the  plaintiff  (quasi  a  municipal  corporation),  is 
alone  interested.  It  seems  to  be  admitted  that  plaintiff  is  ''  tiiereal 
party  in  interest,"  and  the  general  rule  is  that  an  action  must  be 
brought  in  the  name  fof  the  real  party  in  interest:  G.  0.  P.,  367. 
The  statute  has  been  construed  as  authorizing  an  action  like  the 

Present  to  be  commenced  in  the  name  of  the  People  of  the  state: 
'eople  V.  Hagar,  52  Oal.,  171.  If  it  be  conceded  that  the  effect  of 
the  statute  is  to  deprive  plaintiff  of  its  capacity  to  sue  in  its  own 
name  the  objection  to  its  l^al  capacity  could  only  be  taken  by  spe- 
cial demurrer:  G.  G.  P.,  430,  434.  Kor  is  People  v.  Hagein,  57 
Gal.,  579,  to  tiie  contrary.  In  that  case  it  was  assumed  meA  the 
action  was  commenced  under  the  political  code,  and  the  political 
code  does  not  authorize  such  an  action  to  be  prosecuted  in  tnename 
of  the  people  of  the  state. 

Myrice,  J.,  and  MoKee,  J.,  dissenting.  We  concur  in  the  fore- 
going opinion  in  all  respects,  except  as  to  the  admissibility  of  evi- 
dence concerning  the  payment  of  attorneys'  fees  and  for  procuring 
legislation;  in  those  respects,  we  think  the  evidence  was  admis- 
sible. 
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No.  8,675. 

People  v.  Hagab. 

fnBank.    Filed  October  t8,  lif 84. 

Reclamation  of  Swamp  Lands— Action  to  Enforce  Assbhsment  —  Evidence  that 
Lands  were  not  Benefited  not  Admibbible. — ^The  board  of  supervisora,  in  hearing  the  pe- 
tition for  the  formation  of  a  reclamation  district,  and,  in  making  the  order,  has  junsdiction 
to  determine  what  lands  would  to  benefited  by  the  propoi<ed  system  of  reclamation,  and  to 
include  such  lands  within  the  district,  and  their  determination  cannot  be  inquired  into;  the 
trustees  have  authority  to  cause  surveys,  plans,  location  and  estimates  of  the  cost  of  the  work 
to  be  made,  and  the  commissioners  have  authority  to  assess  upon  each  and  every  acre  within 
the  district,  to  be  reclaimed  or  benefited,  a  tax  proportionate  to  the  whole  expense,  and  to  the 
benefits  which  would  result  from  the  works.  Such  jurisdiction  and  authority  being  given  by 
the  statute,  it  is  not  competent  for  the  court  below,  in  an  action  to  enforce  an  assessment,  to 
determine  that  certain  lands  assessed  were  not  benefited,  or  that  such  benefit  was  not  of  the 
value  of  the  asBeflsment. 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county, 
entered  in  favor  of  the  plaintifl^  and  from  an  order  denying  the  de- 
fendant a  new  trial.     The  opinion  states  the  facts. 

Belcher  dt  Belcher,  for  the  appellant. 

A.  0.  Adams^  W.  B.  Treadwdl  and  J.  C.  Ball,  for  the  respondent. 

Mtbigk,  J.  Many  of  the  points  involved  in  this  case  are  similar 
to  points  presented  in  Beclamation  District  No.  106  v.  Hagar,  No. 
8,827,  ante,  opinion  this  day  filed.  Two  points,  however,  not  in- 
volved there,  are  for  consideration  here. 

1.  There  is  evidence  sufficient  to  sustain  the  finding,  that  the  alle- 

Ktion  of  the  complaint,  that  the  commissioners  jointiy  viewed  the 
ids  of  the  district,  was  true. 

2.  The  lands  of  the  defendant  consist  of  many  parcels,  sections, 
fractional  sections  and  subdivisions  of  sections,  containing  several 
thousand  acres.  The  defendant  offered  to  prove  that  of  his  lands, 
which  were  assessed,  522.13  acres  were  situated  between  the  western 
base  of  the  levee  and  the  river,  part  occupied  by  the  levee  and  part 
between  the  levee  and  the  river;  that  twenty  parcels  are  so  situated, 
ranging  from  one  acre  to  114.48  acres;  that  said  lands  were  not  ben- 
efited by  the  works  of  reclamation,  but  were  assessed  at  the  rate  of 
$195.15  per  acre. 

This  evidence  was  objected  to  for  the  reason,  among  others,  that 
the  offer  was  an  attempt  to  contradict  and  impeach  the  assessment, 
by  showing  that  the  commissioners  erred,  in  their  judgment,  in  de- 
termining that  each  tract  of  land  in  the  district  was  benefited  to  the 
same  extent  as  all  others  in  proportion  to  acreage,  and  that  the  seve- 
ral tracts  were  chargeable  with  the  amounts  severally  assessed 
against  them,  as  returned  by  the  commissioners. 

The  board  of  supervisors,  in  hearing  the  petition  for  the  forma- 
tion of  the  district,  and  in  making  the  order,  nad  jurisdiction  to  de- 
termine what  lands  were  to  be  benefited  by  the  proposed  system  of 
reclamation,  and  to  include  such  lands  within  the  district,  and  their 
determination  cannot  now  be  inquired  into;  the  trustees  had  author- 
ity to  cause  surveys,  plans,  location  and  estimates  of  the  cost  of  the 
work  to  be  made,  and  the  commissioners  had  authority  to  assess 
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apon  each  and  every  acre  within  the  district,  to  be  reclaimed  or 
benefited,  a  tax  proportionate  to  the  whole  expense,  and  to  the  ben- 
efits which  wonld  result  from  the  works.  Such  jurisdiction  and  au- 
thority being  given  by  the  statute,  we  do  not  think  it  was  competent 
for  the  court  below  to  have  determined  that  either  of  the  parcels 
enumerated  in  the  ofifer  was  not  benefited,  or  that  such  benefit  waa 
not  of  the  value  of  the  assessment. 
Judgment  and  order  affirmed. 

Shabpstein,  J.,  MoBRisoN,  C.  J.,  MoEiNSTBY,  J.,  MoEee,   J.» 
Thobnton,  J.,  and  Boss,  J.,  concurred. 


No.  8,831. 

Beolamation  Distbiot  No.  108  v.  Hagab. 

In  Bank.    FiUd  October  28,  I884, 
Jddomrnt  Affirmed  on  authority  of  Reclamation  District  No.  108  v.  Hag^,  ante. 

Appeal  from  a  judgment  of  the  superior  court  for  Oolusa  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.  Tne  facts  are  similar  to  those  of  JKeolamation 
District  No  108  v.  Hagar,  ante. 

Bdcher  dk  Bdcher,  for  the  appellant. 

A.  G.  Adams,  and  Jackson  Hatch,  for  the  respondent. 

The  Ooubt.  For  the  reasons  given  in  the  opinion  in  Beclamation 
District  No.  108  v.  Hagar,  No.  8,827,  ante,  the  judgment  and  order 
are  affirmed. 


No.  8.708. 

Beolamation  Distbiot  No.  108  v.  Haoab. 

In  Bank.    Filed  October  28,  I884. 
Judgment  Affirmed  on  authority  of  Reclamation  District  No.  106  v.  Hagar,  ante. 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.  The  facts  were  similar  to  those  of  Ueclamatioii 
District  No.  108  v.  Hagar,  arde. 

W.  G.  Belcher,  for  the  appellant. 

A.  G.  Adams  and  W.  B.  TreadweU,  for  the  respondent. 

The  Goubt.  For  the  reasons  givei)  in  the  opinion  in  Beolama- 
tion District  No.  108  v.  Hagar,  No.  8,827,  ante,  the  judgment  and 
order  are  affirmed. 
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No  8,733. 

Reclamation  District  No.  108  v.  Martin  et  al. 

In  Baiik.    Filed  October  £8, 1884. 
JuDGMiNT  Affirmed  on  authority  of  Reclamation  District  No  108  v.  Hagar,  aiUe, 

Appeal  from  a  jadgmeut  of  the  superior  court  for  Yolo  county, 
entered  in  favor  of  the -plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.  The  facte  were  similar  to  those  of  Beclama- 
tion  District  No.  108  v.  Hagar,  ante. 

Belcher  &  Belcher^  for  the  appellants.  • 

A,  G.  Adams  and  fF.  B.  Treadwell,  for  the  respondent. 

The  Court.  1.  The  alleged  error  of  the  court  in  excluding  a 
certified  copy  of  the  plat  and  field  notes,  and  the  evidence  offered 
in  connection  therewith,  to  show  that  the  land  had,  in  1868,  been 
offered  at  public  sale  by  the  United  States,  and  patented,  was  im- 
material. 

2.  There  is  nothing  in  the  point  that  the  tax-deed  to  Bullock  was 
conclusive  as  to  plaintiff's  right  to  recover. 

Therefore,  and  for  the  reasons  given  in  the  opinion  in  Beclama- 
tion  District  No.  108  v.  Hagar,  No.  8,827,  ante,  the  judgment  and 
order  are  affirmed. 


No.  8,684. 

Beolamation  District  No.  108  v.  Hagar. 

In  Bank,    FUed  October  t8,  1884, 
JuDOMKzrr  AFnKH£D  ON  Authority  of  Reclamation  District  No.  108  v.  Ha^ar,  ante. 

Appeal  from  a  judgment  of  the  superior  court  for  Yolo  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendant a  new  trial.  The  facte  were  similar  to  those  of  Beolamation 
District  No.  108  v.  Hagar,  ante. 

W.  C.  Belcher,  for  the  appellant. 

A.  C.  Adams  and  W.  B.  TreadweU^  for  the  respondent. 

The  Court.  In  general,  the  same  points  are  presented  on  this 
appeal  as  in  the  case  of  Beclamation  District  No.  108  v.  Hagar, 
No.  8,827,  ante. 

On  the  authority  of  that  case,  the  judgment  and  order  are  af- 
firmed. 

Mo.  46.— fi. 
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No.  8,483. 

MoOloskbjy  v.  Sweeney. 

DepaHmtnt  One.    Filed  October  f^,  1884- 

Infant's  Power  to  Nominate  Attorney— Service  op  Summons  on  Infant— Appoint- 
ment OF  Guardian  ad  litem. — An  infant  over  the  ag^e  of  fourteen  has  not  power  to  nominate 
an  attorney,  nor  has  the  court  authority  to  appoint  a  guardian  ad  litem  to  appear  for  such  in- 
fant defendant  until  after  summons  has  been  served  upon  him. 

Appeal  from  a  judgment  of  the  superior  court  for  the  oitjr  and 
county  of  San  Francisco,  entered  in  favor  of  the  plainti£f,  and  from 
an  oraer  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

e/.  D.  SuUivan,  for  the  appellant. 
J.  B,  Hart,  for  the  respondent. 

MoEiNSTBYy  J.  In  the  action  James  MoCloskey  v.  Margaret  Swee- 
ney, Mary  Sweeney  and  James  Sweeney ,  the  defendant  last  named 
— an  infant  over  the  age  of  fourteen  years — was  not  served  with  pro- 
cess. The  infant  was  not  authorized  to  nominate  an  attorney.  jSTor 
does  the  court  have  power  to  appoint  a  guardian  ad  lUein  to  appear 
for  the  infant  until  after  summons  has  been  served  on  the  infant : 
0.  0.  P.,  373:  Johnson  v.  S.  F.  S.  Union,  XI  Pac.  0.  L.  J.,  481. 

Judgment  and  order  reversed;  and  cause  remanded  for  a  new 
trial. 

Boss,  J.,  and  MoEee,  J.,  concurred. 


No.  7,870. 

HOGAN  V.   BlAOK  £T  AL. 

Department  One.    Filed  October  28,  1884. 

Skttlbmbnt  of  Action  by  Plaiih^iff  .after  Asbionment— Eff£Ot  of  as  between  De- 
fendant AND  THE  Assignee. — The  settlement  of  an  action  made  by  the  defendant  with  the 
nominal  plaintiff,  without  notice,  actual  or  constructive,  of  any  assip^nment  of  the  cause  of 
action,  is  valid  as  against  the  plaintiff's  secret  assignee.  The  assignee's  only  remedy  is 
against  the  plaintiff.  Nor,  if  such  assignee  is  the  plaintiff's  attorney  in  the  action,  does  he 
have  any  lien  for  costs,  by  which  he  can  disturb  the  satisfaction  of  the  demand. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

J.  M.  Wood,  for  the  appellant. 

D.  H.  Whittemore  and  George  dc  Loughborotigh,  for  the  respond- 
ents. 

McKee,  J.  Pending  the  action  in  hand  for  the  foreclosure  of  a 
street  assessment  lien,  to  satisfy  a  demand  for  work  done  under  the 
street  law  of  the  city  and  county  of  San  Francisco,  the  defendants 
settled  the  matter  in  suit  with  the  plaintiff  in  the  action  by  giving 
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• 
him  a  sum  of  money  less  than  the  amount  demanded.  Upon 
receiving  the  money  tlie  plaintiff  satisfied  the  demand  and  cancelled 
the  assessment.  But  before  doing  so,  he  had  assigned  and  set  over 
the  cause  of  action  to  his  attorney  in  the  action,  and  the  latter  con- 
tinued the  prosecution  of  the  action  in  the  name  of  the  plaintiff 
without  notice  to  the  defendants  of  the  assignment  to  him;  and 
when  the  defendants  settled  with  the  plaintiff,  they  had  no  notice,  , 
actual  or  constructive,  of  any  assignment  by  him. 

As  between  the  assignor  and  the  assignee,  the  assignment  trans- 
ferred the  interest  of  the  plaintiff  in  the  subject-matter  of  the 
action;  but  the  assignee  could  not  avail  himself  of  the  benefit  of 
the  same  against  the  defendants  in  the  action  without  notifying 
them  of  the  assignment,  or  without  having  himself  substituted  for 
the  plaintiff  in  the  action:  Section  385,  G.  0.  P.;  Doll  v.  Anderson, 
27  Gal.,  248. 

The  settlement  made  by  the  defendants  with  the  nominal  plaintiff, 
without  notice,  actual  or  constructive,  of  any  assignment  of  the 
cause  of  action,  was  therefore  valid  against  the  secret  assignee: 
Sec.  368,  supra;  and  his  only  remedy  under  these  circumstances, 
was  against  the  plaintiff  in  the  action,  and  not  against  the  defend- 
ants. Nor  did  he  have  any  attorney's  lien  for  costs  in  the  action, 
by  which  he  could  disturb  the  satisfaction  of  the  demand  and  the 
cancellation  of  the  assessment  by  the  plaintiff:  Mansfield  v.  Dor- 
land,  2  Gal.,  607;  Bassell  v.  Gonway,  14  Id.,  103. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MgEinstbt,  concurred. 


No.  8,595. 

SuTTEB  Stbeet  Bajlboad  Gompant  V.  Baum  ET  AL. 

Department  One.    Filed  October  t8, 1884. 

CONTRAOT  BSTWEBN  A  DiBfiCTOB  AND  THE  QOEPOBATION— LOAN  ON  EXOESBIVB  INTEREST.— 

A  director  of  a  corporfttion  cannot  contract  with  his  co-directors  that,  in  consideration  of  a 
sum  of  mone^  advanced  hj  him,  he  should  receive  the  company^s  notes  for  a  much  larger 
amount,  bearing  an  excessive  rate  of  interest,  although  by  oral  contemporaneous  agreement 
it  was  provided  that  of  the  excess  beyond  the  amount  loaned,  the  corporation  should  be  re- 
quired to  pay  only  the  sum  which  the  lender  might  pay  for  taxes  uix>n  the  property,  with 
interest  thereon.  The  corporation  may  satisfy  such  notes  by  paying  the  amount  actually 
loaned,  with  interest  thereon  at  the  ordinary  rates. 

Action  kor  Part  Rescission  of  Contract— Offer  to  Refund  Amount  Decreed  when 
Dispenses  with  Tendeel — Where  a  plaintiff  comes  into  a  omt  of  equity  asking  for  the  re- 
Mcission,  in  whole  or  in  part  of  a  contract,  or  to  be  relieved  of  a  portion  of  a  contract,  and  the 
taking  of  an  account  is  necessary  for  the  ascertainment  of  the  sum  to  be  repaid,  or  the  sum  is 
to  be  liquidated  by  an  adjudication,  based  on  evidence  of  facts  independent  of  the  terms  of 
the  contract,  an  offer  to  refund  such  sum  as  shall  be  decreed,  is  a  sufficient  offer  to  do  equitv. 
In  such  case  the  plaintiff  cannot  determine  in  advance  of  the  suit  the  amount  by  him  to  oe 
repaid,  and  is  not  required  to  make  an  actual  tender  of  such  amount  before  commencing  his 
action. 

Appeal  from  a  judgmeut  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  f ayor  of  the  plaintiff,  and  from  an 
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order  denying  the  defendant  a  new  trial.     The  opinion  states  the 
facts. 

Lhyd,  Newlands  dt  Wood,  and  WiUiam  R.  Sfiarp,  for  the  appellant. 
WUaon  dt  Wilson,  and  J.  P.  Hoge,  for  the  respondent. 

McKiNSTRY,  J.  The  court  below  found:  ''Prior  to  the  twenty- 
first  day  of  November,  1878,  and  at  all  times  herein  mentioned,  the 
defendant  Shrier  was,  and  is,  the  partner  of  the  defendant  Baum; 
that  although  the  said  notes  and  mortgage  were  made  to  the  said 
Shrier,  by  name,  yet  he  never  had  any  real  or  beneficial  interest 
therein,  and  never  advanced  any  part  of  the  said  $125,000  (the  full 
amount  receivisd  by  plaintiff) ;  that  the  defendant  Baum  was  the  per- 
son who  advanced  all  of  said  money,  and  that  he  was  the  real  and 
substantial  owner  of  all  of  said  notes  and  mortgage,  and  that  he 
negotiated  the  said  loan  and  arranged  the  terms  thereof,  with  his  co- 
directors  of  said  corporation;  that  the  said  Shrier  merely  lent  his 
name  to  the  transaction;  *  *  *  that  about  the  eighteenth  of 
August,  1879,  the  said  notes  and  mortgage  were  formally  assigned, 
transferred  and  delivered  to  the  said  Baum,  and  that  ever  since  said 
last  mentioned  day,  said  Baum  has  been  the  (legal)  owner  and  holder 
thereof,  and  still  is  such  owner  and  holder." 

There  >vas  sufficient  evidence  to  uphold  the  finding. 

2.  It  is  not  necessary  to  say  whether  the  notes  and  mortgage  were 
or  were  not  void.  For  the  purposes  of  this  decision,  it  maybe  con- 
ceded, as  is  claimed  by  appellant,  that  the  doctrine  laid  down  by 
Mr.  Taylor  (in  his  Treatise  on  the  Law  of  Private  Corporations, 
section  634),  is  just,  and  sustained  by  authority.  That  writer  says: 
^'  The  following  rules,  regarding  loans  to  a  corporation  from  its  offi- 
cers, seem  deducible  from  the  preceding  and  other  cases.  Directors 
and  other  officers  may,  when  they  honestly  deem  it  for  the  interest 
of  the  corporation  to  borrow,  advance  it  money,  on  terms  as  favor- 
able as  any  on  which  they  could  have  procured  the  money  for  it  from 
other  sources;  and  they  may  take  from  the  corporation  security  for 
their  loan,"  etc. 

3.  The  court  below  found,  '^  from  the  tenth  day  of  July,  1879,  (the 
date  of  the  resolution,  which  purported  to  authorize  the  execution 
of  the  notes  and  mortgage),  ten  per  cent,  was  an  excessive  and  un- 
just rate  of  interest;  and  from  and  after  said  day,  according  to  cur- 
rent market  rates,  nine  per  cent,  per  annum  upon  said  $125,000,  was 
a  fair,  just  and  reasonable  rate  of  interest,  the  mortgagee  paying  the 
tax  upon  said  debt  and  mortgage. 

The  most  that  can  be  conceded  to  the  defendant  Baum  is  that  he 
believed  it  to  be  for  the  interest  of  the  corporation  to  borrow  one 
hundred  and  twenty-five  thousand  dollars,  the  money  which  it  ac- 
tually received.  The  finding,  of  course,  is  to  be  applied  to  the 
transaction  before  the  court,  and  is  to  the  effect  that  nine  per  cent. 
— the  mortgagee  paying  the  taxes — was  a  just,  fair  and  reasonable 
rate  to  be  paid  for  the  use  of  the  one  hundred  and  twenty-five  thous- 
and dollars,  reference  being  had  to  the  security  in  fact  given,  and  to 
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the  usual  rates  paid  in  similar  cases.  Accepting  the  doctrine  laid 
down  by  Taylor,  and  it  being  conceded  that  defendant  Baum  was 
authorized  to  advance  the  money  at  nine  per  cent. ,  secured  by  mort- 
gage on  the  property  of  plaintiff,  he  to  pay  all  taxes  on  the  mortgage, 
he  was  not  justified  in  contracting  with  his  co-directors  that,  in  con- 
sideration of  one  hundred  and  twenty-five  thousand  dollars,  ad- 
vanced by  him,  he  should  receive  notes  in  the  aggregate  amounting 
to  one  hundred  and  thirty-seven  thousand  five  hundred  dollars, 
bearing  interest  at  the  rate  of  ten  per  cent,  per  annum,  even  though 
by  oral  contemporaneous  agreement  it  was  provided  that  of  the  ex- 
oess  beyond  one  hundred  and  twenty-five  thousand  dollars,  and  in- 
terest, the  plaintiff  should  be  required  to  pay  only  the  sum  which 
the  defendant  might  pay  for  taxes  upon  the  property,  with  interest 
thereon. 

The  court  was  therefore  justified  in  holding  that  the  notes  and 
mortgage  should  be  satisfied  upon  payment  b^  plaintiff  of  one  hun- 
dred and  twenty-five  thousand  dollars,  with  interest  thereon  from 
July  10,  1879,  at  the  rate  of  nine  percent,  per  annum,  less  the  inter- 
est paid  since  that  date. 

4.  The  court  also  found,  "  that  in  negotiating,  arranging  and  bring- 
ing about  the  transaction,  the  defendant  Baum  used  bis  position  as 
director  to  obtain  for  himself  an  undue  advantage,"  etc.  The  evi- 
dence sustained  the  finding,  and  it  follows  that  from  the  amount  to 
be  paid  by  plaintiff  there  should  also  be  deducted  one  hundred  and 
fifty-eight  dollars,  expenses  of  making  and  acknowledging  the  mort- 

5.  In  its  complaint  plaintiff  offers  to  comply  with  aU  terms  im- 
posed by  the  court  as  conditions  to  a  decree  in  its  behalf,  and  offers 
to  refund  to  the  defendants  any  and  all  sums  of  money  received  from 
them  or  either  of  them,  together  with  such  amount  of  interest  there- 
on as  may  be  just  and  equitable.  Where  a  plaintiff  comes  into  a 
court  of  equity  asking  for  the  rescission  in  whole  or  in  part  of  a 
oontraot,  or  to  be  relieved  of  a  portion  of  a  contract,  and  the  taking 
of  an  account  is  necessary  for  the  ascertainment  of  the  sum  to  be 
repaid,  or  the  sum  is  to  be  liquidated  by  an  adjudication  based  on 
eTidenoe  of  facte  independent  of  the  terms  of  the  contract  itoelf ,  an 
offer  to  refund  such  sum  as  shall  be  decreed  is  a  sufficient  offer  to 
do  equity.  In  such  case  the  plaintiff  cannot  determine  in  advance 
of  the  suit  the  amount  by  him  to  be  repaid,  and  is  not  required  to 
make  an  actual  tender  of  such  amount  before  commencing  his 
action. 

Judgment  and  order  affirmed. 
McKee,  J.,  and  Boss,  J.,  concurred. 
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No.  8,276. 

Lyons  v.  Gunninghaic  et  al. 

Department  One,    Filed  October  t8,  2884* 

Proof  of  Seevicb  of  Summons— Default  Judgment,  when  Void.— Proof  of  service  of 
summons  in  a  case,  by  a  person  other  than  the  sheriflf,  is  a  condition  precedent  to  a  judg- 
ment by  default.  If  such  proof  is  not  made,  as  required  by  law,  the  court  acquires  no  juris- 
diction of  the  person  of  the  defendant,  and  has  no  authority  to  render  judgment  against  him. 
Such  judgment  would  be  null  and  void. 

The  Same-- Affidavit  Must  Show  Age  of  Person  Serving.— The  affidavit  of  service  of 
summous,  by  a  person  other  than  a  sheriff,  must  eicpressly  state  that,  at  the  time  of  service, 
the  person  makmg  the  same  was  over  the  age  of  eighteen.  It  is  not  enoup;h  to  state  that 
such  person  is  a  '^ white  male  citizen  of  the  United  States,"  as  that  expression  does  not  im- 
ply that  he  is  an  elector,  and,  consequently,  over  the  age  of  twenty-one. 

Appeal  from  a  jadgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The  opin- 
ion states  the  facts. 

B.  F.  Wright^  for  the  appellants. 
J.  C.  BcUes,  for  the  respondent. 

MoEee,  J.  The  judgment  appealed  from  is  a  default  judgment, 
which  was  entered  against  the  defendants,  upon  proof  of  service  of 
summons,  by  the  following  affidavit  of  service,  subscribed  and  sworn 
to  on  the  nineteenth  of  January,  1881:  ''Gteorge  Gomstock,  being 
duly  sworn,  says,  that  he  t9  a  wnite  male  citizen -of  the  United  States, 
over  the  age  of  eighteen  years,  and  not  a  party  to,  or  interested  in, 
the  above  entitled  action  That  he  servea  the  annexed  summons  in 
said  action,  on  the  thirteenth  day  of  December,  1880,  upon  Patrick 
Cunningham,  executor  of  the  last  will  and  testament  of  Mary  Cun- 
ningham, deceased,  therein  named  defendants,''  etc. 

Proof  of  service  of  summons,  in  a  case  by  a  person  other  than  the 
sheriff,  is  a  condition  precedent  to  judgment  by  default.     If  such 

Sroof  is  not  made,  as  required  by  law,  the  court  acquires  no  juris- 
iction  of  the  persons  of  defendants,  and  has  no  authority  to  render 
judgment  against  them.  Any  judgment  rendered  is,  therefore,  in- 
valid and  void:  Weise  v.  Bennet,  9  P.  C.  L.  J.,  626;  Howard  v. 
Galloway,  60  Cal.,  10;  Maynard  v.  MacCrellish,  57  Id.,  355. 

In  this  case  the  affidavit  does  not  expressly  state  that  the  person 
making  the  service  was  over  the  age  of  eighteen  at  the  time  of  mak- 
ing the  service.  But  it  is  claimed  that  the  words,  ''a  white  male 
citizen  of  the  United  States,"  denote  an  elector;  that  an  elector  is  a 
male  citizen,  twenty-one  years  of  age,  and  upwards;  and,  as  the 
person  serving  the  summons  was  twentv>one  years  of  age  on  the 
nineteenth  of  January,  1881,  it  follows  that  he  was  at  the  time  of 
the  service  of  summons,  on  the  thirteenth  of  December,  1880,  over 
eighteen  years  of  age. 

It  is  true  that  a  citizen,  in  the  full  acceptation  of  that  term,  maj 
be  said  to  be  a  member  of  the  civil  state,  entitled  to  all  its  privi- 
leges. But  the  possession  of  all  political  rights  is  not  essential  to 
citizenship:  People,  etc.,  v.  De  la  Gaerra,  40  Cal.,  311.  The  term 
has  quite  a  comprehensive  meaning.     It  includes  citizens  of  the 
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jstate,  and  citizens  of  the  United  States,  and  these  include  political 
and  civil  citizens — electors  and  non-electors:  SecfcioDS  50,  51,  Pol.  G. 
Eyery  male  citizen  of  the  state,  and  of  the  United  States,  is  not 
necessarily  an  elector.  It  is  provided,  not  only  by  the  constitution 
of  the  state,  but  by  the  constitution  of  the  United  States,  that  all 
male  citizens,  twenty-one  years  of  age,  and  upwards,  shall  be  enti- 
tled to  vote.  But  the  affiant  does  not  state  that  he  is  twenty-one 
^ears  of  age,  and  entitled  to  vote.  He  may  not  be,  and  yet  be  a  cit- 
izen. Presumptively,  therefore,  although  a  citizen  of  the  United 
States,  over  eighteen  years  of  age,  he  is  a  citizen  under  the  age  of 
twenty -one  years,  and,  therefore,  a  non-elector:  Section  60,  Pol.  G. 

The  affidavit  of  service  was  insufficient  to  sustain  the  judgment. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings. 

Koss,  J.,  and  MoEinstbt,  J.,  concurred. 


No.  9,266. 

GoTHBiN  V.  Tabeb  et  al. 

DepaHmeat  One,    Filed  October  28,  1884* 

Pke-emftion  of  Public  Land— Pbiority  o*  Location— Relation  of  Titlb.— The  rigfht 
of  a  pre-emptor  of  public  land  relates  back  to  the  date  of  the  first  proceeding  taken  by  mm 
for  its  acquisition  under  the  pre-emotion  lawn,  and  takes  priority  over  a  title  acquired  through 
a  subsequent  location  under  the  sololers"  additional  homestead  act. 

Appeal  from  a  judgment  of  the  superior  court  for  El  Dorado 
county,  entered  in  favor  of  the  defendant.  The  opinion  states  the 
facts. 

Charles  F.  Irwin,  for  the  appellant. 
A.  P.  CatUrij  for  the  respondents. 

Boss,  J.  The  case  shows  that  in  the  month  of  November  of  the 
year  1872  the  land  in  controversy  was  public  land  and  was  then' un- 
occupied and  subject  to  settlement  and  pre-emption  under  the  laws 
of  the  United  States;  that  at  that  time  and  under  those  circum- 
stances the  defendant,  Peter  Faber,  possessing  all  the  necessary 
qualifications,  went  into  possession  of  and  settled  upon  the  said 
land  for  the  purpose  of  making  it  his  permanent  residence  and  to 
obtain  the  same  by  purchase  from  the  United  States  under  and  by 
virtue  of  the  pre-emption  laws,  and  on  the  following  day  filed  in  the 
office  of  the  register  and  receiver  of  the  United  States  land  office, 
in  the  district  in  which  the  land  was  situated,  his  declaratory  state- 
ment alleging  his  settlement  and  his  desire  to  purchase  the  land  and 
setting  forth  all  other  matters  required  by  law  to  be  stated;  that  on 
the  fourteenth  day  of  May,  1875,  said  defendant  proved  up  his  claim 
to  the  land  in  the  office  of  the  register  and  receiver  under  and  in 
accordance  with  the  rules  of  the  United  States  land  department,  and 
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then  applied  to  enter  the  land.  Upon  the  transmission  of  defend-  < 
ant's  proofs  to  the  commissioner  of  the  land  office  at  Washington, 
that  officer,  on  the  seventh  of  September,  1877,  held  the  land  to  be 
mineral  in  character,  but  subsequently,  and  in  February,  1878,  upon 
additional  evidence  touching  its  character,  decided  it  to  be  agricul- 
tural, and  on  the  fifteenth  of  May,  1878,  said  defendant  was  per- 
mitted to  enter  the  land,  and  having  paid  therefor,  received  from  the 
proper,  officer  the  proper  receipt. 

Subsequent  to  the  defendant  s  settlement  upon  the  land'in  question, 
and  after  he  had  made  proof  of  his  claim  thereto  in  the  office  of  the 
register  and  receiver,  to  wit,  in  the  latter  part  of  the  year  1875,  one 
Greene,  in  the  state  of  Michigan,  and  one  Lamar,  in  the  state  of 
Sansas,  made  affidavits,  as  required  by  statute  to  obtain  land  under 
the  act  of  congress  granting  additional  homesteads  to  soldiers,  and 
at  the  same  time  eacn  of  them  signed  an  application  in  the  form  re- 
quired by  said  act  of  congress,  except  that  no  description  of  any 
land  was  given  therein.  Each ,  also,  at  the  same  time,  together  with 
his  wife,   signed  and  acknowledged  a  paper  purporting  to  be   a 

power  of  attorney,  appointing their  true  and  lawful  attorney  for 

them  and  in  their  name,  place  and  stead  '*to  enter  into  and  upon 
and  td  take  possession  of  any  and  all  pieces  and  parcels  of  land  in 
the  state  of  California  which  we  may  now  own  or  which  we  may 
hereafter  acquire  or  become  seized  of  or  in  which  we  ma^  now  or 
hereafter  be  in  any  way  interested,  located  under  the  provisions  of 
the  second  section,  of  the  act  of  March  3, 1873,  under  which  laws  I 
am  entitled  to  select  and  enter  one  hundred  and  twenty  acres  of 
land  in  addition  to  my  forty  acres  homestead,  and  we  further  au- 
thorize and  empower  said  attorney  to  grant,  bargain,  sell,  devise, 
lease  and  convey  and  confirm  said  land  or  any  part  thereof  to  such 
person  or  persons,  and  for  such  price  as  to  our  said  attorney  shall 
seem  meet,  and  for  that  purpose  to  execute  any  deed  or  conveyance 
thereof."  No  one  was  named  in  the  instruments  as  attorney  in  fact. 
After  the  execution  of  these  papers  by  Greene  and  Lamar,  and  prior 
to  the  first  of  January,  1878,  the  papers  came  into  the  possession  of 
one  Snow — in  what  way  does  not  appear.  Some  time  in  the  latter 
part  of  1877  one  Farr  **  purchased  said  papers  and  the  right  of  said 
Greene  and  Lamar  to  locate  land  under  said  claim  to  an  additional 
homestead."  The  papers  were  delivered  by  Snow  to  Farr,  and 
thereupon  the  latter  ''filled  in  said  application  of  Greene"  with  a 
description  of  one  part,  and  ' '  filled  in  said  application  of  Lamar " 
with  a  description  of  the  other  part  of  the  land  upon  which  Faber 
was  settled  and  which  he  had  applied  to  enter  as  already  stated. 

'*  Said  applications  and  proofs  were  thereupon  presented  to  the 
register  of  the  United  States  land  office  at  Sacramento,  California. 
Said  register  thereupon  issued  his  certificates,  which  were  deposited 
in  the  general  land  office  at  Washington;  thereafter,  on  the  m*stday 
of  May,  1878,  letters  patent  were  issued  by  the  government  of  the 
United  States  to  the.  said  Greene  for  the  land  described  in  his  said 
application,  and  also  letters  patent  were  issued  on  the  same  day  to 
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the  said  Lamar  by  the  government  of  the  United  States  for  the  land 
described  in  his  amplication.  Each  of  the  said  letters  patent  were 
deliyered  to  the  said  Farr,  and  thereafter,  on  the  twentieth  day  of 
May,  1878,  Farr  inserted  in  each  of  the  powers  of  attorney  herein- 
before stated  to  have  been  signed  and  acknowledged  by  Greene  and 
wife  and  Lamar  and  wife,  the  following  words,  to  wit:  '  David  Johns- 
ton of  the  county  of  Sacramento,  state  of  Oalifomia.'  Said  Johns- 
ton thereupon,  at  the  request  of  Farr  and  in  the  name  of  Greene  and 
!Buth  Anne  Greene,  his  wife,  made,  executed  and  delivered  to  the 
plaintiff  herein  a  good  and  sufficient  conveyance  of  all  the  land  de- 
scribed in  the  letters  patent  issued  to  said  Greene,  and  on  the  same 
day  the  said  Johnston,  at  the  request  of  said  Farr,  and  in  the  name 
of  said  Lamar  and  his  wife  Susan  Lamar,  made,  executed  and  deliv- 
ered to  the  plaintiff  herein  a  good  and  sufficient  conveyance  of  all 
the  land  described  in  the  letters  patent  to  Lamar." 

Plaintiff's  cause  of  action  rests  upon  the  deeds  thus  executed  to 
him. 

Upon  these  facts  we  are  of  opinion  that  he  is  not  entitled  to  re- 
cover the  land  from  the  defendant.  When  on  the  fifteenth  of  May, 
1878,  defendant  was  permitted  to  enter  the  land  pursuant  to  the 
proceedings  initiated  by  him  in  1872,  and  to  pay  for  it,  receiving 
from  the  government  the  appropriate  evidence  of  payment,  he  ac- 
quired a  right  which  related  back  to  the  inception  of  the  proceed- 
ings taken  by  him  for  its  acquisition  under  the  pre-emption  kws. 
The  rights  thus  acquired  antedated  the  beginning  of  the  proceed- 
ings under  which  the  plaintiff  claims  and  secured  defendant  in  the 
possession  he  had  all  along  held  of  the  land,  and  entitled  him  to  the 
ultimate  convOTance  of  the  legal  title  to  it. 

Judgment  afarmed. 

MoKiNSTBT,  J.,  and  McEee,  J.,  concurred. 


No.  8,363. 

Ambrose  v.  Evans. 

Department  One,    Filed  October  SJ,  1884. 

Pledge  or  CsBTmoATEB  or  Stock  bt  Dbpobitabt— Rights  of  Owneb  and  Pledgee.— 
The  real  owner  of  certificates  of  stock,  who  endorses  and  delivers  the  same  to  a  third  person 
for  safe  keeping,  cannot  recover  such  certificates  from  the  pledgee  of  the  depositary,  nntil  the 
demand  for  which  they  were  given  in  pledge  is  satisfied. 

The  Sahe  -Sale  of  Cbbtificatbs  bt  rLEDOES,  Pending  Action  fob  Possession.— If, 
pending  an  action  to  recover  possession  of  such  certificates,  the  pledgee  sells  the  same  for  more 
than  enough  to  satisfy  his  demand,  the  owner  is  not  entitled  to  a  judgment  for  such  excess, 
because  it  did  not  constitute  any  part  of  his  cause  of  action. 

Appeal  from  a  judgment  of  the  superior  court  for  the  cit^  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 
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Boche  dk  Diebeck^  for  the  appellant. 
Saxoyer  dt  Bail,  for  the  respondent. 

MoKee,  J.  This  was  an  action  to  recover  twenty  shares  of  rail* 
road  stock,  or  its  value. 

The  case  shows  that  a  corporation,  known  as  the  Guatemala  Cen- 
tral Bailroad  Company,  issued  to  W.  G.  Miller  fifty  shares  of  its. 
stock;  and  Miller,  being  the  owner  of  the  same,  endorsed  and  deliv- 
ered it  to  Henry  Toomey  for  safe  keeping.  Toomey  afterwards,  viz., 
on  the  fourth  of  September,  1879,  " cut  up*'  the  original  stock,  and 
delivered  twenty  shares  of  the  same  to  Gomer  Evans,  the  defendant 
in  the  action,  as  security  for  a  loan  of  $350.  While  Evans  was  the 
holder  of  these  twenty  shares,  Miller,  the  original  owner  of  the 
stock,  by  an  instrument  in  writing,  assigned  the  same,  ''together 
with  all  causes  of  action  therefor,"  to  Samuel  Ambrose,  the  plaintiff 
in  the  action,  who  immediately  notified  Evans  of  the  assignment, 
and  demanded  of  him  a  return  of  the  stock;  but  Evans  refused  to 
deliver  the  stock,  and,  on  the  twenty-fifth  of  October,  1880,  Am- 
brose commenced  the  action  in  hand  to  recover  the  stock,  or  its 
value,  charging  that  Toomey  had  unlawfully  transferred  it,  and  that* 
the  defendant  wrongfully  retained  the  same. 

But  the  endorsement  and  delivery  of  the  stock  by  Miller  to  Toomey, 
clothed  the  latter  with  the  indicia  of  the  le^al  ownership  of  the 
stock,  so  as  to  enable  him  to  deal  with  it  as  his  own;  and  when  he, 
as  owner,  pledged  the  twenty  shares  as  security  for  the  payment  of 
a  debt  which  he  owed  to  Evans,  the  transaction  was  legal,  and  the 
transfer  of  the  stock  for  that  purpose,  vested  the  pledgee  with  a 
right  to  it  as  security  for  the  money  advanced.  Evans,  therefore,  as 
holder  of  the  stock  in  pledge,  was  rightfully  in  possession  of  the 
stock  when  Ambrose  demanded  it  of  him,  and  when  this  action  was 
commenced,  and  he  was  entitled  to  hold  it  until  the  demand  for 
which  he  had  it  in  pledge  was  satisfied. 

It  is  said,  however,  and  the  court  finds,  that  the  pledgee  sold  the 
stock  in  open  market,  and  realized  from  the  sale  the  sum  of  $550, 
over  and  above  the  amount  necessary  to  satisfy  his  demand,  and  that 
he  wrongfully  claims  this  surplus,  and  refuses  to  pay  it  to  the  plaint- 
iff, who  IS  entitled  thereto. 

But  this  sale,  as  found  by  the  court,  was  made  on  the  sixth  of 
November,  1880,  after  the  commencement  of  the  action  in  hand; 
and,  while  it  is  true,  that  the  surplus,  which  remained  in  the  hands 
of  the  pledgee  after  the  satisfaction  of  his  demand,  did  not  belong 
to  him,  the  plaintiff  was  not  entitled  to  recover  it,  because  it  did  not 
constitute  any  part  of  his  cause  of  action. 

The  judgment  is,  therefore,  erroneous.  Judgment  and  order  re- 
versed, and  cause  remanded  for  further  proceedings. 

MgEinstby,  J.,  and  Boss,  J.,  concurred. 
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No.  7,130. 

Alexandeb  V.  Municipal  Court  op  Appeals. 

DepaHmeiU  One.    Fiied  October  SI,  1884, 

Cbbtiobasi— Objkct  of  thb  Writ— No  Kbhearing  Permissible  after  Judombnt.— 
An  error  or  irregularity  committed  in  the  exercise  of  a  court's  jurisdiction  is  not  reviewable 
on  certiorari.  A  rehearing  after  judgment  on  a  writ  of  review  canaot  be  had  in  the  lower 
court.  The  case  is  heard  there  upon  the  return  made  to  the  writ;  and  the  only  question 
upon  the  return  is,  whether  the  court,  whose  judgment  or  order  is  the  subject-matter  of 
review,  pursued  its  jurisdiction.  The  judgment  rendered  on  that  question  is  reviewable 
onhr  on  appeal 

DlBHISSAL  OF  ApPBAL  BY  MUNICIPAL  CoURT  OF  APPEALS— NOTICB  OF  TO  ApPBLLA-NT.— 

The  municipal  court  of  appeals  of  the  city  and  county  of  San  Francisco,  had  jurisdiction  to 
dismiss  an  appeal  from  the  justices*  court  taken  on  questions  of  law  and  fact,  after  the  same 
has  been  placed  on  the  calendar  by  stipulation  of  the  parties,  if  the  appellant  fails  to  appear 
at  the  trial,  although  no  notice  of  the  motion  to  dismiss  had  been  given.  Such  dismissal, 
even,  if  irregular,  is  not  reviewable  on  certiorari. 

Appeal  from  a  jadgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.     The  opinion  states  the  facts. 

£.  P.  Wright,  for  the  appellant. 
J,  BothckUd,  for  the  respondent. 

.McEsE,  J.  Appeal  from  a  judgment  in  proceedings  on  a  writ  of 
review,  affirming  an  order  made  by  the  late  municipal  court  of  ap- 
peals of  the  city  and  county  of  San  Francisco,  dismissing  an  appeal, 
and  from  an  order  setting  aside  an  order  granting  a  rehearing. 

The  order  dismissing  the  appeal  was  made  by  me  municipal  court 
of  appeals  in  a  case  pending  before  it  on  an  appeal  taken  from  the 
iod^ent  of  a  justice's  court,  on  questions  of  both  law  and  fact, 
while  the  case  was  there  pending,  the  parties  stipulated  in  writing 
that  it  be  placed  on  the  calendar  of  the  court  for  trial,  and  that  was 
done;  but,  on  the  calling  of  the  case  in  its  order  on  the  calendar, 
for  trial,  the  appellant  did  not  appear,  and  the  court,  upon  motion 
of  respondent,  ordered  that  the  appeal  be  dismissed  lor  want  of 
prosecution.  That  order  was  made  and  entered  without  proof  of 
service  of  notice  of  the  motion  upon  the  appellant;  and  it  is  con- 
tended that  the  court  exceeded  its  jurisdiction  in  making  the  order 
without  proof  of  such  service. 

The  contention  is  founded  upon  section  980,  C.  0.  P.  That  sec- 
tion, as  it  existed  at  the  time  of  the  proceedings  which  are  called 
in  question,  provided : 

"  Upon  an  appeal  heard  upon  a  statement  of  the  case,  the  county 
court  may  review  all  orders  affecting  the  judgment  appealed  from, 
and  may  set  aside  or  confirm,  or  modify,  any  or  all  of  the  proceed- 
ings subsequent  to  and  dependent  upon  such  judgment,  and  may,  if 
necessary  or  proper,  order  a  new  trial.  When  the  action  is  tried 
anew,  on  appeal,  the  trial  must  be  conducted  in  all  respects  as  trials 
in  the  district  court.  The  provisions  of  this  code  as  to  changing 
the  place  of  trial,  and  all  the  provisions  as  to  trials  in  the  district 
court,  are  applicable  to  trials  on  appeal  in  the  county  court.  For 
a  failure  to  prosecute  an  appeal,  or  unnecessary  delay  in  bringing 
it  to  a  hearing,  the  county  court,  after  notice,  may  order  the  appeal 
to  be  dismissed,"  etc. 
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These  provisions  regulated  the  practice  of  the  coart  in  (1)  cases 
where  appeals  were  tajken  on  questions  of  law  alone,  (2)  where  ap- 
peals were  taken  on  questions  of  both  law  and  fact,  and,  (3)  where 
there  was  failure  to  prosecute  the  appeal,  or  unnecessary  delay  in 
bringing  it  to  a  hearing.  The  last  case  arose  where  an  appellant 
failed  to  do  any  of  the  acts  required  by  section  977,  G.  C.  P.,  in 
perfecting  his  appeal,  or  in  causing  the  papers  in  the  case  to  be 
transmitted  and  nled  in  the  appellate  court.  For  any  omissions,  or 
unnecessary  delay,  in  the  performance  of  the  requisite  acte,  the 
respondent  in  the  case  was  entitled,  after  notice  to  the  appellant,  to 
have  the  appeal  dismissed. 

But  in  tne  case  under  review,  there  was  no  failure  to  prosecute 
the  appeal,  and  no  unnecessary  delay  in  bringing  it  to  a  hearing;  for 
the  papers  in  the  case  were  promptly  transmitted  to  and  filed  m  the 
appellate  court,  and  the  parties  stipulated  in  writing  that  it  should 
be  heard  as  soon  as  it  was  reached  in  its  order  upon  the  calendar 
of  the  court.  The  appeal  was  therefore  not  one  of  the  class  of  cases 
dismissable,  upon  notice,  for  failure  to  prosecute  the  appeal,  or  for 
unnecessary  delay  in  bringing  it  to  a  hearing;  it  was  an  appeal  ready 
to  be  heard  and  determined  on  the  questions  of  both  law  and  fact 
on  which  it  had  been  taken.  If  heard  on  questions  of  law  the  ap- 
pellant was  the  acter;  if  on  questions  of  fact,  the  plaintiff  in  the 
action,  although  respondent  on  the  appeal,  was  the  acter;  and,  when 
the  case  was  called  for  trial,  the  burden  of  proof  was  upon  him  to 
make  out  his  case  whether  the  appellant  appeared  or  did  not  appear. 
Begularly,  therefore,  the  respondent,  when  the  case  was  called  for 
trial  de  novo,  ought  to  have  proceeded  with  the  case  and  taken  a 
judgment.  Instead  of  taking  that  course  he  moved  to  dismiss  the 
appeal.  Assuming  that  that  was  an  irregular  proceeding,  it  did  not 
affect  the  jurisdiction  of  the  court  over  tne  appeal. 

In  the  exercise  of  its  appellate  jurisdiction,  the  court  had  author- 
ity to  hear  and  determine  the  motion  to  dismiss.  The  fact  that  the 
motion  was  made  without  notice  to  the  non-appearing  appellant,  was 
not  jurisdictional.  The  decision  of  the  motion,  without  requiring 
proof  of  notice  of  the  motion,  may  have  been  error;  but  if  so,  it  was 
error  within  the  jurisdiction  of  the  court,  and  an  error,  or  irreffu- 
larity,  committed  in  the  exercise  of  jurisdiction,  is  not  reviewable 
on  certiorari.  Therefore,  the  judgment  on  the  writ  of  review,  affirm- 
ing the  order  of  the  municipal  court,  was  correct;  but  the  subse- 
quent order,  granting  a  re-hearing  on  the  writ,  was  incorrect,  and  it 
was  proper  for  the  superior  court  to  set  aside  that  order. 

There  is  no  such  thins  as  a  re-hearing,  after  judgment,  on  a  writ 
of  review.  The  case  is  neard  upon  the  return  made  to  the  writ;  and 
the  only  question  upon  the  return  is,  whether  the  court,  whose  judg- 
ment or  order  is  the  subject  matter  of  review,  pursued  its  jurisdic- 
tion: Sec.  1,074,  0.  G.  P.  The  judgment  rendered  on  that  question 
is  reviewable  only  on  appeal. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MgEinstbt,  J.,  concurred. 
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No.  8.37a 

Murphy  v.  Helmbioh  et  al. 

Dtpartment  One.    FUed  October  SI,  1884, 

Statutb  of  Frauds — Written  Admibsions  of  Verbal  Contract. — Written  admiasions 
of  a  verbal  contract  of  sale,  signed  by  the  party  sought  to  be  charged,  are  sufficient  to  take 
such  contract  out  of  the  statute  of  frauds. 

AoKNT  When  Personally  Liable  on  Written  Contract  Executed  in  His  Own 
N'amk  -Where  an  agent,  in  executing  a  written  instrument,  does  not  attempt  to  bind  his 
principal,  and  in  terms  imposes  an  obligation  on  himself,  he  incurs  by  such  act  a  personal 
liabUity,  even  though  he  described  himself  as  an  agent. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial. '  The  opinion  states  the 
facts. 

Priedenrich  dt  Ackermany  for  the  appellants. 
Ghu8.  J.  Stoi/t,  for  the  respondent. 

McEee,  J.  This  was  an  action  to  recover  the  difference  between 
the  contract  and  market  price  of  one  hundred  shares  of  San  Fran- 
cisco gas  stock  which  the  plaintiff  claims  to  have  sold  to  the  defend- 
ants on  the  fifteenth  of  October,  1878. 

It  is  contended  that  the  defendants  are  not  liable,  because  there 
was  no  note  or  memorandum  of  the  sale  in  writing,  or  subscribed 
by  them;  and  therefore  the  sale  was  void;  and,  because  in  the  trans- 
action, they  acted  in  the  capacity  of  brokers  for  another  person  for 
-whom  they  purchased,  and  not  for  themselves. 

The  promise  by  the  defendants  on  the  fifteenth  of  October  to  take 
the  stock  at  the  stipulated  price  was  valid.  Next  day  the  plaintiff 
sent  word  to  the  defendants  that  the  stock  was  ready  to  be  delivered 
to  them,  and  to  come  and  get  it  and  pay  for  it;  they  declined  to  pay; 
but,  in  answer,  wrote  to  the  plaintiff^as  follows: 

''The  purchaser  of  the  one  hundred  shares  of  gas  stock  has  not 
made  his  appearance,  and  it  looks  very  much  as  if  he  was  trjing  to 
back  out.  If  you  have  accounted  for  the  stock  already,  we  will,  of 
course,  make  the  deficiency  good;  if  not,  would  advise  to  do  nothing 
in  the  matter,  as  there  are  to-day  no  buyers  over  ninety-four  cents. 

"Tours,  etc.,  Hansen." 

Written  on  the  back  of  the  note  was  the  following: 

**  Will  call  as  soon  as  I  get  a  chance." 

On  the  same  day  the  plaintiff  also  received  the  following: 

**  I  have  not  seen  the  purchaser  of  the  one  hundred  shares  gas 
stock,  but  we  guarantee  that  it  is  all  right  at  ninety-five  and  one- 
half,  and  you  can  account  for  it  to  your  buyer  at  that  rate.  But  we 
shall  probably  only  take  the  stock  to-morrow,  unless  we  meet  the 
party.     Will  that  be  in  order  ? 

*  *  Tours,  etc. ,  Hansen.  " 
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After  the  receipt  of  those  notes,  the  plaintifif  tendered  the  stook 
to  the  defendants  at  their  place  of  business,  and  demanded  the 
amount  of  the  purchase  money;  they  declined  to  take  the  stock  or 
pay  the  money;  but  afterwards  wrote  the  plaintiff  as  follows: 

'•  October  24th,  1878. 

''  In  the  present  state  of  the  market,  for  gas  stock,  we  have  not  as 
yet  received  a  satisfactory  bid.  We  think,  however,  you  had  better 
sell  the  stock  if  you  have  an  opportunity  to  do  so. 

"  But  we  cannot  understand  why  you  should  wish  to  sell  it  on  our 
account,  as  we  did  not  buy  it  on  our  account.  Surely,  we  thought 
the  party  that  wanted  the  stock  could  be  depended  on,  which  we  told 
you,  acting  as  ^our  agent  and  inyour  interest. 

'  'Under  no  circumstances  could  we  have  acted  any  differently;  bat 
it  appears  unfortunately  for  the  owner  of  the  stock.  We  shall  con- 
tinue our  effort,  and  remain 

''  Tours,  Ac,  Helmbioh  &  HANSEir.** 

''  Mr.  Murphy,  of  the  Pacific  Bank." 

Upon  the  receipt  of  this  last  note  the  plaintiff  sold  the  stock  in 
market  for  eighty-seven  dollars  and  fifty  cents  per  share  and  noti- 
fied the  defendants  that  he  would  look  to  them  for  the  deficiency; 
but  they  refused  to  pay,  and  hence  this  action. 

The  defendants  by  their  answer  to  the  complaint  in  the  aotion, 
specifically  denied  the  averments  of  the  complaint,  and  set  up  that 
they  acted  in  the  transaction  "  solely  as  brokers  and  agents  for 
others;"  and  the  only  questions  at  issue  were: 

1.  Did  the  defendants  buy  the  stock,  as  charged  in  the  com- 
plaint? 

2.  Did  they  buy  for  themselves,  or  as  agents  for  another  ? 

The  evidence  shows  that  there  was  a  complete  verbal  contract  of 
sale  which  was  followed  by  written  admissions  of  the  contract  si^^ned 
by  the  defendants.  These  they  signed  by  their  own  names,  and  not 
as  agents  for  any  other  person  whom  they  named  as  principal.  In 
thus  signing  them  they  bound  themselves  as  principals,  even  if  they 
were  acting  for  another,  imless  it  was  so  understood  and  intended 
between  them  and  their  vendor.  But  their  memoranda  did  not  dis- 
close the  name  of  any  principal,  and  tliere  was  no  evidence  given  tendinc; 
to  prove  that  there  was  any  other  known  person  for  whom  they  acted 
and  intended  to  bind.  Where  an  a^ent  does  not  attempt  in  an  in- 
strument to  bind  his  principal,  and  in  terms  imposes  the  obligation 
on  himself,  the  rule  is,  that  he  incurs  by  such  act  a  personal  liabil- 
itv  even  although  he  described  himself  as  agent:  Dayton  v.  Waren, 
43  N.  J.  L.  A.,  659.  This  personal  liability  they  assumed,  for 
while  vaguely  intimating  that  there  was  somebody  for  whom  they 
were  acting,  they  guaranteed  the  plaintiff  as  their  vendor  that  hd 
would  be  paid  ninety-five  dollars  and  fifty  cents  per  share  for  the 
stock  which  they  agreed  to  buy  from  him,  and  afterwards  directed 
him  to  sell  it  and  they  would  make  good  anv  deficiency.  He  ao- 
cordiugly  sold  the  stook  in  open  market  and  accounted  to  them. 
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TJoder  those  circumstances  they  are  not  relievable  from  responsi- 
bility on  the  ground  of  agency  for  some  unknown  person. 

"If  a  person,"  says  Chancellor  Kent,  *' would  excuse  himself 
from  responsibility  on  the  ground  of  agency,  he  must  show  that  he 
disclosed  his  principal  at  the  time  of  making  the  contract,  and  that 
he  acted  on  his  behalf  so  as  to  enable  the  party  with  whom  he  deals 
to  have  recourse  to  the  principal  in  case  the  agent  had  authority  to 
bind  him. 

''The  agent  becomes  personally  liable  when  the  principal  is  not 
known,  or  when  there  is  no  responsible  principal,  or  where  the 
agent  becomes  liable  by  an  undertaking  in  his  own  name,  or  when 
he  exceeds  his  power:"  2  Kent's  Com.,  630-631. 

And  such  is  the  English  law:  "A  man  has  the  right  to  the  char- 
acter, credit  and  substonce  of  the  person  with  whom  he  contracts; 
if,  therefore,  he  enters  in  a  contract  with  an  agent,  who  does  not 
give  his  principal's  name,  the  presumption  is  that  he  is  invited  to 

five  credit  to  the  agent;  still  more  if  the  agent  does  not  disclose 
is  principal's  existence:"  Anson  on  Contracts,  345;  see,  also,  Ben- 
jamin on  Sales,  pp.  235,  52,  53. 
We  find  no  error  in  the  record. 
Judgment  and  order  affirmed. 
McKiHSTBY,  J.,  and  Boss,  J.,  concurred. 


No.  9«530, 

People,  ex  bel.  Oloveb,  t;.  Beoeeb. 

DepartmaU  One,    Filed  October  t8,  IS84. 

BrarovAL  of  iNTERPBBnsB  OF  Criminal  Courts  of  San  Francisco.— An  interpreter,  ap- 
pointed for  the  criminal  courts  of  the  city  and  county  of  San  Francisco,  under  the  act  of 
March  8,  1876,  by  the  county  judge,  the  mayor  and  the  police  judge  of  said  city  and  county, 
may  be  removed  from  office,  and  another  interpreter  appointed  in  his  place,  aiter  the  adop- 
tbn  of  the  present  constitution,  by  the  votes  of  the  mayor  and  superior  judge,  although  the 
police  judge  votes  against  such  removal. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant. 

This  is  a  proceeding  in  the  nature  of  quo  warranto,  brought  to 
oust  respondent  from,  and  reinstate  relator  in  the  office  of  inter- 
preter of  certain  foreign  languages  in  the  criminal  courts  of  San 
Francisco.  The  complaint  and  amendment  set  forth  in  effect  that 
the  mayor,  the  police  jud^e,  and  the  superior  judge  of  criminal  de- 
partment No.  11,  all  of  said  city,  at  a  meeting  neld  by  them  in  April, 
1883,  removed  the  relator  from  said  office  by  the  votes  of  the  mayor 
and  superior  judge,  the  police  judge  voting  against  such  removal, 
and  that  thereupon  the  defendant  was  by  the  votes  of  the  mayor 
and  superior  judge  elected  to  fill  the  vacancy  thus  occasioned. 
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The  oonrt  below  sustained  defendant's  demurrer  to  the  amended 
complaint,  on  the  ground  that  it  did  not  state  facts  sufficient  in  law 
to  constitute  a  cause  of  action.  Belator  failed  to  amend,  and  takes 
this  appeal  from  judgment  on  demurrer.  The  act  of  March  8th, 
1876.  Statutes  1875-76,  p.  153,  authorized  the  countj  judge,  the 
mayor  and  the  police  judge  of  San  Francisco  to  appoint  an  inter- 
preter of  the  Portuguese,  Italian  and  Slavonian  languages  for  the 
criminal  courts  of  the  city  and  county.  The  relator  was  appointed 
under  this  act  prior  to  the  adoption  of  the  new  constitution,  which 
abolished  the  county  court;  and  in  the  matter  of  his  removal  from 
and  the  appointment  of  defendant  to  this  office,  he  claims  that  the 
superior  judge  had  no  authoritjr  to  act  in  the  place  of  the  county 
judge  on  this  commission.  This  claim  of  relator  presents  the  only 
point  in  issue. 

JUomey-ChnercU  and  C.  B.  Dartvin,  for  the  appellants. 
Langhome  dh  Miller,  for  the  respondent. 

The  Goubt.     On  the  authority  of  ex  parte  Beis,  12  P.  G.  L.  J., 
222,  judgment  affirmed. 


WEST  COAST  KEPORTER 

Whole  No.  46.  November  13,  1884.  Vol.  IV.    No.  7. 


COMMUNITY   PROPEBTT. 

THE     wife's    EABNIN08. 

The  supreme  court  of  Texas,  in  a  very  recent  case,  decided  a  point 
i^hich  may,  perhaps,  have  some  bearing  upon  questions  arising  under 
the  provisions  of  our  code  concerning  community  property.  The  court 
held  that  when  a  wife  during  marriage,  and  apparently  whHe  Hving  with 
her  husband,  borrows  money  for  the  purpose  of  engaging  in  business,  - 
the  money  bo  borrowed,  and  of  course  the  proceeds  of  the  business  in 
which  she  thus  engaged,  become  community  property,  and  as  such  are 
liable  to  execution  for  the  husband's  debts.^  In  this  case  the  wife,  of  . 
course,  was  not  carrying  on  the  business  as  a  "  sole  trader."  -nT^ 

The  general  system  of  *'  community  property"  in  California  was 
avowedly  borrowed  from  the  legislation  of  Texas  o^  that  subject; 
although  there  are,  doubtless,  special  provisions  in  our  civil  code,  which 
are  not  found  in  the  Texas  statutes.  Under  the  definition  of  community 
property,  given  by  the  civil  code,'  money  borrowed  by  the  wife  for  busi- 
ness purposes  while  she  is  living  with  her  husband,  and  all  earnings 
made  by  her  while  she  is  living  with  her  husband,  either  from  any  busi- 
ness or  profession  which  she  carries  on  not  as  a  ''  sole  trader,"  or  from 
her  work  or  labor,  are  undoubtedly  community  property.  The  section  , 
which  provides  that  **  the  earnings  and  accumulations  of  the  wife  while 
she  is  living  separate  and  apart  from  her  husband,  are  the  separate 
property  of  the  wife,"'  assumes  that  such  earnings,  while  she  is  living 
with  her  husband,  become  community  property,  under  the  general  defi- 
nition of  community  property.  The  definition  of  community  property 
applies  alike  to  both  spouses;  and  the  very  language  which  makes  the 
earnings,  of  the  husband  community  property,  would,  equally,  make  all 
the  earnings  of  the  wife,  both  when  living  with  her  husband,  and  when 
living  separate  and  apart  from  him,  to  be  community  property,  were  it 
not  for  the  exception  contained  in  the  section  last  quoted.     This  excep- 

iHenchell  v.  Blum,  Tezas  Law  B.,  June,  1884;  Am.  Law  Beview,  Sept.  1884,  p.  915. 
sCivU  Code,  §164. 
>  OlvU  Code,  §  109. 
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tion  can  extend  no  further  than  its  express  terms,  and  as  it  is  confined 
to  the  case  of  a  wife  living  separate  and  apart  from  her  husband,  it  nec- 
essarily follows  that  the  wife's  earnings  while  she  is  living  with  her  hus- 
band, must  fall  under  the  general  definition,  and  must  be  community 
property.  It  is  provided,  however,  in  another  section,^  that  '*  the  earn- 
ings of  the  wife  are  not  liable  for  the  debts  of  the  husband. "  This  lan- 
guage certainly  applies  to  a  wife  living  with  her  husband;  but  it  does  . 
not  alter  the  nature  of  the  property  nor  make  her  earnings  her  ''  separate ,A^ 
property. "  It  would  violate  the  most  familiar  rules  of  construction  to 
give  such  a  meaning  and  effect  to  this  language.  It  is  true  that  in 
Maslow  V.  Bailey ,'^  Mr.  Justice  Rhodes  said,  ''the  wife's  earnings  are 
her  separate  property,"  citing  sections  168  and  169.  But  this  remark 
was  a  mere  incidental  dictum,  utterly  unnecessary  for  the  decision  or  for 
the  argument  on  which  the  decision  was  based.  It  is  certainly  opposed 
to  the  whole  theory  of  community  property,  and  to  the  plain  interpreta- 
tion of  the  code.  What  then  are  the  real  meaning,  design,  and  effect 
of  this  short  section  ?  It  was  undoubtedly  intended  in  some  way  to  pro- 
tect the  wife  against  her  husband's  creditors;  but  in  what  manner,  to 
what  extent,  and  under  what  circumstances  the  protection  may  be  ob- 
tained, is  very  doubtful  and  uncertain.  In  my  opinion,  there  is  hardly 
a  section  in  all  the  chapter  dealing  with  the  property  relations  of  hus- 
band and  wife,  of  which  the  reasonable  and  consisterU  interpretation 
presents  greater  difficulties,  unless  the  court  shall  arbitrarily  legislate  in 
disregard  of  other  provisions  of  the  code.  I  say,  a  consisient  interpreta- 
tion, because  a  true  interpretation  of  this  section  ought  to  proceed  upon 
the  fact  that  the  wife's  earnings  while  she  is  living  with  her  husband  are 
still  community  property  and  not  her  separate  estate,  and  ought  to 
recognize  and  take  into  account  the  various  rules  contained  in  other 
sections  for  the  government  and  disposition  of  the  community  property  in 
general.  In  no  other  manner  can  a  consistent  and  ham^onious  system 
be  secured. 

I  will  suggest,  without  attempting  to  discuss,  much  less  to  answer,  . 
one  or  two  of  the  special  questions  which  must  arise  in  the  practical 
application  of  this  section  to  particular  circumstances.  The  earnings 
of  the  wife  are  not  liable  for  ''the  debts  of  the  husband."  The  first 
question  which  arises  is:  What  debts  of  the  husband  are  here  intended, 
for  which  her  earnings  are  not  liable  ?  All  the  debts  which  the  husband 
incurs  in  the  support  and  maintenance  of  his  family,  and' all  those  which 
he  incurs  in  carrying  on  any  trade,  business,  profession,  or  office  by 
which  community  property  is  acquired,  and  all  those  which  he  incurs  in 
the  management,  increase   or  obtaining  of  community   property,  are 

*/6trf.,§168. 
*53Cal.,456,  469. 
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debts  of  the  husband,  in  the  sense  that  he  is  alone  the  contracting  party, 
he  is  alone  personally  liable,  and  he  alone  can  be  sued  by  the  creditors. 
The  common  law  still  prevails  in  this  state  that,  so  far  as  personal  lia- 
bility goes,  such  debts  are  debts  of  the  husband.  But  since  all  these 
debts  are  incurred  for  the  benefit  of  the  community  and.  of  the  commu- 
nity property,  they  are  also  community  debts,  and  all  the  community 
property  is  liable  for  them  on  the  husband's  death,  before  the  widow's 
share  of  that  property  is  ascertained  from  the  residue  after  their 
payment.  But  there  may  be  other  debts  of  the  husband  which 
are  his  own  separate  and  individual  liabilities,  and  not  community 
debts.  For  example,  if  he  has  a  separate  property,  all  the  debts 
which  he  incurs  in  managing  or  protecting  such  property,  would  be 
his  separate  debts  and  not  community  debts.  The  theory  upon  which 
the  whole  system  of  community  property  is  based,  is,  that  it  is  the 
product  of  the  joint  labor  of  both  the  spoiis<)s.  Even  where  the  wife 
directly  contributes  nothing,  and  the  whole  community  property  is  the 
result  of  the  husband's  business  or  employment,  yet  the  wife's  interest 
is  founded  upon  the  theory  that  it  was  all  produced  by  their  join^  labors. 
Upon  this,  theory,  it  is  eminently  just  and  equitable  that  both  the 
spouses  should  in  some  way  be  liable  for  the  community  debts.  As  no 
personal  liability  attaches  to  the  wife,  this  result  can  only  be  reached  by 
making  all  the  community  property  liable  for  the  community  debts.  In 
other  words,  it  is  just  and  equitable  that  all  the  community  property, 
even  though  some  portion  of  it  consists  of  earnings  of  the  wife,  should 
be  liable  for  all  the  community  debts  notwithstanding  those  debts  are  in 
a  strict  legal  sense  *'  debts  of  the  husband."  Indeed,  no  other  result  is 
just  or  equitable,  when  we  take  into  consideration  all  the  provisions  of 
the  code  concerning  community  and  separate  property. 

Another,  and  even  more  difficult  question  is,  What  are  '^  the  earnings 
of  the  wife," — which  are  declared  not  to  be  liable  for  the  debts  of  the 
husband?  Does  the  phrase  mean  the  wife's  earnings  while  they  are  in 
the  condition  of  **  earnings,"  being  still  due  and  unpaid  to  the  wife,  so 
that  a  creditor  of  the  husband  is  prevented  simply  from  reaching  them 
in  that  condition,  and  from  compelling  the  wife's  debtor  to  pay  them 
over  to  himself  to  be  applied  upon  his  claim  against  the  husband?  Or, 
on  the  other  hand,  does  it  mean  an  amount  equal  to  her  earnings  after 
they  have  been  paid  over  to  her  and  fully  incorporated  with  the  com- 
munity property  as  a  part  thereof?  If  the  latter  be  the  true  meaning, 
then  it  would  seem  to  follow  that  whenever  a  wife's  earnings  have  been 
paid  to  her,  and  have  been  mingled  with  and  incorporated  into  the  mass 
of  the  community  property,  an  amount  of  the  community  property  equal 
to  those  earnings  must  always  remain  exempt,  and  beyond  the  reach  of 
her  husband's  creditors;  for  this  is  the  only  manner  in  which  her  earn- 
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ingB  can  be  free  from  liability  to  her  husband's  creditors  after  they  hare 
been  paid  to  her  and  united  with  the  community  property.     To  illus- 
trate: if  a  wife  living  with  her  husband  had  earned  five  hundred  dol-x 
lars,  which  sum  had  been  paid  over  to  her,  and  had  thus  become  a^ 
part  of  the  cooimunity  property,  and  if  the  whole  community  property  ' 
was  fifteen  hundred  dollars,  then  five  hundred  dollars  of  this  total : 
amount  would  constantly  remain  free  from  all  claim  by  the  creditors  of 
her  husband. 

If  the  interpretation  should  prevail  that  "  (he  debts  of  the  husband  " 
include  all  the  community  debts  which  he  incurs  and  for  which  he  alone 
is  personally  liable,  as  well  as  his  own  individual  and  separate  debts; 
and  that  the  wife's  earnings,  even  while  living  with  the  husband,  con- 
tinue to  be  free  from  liability  for  all  such  debts  after  they  have  been 
paid  over  to  her  and  have  become  part  of  the  community  property,  then 
such  a  case  as  the  following  would  not  be  impossible  nor  even  improb- 
able. A  husband  and  wife  are  living  together,  neither '  of  them 
having  any  separate  property.  The  wife  by  her  superior  energy,  in- 
dustry, skill,  and  knowledge  earns,  either  by  her  mental  or  physical 
labor,  all  the  income  for  themselves  and  family.  The  husband,  while 
free  from  habits  of  dissipation,  is  so  deficient  in  activity  and  purpose, 
that  he  really  contributes  nothing  for  the  support  of  himself,  wife  and 
family.  The  earnings  of  the  wife  are  more  than  enough  for  the  main- 
tenance of  the  household,  and  the  surplus  has  accumulated,  and  what- 
ever may  be  its  foim,  whether  money,  or  land,  or  chattels,  or  things  in 
action,  it  is  community  property.  This  husband,  however  inefficient  he 
may  be  as  a  business  man  and  a  producer,  is  still  the  legal  head  of  the 
family;  he  is  legally  bound  to  support  it;  the  debts  incurred  for  the 
support  and  maintenance  of  himself,  wife  and  family  are  his  debts,  for 
which  he  alone  is  personally  liable;  all  the  contracts  which  the  wife  may 
make  for  supplies  of  eveiy  description  furnished  for  themselves  and 
family  are  his  contracts  made  by  her  as  his  agent.  In  short,  all  such 
debts  incurred  for  the  benefit  of  the  spouses  and  their  family  are  "  the 
debts  of  the  husband,"  for  which  he  alone  can  be  sued.  They  are  also 
community  debts.  Moreover,  by  the  express  terms  of  the  code,  he  alone 
has  the  legal  possession,  control,  management  and  power  of  disposition 
of  this  community  property.  The  interpretation  above  described  would 
necessarily  lead  to  the  result  that  in  such  a  case  as  this,  all  the  com- 
munity property  would  be  completely  beyond  the  reach  of  the  creditors, 
although  their  demands  were  community  debts.  The  creditors  might 
recover  personal  money  judgments  against  the  husband  on  their  claims, 
but  could  not  satisfy  these  judgments  out  of  the  community  property. 
As  neither  spouse  had  any  separate  estate,  the  creditors  in  such  a  case 
would  be  without  any  legal  remedy.    An  interpretation  which  leads  to 
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such  an  unjust  and  inequitable  result,  ought  if  possible  to  be  avoided. 
In  order  to  preserve  any  consistency  and  congruity  with  the  general 
theory  of  community  property,  §  168  should  be  construed  as  applying 
alone  to  the  separate  individual  debts  of  the  husband  and  not  to  his  / 
community  debts;  but  if  it  does  include  his  community  debts,  then 
the  *'  earnings  of  the  wife  "  should  not  extend  to  sums  which  have  been  -^ 
actually  paid  to  the  wife,  and  thus  incorporated  into  the  mass  of  com- 
munity property.  The  language  of  the  section  is  clearly  capable  of  this 
construction  without  any  unnatural  foiling  of  its  terms;  audit  alone  can 
{MToduoe  results  at  once  consistent  and  equitable. 

In  this  connection  I  may  mention  another  question  concerning  which 
there  seems  to  be  a  considerable  difference  of  opinion, — ^whether  the 
eommimity  property  is  liable  for  the  debt  of  the  wife  contracted  before 
marriage?  It  was  a  well  settled  rule  of  the  common  law  that  the  hus- 
band, immediately  upon  marriage,  and  entirely  irrespective  of  his  having 
or  not  having  acquired  any  property  from  her  by  the  marriage,  became 
personally  liable  for  all  his  wife's  debts  contracted  dum  sola,  provided 
the  creditors  recovered  judgment  for  their  claims  against  him  during 
ttie  coverture.  The  civil  code  provides; ''  §  170:  The  separate  property  of 
the  husband  is  not  liable  for  the  debts  of  the  wife  contracted  before  the 
marriage;"  and  **  §  171:  The  separate  property  of  the  wife  *  *  * 
18  liable  for  her  own  debts  contracted  before  or  after  marriage."  These 
are  all  the  provisions  expressly  relating  to  the  wife's  debts  contracted 
dum  sola.  .  The  code  further  adds:  "  §  167:  The  property  of  the  com- 
munity is  not  liable-  for  the  contracts  of  the  wife  made  after  marriage, 
unless  secured  by  a  pledge  or  mortgage  thereof  executed  by  the  hus- 
band. "  The  statutes  in  operation  previous  to  the  civil  code  contained 
provisions  in  all  respects  substantially  the  same  as  these  which  are  now 
found  in  the  code.  In  Van  Maren  v.  Johnson,*  the  supreme  court  held 
thiit  by  the  common  law  the  husband  was,  during  coverture,  liable  for 
the  debts  of  the  wife  contracted  dum  sola.  The  Oalifomia  statute  had 
modified  this  rule  in  two  respects:  namely,  (1)  it  renders  the  separate 
property  of  the  wife  liable;  and  (2)  it  exempts  the  separate  property  of 
the  husband.  Beyond  this  exception  of  his  separate  property,  the  lia- 
bility of  the  husband  still  exists;  that  is,  he  is  still  liable  to  the  extent  of 
the  community  property.  The  separate  property  of  the  wife,  and  the 
community  property  of  both  the  spouses,  are  thus  liable  for  the  wife's 
debts  contracted  previous  to  the  marriage;  and  judgments  recovered  for 
such  debts  may  be  enforced  against  either  class  and  both  classes  of  prop- 
erty indiscriminately.  Again  in  Ylautin  v.  Bumpus,'  it  was  held  that 
in  an  action  against  husband  and  wife  for  the  wife's  debts  contracted 
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before  mairiage,  judgment  may  be  rendered  to  be  collected  out  of  the 
community  property  of  the  two  spouses,  as  well  as  out  of  her  separate 
property.  Since  the  provisions  of  the  statute  under  which  these  decis- 
ions were  rendered,  were  in  all  respects  the  same  as  those  contained  in 
the  civil  code,  the  result  seems  to  be  clear  that  the  rul^  which  they  es- 
tablished must  necessarily  prevail  under  the  code.  This  result  is  only 
strengthened  by  a  reference  to  the  peculiar  language  of  the  civil  code. 
It  nowhere  says  that  the  husband  is  not  liable  for  his  wife's  debts  con- 
tracted before  the  marriage;  but  only  that  his  separate  estate  is  not  lia- 
ble. And  it  should  be  noticed  that  the  section  which  exempts  the  com- 
munity property  from  liability  for  the  wife's  contracts  made  after  mar- 
riage, is  entirely  silent  with  respect  to  her  contracts  made  or  debts  in- 
curred before  the  marriage.  Finally,  the  rule  making  the  community- 
property  liable  for  the  wife's  debts  contracted  before  marriage,  is  just 
and  equitable,  and  in  complete  agreement  with  the  general  theory  of 
community  property.  Since  the  community  property  is  deemed  to  be 
the  product  of  the  joint  labors  of  both  spouses,  it  is  most  eminently  just 
that  property  which  the  wife  has  produced  should  be  liable  for  her  debts, 
for  the  same  reason  that  property  produced  by  the  husband  should  be 
liable  for  his  debts. 

In  another  article  I  propose  to  describe  some  very  curious  effects 
which  may  be  produced  by  the  community  property  system  of  this  state. 

J.  K  P. 
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CIRCUIT  COURT.    DISTRICT  OF  OREGON, 
C.  T.  Pabkhubst  bt  al.  v.  E.  F.  Hosfobd  bt  al. 

October  SI,  1884. 

Iradiquaot  of  Conbidbbation.— Mere  inadequacy  of  price  isnotsuffioent  to  avoid  the  sale 
off  real  property;  but  when  such  inadequacy  is  gross  and  the  vendor  was  needy  and  of  weal^ 
mind  and  acted  upon  the  impression  that  he  was  indebted  to  the  vendee,  when  he  was  not. 
equity  will  give  relief  by  treating  the  vendee  as  the  trustee  of  the  property  for  the  benefit  ot 
the  vendor  or  his  representatives.  Four  hundred  dollars  held  to  be  a  grossly  inadequate 
price  for  property  worth  not  less  than  fifteen  hundred  dollars. 

Iksahitt— Opinion  of  Non-pbofessional  Witness.— Upon  the]trial  of  an  issue  involving 
the  sanity  of  a  person,  the  opinion  of  a  non-professional  witness,  based  upon  his  own  observa- 
tiooB,  is  competent  evidence,  and  is  entitled  to  weight,  according  to  the  intelligence  of  the 
iritness,  his  means  of  information  and  the  character  of  the  derangement. 

NonoB  of  Peiob  Equity  — ^A  purchaser  of  real  property  for  a  valuable  consideration  is  not 
aflfected  by  notice  of  a  prior  adverse  equity  received  from  a  Htranger  or  person  not  interested 
in  the  property;  nor  wQl  mere  rumors  or  hearsay  concerning  such  equity  and  communicated 
by  rach  person  be  sufficient  to  put  him  on  inquiry  and  charge  him  with  knowledge  of  the 
iihctB  that  he  might  have  thereby  learned. 

Suit  to  set  aside  a  oonveyanoe.    The  opinion  states  the  facts. 

Bu/u8  MaUory  and  WiUiam  M,  Bamaey,  for  the  plaintifGs. 
W.  H.  Hdlmea^  for  the  defendant  Hosford. 
E.  J.  Datone,  for  the  defendant  Sohindler. 

Deady,  J.  Theplaintiff,  0.  T.  Parkhurst,  and  fifteen  others,  cit- 
izens of  Kansas,  Illinois,  Massachusetts,  Indiana,  New  York  and 
Oalifomia,  respectively,  bring  this  suit  against  E.  F.  Hosford  and 
John  Schindler,  citizens  of  the  state  of  Oregon,  for  relief  against  a 
obnYCjance  made  bj  Lewis  Parkhurst  in  his  lifetime  to  the  defendant 
Hosford  of  a  tract  of  land  situate  in  Polk  county  and  containing 
three  hundred  and  eighteen  acres;  and  also  a  subsequent  convey- 
ance made  by  said  Hosford  of  a  portion  of  the  same  premises  to  tne 
defendant  Schindler^  upon  the  ground  of  the  insanity  or  imbecility 
of  Parkhurst  at  the  date  of  the  conveyance  to  Hosford  and  the  inad- 
equacy of  the  consideration  therefor. 

The  case  was  heard  on  the  bill,  answer  and  replication  thereto 
and  the  evidence.  The  defendants  answered  separately,  but  not 
under  oath.  The  answer  of  Schindler  contains  the  defense,  that  he 
irasa  purchaser  in  ^ood  faith  and  for  a  valuable  consideration;  and 
also  the  statute  of  limitations. 

The  answers  not  bein^  under  oath,  are  not  evidence  for  the  de- 
fendants, and  the  rule  invoked  by  counsel  for  Hosford,  that  his 
answer  must  be  taken  for  true,  unless  overcome  by  the  testimonv  of 
two  witnesses  or  that  of  one  witness  and  circumstances  equivalent 
to  another,  does  not  apply. 

The  answer  of  Hosford  admits  the  conveyance  from  Parkhurst  to 
him  and  from  him  to  Schindler^  but  denies  the  insanity  of  the  for- 
mer and  the  inadequacy  of  the  consideration  and  the  alleged  value  of 
the  premises  now  and  at  the  time  of  such  conveyance. 

The  evidence  is  voluminous  and  quite  contradictory  on  the  dis- 
puted points.  The  plaintiffs  examined  thirty-two  witnesses,  whose 
testimony  covers  three  hundred  and  five  legal  cap  pages,  while  the 
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defendants  examined  thirty-seven,  whose  testimony  covers  four 
hundred  and  sixteen  such  pages. 

The  following  facts  are  admitted  or  satisfactorily  proven: 

Lewis  Parkhurst  was  a  native  of  Dana,  Massachusetts,  from 
whence  he  emigrated  to  Wisconsin  in  1843,  and  thence  to  Oregon 
in  1848.  Soon  after,  he  occupied  the  premises  in  question,  and 
some  time  in  1860  became  a  settler  thereon  under  the  donation  act 
of  September  27  of  that  year.  Having  subsequently  complied  with 
the  provisions  of  said  act,  the  land  was  set  off  to  him,  by  the  proper 
authority,  as  claim  No.  70,  and  on  February  9,  1866,  a  patent  was 
issued  to  him  therefor. 

This  donation  includes  parts  of  sections  8,  9  and  10,  in  township 
7  south,  of  range  3  west,  and  is  situate  in  Polk  county,  on  the  west 
bank  of  the  Wallamet  river,  about  three  miles  below  SaJem.  About 
one-third  of  it  is  prairie  and  the  rest  of  it  is  covered  with  scattered 
timber  and  brush,  and  the  greatest  portion  of  it  is  bottom  land, 
consisting  of  a  dark  sandy  loam  and  in  extreme  high  water  is 
subject  to  overflow. 

Parkhurst  was  born  in  1817,  and  was  never  married.  BEe  lived 
alone,  in  a  cabin,  on  his  donation,  and  maintained  himselfprinoi- 
pally  by  day's  work  in  the  neighborhood.  The  defendant  Hosford 
and  his  brother,  C.  O.  Hosford,  settled  on  the  public  land  adjoin- 
ing Parkhurst's  donation  about  1849,  and  for  some  years  thereafter 
the  latter  worked  more  or  less,  as  a  sawyer,  in  the  defendant's  saw- 
mill. Parkhurst  was  a  methodist  and  so  are  the  Hosfords — C.  O. 
Hosford  being  a  preacher  in  that  denomination,  and  on  this  account, 
as  well  as  their  nearness  of  residence,  Parkhurst  appears  to  have 
been  more  intimate  with  them  than  any  one  else,  and  had  great 
confidence  in  the  defendant.  In  time  he  seems  to  have  been  pos- 
sessed with  the  idea  that  he  was  Jesus  Christ,  the  lion  of  Judah, 
and  claimed  the  right  to  have  carnal  communication  with  women  at 
his  pleasure. 

In  1860  he  was  arrested  on  a  charge  of  an  indecent  assault  upon  a 
woman  of  the  neighborhood,  a  connection  of  0.  O.  Hosford 's,  and 
was  discharged  on  giving  bond  in  the  sum  of  two  hundred  and  fifty 
dollars  for  his  ^ood  behavior.  The  evidence  on  this  point  is  inde- 
finite, but  nothing  more  was  done  in  the  matter,  and  it  is  probable 
that  the  charge  was  not  well  founded,  and  was  predicated  as  much 
on  his  foolisn  talk  about  women  as  anything  else.  But,  however 
this  may  be,  Parkhurst  was  by  some  means  impressed  with  the  idea 
that  he  was  in  danger  of  being  mobbed  on  that  account  and  left  the 
county,  and  went  to  G.  O.  Hosford^s,  who  had  about  the  same  time 
removed  to  Multnomah  county  and  settled  a  short  distance  east  of 
Mount  Tabor,  for  whom  he  worked  on  the  farm  about  three  months. 
Then  he  probably  went  to  the  east  of  the  Cascade  mountains  in  the 
direction  of  the  gold  mines  that  were  discovered  there  about  this 
'time.  In  the  winter  of  1861-2,  C.  O.  Hosford  sa^s  he  roomed  awhile 
in  Portland,  and  that  he  worked  for  him  again  six  weeks  during  the 
summer  of  1882;  and  in  the  fall  of  that  year  he  returned  to  his  do- 
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nation  and  assisted  the  defendant  Hosford  in  building  a  house  on  the 
latter's  place.  In  the  spring  of  1863  he  left  the  county  again  and 
went  to  Washington  territory  and  ''took  up"  a  homestead  on  Mill 
plain,  about  two  miles  back  of  the  Oolumbia  river  and  eight  miles 
above  Vancouver,  and  about  six  miles  east  of  0.  O.  Hosford's  place. 
In  January,  1864,  he  sent  a  letter  from  there  to  C.  O.  Hosford  for 
the  defendant,  in  which  he  proposed  to  sell  the  latter  his  donation 
for  the  sum  of  four  hundred  dollars,  stating  at  the  same  time  it  was 
'*  worth  five  thousand  dollars  in  gold  and  silver;"  but  that  he  was 
willing  to  sell  it  for  '^  a  little  price,"  so  as  to  pay  the  defendant  Hofr- 
ford  what  he  owed  him,  which  he  said  was  '*  about  two  hundred  and 
fifty  dollars,"  and  to  **  get  a  little  money*'  for  his  present  needs.  On 
the  receipt  of  this  letter  the  defendant  Hosford  went  to  his  brother's 

?lace,  from  which  they  both  went  to  Mill  plain,  where  they  found 
Wkhurst  alone  in  a  hut  in  the  timber,  and  very  aiftious  for  one 
hundred  and  fifty  dollars  wherewith  to  purchase  an  outfit  to  enable 
him  to  be  employed  in  driving  cattle  to  the  mines  east  of  the  Cas- 
cade mountains.  On  the  same  day — February  12 — the  terms  of  the 
sale  were  agreed  on,  and  they  aU  then  went  to  Vancouver,  wher^ 
Parkhurst  executed  a  conveyance  of  the  premises  to  the  defendant 
Hosford,  which  the  latter  had  prepared  beforehand  and  brought 
with  him,  in  the  presence  of  0.  O.  Hosford  and  H.  E.  Hines,  a 
Methodist  preacher  of  that  place,  in  consideration  of  the  sum  of 
four  hundred  dollars,  paid  as  follows :  two  hundred  dollars  in  cur- 
rency as  the  equivalent  of  one  hundred  and  fifty  dollars  in  coin, 
though  it  was  not  then  worth  more  than  sixty-five  cents  on  the  dol- 
lar, and  the  discharge  of  the  said  indebtedness  of  two  hundred  and 
fifty  dollars  without  interest,  although  the  defendant  wanted  to 
charge  interest  thereon  for  four  or  five  years  at  the  rate  of  two  per 
centum  per  month. 

Within  a  year  after  this  transaction  Parkhurst  returned  to  the 
neighborhood  of  the  defendant,  without  any  means,  and  took  up  his 
abode  in  the  old  cabin  on  his  donation,  saying,  with  much  emphasis, 
that  he  had  come  to  stay  there.  Thenceforth  he  had  led  an  aimless, 
doless  life,  living  mainly  on  raw  vegetables,  going  dirty  and  ragged, 
and  often  sleeping  in  the  fence  comers,  saying  that  the  devils  would 
not  let  him  sleep  m  the  cabin,  until  August  18,  1866,  when,  on  the 
petition  of  sundrv  of  the  neighbors,  he  was  brought  before  the 
county  judge  of  IV)lk  county  and  duly  committed  to  the  insane  asy- 
lum, under  the  act  of  September  2y,  1862,  (Or.  Laws,  620),  as  an 
indigent,  insane  person,  where  he  remained  until  his  death,  on  No- 
vember 30,  1879,  leaving  the  plaintiffs,  his  brothers  and  sisters,  or 
their  children,  his  sole  heirs. 

When  first  committed  to  the  asylum,  Parkhurst  was  classed 
among  the  '* doubtful"  patients,  but  after  two  years  he  was  placed 
among  the  "incurables,"  where  he  remained  until  his  death.  To 
the  last  he  was  impressed  with  the  idea  that  some  persons  in  Polk' 
county  wanted  to  kill  him;  and  he  also  fancied  some  one  was  trying 
to  chloroform  him. 
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The  evidence  as  to  the  value  of  the  donation  is  very  oontradictory. 
But  I  am  satisfied,  that  at  the  date  of  the  conveyance  to  the  defend- 
ant, it  was  not  worth  less  than  five  dollars  an  acre,  and  probably 
more.  Mr.  B.  F.  McClench,  a  disinterested  and  competent  witness, 
who  has  lived  within  four  miles  of  the  land  since  1852,  swears  that 
in  1864  it  was  worth  from  six  to  eight  dollars  an  acre,  and  from 
twelve  to  fifteen  dollars  at  the  commencement  of  this  suit. 

But  the  sale  by  the  defendant  Hosford  of  two-thirds  of  the  land 
to  the  defendant  ochindler  in  1881,  for  eight  dollars  and  fifty  cents 
an  acre,  is  a  material  circumstance  upon  this  question  of  value.  It 
has  been  suggested  in  the  argument,  that  Hosford  made  this  sale 
for  less  than  the  land  was  really  worth  under  the  aoprehension  that  the 
heirs  were  about  to  claim  it.  But  there  is  no  direct  pro9f  to  that 
effect  and  nothing  in  the  circumstances  gives  any  countenance  to  the 
suggestion.  %he  grantor  appears  to  be  a  shrewd  man,  in  good  cir- 
cumstances, and  no  immediate  want  of  money.  Neither  did  the 
sale  exonerate  him  from  liability  in  the  premises,  as  his  deed  to 
Schindler  contained  a  covenant  of  general  warranty,  for  any  breach 
of  which  he  is  well  able  to  respond  in  damages. 

But  the  consideration  named  in  the  deed — four  hundred  dollars — 
is  less  than  one-third  of  ^he  real  value  of  the  property  at  the  time  of 
the  sale,  and  upon  any  view  of  the  matter,  this  must  be  regarded  as 
a  grossly  inadequate  price  therefor:  Seymour  v.  Delancey,  6  John. 
Oh.,  222;  2  Pom.  Eq.  Jur.,  sec.  927,  note  3.  But  as  Parkhurst  had 
a  right  to  sell  his  land  to  Hosford  for  any  price  he  chose  or  even 
^ive  it  to  him,  the  mere  fact  of  gross  inadequacy  of  price  is  not  of 
itself  sufficient  to  avoid  the  sale:  1  Story's  Eq.  Jur.,  sec.  245;  Sey- 
mour V.  Delancey,  supra,  232;  2  Pom.  £q.  Jur.,  sec.  926.  But  the 
disproportion  between  the  price  and  the  value  of  the  subject  is  so 
great  in  this  case  as  to  cast  the  burden  of  explanation  on  the  vendee, 
and  require  him  to  show  that  the  vendor  with  a  true  knowledge  of 
all  the  circumstances  deliberately  fixed  on  this  price.  But  where 
the  transaction  purports  to  be  a  sale,  and  there  is  nothing  in  the 
circumstances  of  the  case  or  the  relations  of  the  parties  to  suggest 
that  the  vendor  intended  or  might  have  made  the  vendee  the  reci^ 
pient  of  his  bounty,  under  the  guise  of  a  sale,  for  a  very  inadequate 
or  mere  nominal  consideration,  such  gross  inadequacy  of  price  may 
furnish  satisfactory  evidence  of  some  serious  overreaching  or  ad- 
vantage on  the  part  of  the  vendee  as  would  justify  the  interference 
of  a  court  of  equity:  Story's  Eq.  Jur.,  sec.  246;  2  Pom.  Eq.  Jur., 
sec.  928,  note. 

Now,  there  is  nothing  in  the  circumstances  of  this  case  to  indicate 
that  Parkhurst  might  knowingly  and  deliberately  dispose  of  his 
property  to  Hosford  for  anything  less  than  its  real  value. 

His  only  apparent  motive  for  maUng  the  sale  to  Hosford  was  to 
pay  him  what  he  seemed  to  think  he  owed  him,  and  to  obtain  a  lit- 
tle money  to  meet  his  present  and  urgent  necessities.  Add  to  this 
what  I  think  was  always  present  in  his  mind,  the  apprehension  of 
danger  from  parties  in  Polk  county,  which  made  him  more  or  less 
afraid  to  live  there. 
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He  declared  at  the  time  of  the  disposition  of  the  property  that  it 
was  worth  ' '  five  thousand  dollars  in  gold  and  silver, '  and  although 
there  was  an  attempt  made,  both  in  the  evidence  and  the  argument, 
to  show  that  he  meant  five  hundred  dollars,  it  came  to  nothing. 
Paildiurst  was  evidently  a  man  of  limited  education,  and  the  letter 
in  which  he  proposed  to  dispose  of  his  donation  is  somewhat  diffi- 
cult in  places  to  decipher,  more  on  account  of  the  chirography, 
than  the  orthography,  though  that  is  peculiar,  but  the  words  ''five 
thousand  dollars ''  are  as  plain  as  any  in  it,  and  could  not  well  be  mis- 
taken'for  **  five  hundred. ' 

And  first,  was  Parkhurst  mistaken  about  the  indebtedness  to  Hos- 
ford;  and  was  he  induced  to  part  with  his  land  upon  a  false  impres-i 
aion  in  that  respect  ?  There  is  no  doubt  but  Parkhurst  thought  he 
owed  Hosford  two  hundred  and  fifty  dollars,  and  I  think  the  dis- 
charge of  this  obligation  was  a  controlling  circumstance  in  the  dis- 
position of  his  property  to  the  latter,  upon  the  evidence,  minus 
Parkhurst's  admission,  however,  I  am  of  the  opinion  that  the  in- 
debtedness  id  not  proven;  and  that  the  attempt  to  do  so  is  very  un- 
satisfactory and  calculated  to  cast  suspicion  upon  the  whole  ^ans- 
action. 

In  the  spring  of  1883,  the  plaintiff,  0.  T.  Parkhurst,  came  to  Ore- 
gon to  look  after  this  matter  for  himself  and  co-plaintiffs.  They  had 
lost  sight  of  the  deceased,  and  do  not  appear  to  have  known  any- 
thing of  his  death,  or  the  disposition  of  his  property  until  1881. 
Parkhurst  visited  the  defendant,  Hosford,  at  his  house  twice  in  the 
month  of  April,  1883,  with  a  view  of  a  settlement.  According  to 
Parkhurst's  testimony,  Hosford  first  told  him  that  the  deceased 
owed  him  eight  hunared  dollars ,  and  that  he  bought  the  property 
for  six  hundred  dollars,  having  done  so  to  get  what  he  owed  him, 
but  on  looking  at  the  deed  admitted  he  only  paid  four  hundred  dol- 
lars. Hosford  also  produced  the  letter  from  the  deceased,  and  read 
it  to  the  witness  as  if  the  latter  had  said  the  place  was  worth  only 
fire  hundred  dollars  instead  of  five  thousand  aollars;  and  his  wife, 
who  was  present,  read  it  the  same  way.  Hosford  said  this  eight 
hundred  dollars  was  for  money  loaned  to  the  deceased  to  live  on 
and  two  hundred  and  fifty  dollars  he  had  to  pay  as  security  on  a 
bond  to  get  the  deceased  out  of  jail  and  money  he  hiad  to  pay  the 
sheriff  for  expenses.  At  the  second  interview  Hugh  Y .  Matthews 
was  present  with  Parkhurst,  and  he  testifies  that  on  that  occasion 
the  latt^  taxed  Hosford  with  having  read  the  letter  to  him  on  the 
former  interview  wrongly  in  respect  to  the  phrase  ''five  thousand 
doUars  "  and  Hosford  did  not  deny  it.  Both  testify  that  he  admit- 
ted that  the  deceased  was  a  weakminded  man  and  sometimes  insane 
on  the  subject  of  religion,  but  claimed  that  he  was  all  right  at  the 
time  of  the  sale  and  conveyance  of  the  land. 

In  his  testimony,  Hosford  denies  having  read  the  letter  wrongly 
in  respect  to  the  value  of  the  land  or  that  he  told  the  plaintiff  he 
went  security  for  the  deceased  and  had  to  pay  two  hundred  and 
fifty  dollars  on  that  account  or  to  get  him  out  of  jail,  but  stated  that 
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he  was  indebted  to  him  in  the  sum  of  two  hundred  aqd  fifty  dollars 
for  small  amounts  of  money  loaned  to  him  at  one  time  and  another, 
he  couldn't  say  when,  and  for  one  hundred  and  seventy-two  dollars 
or  seventy-two  dollars  advanced  to  Mr.  Holman,  sheriff  of  the  countgr, 
when  deceased  was  under  arrest,  to  enable  him  to  go  east  of  the 
mountains,  and  that  he  never  kept  any  memorandum  of  these  trans- 
actions or  took  any  obligation  or  acknowledgment  from  the  deceased 
on  account  of  them. 

In  his  answer,  Hosford*  states  that  this  sum  of  one  hundred  and 
seventy-two  dollars  or  seventy-two  dollars  was  advanced  by  him  to 
some  one,  presumably  the  sheriff,  at  the  request  of  Parkhurst,  as  he 
understood,  to  procure  his  discharge  from  imprisonment.  Bat  it 
does  not  appear  that  he  had  any  personal  communication  with  Patk- 
hurst  from  sometime  before  the  latter's  arrest,  until  the  fall  of  1862, 
but  rather  the  contrary. 

There  is  no  evidence  that  there  ever  was  any  breach  of  the  bond 
given  by  Parkhurst  to  keep  the  peace,  and  the  contrary  is  the  rea- 
sonable inference  from  all  the  facts;  and  therefore  it  is  quite  cer- 
tain, that  Hosford  never  was  called  upon  to  pay  the  penalty  of  it. 
And  if  he  ever  deposited  any  money  in  lieu  of  such  bond,  as  was 
suggested  on  the  argument,  that  he  mi^ht  have  done,  it  was  not  for- 
feited either  for  the  same  reason,  and  m  the  due  course  of  proceed- 
ing must  have  been  returned  to  him  within  six  months — the  limit 
for  which  a  security  to  keep  the  peace  eould  then  have  been  re- 
quired:   Or.  code,  1854^5,  p.  242. 

True,  the  magistrate  who  took  this  security,  might  also  have  le- 

auired  Parkhurst  to  pay  the  costs  of  the  examiniition,  and  in  default 
lereof,  have  committed  him:  Or.  code,  1864-5,  p.  243.  And  the 
defendant,  Hosford,  might  have  furnished  the  money  for  that  pur- 
pose and  thereby  procured  his  discharge  from  imprisonment,  as  he 
alleges  in  his  answer,  he  did. 

But  there  is  no  evidence  of  anything  of  this  kind,  nor  is  there  any 
claim  or  suggestion  to  that  effect  in  tne  argument  or  brief  of  coun- 
sel. Besides,  Hosford  has  deliberately  testified  that  he  gave  the 
money  to  the  sheriff  at  the  request  of  Parkhurst,  as  he  understood, 
not  to  procure  the  discharge  of  the  latter  from  imprisonment,  but 
to  enable  him  to  go  to  the  mines. 

Neither  does  it  appear  reasonable  that  Hosford  would  advance 
money  to  a  third  person  for  Parkhurst  without  any  written  request 
or  communication  from  the  latter,  for  such  an  indefinite  purpose  as 
either  to  get  him  out  of  jail  or  to  enable  him  to  go  to  the  mines, 
without  taking  a  receipt  or  some  written  evidence  of  the  fact;  and 
it  is  also  improbable  that  he  would  furnish  money  for  such  a  pur- 
pose under  such  circumstances  and  make  no  memorandum  of  it  nor 
be  able  to  now  state  the  amounts  any  more  definitely  than  that  it  was 
either  one  hundred  and  seventy-two  dollars  or  seventy-two  dollars. 

The  prayer  of  the  bill  is  that  the  conveyance  to  Hosford  be  de- 
clared null  and  void  and  of  no  effect,  or  that  he  and  his  grantee 
Schindler  be  required  to  convey  the  premises  to  the  plaintiflS. 
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If  Parkhursty  at  the  date  of  the  conveyance  to  Hosford,  was  a 
lunatic — ^a  person  generally  insane — incapable  of  understanding  and 
aeting  intelligently  in  the  ordinary  affairs  of  life,  his  deed  is  not 
only  voidable  but  void.  This  point  is  now  settled  for  this  court  by 
the  decision  of  the  supreme  court  in  Dexter  v.  Hall,  16  Wall.,  9. 

A  number  of  witnesses  have  testified,  pro  and  cori.,  on  the  ques- 
tion of  Parkhurst's  insanity,  but  none  of  them  are  medical  experts, 
and  the  evidence  is  objected  to  by  the  defendants  on  that  ground. 
The  witnesses  knew  Parkhurst  in  his  lifetime  more  or  less  intimately, 
.and  having  stated  their  relations  with  him  and  means  of  knowledge, 
ezmessed  their  opinion  as  to  his  sanity. 

The  Oregon  code  of  ciidl  procedure,  section  696,  subdivision  10, 
permits  an  intimate  acquaintance  to  testify  as  to  the  sanity  of  a  per- 
son— ^the  reason  of  the  opinion  being  given.  But  the  admissibility 
of  evidence  in  the  national  courts,  in  equity  and  admiralty  cases,  is 
not  governed  by  the  law  of  the  state,  but  by  the  general  rules  of 
evidence  as  established  by  the  decisions  of  the  courts  and  defined 
by  approved  authors  and  commentators.  Neither  section  858  of  the 
leviaed  statutes,  regulating  the  competency  of  witnesses  in  the 
national  courts,  nor  section  914,  prescribing  the  law  of  procedure 
and  practice  in  civil  actions,  at  common  law,  therein,  touch  the 
qneetion. 

The  question  of  the  admissibility  of  the  opinion  of  a  non-profes- 
sional witness  upon  an  issue  of  insanity  came  before  the  supreme 
conrt  lately  in  the  case  of  the  Conn.  M!.  L.  Insurance  Company  v. 
Laihrop,  111  U.  S.,  612,  when  it  was  held  admissible.  In  deliver- 
ing the  opinion  of  the  court,  Mr.  Justice  Harlan  said: 

''Whether  an  individual  is  insane  is  not  always  best  solved  by 
abstrase  metaphysical  speculations,  expressed  in  Uie  technical  lan- 
guage of  medioaJ  science.  The  common-sense,  and,  we  may  add, 
the  natural  instincts  of  mankind,  reject  the  supposition  that  only 
experts  can  approximate  certainty  upon  such  a  subject.'*  And  the 
''judgment"  of  a  non-professional  witness,  he  adds,  "  based  upon 
personal  knowledge  of  the  circumstances  involved  in  such  an  inquiry, 
certainly  is  of  value,  because,  the  natural  and  ordinary  operations 
of  the  numan  intellect,  and  the  appearance  and  conduct  of  insane 
persons,  as  contrasted  with  the  appearance  and  conduct  of  persons 
of  sound  mind,  are  more  or  less  understood  and  recognized  by  every- 
one of  ordinaiy  intelligence  who  comes  in  contact  with  his  species." 
It  is  not  suggested  in  the  opinion  that  any  particular  degree  of  inti- 
macy shouldnave  existed  between  the  witness  and  the  person  whose 
sanitjr  is  the  subject  of  inquiry,  but  that  the  weight  to  be  given  to 
the  witness'  opinion  must  depend  upon  the  intelligence  manifested 
by  him  on  his  examination,  ' '  and  upon  his  opportunities  to  ascer- 
tain all  the  circumstances  that  should  properly  affect  any  conclusion 
reached;"  as  well  as  the  degree  and  character  of  the  insanity. 

Upon  the  issue  of  insanity  the  burden  of  proof  is  on  the  plaintiffis. 
The  law  presumes  that  Parkhurst  was  sane  and  capable  of  dispos- 
ing of  bis  property  in  any  way  he  chose:  Hall  v.  Unger,4  Saw.,  680. 
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His  commitment  to  the  insane  asylum  by  the  coimfy  judge  of  Polk 
county,  in  August,  1864,  as  an  'indigent  insane"  person  is  prima 
facie  evidence  of  his  general  insanity  at  that  time,  and  so  long  there- 
after as  he  was  connned  in  the  asylum  in  pursuance  of  the  same. 
But  how  far,  if  at  all,  the  result  of  this  inquiry  affects  the  question 
of  Parkhurst's  insanity  in  February,  1864,  depends  on  circumstances. 
So  far  as  it  indicates  a  habitual  and  chronic  lunacy,  which  in  its 
nature  was  likely  to  have  existed  for  some  considerable  period  of 
time  prior  thereto,  it  tends  to  show  unsoundness* of  mind  in  1864. 

Dr.  J.  B.  Sites,  the  physician  who  examined  the  deceased  on  the 
inquii^  before  the  county  judge,  and  on  whose  certificate  he  was 
committed  to  the  asylum,  states  therein,  that  **  the  supposed  cause" 
of  his  insanity  was  ''religious  enthusiasm  and  self  abuse." 

But  the  evidence  is  not  satisfactory  to  my  mind  that  Parkhurst 
was  generally  insane — non  compos  mentis^  in  February,  1864,  or 
prior  thereto,  so  that  he  was  incapable  of  making  a  contract.  At 
the  same  time  it  is  manifest  that  he  was  drifting  that  way  or  sinking 
in  the  scale  of  sanity  from  the  time  of  his  arrest  in  1860,  and  it  is 
probable  that  that  fact,  with  the  attendant  ciit^umstanoes,  did  mach 
to  impair  his  mental  equilibrium.  Two  delusions  or  manias  fol- 
lowed this  event,  and  were  largely  consequences  of  it.  One,  that  a 
mob  in  Polk  county  purposed  to  do  him  bodily  harm,  and  another 
that  Hosford  had  in  some  way  incurred  an  expense  or  charge  of 
two  hundred  and  fifty  dollars  in  getting  him  out  of  the  clutches  of 
the  law.  It  is  not  proved  that  Hosford  intentionally  caused  or 
directly  promoted  or  encouraged  these  delusions,  although  there  are 
some  circumstances  in  the  case  calculated  to  excite  suspicion  that  he 
did.  For  instance,  at  the  time  of  the  purchase  of  the  premises  he 
undertook  to  make  Parkhurst  believe  that  he  owed  him  interest  on 
the  two  hundred  and  fifty  dollars  at  the  rate  of  two  per  centum  per 
month  for  about  five  years,  which  would  have  amounted  to  three 
hundred  dollars,  and  swallowed  up,  twice  over,  the  small  sum  in 
money  which  Pnrkhurst  was  expecting  to  receive  for  his  present 
necessities;  and  this,  too,  in  the  face  of  the  fact,  that  by  his  own 
admission  there  was  no  contract  to  pay  interest,  and  when  he  must 
have  known  that  by  the  act  of  October  16,  1862,  Or.  Laws,  623, 
then  in  force,  that  only  ten  per  centum  per  annum  could  be  recovered 
in  any  case  where  there  was  no  contract  to  pay  more,  and  then  only 
for  twelve  per  centum  per  annum;  and  that  prior  to  that  time  there 
was  no  law  regulating  interest  in  the  state,  and  that  none  was  re- 
coverable except  where  there  was  a  special  contract  to  that  effect. 
And  poor  old  Parkhurst  does  not  seem  to  have  known  enough  to 
dispute  directly  this  unconscionable  claim,  but  prompted  by  his 
necessities  he  pushed  it  one  side,  insisting  that,  however  that  might 
be,  his  proposition  was  that  he  would  take  one  hundred  and  fifty 
dollars  over  and  above  what  he  owed  Hosford,  be  that  more  or  less, 
which  sum  was  finally  paid  him  in  greenbacks  at  twenty  dollars  more 
than  their  market  value. 
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But  while  it  is  not  proven  that  Hosford  is  responsible  for  the  de- 
lusions nnder  which  l^arkhurst  labored,  it  does  satisfactorily  appear 
that  he  took  advantage  of  them  to  purchase  the  premises  for  a 
grosslv  inadequate  price,  from  a  man  who  had  lon^  confided  in  him,, 
and  whom  he  Knew  to  be  much  in  want  and  generally  weak  in  mind. 
This  being  the  case,  the  sale  and  conveyance  to  Hosford  was  in- 

Suitable,   fraudulent  and  uniust:  Scovill  v.  Barney,  4  Or.,  291; 
3lmes  V.  Holmes,  1  Saw.,  lOo;  2 Pom.  Eq.  Jur.,  sec.  928;  and  so 
far  as  he  is  concerned,  he  must  be  treated  as  trustee  for  the  heirs. 

The  defendant  Schindler  is  a  bo}ta  fide  purchaser  for  a  valuable 
consideration,  unless  it  appears  that  he  had  notice  of  the  plaintiff's 
equity  at  the  time  he  made  the  purchase  or  information  thereof 
sufficient  to  put  him  on  inquiry,  whereby  he  might  have  ascertained 
the  fact. 

The  only  evidence  upon  this  point  is  the  testimony  of  M.  Croisan, 
a  German,  who  appears  to  have  lived  in  the  neighborhood  from  about 
1876. 

He  testifies  that  about  the  time  Schindler  was  negotiating  for  the 
purchase  of  this  land  he  told  him,  substantially,  that  there  would  be 
trouble  about  it  some  day;  that  the  general  talk  was,  that  Hosford 
had  gotten  the  land  unjustly  from  a  crazy  man.  This  is  denied  by 
Schindler  in  a  general  way,  to  the  effect  that  be  had  never  heard 
anything  against  Hosford  s  title;  and  from  the  fact  that  he  is  a  Ger- 
man and  does  not  speak  English  and  appears  to  have  been  poorly 
interpreted,  his  testimony  is  general,  vague  and  indefinite. 

But,  admitting  that  Oroisan  told  him  what  he  said  he  did,  it  is  not 
sufficient  to  charge  him  with  either.''  notice"  or  ''knowledge"  of  the 
plaintiff's  equity  or  the  invalidity  of  Hosford's  title.  It  did  not 
constitute  "  notice,"  because  Croisan  was  a  mere  stranger  to  the 
property  and  the  parties  and  in  no  way  interested  in  the  transaction : 
2  Pom.  Eq.  Jur.,  602;  Hardy  v.  Harbin,  1  Saw.,  203.  It  did  not 
impart  "knowledge"  of  the  plaintiff's  equity  to  Schindler,  because 
Croisan  knew  nothing  about  the  matter  and  did  not  profess  to.  He 
only  repeated  what  he  said  was  rumored  in  the  neighborhood — that 
Hosford  had  obtained  the  property  of  a  crazy  man  unjustly,  some 
sixteen  or  more  years  before.  Neither  was  it  sufficient  "  informa- 
tion "  to  pat  Shindler  on  inquiry.  It  furnished  him  no  clue  or  guide 
to  an  investigation  of  the  matter,  and  pointed  to  no  person  or  place 
where  information  could  be  obtained. 

If  a  person  about  to  purchase  an  interest  in  real  property  obtains 
or  receives  information,  tending  to  show  the  existence  of  a  prior, 
adverse  right  to  such  interest,  which  information,  considering  its 
character  and  source,  is  si|^cient  to  put  a  prudent  man  on  inquiry, 
which  inquiry,  if  prosecuted  with  reasonable  diligence,  would  lead 
to  a  discovery  of  such  prior,  adverse  interest,  then  the  reasonable 
inference  is  tnat  he  acquired  such  knowledge  and  had  actual  notice 
thereof. 

And  if  such  person  negligently  or  for  the  purpose  of  keeping  him- 
self in   ignorance,  fail  to  make  such  inquiry,  he  is  nevertheless 
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chargeable  with  *' notice"  of  the  facts  he  might  thereby  have  ascer- 
tained. 

But  such  person  is  not  affected  by  mere  mmors,  hearsay  state- 
ments, yagae  suggestions,  surmises  and  the  like,  concerning  the  ex- 
istence of  such  prior  adverse  interest.  The  information  must  be 
credible  in  its  character  and  source  and  sufficiently  circum- 
stantial to  furnish  him  with  a  palpable  clue  or  guide  by  means  of 
which  he  may  investigate  the  matter  and  ascertain  the  truth :  1  Sto- 
ry's Ea.  Jur.\  section  400  a;  2  Pom.  Eq.  Jur.,  section  597. 

In  lo81  Schindler  had  no  means  of  ascertaining  whether  Park- 
hurst  was  insane  or  not  in  1864.  The  information  which  Croison 
says  he  gave  him  on  the  subject  amounted  to  nothing.  Even  after 
this  thorough  investigation  of  the  subject  with  the  aid  of  the  process 
of  this  court  and  the  diligence  and  astuteness  of  learned  and  indus- 
trious counsel,  this  court  is  unable  to  say  that  Parkhurst  was  gen- 
erally insane  at  the  date  of  his  conveyance  to  Hosford,  and  that 
therefore  the  same  is  ipsofadx)  void  and  of  no  effect. 

I  find  that  the  defendant  Schindler  is  a  purchaser  in  good  faith 
and  for  a  valuable  consideration,  [without  notice  or  information  of 
the  prior  equity  of  the  plain tifiis,  and  therefore  the  bill  as  to  him 
must  be  dismissed  with  costs. 

As  to  the  defendant  Hosford,  a  decree  will  be  entered  that  within 
thirty  days  he  convey  to  theplainti&  by  a  good  and  sufficient  deed, 
with  a  warranty  against  his  own  acts,  that  portion  of  the  Parkhurst 
donation  not  heretofore  conveyed  by  him  to  the  defendant  Schind- 
ler, and  that  he  also  pay  to  the  plaintiff  a  sum  of  money  equal  to  the 
price  received  by  him  from  said  Schindler  for  the  remainder  of  said 
donation,  to  wit,  the  sum  of  onie  thousand  eight  hundred  and  four 
dollars  and  eighty-five  cents,  together  with  four  hundred  and  fifty- 
seven  dollars  and  twenty-two  cents,  the  legal  interest  thereon,  from 
the  date  of  the  sale  to  Schindler,  to  wit,  August  29, 1881,  in  all,  the 
sum  of  two  thousand  two  hundred  and  sixty-two  dollars  and  seven 
cents,  and  that  in  default  of  said  payment  within  thirty  days,  the 
plaintiffs  have  execution  therefor. 

The  bill  also  prays  for  an  account  of  the  rents  and  profits,  but  the 
matter  was  not  pressed  on  the  argument,  and  I  have  concluded  on 
the  evidence  that  the  amount  paid  Parkhurst,  with  that  expended  in 
taxes,  repairs  and  improvements,  is  sufficient  to  offset  the  claim  for 
reats  and  profits. 
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Spscial  Statute  Refkbbino  to  Existing  Law— EFPScfrop  on  Appeal  on  Prick  Statute. — ^ 
A  local  and  special  statute  which  adopts,  hy  referenoe,  provisions  relating  to  procedure  in  an 
existing  general  law,  is  not  necessarily  abrogated  or  affected  by  the  subsequent  repeal  of  the 
act  containing  the  provisions  adopted. 

Repeal  of  Statute  bt  Implioation  -Leomlative  Intent.— The  law  does  not  favor  the 
repeals  of  existing  statutes  by  implication;  they  will  not  be  adjudged  to  follow  unless  there  is 
such  a  positive  repugnancy  that  the  two  statutes  cannot  consistently  stand  together;  the 
legislative  intent  to  substitute  the  new  for  the  old  law  must  clearly  appear,  this  intent  is 
never  irrimnfade  presumed.  And  a  stronger  repugnancy  or  clearer  indi(»tion  of  legislative 
intent  is  necessary  where  the  repeal  of  a  prior  special  act  is  claimed  to  result  from  the  subee- 
quent  passage  of  a  genecal  law. 

Patent  Issued  Undbb  Rvbaled  Aot  is  Void.— A  patent  to  land  showing  on  ite  face 
thai  it  was  issued  under  and  in  pursuance  of  an  act  of  coi^nress,  which  had  Seen  repealed 
prior  to  the  application  therefor,  is  void,  and  may  be  coUa^rally  attacked. 

Denver  T6wn  Site  Aot  Nt»T  Repealed.— The  act  of  May,  1864,  regarding  the  town  site  of 
Denver,  was  a  local  and  special  statutes  and  was  not  repealed  by  the  repealmg  clause  of  the 
general  town  site  aot  of  July,  1861.  Nor  is  there  anything  repugnant  or  inconsistent  in  the 
pvovisions  of  such  acts. 

Appeal  from  the  district  court  of  Arapahoe  coanfy.  The  opinion 
states  the  facts. 

W.  A.  Hardenbrook  and  W.  B.  Fdker,  for  the  appellants. 
TsUer  &  Orahood,  for  the  appellee. 

Helm,  J.  The  assignment  of  enorn  in  this  case  contains  thirty 
different  specifications.  The  important  ones,  howeyer,  may  be  con* 
densed  into  two  general  onestions  or  propositions  as  follows : 

First.  Was  appellee,  The  Union  Depot  ^  Railroad  Company,  at 
the  commencement  of  this  suit,  a  corporation  duly  organised  and 
existing  under  the  laws  of  Colorado  ? 

Second.  Is  the  patent  through  which  appellee  claims,  conveying 
title  of  the  original  Denver  town  site  from  the  United  States  to 
Hall,  probate  judge,  in  trust,  absolutelv  void  ? 

As  shown  by  the  record,  appellant  deemed  it  advisable  to  bring  a 
separate  action  in  the  nature  of  mo  tvcarrantOy  directly  challenging 
the  corporate  existence  of  the  Depot  Company.  That  suit  was 
vigorously  prosecuted  and  resulted  in  a  decision  at  the  last  term  of 
this  court  affirming  the  validity  of  the  corporation:  People  ex  rel. 
Bernard  V.  Cheeseman,  et  al.,  2  West  Coast  Bep.,  87.0. 

This  decision  fully  answers  and  disposes  of  the  first  question 
above  stated.  Hence  we  proceed  at  once  to  a  consideration  of  the 
second. 

The  validity  of  the  patent  in  question  is  assailed  on  the  ground 
that  it  was  issued  entirely  without  warrant  or  authority  of  law.  The 
instrument  itself  contains  the  declaration  that  it  is  issued  in  pursu- 
ance of  two  certain  acts  of  congress  passed  in  May,  1844,  and  in 
May,  1864.  respectively.  The  former  was  a  general  town  site  law, 
the  latter  was  a  local  and  special  act.  In  July,  1864,  and  ten  months 
previous  to  the  patent  enti^  by  Hall,  congress  enacted  another  gen- 
eral town  site  law;  this  last  statute  contained  the  following  repeal- 
ing clauses: 

Ho.  46.-^ 
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''  The  act  entitled  'an  act  for  the  relief  of  the  citizens  of  towns 
apon  the  lands  of  the  United  States  under  certain  circumstances,' 
May  23d,  1844,  and  all  other  acts  and  parts  of  acts  inconsistent  with 
this  act  be,  and  the  same  are  hereby  repealed:"  Y.  13,  ch.  205,  p. 
3^3,  U.  S  Statutes  at  Large* 

Appellants'  contention  is  that  this  repealing  provision  swept  away 
both  of  the  previous  acts  above  mentioned,  and  that  for  this  reason 
the  patent  is  void,  and  conveyed  no  legal  title  whatever  to  the  trustee 
therein  named. 

We  will  not  question  appellants'  right  to  test  the  validity  of  this 
patent  collaterally  upon  the  foregoing  ground.  We  shall  assume 
without  argument  that  if  a  patent  on  its  face  shows  that  it  is  issued 
under  and  in  pursuance  of  certain  acts  of  confess,  and  it  is  true 
that  such  act  were  repealed  prior  to  the  application  therefor,  the 
patent  is  void.  There  is,  then,  such  ''an  absolute  want  of  power" 
as  is  mentioned  in  Sherman  v.  Buick,  93  XT.  S.,  209,  and  cases  cited, 
which  renders  the  instrument  liable  to  impeachment  in  a  court  of 
law:  See  Patterson  v.  Winn,  11  Wheaton,  380,  and  cases  cited;  Par- 
ker V.  Dufif,  47  Cal. ,  554,  and  cases  cited. 

It  must  be  conceded  at  the  outset,  of  course,  that  the  law  of  1844, 
was  repealed  by  that  of  July,  1864,  for  it  is  expressly  in  direct  terms 
so  declared. 

The  discussion  will  therefore  be  confined  to  the  question.  Was 
the  Denver  act  abrogated  also  by  the  repealing  provision  above  quo- 
ted, or  did  its  repeal  follow  the  adoption  of  the  subsequent  law  by 
implication. 

This  act  is  not,  as  claimed,  an  amendmerU  of  the  law  of  1844:  it 
is  ''an  act  for  the  relief  of  the  citizens  of  Denver  in  the  Territory 
of  Colorado."  It  is  local  and  special:  it  was  intended  to  relieve  the 
inhabitants  of  u  particular  locality  from  an  inconvenience  or  disa- 
bility existing  under  the  general  law  and  confer  upon  them  certain 
privileges  not  bestowed  thereby.  This  important  and  controlling 
purpose  was  attained  by  the  very  language  of  the  statute  itself;  so 
far  it  was  in  no  way  dependent  upon  the  general  town  site  law  of 
1844. 

The  act  did  not  itself  operate  as  a  conveyance  of  the  legal  title  be- 
cause no  "words  of  present  grant "  were  inserted  therein,  and  such 
was  not  the  legislative  intention.  It  recognized  and  declared  a  right 
to  title  but  required  that  a  patent  issue,  and  that  certain  preliminary 
steps  be  taken  by  the  probate  judge  therefor.  This  procedure  by 
that  ofBcer  was  incidental  to  the  main  purpose  of  .the  act;  had  con- 
gress remained  silent  on  this  subject  the  statute  would  have  been 
inoperative,  but  not  invalid.  That  body  chose  to  avoid  a  useless 
repetition  of  lengthy  provisions,  it  incorporated  into  the  Denver  act 
by  reference  to  the  law  of  1844,  a  statement  of  the  preliminary  steps  re- 
quired of  the  probate  judge;  the  following  language  is  used,  "  except 
as  herein  modified,  the  execution  of  the  foregoing  provisions  shall 
be  controlled  by  the  provisions  of  said  act  of  May  2ad,  1844."  We 
understand  this  to  mean;  that  in  procuring  the  patent  to  the  Denver 
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town  site  and  conveying  to  the  proper  parties,  the  probate  judge 
should  proceed  in  the  manner  prescribed  by  the  former  law  for  the 
government  of  probate  judges  generally,  in  making  town  site  en- 
tries; it  is  just  the  same  in  our  judgment  as  though  congress  had 
copied  into  the  latter  act  these  provisions  from  the  former. 

It  is  therefore  a  logical  sequence  that  the  identity  of  the  two  laws 
in  this  respect  does  not  affect  the  following  propositions :  that  the 
latter  is  independent  and  complete;  that  the  procedure  for  procur- 
ing patent  and  executing  the  trust  incorporated  by  reference  to  the 
pnor  general  law  remained  in  force  for  the  purpose  of  carrying  out 
the  provisions  of  the  special  act;  and  that  the  existence  and  effect 
of  the  latter  were  not  jeopardized  by  the  repeal  of  the  former. 

' '  A  statute  which  refers  to  and  adopts  the  provisions  of  another 
statute  is  not  repealed  by  the  subsequent  repeal  of  the  statute 
adopted:"  Siker  v.  The  Chicago  and  N.  W.  By.,  21  Wis.,  375; 
Wood  V.  Hustis,  17  Wis.,  429;  Crosby  ei  ala,  v.  Smith  et  als.,  19 
Wis..  472. 

We  prefer  at  present  to  limit  the  foregoing  doctrine  to  the  facts  in 
the  case  at  bar. 

Onr  statement  of  it,  then,  is  as  follows :  A  local  and  specidl  statute 
which  adopts  by  reference  provisions  relating  to  procedure  in  an 
existing  general  law  is  not  necessarily  abrogated  or  affected  by  the 
subsequent  repeal  of  the  act  containing  the  provisions  adopted.  * 

The  case  of  Ellison  v.  Jackson  Water  Company,  12  Cal.,  542, 
cited  by  counsel  for  appellant,  is  not  in  point.  The  act  there  held 
inoperative  bv  the  repeal  of  the  former  law  was  general,  not  spe- 
cial; it  was  simply  a  supplement  or  amendment  to  the  law  repealed; 
it  extended  the  provisions  of  the  prior  statute  to  include  things  not 
therein  enumerated,  viz:  ''Bridges,  ditches,  flumes,  or  aqueducts, 
constructed  to  create  hydraulic  power  or  for  mining  purposes." 
The  court  appropriately  say  that  the  repeal  *'  carried  with  it  the 
supplementary  acts;"  «  «  4:  <<  without  the  original  act  there  was 
no  mode  of  enforcing  the  supplementary  act. " 

But  it  is  argued  by  counsel  that  the  provisions  of  the  Denver  act 
are  repugnant  to  and  inconsistent  with  the  statute  of  July,  1864; 
that,  tnerefore,  ignoring  its  dependence  upon  the  law  of  1884,  there 
was  both  an  implied  and  an  express  repeal  thereof;  that  such  repug- 
nancy and  inconsistency  in  and  of  themselves  operated  to  produce 
a  repeal  by  implication,  and  also  bring  the  statute  within  the  express 
provision  repealing  all  inconsistent  acts  and  parts  of  acts. 

It  is  hardly  necessary  for  us  to  consider  these  propositions  sep- 
arately. If  there  is  no  such  repugnancy  as  would  produce  a  repeal 
by  implicatioD,  it  will  in  our  judgment  appear  that  in  this  instance 
there  is  no  such  conflict  or  inconsistency  as  produces  an  express  re- 
peal under  the  declaration  quoted. 

The  law  does  not  favor  repeals  by  implication;  they  will  not  be 
adjudged  to  follow  unless  there  is  such  a  repugnancy  that  the  two 
statutes  can  not  consistently  stand  together;  the  legislative  intent 
to  substitute  the  new  for  the  old  law  must  clearly  appear;  this  intent 
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is  never  prima /cLcia  prsBvimei:  Potter's  Dwam's,  p.  155,  and  oases 
cited;  Bishop  on  Written  Law,  section  154,  and  oases. 

And  a  stronger  repugnancy  of  legislative  intent  is  necessary  where 
the  repeal  of  a  prior  special  act  is  claimed  to  result  from  the  subse- 
quent passage  of  a  general  law.  ^'  A  general  affirmative  statute  does 
not  repeal  a  prior  particular  statute  *  *  *  unless  negative 
words  are  used,  or  unless  there  is  such  irreconcilable  inconsistency 
as  indicates  an  intent  of  the  legislature  to  repeal:"  Sedgwick  on 
Construction  of  Statutes,  p.  98,  note  (a)  and  oases  cited;  Conley  et 
al.  V.  Supervisors,  2  West  V a.,  416;  Ottawa  v.  LaSalle  County,  12 
HI.,  339;  Brown  v.  County  Commissioners,  21  Pa.  St.,  43;  Blain  v. 
Bailey,  25  Ind.,  165;  William?  v.  Pritchard.  4  S.  B.  E 

The  reluctance  to  recognize  a  repeal  by  implication  in  the  latter 
case  is  still  greater  where  the  prior  statute  is  not  merely  special  or 
local  in  its  application,  but  also  relates  to  a  purely  local  subject;  it 
has  been  said  that  there  the  "  language  and  scope  of  the  subsequent 
act  must  be  equivalent  to  an  express  repeal:"  Cole  v.  Board  of  Su- 
pervisors, 11  Iowa,  552. 

Of  course  the  cardinal  rule  of  construction  prevails  in  this  field. 
The  inquiry  in  all  cases  is,  what  did  the  legislature  intend  ?  The 
numerous  and  discordant  decisions  upon  this  subject  attest  the  dif- 
ficulty of  discovering  and  declaring  safe  subordinate  tests  as  general 
rules.  But  the  foregoing  remarks  indicate  that  there  is  a  recog- 
nised difference  in  the  degree  of  clearness  with  which  the  intent 
must  appear;  a  difference  dependent  upon  the  character  and  pur- 

Eose  of  the  prior  statute.  In  this  particular  the  cases  seem  to  be  in 
armony;  but  the  minor  tests  adopted  by  courts  in  their  endeavor 
to  arrive  at  the  legislative  design  in  this  matter,  are  not  uniformly 
applied  even  under  similar  circumstances;  and  each  particular  case 
must,  of  necessity,  be  determined,  largely  upon  its  own  peculiar 
facts  and  surroundings,  irrespective  of  rules  and  precedents. 

We  apprehend,  however,  that  with  the  light  afforded  by  the  recog- 
nized distinction  above  stated,  there  will  be  no  serious  difficulty  in 
correctly  answering  the  quesion  of  repeal  in  the  case  before  us. 

Were  the  Denver  act,  and  that  of  July,  1864,  both  general,  we 
might  be  constrained  to  agree  with  counsel  for  appellant;  they  pro- 
vide systems  of  procedure  for  patent  radically  different;  the  former 
preserves  the  trustee  method  of  making  entries;  the  latter  discards 
it  entirely,  and  substitutes  a  system  wholly  at  variance  therewith; 
there  is  nothing  to  indicate  that  the  latter  was  designed  to  be  cum- 
ulative; it  can  not,  therefore,  be  contended  that  both  systems  are 
applicable  to  the  same  town  town-site  patent  proceedings. 

But  the  Denver  statute  possesses  three  characteristics,  which,  in 
our  judgment,  under  the  law  above  stated,  prevent  its  repeal,  on  the 
ground  of  inconsistency  or  repugnancy:  First,  it  is  special,  in  that 
its  operation  is  confinea  to  a  particular  municipal  corporation;  Sec- 
ond, it  treats  of  a  purely  local  subject ;  and,  Third,  there  is  but  one 
thing  to  be  done,  a  single  act  or  proceeding  authorized,  viz.,  thepro- 
curing  of  patents  to  certain  specified  quarter  sections  of  land.    Upon 


Sup.  Ct.  Col.]    ScHWENKE  V,  Union  Depot  AND  R.  R.  Co.  325 

issuance  of  this  patent,  the  act  practically  performed  its  office.  This 
is  unlike  those  cases  where  the  particular  thing  to  be  done  is  re- 
peated at  stated  or  irregular  in terveds;  as  where  a  peculiar  or  unusual 
tax  is  authorized  to  be  collected  from  year  to  year  by  the  city  au- 
thoritieSy  or  where  a  special  penalty  is  visited  in  a  particular  city  or 
county,  upon  the  commission  of  a  stated  offense. 

The  primaiy  reason  for  declaring  repeals  by  implication  is  that 
conflict  and  confusion  may  not  prevail  in  the  application  of  the  law. 
It  is  presumed  that  the  legislator  intended  that  no  difficulty  of  this 
kind  should  exist.  Hence,  where  two  statutes  relating  to  the  same 
subject  are  so  conflicting  that  they  cannot  both  be  applied  to  the 
subject  referred  to,  and  the  latt^er  is  not  cumulative,  courts  have 
recourse,  when^necessaiy  to  avoid  confusion  and  carry  out  the  legis- 
lative intent,  to  the  doctrine  of  repeals  by  implication. 

But  the  concurrent  existence  and  enforcement  of  the  Denver  act 
and  the  July  law  could  produce  no  inconvenience  or  confusion;  no 
conflict  comd  arise  in  complying  with  their  respective  provisions; 
no  one  could  ever  attempt  to  enter  any  other  town  site  under  the 
Denver  act;  and  the  entry  of  the  tracts  of  land  specified  therein 
could  in  no  possible  way  affect  proceedings  for  patents  in  other  cases 
under  the  general  law. 

To  avoia  the  foregoing  conclusions,  we  must  say  that  the  land 
specified  in  the  Denver  act  was  intended  to  be  included  by  congress 
as  one  of  the  town  sites  mentioned  in  the  July  law;  this  would 
amount  to  a  concession  of  the  verv  point  under  discussion.     If  con- 

fress  did  not  so  intend,  there  can  oe  no  repugnancy  or  inconsistency 
etween  the  statutes;  for,  in  that  event,  they  do  not  refer  to  the 
same  subject  matter.  Unless  we  can  find  something  else  besides  the 
so-called  repugnancy  itself  of  the  two  acts,  to  indicate  an  intention 
on  the  part  of  congress  to  have  the  latter  include  the  subject  matter 
of  the  former,  we  must  hold  that  it  does  not  do  so.  For,  as  already 
shown,  all  presumptions  in  cases  like  this  are  against  recognizing 
this  kind  of  repeals. 

It  is  agreed  that  on  the  first  of  July,  1864,  congress  had  before  it 
the  whole  subject  of  town- site  entries  on  the  public  domain,  and 
that  if  it  had  been  the  intention  to  retain  in  force  the  Denver  stat- 
ute, such  exception  would  have  been  expressly  stated. 

It  may  be  answered  that  the  Denver  act  was  passed  at  the  same 
session,  and  only  thirty-two  days  prior  to  the  July  law;  that  hence 
the  presumption  that  congress  had  not  forgotten  ii»  existence,  is 
especially  strong;  and  that  it  is  reasonable  to  suppose  that  if  that 
body  intended  to  rescind  so  recent  an  enactment,  it  would  have  so 
declared  in  express  words;  this  precaution  was  taken  with  reference 
to  the  general  act  of  1844,  in  connection  with  which  much  less  un- 
certainty could  arise. 

Nor  does  the  statement  that  all  inconsistent  acts  were  repealed, 
imply  that  congress  had  specially  in  view  the  Denver  act.  This  pro- 
vision is  common  in  general  statutes;  it  is  inserted  through  an  abund- 
ance of  caution,  and  creates  no  necessary  presumption  that  there  are 
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conflioting  provisions.  Besides,  for  aught  we  know,  there  may  have 
been  other  general  or  special  acts  of  congress  which  these  words 
were  intended  to  repeal. 

The  proposition  has  been  announced  that  ^'a  general  law  does  not 
operate  as  a  repeal  of  a  special  law  on  the  same  subject  passed  at 
the  same  session :"  Ottawa  v.  La  Salle  County,  12  111.,  339,  citing  4 
Pike,  410. 

This  declaration  must  be  accepted  with  the  qualifications  herein- 
before suggested ;  but  the  fact  that  at  the  same  session  of  congress 
a  general  and  a  special  law  are  enacted,  justly  strengthens  the  pre- 
sumption against  an  intent  to  repeal;  the  special  act  not  being  speci- 
fically mentioned. 

In  view  of  the  principle  of  law  above  referred  to,  we  are  of  opin- 
ion that  there  was  no  implied  or  express  repeal  of  the  Denver  act. 
Under  all  the  circumstances  we  think  the  two  statutes  may  stand 
together.  We  have  no  doubt  but  that  the  finding  of  the  district 
court  is  right  and  should  be  affirmed. 

If,  however,  the  scales  of  judgment  upon  the  question  above  dis- 
cussed were  evenly  balanced;  and  if  there  existed  in  our  minds  un- 
certainty as  to  the  technically  proper  ruling  in  the  premises,  we 
would  resolve  the  doubt  in  favor  of  affirmance.  The  patent  which 
we  are  asked  in  this  case  to  declare  void  with  reference  to  the  ground 
in  controversy,  covers  upwards  of  nine  hundred  and  fifty  acres. 
The  entry  for  this  patent  was  made  over  nineteen  years  ago;  upon 
the  land  conveyed  tnereby  has  since  been  built  the  most  important 
part  of  the  city  of  Denver;  with  a  few  isolated  exceptions,  this  in- 
strument constitutes  the  first  link  in  the  claim  of  title  relied  upon. 
To  hold  the  patent  void  as  to  the  lot  here  in  litigation  might,  by  un- 
settling titles,  impair  the  value  of  property  worth  millions  of  dollars. 
These  circumstances  render  applicable  legal  principles  which  in  a 
doubtful  case  would  most  assuredly  challenge  consideration. 

Holding  as  we  do,  that  so  far  as  the  objection  here  presented  is 
concernea,  the  patent  through  which  appellee  claims  is  valid,  no 
necessity  exists  requiring  a  discussion  of  the  rulings  as  to  the  alleged 
rights  or  title  of  appellants. 

The  judgment  will  be  affirmed. 


Wilcox  et  al.  v.  Jackson. 

Filed  October  17, 1884. 

Chattel  Morto age— Acknowledgment  of — Possession  of  Mortgagor.— The  failure 
to  properly  acknowledge  a  chattel  mortgaKe  is  fatal  to  its  validity  while  the  property  mort- 
gaged remains  in  [X)8session  of  the  mortcragor. 

THE  Same— Change  of  Posseshion— Attaching  Creditors.— A  chattel  mortgage  of 
the  stock  in  trade  of  a  merchant,  although  followed  by  an  actual  change  in  possession,  is 
invalid  as  against  subsequent  attaching  creditors  of  the  mortgagor,  without  notice  actual  or 
asstructive  of  the  mortgage,  unless  such  change  in  possession  is  accompanied  by  the 
sasumption  on  the  part  of  the  mortgagee  of  the  usual  ijuli4:ia  of  ownership.  And  the  mere 
employment  of  another  clerk  is  not  sufficient  notice  of  a  change  of  ownership  to  put  credit- 
ors and  purchases  upon  inquiry. 
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AsaiONMEKT  OF  FiBU  PROPERTY  BT  ONE  PARTNER  FOB  BENEFIT  OF  CREDITORS.— A  Vol- 
untary aABignment  of  all  the  firm  property,  made  b^  one  partner  in  favor  of  a  creditor, 
without  the  knowledge  or  assent  of  hu  partner,  and  agauut  his  previously  expressed  wishes, 
is  invalid. 

Ebrob  to  the  distriot  court  of  El  Paso  county.  The  opinion 
states  the  facts. 

Decker  dt  Yonley^  for  the  plaintiffs  in  error. 
WUliam  Harrison,  for  the  defendant  in  error. 

Beck,  G.  J.  This  is  a  contest  between  creditors  who  are  striving  to 
obtain  satisfaction  of  demands  due  and  owing  to  them  respectively 
from  the  late  firm  of  Tribe  &  Jefferay,  dealers  in  books,  stationery 
&o.f  at  Colorado  Springs  and  LeadviUe. 

The  goods  and  effecte  of  the  firm  in  the  store  at  Colorado  Springs 
were  seized  by  the  United  States  marshal,  April  6th,  1881,  upon  an 
attachment  against  said  firm  issued  out  of  the  United  States  circuit 
court  for  the  district  court  of  Colorado,  at  the  suit  of  James  Mc- 
Glurg  &  Co. 

The  present  action  was  instituted  by  W.  J.  Jackson,  another  cred- 
itor, against  the  marshal  and  his  deputy,  to  recover  possession  of 
the  goods  attached,  his  right  to  possession  being  based  upon  a  chat- 
tel mortgage  bearing  date  October  1,  1880,  and  upon  an  order  for 
possession,  assignment,  or  transfer,  of  date  March  18,  1881;  also, 
upon  actual  possession  under  said  instruments  previous  to  and  at 
the  time  of  the  levy  of  the  attachment. 

There  was  a  verdict  and  a  judgment  below  in  favor  of  Jackson,  to 
reverse  which  judgment  this  suit  of  error  is  prosecuted  in  the  inter- 
est of  the  attaching  creditors. 

Both  the  chattel  mortgage  and  the  order  for  possession  were  ex- 
ecuted by  the  partner  George  H.  Jefferay,  in  the  firm  name,  without 
the  knowledge  or  consent  of  his  copartner  Tribe,  and  the  latter  per- 
sistently refused  to  ratify  either  of  these  transactions  up  to  the  time 
that  the  rights  of  the  attaching  creditors  are  alleged  to  have  ac- 
crued. 

Plaintiffa  in  error  contend  that  the  chattel  mortgage  was  fraudu- 
lent and  void  in  law  as  to  creditors  upon  several  grounds,  some  of 
which  are  the  following: 

No  memorandum  of  the  acknowledgment  was  made  by  the  officer 
taking  the  same  in  his  docket,  as  required  by  statute. 

The  mortgage  was  not  recorded;  the  goods  mortgaged  were  left  in 
the  possession  of  the  mortgagors,  who  continued  to  retail  the  same 
in  the  usual  course  of  trade  as  before,  for  their  own  benefit,  with  the 
knowledge  and  consent  of  the  mortgagee,  up  to  the  eighteenth  of 
March,  1881,  a  period  of  five  and  a  half  months. 

Under  our  statute,  as  interpreted  by  the  decisions  of  this  coart, 
either  one  of  the  above  defects  would  necessarily  have  proved  fatal 
to  the  validity  of  the  mortgage,  if  the  question  had   oeen  raised 
while  the  goods  and  merchandise  continued  in  the  possession  of 
Tribe  and  Jefferay:  General  Statutes,  1883,  pp.  159, 161,  sees.  1, 10; 
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Crane  et  al.  v.  Chandler,  5  Colo.,  21;  Homer  v.  Stout,  Jc?.,  166;  Ctiy 
N.  B.  y.  Goodrich,  3  Colo.,  139. 

Section  10  of  the  chattel  mortgage  act  (general  statutes,  supra,) 
contains  a  saving  clause  as  to  tne  failure  to  record  the  mortgage, 
when  an  adverse  right  to  the  propertv  is  acquired  with  actual  notice 
of  the  existence  of  the  mortgage.  This  saving  clause  does  not  cure 
a  defective  acknowledgment. 

The  failure  to  properly  acknowledge  a  chattel  mortgage  is,  there- 
fore, fatal  to  its  validitv,  while  the  property  remains  with  the  mort- 
gagor :  Crane  v.  Chandler,  sujyra. 

The  authorities  also  recogniae  an  exception  in  favor  of  the  mort- 
gagee, where  the  mortgagor  contdnues  to  sell  the  mortgaged  goods 
in  the  usual  course  of  trade,  viz:  where  the  possession  in  fact  is  in 
the  mortgagee,  and  the  mortgagor  in  good  faith,  and  as  agent  for  the 
mortgagee  continues  to  sell,. and  appropriates  the  proceeds  to  the* 
payment  of  the  mortgage  debt.  But  any  understanding  or  arruige* 
ment  by  which  the  proceeds  of  sales' should  go  to  the  mortgagor,  or 
for  his  Denefit,  or  for  any  other  purpose  than  the  liquidation  of  this 
debt,  would  render  the  whole  transaction  fraudulent  and  void  as 
against  creditors  of  the  mortgagor :  Jones  on  Chattel  Mortgages,  sec. 
3^9,  and  authorities  cited. 

In  the  present  case,  Jackson  did  pot  attempt  to  assume  possession 
or  control  of  the  mortgaged  property  until  the  eighteenth  day  of 
March,  1881.  He  admitted  upon  the  trial  that  he  permitted  th6 
mortgagors  to  continue  their  retail  trade  after  the  execution  of  the 
mortgage,  and  that  they  made  additions  to  the  stock.  He  did  not 
pretend  that  the  sales  were  made  for  his  benefit,  or  that  the  pro- 
ceeds were  applied  in  liquidation  of  his  demands  against  the  firm. 

This  arrangement  was  wholly  inconsistent  with  the  purposes  of 
the  chattel  mortgage  act.  The  act  was  designed  to  give  a  creditor 
security  for  his  claim  by  a  conditional  sale  of  specific  property.  To 
permit  a  debtor  to  dispose  of  the  property  during  the  continuance 
of  the  lien  for  any  other  purpose  than  in  satisfaction  of  the  mort- 
gage debt  would  enable  him  to  perpetrate  a  fraud  upon  his  other 
creditors.  If  such  a  transaction  was  to  be  held  valid,  debtors  would 
have  an  easy  method  of  protecting  their  chattel  property  against  the 
claims  of  creditors,  leaving  to  themselves  all  the  benefits  of  an  un- 
incumbered title.  It  is  sufficient  to  say  the  law  is  otherwise.  Had 
the  property  in  controversv  been  seized  upon  attachment  prior  to 
the  eighteenth  day  of  Marcn,  the  jury  must  have  been  told  tha  tthe 
mort^ifiCo  was  void  as  to  creditors. 

Another  point  fatal  to  a  recovery  under  the  mortgage,  upon  this 
record,  is,  that  while  the  testimony  shows  that  new  goods  were  pur- 
chased and  mixed  with  the  original  stock,  from  time  to  time,  after 
the  givinff  of  the  mortgage,  there  is  no  testimony  establishing  the 
identity  of  any  portion  of  the  goods  attached,  as  the  same  goods 
mentioned  in  the  mortgage.  The  mortgage  makes  no  provision  for 
goods  to  be  afterwards  acquired,  but  is  a  grant  of  property  owned 
at  the  time  of  its  execution. 


Sop.  Ot.  CoL]  Wilcox  v.  Jackson.  329 

Mr.  Jackson  himself  declined  to  swear  that  the  goods  attached 
were  the  same  goods  mentioned  in  his  mortgage.  He  could  only 
swear  that  they  were  turned  OTer  to  him  as  the  same  goods. 

There  could  be  no  recoTery  under  the  mortgage  upon  such  a  state 
of  facts:  Farmer*B  Loan  and  Trust  Oo.,  11  Wis.,  207;  Same  v.  Same, 
15  Id.,  424;  Brainard  y.  Peck,  34  Yt.,  496;  Cameron  v.  Marvin,  26 
Kan.,  612;  Jones  on  Chattel  Mortgages,  sees.  167,  168. 

It  is  contended,  however,  that  Mr.  Jackson  was  in  poAsewton  of  the 
property  at  the  time  of  the  levy  of  the  attachment  under  the  mort- 
|;age,  and  under  the  written  order  of  March  18th,  1881,  referred  to 
in  the  record  as  "Ex.  B,*'  and  that  his  possession  gave  him  a  prior 
lien  upon  the  stock. 

It  appears  to  be  true  that  Jackson  took  possession  of  the  store 
and  goods  on  March  18th,  but  it  is  equally  ^e  that  the  character 
of  that  possession  was  such  as  gave  no  notice  that  any  change  had 
taken  phee  in  the  ownership. 

Sucn  notice  was  essential  to  a  right  of  recoveiy  under  the  pecul- 
iar ciroomstances  of  this  case.  If  anything  was  done  to  afford  no- 
ticcy  actual  or  constructive,  the  fact  was  not  proven. 

Seetion  14  of  the  statute  of  "  frauds  and  perjuries  "  provides  that 
' '  every  sale  made  by  a  vendor  of  goods  and  chattels  in  his  pos- 
session or  under  his  control,  and  every  assignment  of  goods  and 
chattels,  unless  the  same  be  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued  change  of  possession  of 
the  things,  sold  or  assigned,  shall  be  presumed  to  be  fraudulent  and 
void,  as  against  the  creditors  of  the  vendor,  or  the  creditors  of  the 
person  muing  such  assignment,  or  subsequent  purchasers  in  good 
faith,  and  this  presumption  shall  be  conclusive:  General  Statutes, 
p.  509. 

Literpreting  this  statute,  this  court  has  said  that  "the  vendee 
must  take  the  actual  possession,  and  the  possession  must  be  open, 
notorious  and  unequivocal,  such  as  to  apprise  the  community,  or 
those  who  are  accustomed  to  deal  with  the  par^,  that  the  goods 
have  changed  hands,  and  that  the  title  has  passea  out  of  the  seller 
into  the  purchaser.  This  must  be  determined  by  the  vendee  using 
the  usual  marks  or  indicia  of  ownership,  and  occupying  that  relation 
to  the  thing  sold  which  owners  of  property  generally  sustain  to  their 
own  property:"  Cook  v.  Mann,  6  Colo.,  21. 

Chief  justice  Elbert,  who  wrote  the  opinion  in  the  above  case, 
addffy  that  the  possession  must  be  exclusive  of  the  vendor  and  that 
a  concurrent  or  joint-possession  is  not  admissible. 

The  evidencia  in  the  record  does  not  come  within  the  rule  an- 
nounced. 

While  it  shows  an  actual  change  in  possession  it  fails  to  show  that 
the  usual  indicia  of  ownership  were  used  by  the  plaintiff,  or  that 
there  was  a  visible  change  or  possession,  such  as  to  apprise  the 
community,  or  creditors  of  the  firm  of  suoh  change.  There  was  in 
fact  nothing  done,  so  far  as  appears,  to  put  persons  accustomed  to 
deal  with  the  former  firm  upon  inquiry.     The  business  was   con- 
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tinned  in  the  same  building,  the  goods  being  sold  at  retail  as  before. 
The  sign  of  Tribe  &  Jefferaj  was  not  removed  nor  was  there  a  new 
sign  put  up  to  indicate  a  change  of  proprietors.  Jackson  did  not 
devote  his  time  to  the  business,  but  Charles  Jefferay,  a  brother  of 
the  partner  George  H.  Jefferay,  was  placed  in  charge.  He  was  & 
clerK  of  the  former  firm  and  being  accustomed  to  clerk  there  his 
appearance  indicated  no  change.  George  H.  Jefferay  continued  to 
be  in  the  store  for  a  considerable  time  after  the  transfer,  writing  up 
his  books  and  at  times  selling  goods.  The  only  visible  change  that 
appears  to  have  been  made  was  the  employment  of  another  clerk, 
one  Curtis. 

It  cannot  be  said  that  the  mere  employment  of  an  additional  clerk 
in  a  mercantile  establishment  is  sufficient  notice  of  a  change  of 
ownership  to  put  creditors  and  purchasers  upon  the  inquiry. 

No  notice  was  even  given  to  Cantril  the  deputy  United  States 
marshal,  who  levied  the  attachment,  that  Jackson  had  au^  claim 
upon  the  stock.  He  says  be  went  into  the  store  and  inquired  of 
Charles  Jefferay  if  the  proprietors  were  in.  The  reply  was  that 
they  were  not  in — that  Tribe  was  in  Leadville  and  the  other  partner 
was  expected  that  evening.  He  went  out  to  look  up  deputy  United 
States  marshal  Dana,  and  upon  his  return  told  Charles  Jefferay 
what  his  business  was ;  made  the  levy,  placed  Dana  in  charge  and  pro- 
ceeded to  serve  notices  of  the  attachment,  bv  leaving  a  copy  at  the 
residence  of  Tribe  and  notifying  Jefferay;  after  which  he  met  a  Mr. 
Wolf  who  told  him  that  Jackson  had  some  claim  upon  the  goods, 
which  he  says  was  the  first  information  he  received  of  that  fact.    ' 

Jackson  stated  in  his  testimony  that  he  notified  the  marshal  of 
his  claim  before  the  levy,  but  subsequently  corrected  himself,  by 
saying  that  he  was  not  at  home  when  the  levy  was  made,  but  gave 
notice  afterwards. 

Charles  Jefferay  admits  that  he  was  in  the  store  at  the  time  of  the 
levy,  but  remembers  of  no  conversation  with  Cantril.  When  asked 
if  anything  had  been  done  about  the  store  that  could  be  seen  by  any 
customer,  either  outside  the  door  or  in  the  store  to  indicate  that 
the  business  was  not  being  conducted  by  Tribe  and  Jefferay,  his 
answer  was;  **  Nothing  except  by  Mr.  Curtis  being  in  the  store." 
When  asked  if  he  had  told  people  that  Jackson  had  possession  of 
the  property,  he  answered  that  ne  had  told  several  who  had  inquired 
about  it,  but  could  name  no  one  whom  he  had  told. 

Mr.  Dana,  who  was  a  constable  at  Colorado  Spring  and  a  deputy 
United  States  marshal,  states  that  he  was  in  the  habit  of  passing  the 
store  and  had  seen  nothing  to  indicate  a  change  of  possession  from 
Tribe  and  Jefferay  to  another  person. 

L.  J.  Tell,  a  resident  marshal  of  the  city,  says  he  saw  nothing  to 
indicate  a  change. 

This  being  the  condition  of  the  testimony,  it  is  our  opinion  that 
the  question  was  improperly  submitted  to  the  jury  whether  Jansen, 
McClurg  &  Co.,  or  their  agent  had  actual  notice  of  the  change  of 
ownership  previous  to,  or  at  the  time  of  the  levy  of  the  attachment. 
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It  remains  to  consider  the  effect  of  the  paper  ''exhibit  B,!'  as  an 
independent  source  of  title. 

This  instrument  authorized  Mr.  Jackson  to  take  possession  of  all 
the  goods  and  chattels  in  the  store  in  Colorado  Springs  and  to  sell 
tbe  same  according  to  the  terms  of  the  mortgage,  and  to  apply  the 
proceeds  in  payment  of  his  demands  against  the  firm  of  Tribe  & 
Jefferay. 

The  position  of  counsel  is  that  this  transfer  amounted  to  an  inde- 
pendent pledging  of  the  goods  and  property  of  the  firm  for  the  pay- 
ment of  Jackson  s  claim. 

Counsel  for  plaintiffs  in  error  deny  the  power  of  ouq  partner,  un- 
der the  circumstances  of  this  case,  to  make  such  a  transfer.  They 
further  say  that  Jackson  did  not  rely  on  this  order  upon  the  trial 
below,  as  appears  from  his  own  testimony,  but  upon  the  mortgage 
and  upon  his  possession.  That  the  order  distinctly  referred  to  the 
mortgi^e,  and  authorized  the  mortgagee  to  take  possession  of  the 
goods  described  in  the  mortgage.  That  this  was  its  sole  purpose 
and  effect. 

Upon  the  last  proposition,  we  are  of  opinion  that  the  phraseology 
employed  in  the  latter  instrument  may  be  construed  as  an  intention 
to  make  an  independent  transfer  of  the  goods  then  in  the  store,  to- 
gether with  delivery  of  possession.  This  transfer,  if  yalid,  would 
obyiate  the  difficulty  of  identifying  the  goods  conveyed  by  the 
mortgage,  and  vest  a  title  thereto  independent  of  the  mortage. 
The  reference  therein  to  the  mortgage  for  the  terms  of  sale,  does 
not  conflict  with  this  theory.  The  object  of  the  reference  was 
merely  as  to  the  matter  of  procedure,  and  in  legal  contemplation 
was  equivalent  to  incorporating  in  the  order  the  same  provisions 
upon  this  subject  which  were  contained  in  the  mortgage. 

The  only  question  of  importance  to  be  considered  in  this  con- 
nection is,  did  the  partner  Jefferay,  under  the  circumstances  of  this 
case,  have  power  by  the  execution  of  this  order,  to  make  a  valid 
transfer  of  the  property  to  Jackson  without  the  knowledge  and  con- 
sent of  his  copartner.  The  record  shows  that  both  partners  resided 
in  Colorado  Springs,  and  that  they  had  two  stores,  one  in. Colorado 
Springs  and  one  in  Leadville,  LaKC  county;  the  one  containing  the 
principal  portion  of  the  stock  in  trade  being  in  the  former  place. 
That  J  efferay  gave  most  of  his  atttention  to  this  store,  and  Tribe 
looked  after  the  business  in  Leadville,  although  he.  Tribe,  appears  to 
have  been  frequently  at  the  place  of  his  residence.  It  is  a  notorious 
fact  that  the  two  localities  are  not  distant  one  from  the  other,  and 
that  telegraphic  and  railroad  communication  exists  between  them. 

The  testimony  shows  that  Tribe  was  not  consulted  about  this 
transfer,  and  that  Jefferay  and  Jackson  well  kaew  that  he  was 
opposed  to  the  giving  of  the  mortgage  and  had  at  different  times 
refused  to  sign  it.  We  think  this  equivalent  to  notice  that  he  was 
opposed  to  any  transfer  or  assignment  of  the  stock  to  Jackson. 

Another  feature  of  the  case,  and  one  which  discloses  more  fully 
the, object  of  the  transaction,  is,  that  on  the  same  day  on  which  the 
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property  in  Colorado  Springs  was  transferred  to  Jackson  by  this  doc- 
ument (Ex.  B)  Jefferay  confessed  judgment  in  favor  of  Jackson  for 
the  sum  of  twelve  thousand  five  hundred  ($12,500)  dollars  in  El  Paso 
county  district  court.  Upon  this  judgment  an  execution  was  issued 
to  Lake  county,  and  by  virtue  of  it  the  entire  stock  in  trade  in  Lead- 
ville,  and  certain  parcels  of  real  estate  belonging  to  the  firm  were 
sold. 

Here,  then,  is  presented  a  case  where  a  partner  attempts  not  only 
to  give  a  preference  to  a  single  creditor,  but  to  give  it  in  such  a 
manner  as  to  divest  both  partners  of  possession  and  control  of  the 
entire  partnership  property,  effects  and  business.  His  acts  were 
destructive  of  the  partne];Bhip  itself.  These  acts  were  not  only 
done  without  the  knowledge  and  consent  of  the  copartner,  but  in 
opposition  to  his  wishes,  as  previously  made  known  to  his  partner 
ana  to  the  preferred  creditor,  when  they  asked  him  to  join  in  the 
execution  of  the  mortgage.  Can  a  transfer  of  this  nature,  made 
under  such  circumstances,  be  sustained  ?  The  power  of  a  partner 
to  act  for  and  in  the  name  of  his  firm,  says  Mr.  Justice  Story, 
extends  to  all  purposes  within  the  scope  and  objects  of  the  partnier- 
ship,  and  in  the  course  of  its  trade  and  business. 

Adopting  the  suggestion  of  a  learned  judge,  he  adds:  ''One  part- 
ner, by  virtue  of  that  relation  (of  partnership)  is  constituted  a  gen- 
eral agent  for  another  as  to  all  matters  within  the  scope  of  the  part- 
nership dealings,  and  has  communicated  to  him,  by  virtue  of  that 
relation,  all  authorities  necessary  for  carrying  on  the  partnership, 
and  all  such  as  are  usually  exercised  by  partners  in  that  business 
in  which  they  are  engaged :"    Story  on  Part.,  sec.  101. 

Amon^  the  powers  enumerated  dv  this  learned  author,  which  may 
be  exercised  b^  one  partner  within  the  foregoing  limits,  is  the  power 
and  authority,  in  behalf  of  the  firm,  to  transfer,  pledge,  exchange 
or  otherwise  dispose  of  the  partnership  property  and  effects. 

Mr.  Parsons  says:  "The  right  of  each  partner  to  sell,  assign  or 
transfer  any  part  or  the  whole  of  the  partnership  property,  in  the 
way  of  the  regular  business  of  the  partnership  is  absmute  and  un- 
questioned, %  *  ^  this,  however,  must  be  done  in  the  regular 
course  of  the  business  of  the  firm,  for  outside  of  this  he  has  no 
such  power:"    Parsons  on  Part.,  163. 

The  views  of  Mr.  Chancellor  Kent  are  to  the  same  effect:  3  Kent 
Com.,  4  ed.,  p.  41. 

The  foregoing  paragraphs  concisely  define  the  power  of  individual 
partners  within  the  law  applicable  to  general  partnership.  The  sub- 
stance of  the  rule  is,  that  when  acting  in  furtherance  of  the  objects 
and  business  of  the  firm,  and  within  the  scope  of  its  business,  one 
partner  is  clothed  with  the  full  powers  of  ail  the  partners,  and  is 
authorized  to  bind  the  firm  in  all  transactions. 

This  power  and  authority  is  based  on  the  principle  of  agency. 
The  very  nature  and  purposes  of  a  partnership  association  neces- 
sarily constitutes,  it  is  said,  each  active  party  a  general  agent  of  the 
firm,  with  implied  authority  to  act  for  it  in  all  matters  of  business 
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within  the  foregoing  limits.  The  limitation  referred  to  is  of  the 
highest  importance.  Upon  it  depends  in  a  large  measure  the  seoor- 
ity  of  copartners.  When  an  attempt  is  made  by  a  single  partner, 
wiihoatr  the  consent  of  his  associates,  to  bind  the  partnership  in  a 
transaction  outside  the  usual  scope  of  its  objects  and  business,  and 
one  prejudicial  to  its  interests,  every  principle  of  justice  requires 
that  courts  should  hold  the  act  to  be  without  validity.  Especially 
should  this  be  done,  where,  as  in  the  present  case,  the  contracting 
parties  have  notice  of  the  copartner's  dissent  to  such  transaction. 

The  doctrine  as  to  the  effect  of  notice  is  thus  stated  in  1  Am.  Ldg. 
Gases,  544:  ''The  authority  in  a  single]partner,  however,  is  not  an 
insuperable  legal  consequence  of  an  interest  in  the  partnership,  but 
is  an  actual  agency,  implied  from  the  supposed  assent  of  the  other 
members; -an  express  notice,  therefore,  from  one  member  of  a  firm 
communicated  to  third  persons,  that  he  will  not  be  bound  by  the 
acts,  or  by  a  particular  act  of  another  partner,  puts  a  stop  to  the  im- 
plied authority  of  that  partaer  to  bind  the  firm." 

With  these  general  principles  before  us,  let  us  inquire  more  closely 
into  the  character  of  the  transfer  in  the  case  at  bar. 

It  was  clearly  not  a  sale,  for  no  price  was  agreed  upon  at  which 
the  goods  and  effects  should  be  taken  and  credited  upon  the  in« 
debtedness  of  the  firm.  Had  it  been  an  absolute  transfer  of  the 
property  in  extinguishment  of  the  debt,  or  a  certain  portion  of  it, 
a  different  question  would  arise. 

Nor  was  it  a  pledge,  for  authority  was  given  to  sell  all  the  prop- 
erty transferrea.  K  pledge  is  defined  to  be  a  lien  created  by  the 
owner  of  personal  property  by  the  mere  delivery  of  it  to  another 
upon  an  express  or  impliea  understanding  that  it  shall  be  retained 
as  security  for  an  existing  or  future  debt.  A  pledge  i»  subject  to 
redemption,  and  the  lien  is  immediately  divested  by  a  tender  of  the 
amount  secured. 

An  action  for  possession  may  be  maintained  by  the  pledgor,  if  the 
pledgee  refuses  to  restore  the  property.  The  title  to  the  property 
remams  in  the  pledgor,  while  the  possession,  actual  or  constructive, 
according  to  the  nature  of  the  property  or  circumstances  of  the  case, 
is  with  the  pledgee.  The  latter  can  only  sell  upon  default  of  the 
pledgor  to  pay  according  to  the  contract:  Bouvier's  Law  Dictionary, 
title  "pledge;"  2  Parsons  contracts,  pp.  109-117;  3  Id.,  271. 

In  Bowie  &  Sons  v.  Napier  &  Co.,  1  McOord,  1,  the  court  say: 
"  By  a  pledge  one  understands  not  only  a  thing  that  may  be  re- 
deemed, but,  generally,  one  that  is  intended  to  be  redeemed.  Now, 
where  goods  are  deposited  with  orders  to  sell,  such  ad  idea  as  that 
of  redemption  can  never  enter  the  mind,  for  the  agent  with  whom 
they  are  deposited  may,  in  the  shortest  space  of  time,  alienate 
the  right." 

The  effect  of  the  transaction  in  the  present  instance  was  to  trans- 
fer and  surrender  the  property  and  stock  in  trade  for  the  benefit  of 
a  single  creditor,  and  at  the  same  time  to  constitute  such  creditor 
the  trustee  of  an  implied  or  resulting  trust  in  favor  of  the  firm;  the 
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terms  of  the  trust  were  that  Jackson  should  sell  the  property  in  a 
specified  manner  and  apply  the  proceeds  in  liquidation  of  his  claim. 

If  any  surplus  of  money  or  property  remained  after  satisfaction  of 
his  demands,  as  might  have  been  the  case,  considering  the  simulta- 
neous confession  of  judgment  by  the  same  partner,  the  assignee  was 
bound  to  return  the  same. 

It  is  evident  then  that  this  transfer  was  in  the  nature  of,  or  ana- 
lagous  to,  a  voluntary  assignment  for  the  benefit  of  a  creditor  of  the 
firm. 

Says  Mr.  Burrill,  in  his  valuable  work  upon  assignments:  "Vol- 
untary assignments  for  the  benefit  of  creditors  are  transfers  without 
compulsion  of  law  by  debtors,  of  some  or  all  of  their  property  to 
an  assignee  or  assignees,  in  trust  to  apply  the  same  or  the  proceeds 
thereof,  to  the  payment  of  some  or  all  of  their  debts,  and  to  return 
the  surplus,  if  any,  to  the  debtor.'*  ^  ^  ^  The  trusts  of  an  as- 
signment for  the  benefit  of  creditors,  in  one  form  or  other,  enter 
into  the  composition  of  all  assignments  which  contemplate  provi- 
sions or  security  for  creditors,  embracing  not  only  such  as  are  made 
to  trustees,  but  such  as  are  made  directly  to  creditors  themselves. 
Implied  or  resulting  trusts  are  such  as  result  from  the  transfer  by 
intendment  and  operation  of  law :  Burrill  on  Assignments,  sections 
2,  238,  240. 

Both  Mr.  Justice  Story  and  Mr.  Parsons  express  grave  doubts 
whether  a  partner  can  make  a  general  assignment  of  all  the  properly 
and  effects  of  the  partnership  for  the  benefit  of  creditors.  These 
doubts  arise  from  the  consideration  that  such  a  transaction  is  not  in 
furtherance  of  the  objects  of  a  partnership,  but  of  itself  operates 
as  a  dissolution:  Story  on  Partnership,  sec.  101;  Parsons,  Part., 
*  D.  166. 

Mr.  Parsons  thinks  the  weight  of  authority  is  in  favor  of  the 
power  where  the  assignment  is  made  without  preferences  of  any  kind. 
He  qualifies  the  doctrine  still  further  in  a  note  to  page  *  167 ,  after 
reviewing  the  cases  on  the  subject.  The  further  qualification  is: 
''if  such  an  act  is  justified  by  the  situation  of  the  firm  at  the  time, 
and  if  the  other  partners  are  absent  from  the  country,  or  have  made 
the  assignor  sole  managing  partner,  or  if  in  any  other  way, expressly 
or  by  implication,  they  ma^  be  supposed  to  have  conferred  upon 
the  assigning  partner  sufficiently  extensive  authority." 

The  case  under  consideration  does  not  come  within  any  of  the 
exceptions  mentioned.  The  other  partner  was  not  absent  from  the 
country.  No  emergency  existed  to  justify  or  excuse  hasty  action 
without  consultation  with  the  co-partners.  Jefferay  had  not  been 
constituted  sole  managing  partner  at  Colorado  Springs,  as  appears 
from  Tribes'  repeated  refusals  to  ratify  the  mortgage,  and  from  his 
visit  to  and  conduct  at  the  latter  place  upon  hearing  of  the  transfer. 

Considering  the  contemporary  acts  of  making  the  assipment  and 
cenfessing  the  judgment  in  opposition  to  the  known  wishes  of  his 
co-partner,  and  in  the  light  of  their  natural  and  actual  consequences, 
viz,  the  destruction  of  the  partnership  in  both  places,  it  is  evident 


Sup.  Ct.  Col.] .  Wilcox  v.  Jackson.  335 

that  the  acts  of  March  18th  were  not  based  upon  a  supposed  power 
of  sole  management  at  one  point,  but  upon  an  assumed  power  of 
sole  control,  nolens  volena,  at  both  points  and  over  the  entire  part- 
nership business  and  property.  The  acts  of  Jefferav  of  March  18th 
were  as  destructive  of  the  partnership  as  if  the  whole  property  of 
the  firm  had  been  included  in  a  general  assignment.  These  acts 
being  contemporary,  and  having  the  effect  of  a  general  assignment 
for  the  benefit  of  a  creditor,  the  law  applicable  to  a  general  assign- 
ment becomes,  by  analogy,  applicable  to  the  assignment  in  the 
present  case. 

Concerning  the  power  to  make  such  an  assignment,  Mr.  Justice 
Washington  says,  ''But  it  may  admit  of  serious  doubt  whether  one 
partner  can,  without  the  consent  of  his  associates,  assign  the  whole 
of  the  partnership  effects  (otherwise  than  in  the  course  of  trade  in 
which  the  firm  is  engaged)  in  such  manner  as  to  terminate  the  part- 
nership:" Lordv.  Graham,  4  Wash.,  C.  C.  232. 

The  authorities  bearing  upon  the  subject  are  reviewed  in  Bowen 
V.  Clark,  1  Bissell,  128.  The  conclusion  arrived  at  is  as  follows: 
"The  principle  to  be  extracted  from  nearly  all  the  decisions  appears 
to  be  this,  that  as  a  general  assignment,  if  it  does  not  dissolve  the 
partnership,  it  at  least  takes  awav  from  the  partners  the  right  of  dis- 
posing of  the  effects  assigned;  all  the  members,  if  they  are  present, 
nave  a  right  to  be  consulted  on  such  a  step;  that  an  assignment  by 
one  partner  against  the  known  wishes  of  another  would  be  a  fraud 
upon  him  and  invalid,  and  an  assignment  without  his  knowledge 
would  be  presumptively  so. " 

The  New  York  court  of  appeals  held  in  Wells  v.  March,  80  N.  T., 
350,  that  such  an  act  was  outside  the  scope  of  the  partnership 
enterprise  and  that  the  exercise  of  such  a  power  amounted  to  a  sus- 

?6nsibn  or  dissolution  of  the  partnership  itself.  Said  Mr.  Justice 
Fright,  ''  it  is  no  part  of  the  ordinary  business  of  the  partnership, 
but  outside,  and  subversive  of  it.  No  such  authority  as  that  can  be 
implied  from  the  partnership  relation." 

The  question  was  considered  in  Holland  y.  Drake,  29  Ohio  St., 
441.  **  Whether  one  member  of  an  insolvent  firm  either  before  or 
after  the  dissolution  of  the  partnership  can  make  a  valid  assignment 
of  all  its  effects  for  the  benefit  of  creditors  against  the  will  of  a  co- 
partner, or  without  procuring  his  assent,  when  present  or  accessible. " 

Chief -justice  Welch,  in  delivering  the  opinion  of  the  court,  speaks 
of  the  want  of  conformity  in  the  numerous  decisions,  and  concludes 
as  follows:  ''We  have  examined  these  cases  with  much  care,  and 
think  the  weight  of  authority  as  well  as  the  better  reasoning  is  with 
those  who  deny  the  validity  of  such  an  assignment.  The  power  to 
make  it  is  not  within  the  contemplation  of  an  ordinary  partnership 
contract." 

The  opinion  of  the  court  is  that  the  safer  and  juster  rule  is  to 
require  either  the  actual  or  implied  assent  of  all  the  partners. 

The  court  of  appeals  of  Eentuckv  concedes  the  power  and 
authority  of  each  partner,  in  behalf  of  the  firm,  to  transfer,  pledge 
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or  dispose  of  the  partnership  effects  and  property  for  any  and  all 
purposes  within  the  scope  of  the  partnership,  and  in  the  coarse  of 
its  trade  and  business,  but  declares  it  to  be  well  settled  upon  prin- 
ciple and  authority,  that  one  partner  cannot  against  the  opposition 
of  another,  make  a  general  assignment  for  the  benefit  of  a  portion 
of  the  firm  creditors,  when  sucn  creditors  or  their  agent  had  notice 
of  such  opposition:  Bull,  etc.  v.  Harris,  etc.,  18  B.  Monroe,  195. 

Bespecting  the  implied  power  of  a  partner  to  make  such  an  assign- 
ment without  the  knowledge  or  consent  of  a  co-partner,  Chancellor 
Farnsworth  savs  in  Earby  v.  Ingersol,  Harrington's  Ch.,  (Mich.) 
172,  186.  "There  is  no  such  implied  power.  The  authority  im- 
pliedly vested  by  each  partner  in  the  other  is  for  the  purpose  of 
carrying  on  the  concern  and  not  for  the  purpose  of  breaking  it  up 
and  destoying  it.  One  partner  does  not  by  any  implication  confer 
a  power  upon  his  co-partner  of  divesting  him  of  all  interest  in  or 
authority  over  the  concern. 

"  The  elementary  writers  upon  the  subject  do  not  sustain  this  posi- 
tion. The  adjudged  cases,  wnen  carefully  examined  do  not  sustain 
it;  and  assuredly  it  is  not  sustained  bj  the  reason  of  the  thing  or 
the  dictates  of  justice.  Every  consideration  of  public  policy  or 
commercial  convenience  is  against  it.  ** 

Beinff  of  opinion  that  the  authorities  cited  announce  correct  legal 
principles,  and  that  they  are  applicable  to  transfers  of  the  nature  of 
the  one  under  consideration,  made  under  the  circumstances  dis- 
closed by  the  evidence,  we  hold  that  the  paper  "exhibit  B,"  con- 
veyed no  title  of  itself,  and  created  no  independent  lien  in  favor  of 
the  plaintiff  below,  as  against  the  creditors  of  the  firm  of  Tribe  & 
Jefferay. 

In  as  much,  therefore,  as  the  trial  below  was  conducted  upon  a 
theory  at  variance  with  the  views  of  the  majority  of  the  court  upon 
several  points,  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Helm  took  no  part  in  the  decision. 


Brakdenbubg  v.  Miles. 

FiUd  October  TT,  1884^ 

Cause  of  Action— Statkmknt  of  Damages.— An  action  for  damages  must  rest  upon 
facts  showing  a  right  on  the  part  of  the  plainti£F  to  require  the  performance  on  the  part  of 
the  defendant  of  some  legal  duty,  a  failure  to  perform  such  duty,  and  that  the  dunagee 
sought  resulted  therefrom.  The  complaint  in  this  action  hdd  not  to  state  facts  in  compli- 
ance with  this  rule. 

Error  to  the  district  court  of  Arapahoe  county.    The  opinion 
states  the  facts. 

Brovm  dt  Putnam  and  John  W.  Jenkine,  for  the  plantiff  in  error. 
Decker  dt  YonUy^  for  the  defendant  in  error. 
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Stone,  J.  The  only  qaestion  in  this  case  is  as  to  the  suffioienoy 
of  the  complaint.  The  said  complaint,  to  which  a  demurrer  for  in- 
snfficiency  to  state  a  oaase  of  action,  was  sustained  by  the  court 
below  as  follows: 

' '  The  plaintiff  complains  and  alleges : 

I.  That,  on  the  nrst  day  of  January,  a.  d.  1880,  he  was  the 
owner  in  fee  simple  of  lot  number  twenty-four  in  block  number 
forty-seven  in  the  east  division  of  the  city  of  Denver  in  said  state 
and  county,  and  has  been  from  thence  hitherto,  and  is  now,  the 
owner  thereof. 

II.  That,  on  the  fifth  day  of  April,  a.  d.  1880,  he  purchased 
from  Joab  O.  Brown  three  inches  off  lot  number  twenty-five  in  said 
block  adjoining  his  said  lot  twenty-four,  and  the  said  fraction  of 
said  lot  was  on  said  last  named  day  conveyed  to  plaintiff  in  fee 
simple,  and  he  is  now  the  owner  thereof. 

in.  The  plaintiff  having  determined  to  construct  a  large  and 
valuable  brick  building  upon  said  lot  and  fraction  at  a  cost  of 
twenty  thousand  dollars  to  cover  the  entire  frontage  of  said  lot  and 
fraction,  being  twenty-five  feet  and  three  inches  on  Larimer  street  in 
said  city,  employed  a  competent  architect  at  a  large  expense  to 
plaintiff,  to  draft  plans  and  specifications  for  said  building,  the 
frontage  of  which  building  was  by  said  plans  and  specifications  to 
be  twentv-five  feet  and  three  inches  on  said  street. 

lY.  That  said  architect  accordingly  drew  and  completed  said 
plans  and  specifications  and  submitted  them  to  plaintiff,  and  that  he 
approved  the  same  on,  to  wit:  the  twentv-fifth  dav  of  April,  a.  d. 
1880,  and  commenced  the  construction  of  his  said  Building  in  pur- 
suance thereto. 

y.  That  at  all  of  the  dates  aforesaid,  and  thence  hitherto,  the 
defendant  was,  and  is,  the  owner  of  lot  number  twenty-three  in  said 
block  forty-seven,  adjoining  said  lot  twenty-four,  on  which,  on,  to 
wit:  the  said  twenty-fifth  day  of  April,  there  was  erected  a  frame 
baildiag,  which  building  extended  over  and  on  the  lot  twenty-four 
of  plaintiff  a  distance  of  three  inches,  so  that  plaintiff  could  not 
occupy  his  entire  lot. 

Yl.  That  on,  to  wit:  the  said  twenty-fifth  day  of  April,  A.  D. 
1880,  and  at  divers  other  times  before  and  after  that  day,  the  plain- 
tiff requested  defendant  to  remove  his  said  obstruction  from  his,  the 
plaintiff's,  lot,  but  that  so  to  do  the  said  defendant  wholly  neglected 
and  refused. 

YU.  That  in  consequence  of  the  said  refusal  of  defendant  and  of 
his  wrongful  act  in  that  behalf,  plaintiff  afterwards  and  on,  to  wit : 
the  first  day  of  May,  was  required  to  have  all  of  his  said  plans  and 
specifications  changed  and  redrawn  at  an  expense  of,  to  wit :  five 
hundred  dollars,  and  was  required  to  and  did  reduce  the  width  of 
his  said  building  to  twenty-five  feet,  and  that  thereby  the  said 
three  inches  of  said  lot  twenty-four  was  lost  to  the  plaintiff. 

Yin.  That  in  consequence  of  the  said  wrongful  acts  of  defend- 
ant, after  the  plaintiff  had  completed  all  of  his  arrangements  for  the 
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construction  of  his  said  building,  be,  tbe  plaintiff,  was  delayed  in 
tbe  completion  of' bis  said  building  for  tbe  period  of  two  montbs,  at 
an  actual  loss  to  bim  in  tbe  sum  of  two  thousand  dollars,  and  suf- 
fered other  losses  in  tbe  change  in  tbe  width  of  said  building,  in  the 
loss  of  his  first  plans  and  specifications,  and  in  the  entire  loss  of  the 
said  three  inches  off  said  lot  twenty-four,  in  said  block,  which 
plaintiff  avers  has  been  entirely  lost  to  him,  and  is  now  of  no  value, 
m  the  further  sum  of  three  thousand  dollars.  And  plaintiff  avers 
that  be  was  forced  to  construct  his  said  building  without  occupying 
and  using  the  said  three  inches  of  said  lot  twenty-four  because  of 
tbe  refusal  of  defendant  to  remove  his  said  building  therefrom. 

Wherefore,  plaintiff  demands  judgment  against  defendant  for  the 
sum  of  five  thousand  dollars,  his  damages  and  for  the  costs  of  this 
action." 

We  do  not  think  the  court  erred  in  sustaining  the  demurrer.  The 
complaint  does  not  state  a  cause  of  action  in  ejectment,  nor  in  forci- 
ble entry  or  unlawful  detainer,  nor  in  trespass,  nor  for  a  specific 
recovery  of  the  three  inches  in  width  of  the  ground  specified.  Nor 
does  it  appear  that  the  plaintiff  sought  to  state  a  cause  of  action  for 
either  of  the  above  mentioned  remedies.  The  only  facts  stated  as 
ground  for  the  recovery  of  the  damages  claimed  are  that  plaintiff 
owned  certain  premises,  on  which  he  desired  to  build,  so  as  to  cover 
the  whole  width  thereof,  and  made  plans  accordingly;  that  defend- 
ant owned  a  house  which  covered  a  portion  of  said  premises;  that 
plaintiff  requested  defendant  to  remove  the  house  from  the  portion 
in  controversy,  and  that  defendant  refused;  that  plaintiff  thereupon, 
instead  of  seeking  by  legal  means  to  obtain  possession  of  that  por- 
tion of  his  ground  claimed  to  be  covered  bv  defendant's  house, 
altered  his  architectural  plans,  built  a  smaller  house  than  first 
designed,  and  thereafter  brings  this  action  to  recover  damages  for 
delay  in  the  construction  of  his  house,  loss  ''in  the  width  of  the 
building,"  the  expense  of  altering  plans,  and  ''entire  loss  of  the 
said  three  inches  of  said  lot,"  and  bases  his  right  of  recovery  of  the 
sum  demanded  as  damages  upon  the  alleged  "wrongful  act"  of 
defendant  in  neglecting  and  refusing  "to  remove  his  said  obstruct- 
ion from  the  plaintiff's  lot." 

The  complaint  fails  to  state  sufficient  facts  to  show  wherein  the 
refusal  of  defendant  to  remove  his  house  from  the  ground  in  contro- 
versy was  wrongful  or  unlawful,  or  that  the  damages  claimed  were 
the  direct  result  of  a  wrongful  or  unlawful  dispossession,  occupation, 
trespass  or  detention.  For  aught  that  appears  in  the  complaint  the 
defendant's  alleged  occupation  of  plaintiff's  ground  may  have  been 
by  virtue  of  a  previous  unexpired  lease,  or  some  other  lawful  right, 
and  such  possibility  of  right  is  not  precluded  by  the  averment  that 
the  plaintTff  was  the  owner  in  fee  of  the  groand  In  question. 

The  recovery  of  damages  must  in  all  cases  rest  upon  facts  show- 
ing a  right  on  the  part  of  the  plaintiff  to  require  the  performance  on 
the  part  of  the  defendant  of  some  lesal  duty,  a  failure  to  perform 
such  duty,  and  that  the  damages  sougnt  resulted  therefrom. 
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The  complaint  in  the  case  falls  far  short  of  setting  out  a  state 
of  facts  in  compliance  with  this  rule. 

Plaintiff  was  given  an  opportunity  by  the  court  below  to  amend 
his  complaint,  but  elected  to  stand  thereby.  Perceiving  no  error  in 
the  record,  the  judgment  dismissing  the  complaint  will  be  affirmed. 

Judgment  affirmed. 


SUPREME  COURT  OF  OREGOlf. 
BaoBAGE  V.  Hupp. 

Filed  October  tS,  2884, 

Writ  of  REvrsw— Does  Not  Lib  av-feb  Expibation  of  Timi  fob  Afpxal.— A  writ  of 
i«Tiew  does  not  lie  to  bring  up  the  record  of  the  proceedings  of  a  otmntv  court  in  a  civil  ac- 
tion after  the  right  of  appeal  has  expired  by  the  lapee  of  more  than  tnirty  days  since  the 
Tenditlon  of  the  jndgmenf. 

W.  H.  Holmes,  for  the  appellant. 
2f.  B,  Knight^  for  the  respondent. 

Waldo,  J.  The  question  to  be  decided  in  this  case  is,  whether 
ihe  writ  of  review  will  go  to  bring  up  the  record  of  the  proceedings 
of  a  county  court  in  a  civil  action  after  the  right  of  appeal  has 
l^one  bj  by  the  lapse  of  more  than  thirty  days  since  the  rendition  of 
the  judgment. 

Section  876  of  the  civil  code  makes  section  626  applicable  to  the 
review  of  the  judgments  of  county  courts  in  such  actions,  and 
section  625  expressly  enacts  that  such  judgments  shall  be  reviewed 
on  appeal  and  not  otherwise.  The  attention  of  the  court  in  Chris- 
tian v.  Evans  was  not  called  to  these  sections^  and  the  dictum  in 
that  case,  that  review  will  lie  to  a  county  court  after  the  time  for 
appealing  has  gone  by  must  be  considered  an  error. 

The  judgment  must  be  reversed. 
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SUPREME  COURT  OF  WYOMING. 
Cook  v.  Territory. 

FUed  October  9, 1884, 

Motion  to  Qoash  Indictmrnt— Patent  Defbots.— A  motion  to  quash  an  indictment, 
under  the  Cbmpiled  Laws,  page  152,  section  lOl,  only  lies  for  defects  which  are  apparent 
upon  the  face  of  the  record. 

The  Sahe-^Ibreodlaritibs  in  Forhation  of  Grand  Juries.— The  validity  of  an  in- 
dictment, for  irregularities  in  the  organization  of  the  grand  jury,  not  apparent  upon  the  face 
of  the  record,  can  only  be  called  in  question  by  challenge  or  plea  in  aoatement.  A  motion 
to  quash  the  indictmeixt  does  not  lie. 

Separation  of  Jurors  During  Trial. —A  separation  of  one  trial  juror  from  his  fellows 
during  the  progress  of  a  trial  for  murder,  for  the  purpose  of  speaking  with  a  third  person 
about  a  matter  entirely  disconnected  with  the  trial,  will  not  warrant  a  reversal. 

Indictment  for  Murder— Verdict— Sufficiency  of.— Under  an  indictment,  framed  in 
but  one  count,  which  charges  murder  in  the  first  degree,  a  verdict  is  sufficient  which  finds 
the  defendant  guilty  as  charged  in  the  indictment. 

Drunkenness  as  Bearing  on  Intention  in  Commission  of  Ordce.— The  effect  <^  a 
prisoner's  inebriated  condition,  as  bearing  upon  the  intention  with  which  he  committed  a 
crime,  is  a  question  for  the  jury. 

Instructions  Given  bt  a  Court  of  its  Own  Motion,  to  which  no  exceptions  are  taken, 
are  not  grounds  for  reversal. 

Justification  of  Homicide— Burden  of  Proof— Instructions.— In  a  prosecution  for 
murder,  where,  from  all  the  circumstances  surrounding  the  homicide,  as  detailed  in  evidence 
by  the  prosecution,  nothing  is  disclosed  in  any  way  tending  to  excuse  or  justify 
the  homicide,  it  is  incumbent  upon  the  defendant  to  show  such  justification  or  excuse,  if 'any 
there  be.  If  he  neglect  to  offer  any  evidence  in  justification,  an  instruction  which  omits  to 
charge  concerning  tne  law  of  self-defense  is  not  error. 

Instructions  ajsked  for,  if  the  same  have  already  been  given  in  substance,  may  be 
refused. 

Affidavits  of  Jurors  and  Bailiff— Admissibility  of.— The  affidavits  of  jororsand 
the  bailiff  having  the  jury  in  charge,  are  admissible  in  support  of  the  verdict. 

Error  to  the  district  court.     The  opinion  states  the  fact. 

Downey  &  McLityre,  for  the  plaintiff  in  error. 
J.  W,  Blake,  for  the  defendant  in  error. 

Lagey,  C.  J.  The  plaintiff  in  error  was  indicted  on  December  3d, 
1883,  in  the  district  court  of  Albany  county  for  the  killing  of  James 
Blount.  Trial  was  had  upon  the  indictment  resulting  in  a  verdict 
of  guilty. 

The  court  below  overruled  the  motion  for  a  new  trial  and  pro- 
nounced judgment  and  sentence  of  death  upon  the  verdict. 

The  evidence  is  all  in  the  record  by  bill  of  exceptions.  The  case 
is  prosecuted  here  by  petition  in  error. 

The  petition  in  error  makes  thirteen  assignments  of  error  as  fol- 
lows: 

''1.  That  the  court  erred  in  overruling  the  motion  of  the  de- 
fendant herein  to  quash  the  indictment  in  this  cause  found  and  re- 
turned." 

'*  2.  That  the  court  erred  in  overruling  the  motion  of  the  defend- 
ant herein,  in  his  plea  to  the  jurisdiction  of  the  said  district  court/' 

*'  3.  That  the  court  erred  in  overruling  the  motion  of  the  defend 
ant  for  a  continuance  of  the  said  cause  to  the  next  ensuing  term 
thereof." 

''4.  That  the  said  court  erred  in  giving  the  instractions  to  the 
jury  offered  and  asked  for  by  and  on  the  part  of  the  prosecution  on 
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the  trial  of  said  cause,  and  nnmbered  one,  two,  three,  four  and  one- 
half,  five  and  six,  respectively." 

**5.  That  the  co.nrt  erred  in  refusing  to  give  the  instructions 
offered  and  asked  for  by  the  said  defendant  on  the  trial  of  said 
cause." 

''  6.  That  the  said  court  erred  in  its  instructions  and  remarks 
given  and  addressed  to  the  jury  on  the  trial  of  said  cause  of  its  own 
motion." 

''  7.  That  the  said  court  erred  in  overruling  the  motion  of  the  said 
defendant  for  a  new  trial  of  the  said  cause  on  the  ground  of  all  and 
every  reason  therein  alleged  by  the  defendant,  to  the  overruling  of 
which  motion  the  defendant  excepted  at  the  time." 

''  8.  That  the  jury  in  said  cause,  after  being  sworn  therein,  and 
before  being  discharged  by  the  court,  were  permitted  to  separate 
and  did  separate." 

**  9.  That  the  said  court  erred  in  admitting  over  the  objection  of 
the  said  defendant^  on  the  said  motion  for  a  new  trial  in  said  cause, 
the  affidavits  of  two  of  the  jurors  trying  the  same,  to  wit:  F.  E.  AUyn 
and  S.  S  Woods,  and  also  the  affidavit  of  oneBichard  Tregoing,  tne 
bailiff  in  charge  of  said  jury  and  jurors,  to  which  the  defendant  then 
and  there  excepted." 

*'  10.  That  the  said  court  erred  in  refusing  to  admit  in  evidence 
and  in  support  of  a  motion  for  a  new  trial  in  said  cause,  the  affidavit 
of  one  Wm.  T.  Mclntyre,  as  to  the  hostility  and  bias  of  one  F.  E. 
Allyn,  being  one  of  tne  jurors  who  tried  said  cause,  to  which  ruling 
of  the  court  the  said  defendant  then  and  there  excepted." 

'*  11.  That  the  verdict  of  the  said  jury  that  tried  said  cause  was 
contrary  to  law  and  the  evidence  adduced  at  said  trial  of  said  cause." 

"  12.  That  the  verdict  of  the  said  jury  did  not  define  the  crime  of 
which  the  said  defendant  was  found  guilty,  and  was  and  is  irregular, 
defective,  void  and  insufficient  ^in  law  to  warrant  the  said  court  to 
pass  sentence  and  judgment  thereon." 

''  13.  That  the  said  judgment  of  the  said  court  and  the  sentence 
thereon  is  and  was  contrary  to  law  and  the  evidence  in  said  cause." 

The  third,  fourth,  fifth,  sixth,  eighth,  eleventh  and  twelfth  assign- 
ments state  causes  for  a  new  trial :  Compiled  Laws,  page  162,  sec- 
tion 181. 

It  was  therefore  necessary  that  they  should  be  assigned  as  causes 
in  the  motion  for  a  new  trial  in  the  court  below,  after  which  the 
question  upon  each  would  be  properly  raised  by  an  assignment  of 
error  in  this  court  calling  in  question  the  ruling  upon  the  motion 
for  a  new  trial.  These  assignments  of  error,  therefore,  do  not  pre- 
sent anything  for  the  decision  of  this  court,  and  will  not  be  consid- 
ered, although  the  same  questions  may  be  considered  so  far  as  they 
arise  under  the  seventh  amendment. 

It  remains  to  determine  the  questions  raised  by  the  first,  second, 
seventh,  ninth,  tenth  and  thirteenth  assignments  in  the  petition  in 
error. 
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The  causes  stated  in  the  motion  to  quash  the  indictment  are  as 
follows : 

"  First.  Because  the  indictment  was  not  found  and  returned  by  a 
grand  jury,  returned,  tried,  iinpanneled,  sworn  and  charged,  ac- 
cording  to  law  at  the  said  October,  a.  d.  1883,  term  of  this  said 
court." 

*' Second.  Because  the  said  indictment  was  not  found  by  the 
grand  jury,  drawn,  returned,  tried,  impanneled,  sworn  and  charged, 
and  afterwards  discharged  by  the  court  at  this  regular  term  of  said 
court." 

''Third.  Because  the  said  indictment  purports  to  be  found  by 
said  ^rand  jury,  returned,  tried,  imDanneled,  sworn  and  charged  on 
the  fifteenth  day  of  October,  a.  d.  1o83,  by  the  said  court  and  there- 
after dischargea  and  before  said  crime  and  crimes  charged  in  said 
indictment  were  committed  as  alleged  in  said  indictment. 

"Fourth.  Because  the  said  alleged  crime  and  crimes  set  forth  in 
said  indictment  are  therein  charged  as  hayins  been  committed  on 
the  thirtieth  day  of  Noyember,  a.  d.  1883,  and  long  after  said  grand 
jury  had  been  charged,  sworn  and  discharged. " 

"Fifth.  Because  said  indictment  is  inconsistent,  irregular,  de- 
fectiye  and  yoid." 

"Sixth.  Because  the  same  does  not  state  any  crime  or  crimes, 
offense  or  offenses,  punishable  under  the  laws  of  the  territory  of 
Wyoming." 

by  reference  to  the  criminal  code  (Compiled  Laws,  page  152,  sec- 
tion 101),  it  will  be  seen  that  a  motion  to  quash  reaches  only  defects 
which  are  "  apparent  upon  the  face  of  the  record." 

There  is  nothing  apparent  upon  the  face  of  the  record  in  the  case 
at  bar  which  shows  the  existence  of  the  facts  relied  upon  in  any  one 
of  the  first  four  causes  in  the  motion  to  quash. 

On  the  contrary,  the  record,  after  giying  the  yenue,  the  title  of 
the  court  and  of  the  cause,  contains  the  following  recitals : 

"Be  it  remembered,  that  in  the  aboye  case  in  the  said  court,  there 
was  returned  into  the  said  court  at  the  October  term,  a.  d.  1883, 
thereof,  by  the  grand  jury  in  attendance  thereon  and  filed  in  said  court 
on  the  third  day  of  December,  a.  d.  1883,  an  indictment  in  said 
cause  in  the  words  and  figures  following,  to  wit: 

"Indictment. 
* '  Tbbritory  of  Wyoming,  j 

"  County  of  Albany,  j  ^' 
"In  the  district  court  of  the  second  district.  At  a  term  of  the 
district  court,  begun  and  held  in  the  town  of  Laramie  City,  within 
and  for  the  county  of  Albany,  on  the  fifteenth  day  of  October,  A.  d. 
1883,  the  jurors  of  the  grand  jury  of  the  county  of  Albany,  good 
and  lawful  men,  then  and  there  returned,  tried,  impanneled,  sworn, 
and  charged,  according  to  law,  to  inquire,  eto.,  ^  ^  ^  do  pre- 
sent, ete. ' 
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If  one  grand  jarj  was  discharged  and  another  impanneled,  as  is 
contended  in  argument,  there  is  no  intimation  of  it  ''  upon  the  face 
of  the  record." 

As  to  the  fifth  and  sixth  oaases  in  the  motion  to  qaash,  we  are 
unable  to  find  an^  material  defect  in  the  indictment;  nor  have  coun- 
sel for  the  plaintiff  in  error  attempted  to  point  out  any  defect. 

There  was  no  error  in  the  ruling  upon  the  motion  to  quash  the 
indictment. 

The  plea  to  the  jurisdiction  attempts  to  call  in  qut^stion,  for  irreg- 
ularities not  apparent  upon  the  face  of  the  record,  the  organization 
of  the  grand  jury.  Under  our  statute,  that  question  can  only  be 
raised  by  challenge  or  plea  in  abatement,  see  Compiled  Laws,  page 
151,  section  100,  d  9eq;  also,  Bishop  on  Orim.  Procedure,  section 
871  to  section  889. 

Twenty  causes  are  stated  in  the  motion  for  a  new  trial.  The  pur- 
port of  each  may  be  stated  as  follows: 

1.  Is  based  upon  an  alleged  separation  of  the  jury  after  being 
sworn,  and  before  discharged. 

2.  Alleges  that  the  yerdict  is  defective  in  not  finding  the  degree 
of  the  crime. 

3.  That  the  verdict  is  not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law. 

L  That  the  court  erred  in  giving  to  the  jury,  of  its  own  motion, 
certain  instructions. 

6,  6,  7,  8,  9, 10, 11,  12  and  13  are  all  based  upon  alleged  errors  in 
living  to  the  jury,  at  the  request  of  the  prosecution,  certain  instruc- 
tions set  forth  in  the  motion. 

14,  16,  16,  17,  18,  19  and  20,  call  in  question  the  rulings  of  the 
court,  in  refusing  certain  instructions  requested  by  the  defendant. 

The  separation  of  the  jury  complained  of  is  thus  set  forth  in  the 
motion  of  the  plaintiff  in  error  for  a  new  trial : 

^'That  certain  persons,  comprising,  in  part,  the  said  jury,  viz: 
Samuel  S.  Woods,  T.  J.  Olark,  and  F.  E.  Allyn,  were,  Friday  even- 
ing, December  7,  1883,  separated  from  the  rest  of  the  jury,  in  vio- 
lation of  law,  and  the  admonition  of  this  honorable  court  to  the 
contrary. 

'*  That  while  so  separated,  as  aforesaid,  said  Samuel  S.  Woods, 
T.  J.  Glark,  and  F.  E.  Allyn,  were  not  accompanied  by  a  bailiff,  and 
that  such  separation  from  the  bailiff  was  in  violation  of  law  and  the 
admonition  of  this  honorable  court.  That  while  the  said  jurors 
were  so  separated,  as  aforesaid,  the  said  Samuel  S.  Woods  was  seen 
conversing  with  another  person  who  was  not  a  member  of  the  said 
jury,  the  bailiff  in  charge  of  the  same,  nor  any  officer  of  this  hon- 
orable court.  That  the  separation  of  the  jurors  aforesaid  was  ^ur- 
ingthe  progress  of  said  trial." 

The  affidavits  read  in  support  of  the  motion,  supplemented  by  the 
counter  affidavits,  show  t$at  the  facts  were  as  follows:  The  jurors 
Glark  and  Allyn  were  separate  from  the  remaining  jurors  on  one 
occasion  only,  at  which  time  they  went  to  the  cigar  store  of  William 
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Menasse  to  purchase  cigars.  During  the  entire  time  of  their  sepa- 
ration they  were  in  the  immediate  charge  of  the  proper  officer.  The 
separation  of  the  juror  Samuel  Woods  was  when  ne,  in  company 
with  eight  other  members  of  the  jury,  all  in  the  immediate  charge 
of  the  proper  officer,  was  walking  about  for  exercise.  When  they 
reached  the  Frontier  Hotel,  in  Laramie  City,  the  juror  Woods,  by 
permission  of  the  officer,  went  into  the  hotel  office,  the  officer  and 
the  other  jurors  remaining  ,just  outside  near  the  door,  which  re- 
mained open  during  all  the  time  that  Woods  was  in  the  office. 
Woods  did  not  co  further  than  three  feet  from  the  open  door.  The 
only  persons  witti  whom  Woods  had  any  conyersation  were  one  Piatt 
ana  one  George  (i^tokes. 

The  conyersation  with  Piatt  was  solely  in  relation  to  bringing 
Stokes  to  Woods.  The  conyersation  with  Stokes  was  solely  in  rela- 
tion to  hauling  lumber  for  Woods.  Stokes  being  then  and  before 
in  the  employ  of  Woods.  Nothing  was  said  by  Woods  or  anyone  in 
his  hearing  in  relation  to  the  cause  upon  which  was  then  acting  as 
a  juror. 

We  think  that  the  aboye  facts  do  not  show  such  a  separation  as 
could  haye  preyented  a  fair  trial  of  the  cause. 

It  is  urged  that  the  yerdict  is  defectiye  in  that  it  fails  to  find  the 
degree  of  the  offense.     The  yerdict  is  in  the  following  words: 
**  Terbitoby  of  Wyoming,  ) 

V.  y     Indictment  for  Mubdeb. 

George  Cook.  j 

'^  We  the  jury,  empanneled  and  sworn  to  try  the  isssue  in  the 
aboye  stated  case,  do  find  the  defendant,  George  Cook,  guilty  as 
charged  in  the  indictment. 

**U.  L.  C.  Beard,  foreman.'* 

Counsel  state  the  objection  to  the  yerdict  in  these  words: 

''The  indictment  alleges  in  one  count  *  *  *  that  the  said 
George  Cook  the  said  James  Blount  in  manner  and  form  aforesaid 
feloniously,  unlawfully,  willfully,  purposely,  deliberately,  premedi- 
tatedly,  maliciously  and  of  his  malice  aforethought,  did  kill  and 
murder,  etc."  Here  are  charged  (1)  a  willful,  deliberate  and  pre- 
meditated killing,  which  constitutes  murder  in  the  first  degree.  (2) 
a  killing  purposely  and  maliciously  done,  which  constitutes  murder 
in  the  second  degree,  and  (3)  an  unlawful  killing  which  constitutes 
manslaughter."  And  from  this  it  is  argued  that  it  is  impossible  to 
ascertain  which  one  of  these  three  separate  charges  is  found  i^ainst 
the  prisoner,  since  each  is  charged  in  the  indictment.  The  authori- 
ties cited  by  counsel  upon  the  proposition  that  the  yerdict  must 
state  the  degree  of  the  offense  are  with  one  exception  from  states 
wheiy  that  requirement  is  made  by  statute,  and  the  decisions  are 
expressly  based  upon  that  statutory  requirement.  There  is  no  such 
proyision  in  our  statutes.  The  one  exception  aboye  referred  to  is  the 
case  of  Hogan  y.  The  State,  40  Wis.,  428.. 

But  in  that  case  the  court  says:  ''The  indictment  fails  .to  show 
by  apt  and  proper  ayerments,  the  degree  of  murder  charged  against 
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the  accused."  In  the  case  at  bar  the  indictment  is  in  one  connt  and 
charges  by  "apt  and  proper  averments"  mnrder  in  the  first  degree 
as  defined  by  onr  statute. 

It  is  true  that  if  certain  portions  of  the  indictment  be  stricken 
out  there  would  remain  the  charge  of  murder  in  the  second  degree, 
and  if  then  still  other  portions  be  stricken  out  there  would  remain 
the  charge  of  manslaughter.  But  as  the  indictment  stands  it 
charges  but  a  single  crime  and  that  is  murder  in  the  first  degree. 
The  inferior  offenses  are  merged  in  this  highest  crime. 

There  is  a  proyision  in  our  statutes  that :  ' '  Upon  an  indictment  for 
an  offense  consisting  of  different  degrees,  the  jury  may  find  the  de- 
fendant not  guilty  of  the  degree  charged  and  guilty  of  any  degree  in- 
ferior thereto :"  Compiled  Laws,  page  159,  section  157. 

The  jury,  therefore,  under  this  indictment  with  proper  evidence, 
might  have  found  the  plaintiff  in  error  guilty  of  murder  in  the  sec- 
ond degree,  or  of  manslaughter;  but  to  do  so  they  must  have  found 
(whether  in  express  terms  or  not  we  need  not  decide),  that  he  was 
not  guilty  of  murder  in  the  first  degree;  in  other  words,  must  have 
found  against  the  territory  as  to  certain  averments  contained  in 
the  indictment.  Here  the  verdict  finds  in  favor  of  the  territory 
upon  every  averment.  The  jury  have  found  the  plaintiff  in  error 
"  guilty  as  charged  in  the  indictment." 

' '  They  have  uius  made  the  indictment  a  part  of  their  verdict,  and 
vre  are  to  consider  the  case  as  if  they  haa  found  a  special  verdict 
stating  the  facts  precisely  as  they  are  set  forth  in  the  indictment:" 
"Johnston  v.  Commonwealth,  24Fenn.  St.,  886.  A  general  verdict 
of  guilty  will  be  interpreted  as  guilty  of  all  that  the  indictment  well 
alleges:"  1  Bishop  on  Crim.  Procedure  (3d  ed.),  sec.  1,005  a,  and 
authorities  there  cited;  see,  also.  People  v.  Marsh,  G  Cal.,  543; 
Cook  V.  State,  24  N.  J.,  843;  Fitzgerald  v.  People,  37  N.  T  ,  413; 
Kennedy  V.  People,  39  N.  Y.,  245;  Leschi  v.  Territory,  IWash. 
Ter.,  13;  State  v.  Upton,  1  Dev.  (N.  C),  513;  O'Conner  v.  State,  9 
Florida,  215;  Bilansky  v.  State,  3  Minn.,  427. 

The  verdict  finds  the  plaintiff  in  error  guilty  of  murder  in  the  first 
de^^ree,  and  is  sufficient. 

The  plaintiff  in  error  some  eight  hours  before  the  shooting,  gave 
as  a  reason  for  reclaiming  his  revolver  from  the  repair-shop,  that  he 
wanted  to  use  it.  At  one  time  during  the  day  he  threatened  condi- 
tionally to  ' '  shoot  off  the  eye-brows  and  toe-nails"  of  the  deceased; 
and  at  another  time  he  pulled  off  his  coat  to  fight  the  deceased  who 
refused  to  fight.  About  two  hours  before  the  shooting,  the  propri- 
etor of  Mechanics'  Hotel  asked  the  prisoner  to  allow  him  to  keep 
the  revolver  until  the  prisoner's  "passion"  cooled  down.  The  pris- 
oner declined  to  part  with  the  revolver,  saying  "he  was  going  to 
use  it."  At  the  time  of  the  homicide,  the  prisoner  meeting  the  de- 
ceased, at  once  began  to  quarrel  with  him,  or  as  the  witness  states 
it,  "  commenced  to  sass"  him.  The  deceased  urged  that  they  should 
not  quarrel,  and,  in  token  of  his  friendly  feeling,  invited  the  pris- 
oner to  walk  into  the  saloon,  near  where  they  were  standing,  and 
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have  a  drink  with  him.     The  prisoner  refused,  and  continued  the 
abuse,  whereupon  the  deceased  said : 

'*I  have  a  good  mind  to  smash  your  nose."  The  prisoner  then 
asked,  ''Do  you  mean  what  you  say  ?"  The  prisoner  then,  without 
further  words,  pulled  his  revolver  from  his  scabbard  and  shot  the 
deceased  through  the  head,  killing  him  instantly.  All  this  occurred 
on  November  29th,  1883,  in  Albany  county,  in  this  territory.  Coun- 
sel contended  that  the  evidence  shows  that  the  slayer  was  intoxicated 
at  the  time  of  the  homicide.  Under  our  statute  voluntary  drunked- 
ness  is  not  an  excuse  for  any  crime,  but  it  is  provided  that  *'  where 
a  crime  rests  in  intention,  the  inebriated  coudition  of, the  defendant 
at  the  time  of  committing  the  offense  may  be  proven  to  the  jury  as 
bearing  upon  the  question  of  intention:"  Compiled  Laws,  page  249, 
section  9. 

There  was  considerable  conflict  in  the  evidence  concerning  the 
condition  of  the  defendant,  with  reference  to  sobriety.  This  was 
properly  left  to  be  weighed  by  the  jury,  as  bearing  upon  the  qaes- 
tion  of  intention,  and  we  cannot  say  that  it  did  not  receive  full  con- 
sideration, nor  that  the  jury,  under  all  the  evidence,  were  not  war- 
ranted in  finding  against  the  prisoner  upon  the  question  of  intention. 
The  verdict  is  sustained  by  sufficient  evidence  and  is  not  contrary  to 
law. 

The  plaintiff  in  error  did  not  object^  nor  in  any  way  except,  in  the 
court  below,  to  the  instructions  ^ven  by  the  court  upop  its  own 
motion,  and  hence,  no  question  arises  upon  those  instructions  here. 

Counsel  seem  to  controvert  seriously  the  correctness  of  but  one  of 
the  instructions,  given  at  the  request  of  the  prosecution.  Neverthe- 
less, we  have  carefully  considered  each  of  tne  other  instructions  so 
^iven,  and  do  not  find  that  there  was  any  error  in  giving  them.  The 
instruction,  earnestly  controverted  is  as  follows: 

''  No.  1.  In  order  to  constitute  murder  in  the  first  degree,  the 
killing  must  be  done,  not  only  with  malice,  which  is  presumed  when 
the  killing  is  with  a  deadly  weapon,  used  in  a  deadly  manner,  but  it 
must  also  be  done  with  premeditation  and  deliberation,  and  wilfully 
and  purposely;  but,  in  order  that  there  should  be  deliberation  and 
premeditation,  it  is  not  necessary  that  the  intention  to  kill  should 
have  existed  in  the  mind  of  the  slayer  any  appreciable  period  of 
time  prior  to  the  killing.  If  the  deliberate  and  premeditated  inten- 
tion to  kill  is  determined  upon  in  the  mind  of  the  slayer,  and  he 
immediately  carries  that  intention  into  execution,  his  offense  is  mur- 
der in  the  first  degree,  and  it  matters  not  whether  the  period  of  time 
between  forming  such  intention  and  the  killing  was  a  few  seconds  or 
many  hours." 

The  objection  to  this  charge  is  thus  stated  by  counsel:  ''  This  in- 
struction puts  upon  the  defendant  the  proof  of  self-defense,  or  any 
other  ground  of  excusable  or  justifiable  homicide." 

There  is  nothing  in  the  evidence  tending  to  show  justification  or 
excuse.  When,  from  all  the  circumstances  surrounding  the  homi- 
cide, as  detailed  in  evidence  by  the  prosecution,  nothing  is  disclosed 
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in  any  way  tending  to  jnstify  or  excuse  the  homicide,  it  is  incum- 
bent upon  the  defendant  to  show  such  justiiication  or  excuse,  if  any 
there  be:  See  1  Bishop  on  Orim.  Procedure,  3d  ed.,  sec.  1,050,  and 
authorities  there  cited;  also,  2  Bishop  on  Orim.  Procedure,  sec.  599, 
and  authorities  there  cited.  In  this  case,  the  defendant  has  made 
no  attempt  in  that  direction,  but,  on  the  contrary,  swears  that  he 
knew  nothing  of  the  killing,  and  hence  cannot  complain  that  the 
charge  is  silent  upon  that  question. 

Of  the  instructions  asked  by  plaintiff  in  error,  those  refused  by 
the  court  are  the  following : 

"  No.  2.  The  jury  are  further  instructed,  that  if  they  believe  from 
the  evidence  that  the  defendant,  when  he  encountered  the  deceased 
at  the  time  of  the  occurrence,  they  at  once  became  engaged  in  a 
quarrel,  and  that  during  said  quarrel,  and  in  the  heat  of  passion 
incident  thereto,  the  defendant  killed  the  deceased  then  and  there, 
the  jury  are  instructed  that  they  cannot  convict  of  murder,  either  in 
the  first  or  second  degree. 

**  No.  4.  If  the  jury  believe  from  the  evidence  that  the  defendant 
had  on  his  person  a  deadly  weapon,  but  had  not  armed  himself  for 
the  purpoee  of  using  the  same  against  the  deceased,  but  while  being 
thus  armed,  he  became  involvra  in  a  difficulty  with  the  deceased^ 
and  then  took  the  life  of  the  deceased  with  such  weapon,  then  the 
presampiion  of  malice  cannot  be  inferred  from  the  fact  of  his  using 
snob  deadly  weapon." 

*'  No.  6.  You  are  further  instructed,  that  if  you  are  satisfied  from 
the  evidence  that  the  defendant  killed  the  deceased ;  yet,  if  the  jury 
are  satisfied  from  the  evidence  that  the  prisoner  had  reasonable 
grounds  to  apprehend  a  design  on  the  part  of  the  deceased  to  take 
the  prisoner's  life,  or  to  do  him  great  bodily  harm,  or  great  personal 
injury,  and  that  there  was  imminent  danger  of  such  design  being 
aocomplished,  then  they  must  find  the  prisoner  not  guilty." 

•*  No.  6.  The  jury  are  further  instructed  that  if  they  believe  from 
the  evidence  that  the  defendant  and  the  deceased  were,  at  the  time 
of  the  occurrance,  engaged  in  a  drunken  brawl,  and  that  while  so 
engaged  in  a  drunken  brawl,  the  defendant  took  the  life  of  James 
Blount,  then  premeditation  cannot  be  inferred  and  the  jury  cannot 
convict  the  defendant  of  murder  in  any  degree." 

"No.  8.  The  court  instructs  the  jury  that  if  there  is  any  other  rea- 
sonable hypothesis  arising  out  of  the  evidence  except  the  one  that 
the  defendant  unlawfully  killed  the  deceased,  then  the  defendant 
is  entitled  to  the  benefit  of  such  hypothesis  and  he  ought  to  be  ac- 
quitted." 

"  No.  10.  If  the  evidence  of  the  witnesses  for  the  prosecution  in 
this  case  shows  any  contradiction  as  to  any  of  the  circumstances  of 
the  alleged  shooting  of  James  Blount,  as  the  drunkenness  or  intoxi- 
cated condition  of  uie  defendant  at  the  time  of  such  alleged  shoot- 
i^f  joxk  are  bound  to  give  the  preference  to*the  testimony  of  such 
witnesses,  if  you  believe  it  to  be  equally  true*  that  is  most  favorable 
to  the  defendant." 
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'*  No.  16.  The  court  instructs  the  jury  that  the  policy  of  our  law- 
deems  it  better  that  many  guilty  persons  should  escape  rather  than 
that  one  innocent  person  should  be  convicted  and  punished,  so  that 
unless  the  jury,  after  a  careful  and  thorough  consideration  of  all  the 
evidence  in  the  case,  can  say  and  feel  that  every  material  allegation 
in  the  indictment  is  proved  beyond  a  reasonable  doubt,  the  jury- 
should  find  the  defendant  not  guilty." 

We  will  not  attempt  to  point  out  all  of  the  objections  to  the  above 
instructions.  There  was  evidence  at  least  tending  to  show  that  the 
plaintiff  in  error,  several  hours  prior  to  the  homicide,  had  threat- 
ened to  kill  the  deceased,  and  that  he  sought  and  pressed  whatever 
of  quarreling  there  was  for  the  purpose  of  furnishing  an  occasion  for 
the  killing;  and  that  the  deceased  was  at  the  time  aware  of  the 
threats  and  the  purpose.  In  the  light  of  that  evidence,  instructions 
numbered  two,  four,  five  and  six  were  correctly  refused.  All  that 
is  material  in  instructions  numbered  eight  and  sixteen,  had  already- 
been  given  in  instructions  one,  seven,  nine,  eleven  and  fourteen  of 
those  asked  by  the  prisoner,  hence  it  was  not  error  to  refuse  further 
repetition. 

As  to  instruction  ten  we  think  that  the  jury  were  not  bound  to 
prefer  one  truth  above  another  '*  equally  true." 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 

The  affidavits  of  jurors  and  the  bailiff  having  the  jury  in  chiyqKe, 
are  admissible  in  support  of  the  verdict.  Such,  we  think,  is  the 
weight  of  recent  authority. 

There  was,-  therefore,  no  error  in  admitting  the  affidavits  men- 
tioned in  the  ninth  assignment  of  error. 

The  motion  for  a  new  trial  contains  no  averment  concerning  any 
hostility  or  bias  of  the  juror  Allyn.  Nor  is  there  any  averment  in 
the  motion  for  a  new  trial  which  the  affidavit  mentioned  in  the  tenth 
assignment  of  error  in  any  way  tends  to  support.  Therefore,  with- 
out reference  to  the  question  whether  or  not  it  was  in  the  nature  of 
hearsay,  the  affidavit  was  properly  excluded  by  the  court. 

The  thirteenth  error  assigned  in  the  petition  in  error  raises  no 
question  that  has  not  been  already  passed  upon  in  this  opinion. 

The  judgment  of  the  court  below  is  in  all  things  affirmed.  And 
the  court  now  ajppoints  Friday  the  twelfth  (12th)  day  of  December, 
in  the  year  of  Our  Lord,  one  thousand  eight  hundred  and  eighty- 
four,  for  the  execution  of  the  sentence  pronounced  by  the  court 
below. 

All  the  judges  concurring. 


Sap.  Ot.  Col.]  People  v.  Lyle.  349 

SUPREME  COURT  OF  OALIFORNIA. 

No.  10,988. 

People  v.  Lyle. 

DewtHmad  One.    Filtd  October  SI,  1884, 

MraooNDUCT  or  Jury— Acgbptino  Hospitalitt  from  Ck>UNSBL— Impkaohvent  op  Vbb- 
mcT. — Jnron  are  presumed  to  do  their  duty  in  accordance  with  the  oath  they  have  taken, 
«nd  that  preeamption  is  not  overcome  by  proof  of  the  mere  fact  that,  during  a  trial,  which 
IjMBted  over  thirty  days,  two  or  three  of  the  jurors,  after  the  adjournment  of  the  court  for  the 
day,  drank  a  few  glasses  of  liquor,  at  the  expense  of  the  district  attorney;  that  one  of  them 
partook  of  a  dinner  at  the  house  of  the  same  officer,  under  circumstances  which  rendered  the 
act  of  invitation  necessary;  and  of  a  supper  at  the  hotel  of  his  associate  counsel,  under  like 
circnmstanoes.  Such  acto,  however  improper  or  indiscreet,  could  not,  in  themselves,  have 
affected  the  impartiality  of  any  one  of  the  iurors,  or  disqualified  him  from  exercising  his  pow- 
ers of  reason  and  judginent;  And  they  will  not  warrant  a  court  in  setting  aside  a  verdict  of 
conviction. 

MisGOMDUGT  OF  JuBT  WHEN  WILL  AuTHORizB  A  Nkw  Trial.— To  Warrant  Setting  aside  a 
verdict,  and  granting  a  new  trial  for  irregularities  and  misconduct  of  a  jury,  it  mustlte  either 
ahown  as  a  fact,  or  presumed  as  a  conclusion  of  law,  that  injury  resulted  from  such  miscon- 
dncL  When  it  is  clear  that  the  party  against  whom  the  verdict  has  been  found,  was  not  in- 
jured by  the  misconduct,  the  veniict  wifi  not  be  disturbed. 

N^WLT  DiSOOVKBED  EyIDBNOB  OF   FaCT   KNOWN  AT  TrIAL— EVIDENCE  FOR  ImPBAOHINO 

WiTNBBa.— Newly  discovered  evidence  of  a  fact,  known  at  the  trial,  as  to  a  matter  about 
irhich  one  of  the  witnesess  testified,  is  no  ground  for  a  new  trial,  when  no  diligence  is  shown 
for  not  using  the  fact  as  evidence,  or  when  such  evidence  would  merely  tend  to  impeach  a 


Appeal  from  a  judgment  of  the  superior  court  for  Oontra  Oosta 
coaokjt  entered  upon  a  verdict  convicting  the  defendant  of  murder 
in  the  second  degree,  and  from  an  order  denjdng  him  a  neve  trial. 
The  opinion  states  the  facts. 

MSOs  A  Jones  and  E,  J.  Emmons,  for  the  appellant. 
j^Uomey-Oeneral,  for  the  respondent. 

MoEjsb,  J.  Appeal  from  an  order  denying  a  motion  for  a  new 
trial,  and  from  a  judgment  of  conviction  of  murder  in  the  second 
degree. 

The  motion  was  made  upon  statutory  grounds;  but  the  case  itself 
bas  been  argued  and  submitted  mainlj  upon  one  of  them,  namely — 
misconduct  of  the  jury,  by  which  a  fair  and  due  consideration  of  the 
case  was  prevented.  The  alleged  misconduct  consisted  of  certain 
acts  committed,  during  the  progress  of  the  trial,  by  the  district  at- 
torney, his  associate  counsel,  and  some  of  the  jurors.  The  acts 
were:  That  during  the  trial  the  district  attorney,  at  his  expense, 
treated  some  of  the  jurors  to  intoxicating  liquors;  that  he  presented 
one  of  them  with  a  bottle  of  bitters,  entertained  him  at  his  house 
with  a  dinner,  and  after  dinner  escorted  him  homeward;  and  that 
during  the  trial  he  and  his  associate  counsel,  at  their  expense,  enter- 
tained the  same  juror,  and  also  a  witness  in  the  case,  at  an  oyster 
supper,  at  which  liquors  were  drank 

The  afBdavits  read  on  the  hearing  of  the  motion  show:  That  the 
trial  of  the  case  lasted  over  a  month — commencing  on  the  tenth  of 
December,  1883,  and  ending,  with  intermissions,  on  the  eleventh  of 
Januaiy,  1884;  that  at  each  adjournment  the  jurv  were  allowed  to 
separate  under  the  instructions  of  the  court;  that  during  the  recesses 
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and  adjournments  of  the  court,  it  was  the  practice  of  counsel  engaged 
in  the  trial  of  the  case — as  well  those  for  the  defense  as  those  for 
the  prosecution — ^jurors  and  witnesses  to  "  interchange  courtesies/^ 
by  treating  and  drinking  with  some  of  the  jurors  at  the  bars  of 
saloons.  Twice  during  the  progress  of  the  trial  the  district  attor- 
ney treated  two  or  three  of  the  jurors.  Once  he  invited  to  dinner  one 
of  them,  who  was  at  his  house  to  get  from  him  a  bottle  of  bitters  which 
he  had  promised  the  juror  two  months  before;  and  on  another  occa- 
sion, the  same  juror  took  supper  with  the  district  attorney  and  his 
associate  counsel,  under  circumstances  which  rendered  his  invita- 
tion to  supper  unavoidable,  except  by  a  violation  of  the  law  of  social 
intercourse.  The  acts  of  drinking  and  the  entertainments  of  the 
juror  were  all  done  in  the  recess  or  adjourniyents  of  the  court  and 
at  considerable  intervals  of  time.  On  none  of  the  occasions  does  it 
appear  that  there  was  any  conversation  between  juror  or  jurors  and 
counsel,  or  any  of  the  persons  present,  about  the  case,  or  the  trial 
thereof,  or  the  defendant,  or  any  thing  in  connection  therewith.  On 
the  contrary,  the  affidavits  dearly  show,  thai  there  was  not  a  word 
spoken,  nor  the  slightest  allusion  made,  to  the  trial  or  any  of  the 
parties  connected  with  it,  at  either  of  the  entertainments  or  on  the 
occasions  of  drinking  at  the  bars  of  saloons.  It  may  be  conceded 
that  acts  of  ordinary  and  neighborly  kindness,  or  of  hospitality,  to 
jurors  sitting  in  the  trial  of  a  case— especially  one  of  a  cri^ninal 
nature,  by  attorneys  engaged  in  the  trial,  are  *'more  honored  in  the 
breach  tnan  the  observance."  The  exercise  of  such  acts,  daring 
the  progress  of  such  a  trial,  serves  to  place  the  parties  performing 
them  in  a  position  capable  of  being  injuriously  interpreted  by  those 
who  may  be  adversely  interested  in  the  trial  or  who  may  be  watching 
it  from  the  stand  point  of  sympathy  or  feeling  with  the  litigants, 
and,  in  that  way,  confidence  in  judicial  proceedings  maybe  affected; 
but  in  themselves,  unaccompanied  by  words  or  circumstances  tend- 
ing to  show  improper  motives  or  that  a  bias  might  have  been  created 
in  the  minds  of  any  of  the  jurors  which  injuriously  affected  the  per- 
son against  whom  the  verdict  was  rendered,  they  do  not  justify  an 
inference  that  the  jury  were  influenced  by  them  in  making  up  their 
verdict. 

The  legal  presumption  is,  that  jurors  perform  their  duty  in  accor- 
dance with  the  oath  they  have  taken:  People  v.  Williams,  24  Gal., 
31,  and  that  presumption  is  not  overcome  by  proof  of  the  mere  fact 
that,  during  a  trial  which  lasted  over  thirty  days,  two  or  three  of  the 
jurors,  after  the  adjournment  of  the  court  for  the  day,  drank  a  few 
glasses  of  liquor,  at  the  expense  of  the  district  attorney;  that  one  of 
them  partook  of  a  dinner  at  the  house  of  the  same  officer,  under  cir- 
cumstances which  rendered  the  act  of  invitation  necessary;  and  of 
a  supper  at  the  hotel  of  his  associate  counsel,  under  like  circum- 
stances. Such  acts,  however  improper  or  indiscreet,  could  not,  in 
themselves,  have  affected  the  impartiality  of  anyone  of  the  jurors  or 
disqualified  him  from  exercising  his  powers  of  reason  and  judgment; 
and  they  will  not  warrant  a  court  in  setting  aside  a  verdict.    ''Whilst 
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the  law,"  says  chief -justice  Sharkey,  "is  rightly  vigilant  in  guard- 
ing and  preserving  the  parity  of  jury  trials,  yet  it  will  not  for  light 
or  trivial  causes,  impugn  the  integrity  of  juries,  or  question  the 
solemnity  and  impartiality  of  verdicts:"  Hare  v.  The  State,  4  How., 
369.  It  is  the  settled  rule  that,  to  warrant  the  setting  aside  of  a  ver- 
dict and  granting  of  a  new  trial,  upon  the  ground  of  irregularities 
and  misconduct  of  a  jury,  it  must  be  either  shown  as  a  fact,  or  pre- 
sumed as  a  conclusion  of  law,  that  injury  resulted  from  such  miscon- 
duct. When  it  is  clear  that  the  party  against  whom  the  verdict  has 
been  found  was  not  injured  by  the  misconduct  the  verdict  will  not 
be  disturbed. 

There  is  nothing  in  The  People  v.  Gray,  61  Cal.,  164,  which  con- 
flicts with  this  conclusion.  In  that  case,  the  jury  had,  durins  the 
trial,  drank  freely  if  not  grossly  of  liquors  procured  by  themselves. 
Upon  the  submission  of  the  case  to  them  for  their  deliberation  some  of 
them  took  bottles  of  whiskey  with  them  into  the  jury  room,  and  there 
was  evidence  tending  to  show  that  one  of  them,  while  deliberating 
on  the  verdict,  drank  so  much  as  to  unfit  him  for  the  proper  dis- 
charge of  duty.  There  is  no  doubt  that  the  actual  drunkenness  of 
a  juror  will  always  vitiate  a  verdict.  But  here  there  is  no  showing 
tliat  any  juror  was  under  the  influence  of  liquor  while  on  duty,  or 
that  any  liquor  was  drank  at  any  time  while  on  duty;  and  there  is 
nothing  in  the  acts  charged  from  which  the  court  could  reasonably 
infer  that  they,  in  the  slightest  degree,  influenced  the  result. 

There  is  no  basis  for  the  charge  that  the  sheriff  improperly  spoke 
to  one  of  the  jurors  about  the  evidence  in  the  case. 

The  alleged  newly  discovered  evidence  of  a  fact  known  at  the  trial 
as  to*  a  matter  about  which  one  of  the  witnesses  testified,  is  no 
ground  for  a  new  trial.  No  diligence  is  shown  for  not  using  the 
fact  as  evidence.  Besides,  it  merely  tended  to  impeach  the  evi- 
dence of  the  witness  on  a  former  trial;  and  a  new  trial  is  not  grant- 
able  for  merely  impeaching  evidence. 

There  was  no  objection  taken  to  the  alleged  transgression  of  the 
district  attorney  in  the  argument  of  the  case.  The  court  itself  inter- 
posed to  stop  it,  and  the  attorney  desisted. 

There  was  no  error  in  the  charge  of  the  court. 

Judgment  and  order  affirmed. 

McKiNSTBY,  J.,  and  Boss,  J.  We  concur  in  the  judgment,  and 
in  the  conclusions  reached  in  the  foregoing  opinion. 
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No.  8,334. 

Bangs  v.  Dunn,  Auditor,  etc.,  et  al. 

Department  One,    Filed  October  SI,  1884, 

Assignment  of  Official's  Salary  Bbforb  it  Becomes  Dub.— The  aBsignment  by  a 
public  official  of  his  salary  before  it  becomes  due,  is  contrary  to  public  policy  and  void. 

The  Same— Demand  fob  Salabt— Estoppel  of  Officer.— A  deputy  of  a  public  officer, 
who  delivers  to  his  superior  a  demand  upon  the  treasury  for  his  salary,  before  the  same  is 
due,  and  endorses  thereon  the  words  "received  payment."  subscribing  the  same  with  his 
name,  is  not  estopped  from  disputing^  the  authority  of  such  superior  officer  to  make  an  as- 
signment of  such  demand,  if  the  same  is  made  before  the  salary  becomes  due. 

Erroneous  Order  Consolidating  Actions,  when  No  Grounds  for  Reversal. — An 
erroaeous  order  consolidating  certain  actions  is  not  ground  for  reversal,  if  it  appears  from 
the  findings  that  the  appellant  is  not  entitled  to  a  judgment. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  fact. 

Sidney  V,  Smith  dt  Son,  for  the  appellant. 

CIUh8  Barbour y  Cobb  &  Moore,  Clarence  Cook  and  J.  K  Coffey,  for 
the  respondents. 

MoKinstbt,  J.  The  respondents  have  not  appeared  nor  filed 
any  points  in  this  court. 

1.  Appellant  contends  that  the  English  rule,  which  holds  that  an 
assignment  by  an  official  of  his  salary  before  it  becomes  due  is 
contrary  to  public  policy  and  void,  has  no  application  in  the  condi- 
tion of  things  in  this  country.  It  was  so  held  in  State  Bank  y. 
Hastings,  16  Wise,  78.  On  tne  other  hand,  it  was  decided  by  the 
court  of  appeals  of  New  York  that  such  an  assignment  was  against 
public  policy  and  void:  Bliss  v.  Lawrence,  68  N.  T.,  442.  We 
think  the  conclusion  of  the  New  York  court  is  sustained  by  the 
more  satisfactory  reasoning. 

2.  Each  of  certain  deputies  and  copyists  in  the  office  of  the  clerk  of 
the  city  and  county  of  San  Francisco  (in  the  early  part  of  the  month  of 
July,  1881,  or  before  the  commencement  of  that  month),  delivered  to 
the  clerk  a  writing  purporting  to  be  a  demand  upon  the  treasury  of  said 
city  for  his  compensation  or  salaiy  as  for  said  July,  and  having  en- 
dorsed thereon  the  words  ' 'received  payment,"  subscribed  with 
the  name  of  such  deputy  or  copyist.  The  writing  was  immediately, 
and  before  the  salary  was  due,  delivered  by  the  clerk  to  the  peti- 
tioner for  a  valuable  consideration. 

It  it  contended  by  appellant  that  the  defendant,  Dunn,  the  Audi- 
tor, is  estopped  from  setting  up  a  want  of  authority  on  the  part  of 
the  said  clerk  (Stuart).  That  if  Stuart  committed  a  fraud  upon  his 
deputies  and  copyists  by  negotiating  or  assigning  the  demands,  it 
was  a  fraud  which  they  gave  him  the  power  and  helped  him  to  com- 
mit, and  they  should  suffer  who  conferred  on  the  clerk  the  ostensible 
authority  to  deal  with  the  demands.  But  the  plaintiff  received  the 
demands  *'in  the  early  part  of  July,"  and  before  the  respective 
salaries  for  that  month  were  earned.  He  thus  took  part  in  a  trans- 
action contrary  to  public  policy,  and  must  be  held  to  have  know- 
ingly contravened  the  law. 
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3.  The  orders  of  the  court  below,  consolidating  certain  actions, 
and  directing  or  providing  for  interventions,  were  irregular:  C.  C. 
P.,  387,  1048.  But  appellant  did  not  except  to  the  orders.  Even 
if  it  should  be  conceded  that  the  court  below  had  no  iurisdiction 
to  make  the  orders,  appellant  was  not  injured  bj  them,  if  upon  the 
findinc^s  he  was  not  entitled  to  a  judgment  in  his  favor. 

Judgment  affirmed. 

Boss  and  McKee  concurred. 


No.  8,500. 

Lehn  v.  City  and  County  of  San  Francisco. 

Department  One.'  FUtd  October  31,  1884, 

San  Francisco  Liable  for  Sewage  Discharge.— The  city  and  county  of  San  Francisco 
is  liable  for  damages  caused  by  the  discharge  <>f  a  public  sewer,  even  if  it  was  part  of  a  plan 
adopted  by  the  board  of  supervisors,  that  such  sewer  shou'd  be  left  upen  at  the  places  through 
which  its  contents  flowed. 

Presentation  op  Claim  Against  County — Statutes  Requiring  Not  Applicxble  to 
San  Francisco. — Section  4,072  of  the  political  code,  req  'iring  claims  a  ainst  counties  to  be 
presented  to  the  board  of  supervisors  before  an  action  caa  be  maintained  thereon,  has  no  ap- 
plication to  the  city  and  county  of  San  Francisco  The  net  of  1855  requiring  such  presenta- 
tion, even  if  applicable  to  the  city  and  county  of  San  Francisco,  has  been  repealed  by  the 
political  code 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiif.  The 
opinion  states  the  facts. 

J.  F.  Coxodery,  for  the  appellant. 

M.  G.  Cobb  and  Saffbld  dc  MeuXy  for  the  respondent. 

McKiNSTBT,  J.  1.  The  defendant  is  responsible  for  damages 
caused  as  alleged  in  the  complaint,  even  if  it  was  part  of  a  plan 
adopted  by  the  board  of  supervisors,  that  the  sewers  mentioned  in 
the  complaint  should  be  left  open  at  places  through  which  their  con- 
tents flowed  on  to  the  plaintiff's  land:  Guerin  v.  Ban  Francisco,  No. 
6,090;  Jessup  v.  San  irrancisco.  No.  6,842. 

2.  Section  4,072  of  the  political  code  is  inapplicable  to  the  city 
and  county  of  San  Francisco:  Pol.  C,  4,087.  pTo  section  or  clause 
of  the  statutes  which  constitute  the  charter  of  San  Francisco  requires 
a  claim  or  demand  against  the  municipality  to  be  presented  to  the 
supervisors  before  suit  can  be  brought  upon  it.  In  People  v.  Su- 
pervisors, 28  Cal.,  431,  it  was  intimated — (although  the  point  was 
not  involved  in  the  determination  of  the  case) — that  the  provisions 
of  the  act  of  1855,  which  made  the  presentation  of  a  claim  against 
a  county  to  the  supervisors  and  its  rejection  by  them,  a  prerequisite 
to  a  suit  upon  it,  applied  to  the  city  and  county  of  San  Francisco. 
Even  if  that  case  could  be  held  to  be  authoritative  as  to  the  point 
prior  to  the  adoption  of  the  codes,  the  act  of  1855  was  repealed  by 
the  political  code,  and,  as  we  have  seen,  the  clause  of  that  code  as  to 
presentation ,  is  expressly  declared  to  be  inapplicable  to  San  Francisco. 

Judgment  affimred.  .     . 

MoKfiE,  J./aiid  Boss,  J.,  concurred. 
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9,635. 

Chaffey  et  al.  v.  Dexter. 

Department  Ttoo,     Filed  Novemher  U  1SS4. 

Compromise  ok  Action  by'  ArroRXEY— Instructions  op  Client.— A  compromise  of  an 
action,  entered  into  by  an  attorney  in  accordance  with  his  undersitandinj;  uf  his  client's 
wishes*,  as  expressed  by  the  dient  himself,  will  not  be  set  aside  simply  because  the  attorney 
misunderstood  his  client's  wishes. 

Appeal  frooi  an  order  of  tlie  superior  court  for  San  Bernardino 
county.     The  opinion  states  the  facts. 

H.  JL  fVUUa,  for  the  appellants. 
Henry  Goodcellf  Jr.,  for  the  respondent. 

Shaupstein,  J.  The  plaintiffs,  Geo.  and  Wm.  B.  Chaffey,  and  the 
Popona  Land  and  Water  Company,  brought  an  action  against  the 
defendant  for  the  diversion  of  a  large  'portion  of  the  water  of  San 
Antonio  creek  which  flows  over  the  plaintiffs'  1  mds.  The  defend- 
ant denied  the  material  allegations  of  the  complaint  and  alleged  that 
he  was  the  owner  of  the  exclusive  right  to  use  and  control  forty 
inches,  measured  under  a  four  inch  presure,  of  the  water  of  said 
stream  for  the  purpose  of  irrigation,  etc.  The  answer  was  filed  on 
the  fifteenth  of  October,  1883.  On  the  twelfth  of  February,  1884, 
a  judgment  was  entered  in  accordance  with  a  written  stipulation  of 
the  attorneys  of  the  several  parties,  by  which  it  was  adjudged  and 
decreed  that  the  plaintiffs  were  entitled  to  the  use  and  control  of  all 
the  water  flowing  in  said  creek  with  the  exception  of  twenty  inches 
me^isured  under  a  four  inch  pressure,  which  the  defendant  was  en- 
titled to  use  and  control. 

On  the  twenty-eighth  of  March,  1884,  plaintiffs*  attorney  gave  de- 
fendant's attorney  notice  that  the  plaintiffs  would  move  the  court 
that  said  stipulation  and  said  judgment  entered  in  pursuance  thereof, 
be  set  aside,  *'  on  the  ground  that  the  said  stipulation  was  made 
under  mistake,  inadvertence  and  excusable  neglect  of  attorney  for 
plaintiffs,  H.  M.  Willis,  and  upon  representations  upon  which  he  re- 
lied made  by  one  Towner,  attorney  for  Pomona  Land  and  Water 
company,  one  of  the  plaintiffs,"  and  that  the  motion  would  be  made 
on  the  papers  in  the  case  and  upon  affidavits. 

By  the  affidavit  of  Mr.  Willis,  it  appears  that  at  some  time  in- 
termediate the  date  of  the  commencement  of  the  action  and  the  en-* 
try  of  the  judgment,  he  had  a  conversation  with  the  plaintiff,  Geo. 
Chaffey,  Jr.,  in  regard  to  a  compromise  of  the  action,  on  terms,  aa 
Mr.  Willis  understood,  expressed  in  the  stipulation  which  he  sub- 
seqently  entered  into  with  the  defendant's  attorney.  We  refer  to 
the  following  clause  in  said  affidavit:  ''That,  in  a  previous  conver- 
sation with  his  client,  Geo.  Chaffey,  Jr.,  the  proposition  of  allowing 
twenty  inches  of  water  to  defendant  was  discussed  between  them, 
but  defendant  did  not  understand  his  client  in  the  way  said  client, 
as  he  now  informs  him,  intended  to  be  understood,  to  wit:  that  they 
were  willing  to  allow,  as  a  compromise,  the  defendant  to  have  the 
amount  of  a  certain  box  or  flume,  leading  from  said  creek  mentioned 
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in  the  pleadings,  to  defendant's  farm — said  box  or  flume  containing 
abont  twenty  inches  of  water — to  be  used  by  him,  defendant,  on  his 
land  exclusively,  adjacent  to  said  stream,  at  stated  periods,  about 
once  a  week;  that  the  deponent  had  no  authority,  in  writing  or  ver- 
bal, from  his  client,  in  relation  to  said  compromise,  but  acted  solely 
in  said  matter  on  his  understanding  of  his  client's  wishes,  and  upon 
representations  made  to  him  by  said  Turner/' 

From  this  it  appears  that  the  matter  of  a  compromise  was  talked 
over  between  the  client  and  his  attorney,  and  that  the  attorney  did 
compromise  on  the  very  terms  to  which  he  supposed  his  client  had 
assented.  We  think,  upon  this  evidence,  that  the  Court  was  justi- 
fied in  finding  that  the  client  authorized  his  attorney  to  compromise 
as  he  did.  Whether  the  attorney  correctly  understood  his  client, 
is  a  question  which  is  left  in  doubt,  and  that  being  so,  we  cannot'dis- 
turb  the  order  of  the  Court  below.  The  attorney  undoubtedly  acted 
according  to  his  understanding  of  his  client's  wishes,  as  expressed 
by  the  client  himself. 

Order  affirmed, 

Thornton  and  Myrick  concurred. 


8261, 

Harris  et  al  v.  Hilleoass,  Administratrix,  &o.  et  al. 

Department  One.    Filed  November  6,  1884, 

Stals  Demands —Equity  may  refuse  to  entebtain.— A  court  of  equity  may  refuse  to 
entertain  a  suit,  brought  after  unreasonable  delay,  although  the  defendant  has  not  in  his 
answer  alleged  that  the  claim  is  stale.  A  delay  of  more  than  twenty  years  in  bringing  this 
action  held  unreasonable. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiffs  a  new  trial. 

E.  J.  Pringhy  for  the  appellants. 

Sidney  V.  Smith  dt  Son,  for  the  respondents. 

McKinstry,  J.  There  was  evidence  to  sustain  the  finding  that  the 
partnership,  created  by  the  contract  of  June  26,  1849,  was  dissolved 
more  than  twenty  years  before  the  commencement  of  this  action. 
As  the  dissolution  occurred  more  than  twenty  years  before  the 
commencement  of  this  action,  the  court  below — a  court  of  equity — 
was  justified  in  refusing  to  entertain  plaintiffs'  application  for  relief. 
And  as  laches  deprives  a  plaintiff  of  the  right  to  appeal  to  a  court  of 
equity,  the  court'  mav  refuse  to  entertain  a  suit  Drought  after  un- 
reasonable delay,  although  the  defendant  has  not  in  his  answer 
alleged  that  the  claim  is  stale:  Sullivan  v.  Portland,  94.  U.  S.,  8II4 

Judfinnent  affirmed. 


igmei 

KEE, 


McKee,  J.,  and  Boss,  J.,  concurred^ 


350  West  Coast  Keporter.  [Sup.  Ct.  Cal. 

No.  7.102. 

Whittier  et  al.  v.  Dietz. 

IkpartmaU  One.    Fikd  November  6, 188^ 

Trade  Mark— Exclusive  Use  of— Recording  with  Secretary  of  State.— Subsequent 
to  the  adoption  of  the  code  a  right  to  the  exclusive  use  of  a  trade-mark  or  name,  in  this 
state  cannot  be  acquired,  unless  it  be  filed  for  record  with  the  secretary  of  state. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts. 

Wheaton  &  Scrivner,  for  the  appellant. 
J.  L,  Boone,  for  the  respondent. 

McKiNSTRY,  J.  No  points  have  been  filed  on  the  part  of  respond- 
ent. 

We  think  the  device  alleged  to  have  been  used  by  defendant  is 
not  such  a  colorable  imitation  of  the  plaintiff's  label  as  could  de- 
ceive: Falkingburg  v.  liucy,  35  Cal.,  52.  No  one,  since  the  codes 
went  into  operation,  can  acquire  the  exclusive  use  of  a  name  or 
trade-mark  in  this  state,  except  by  filing  it  for  record  with  the  sec- 
retary of  state:  Pol.  Code,  3,197.  Section  3,199  only  provides  that 
one  may  become  the  owner  of  a  name  or  trade-mark  who  has  first 
adopted,  recorded  and  used  it — whether  first  used  .within  or  beyond 
the  limits  of  the  state.  Only  by  making  the  clause  ''  within  or  be- 
yond the  limits  of  the  state,"  relate  to  the  vse  of  the  name  or  trade- 
mark can  effect  be  given  to  the  word  *' recorded"  in  the  same  action. 
What  is  a  legal  record  of  a  trade-mark  in  another  state  ?  It  is  mani- 
fest the  record  referred  to  is  the  record  in  the  office  of  the  sedretary 
of  state.  Derringer  v.  Plate,  29  Cal.,  292,  was  decided  before  the 
codes,  and  turned  in  part  upon  the  point  that  the  act  of  1863,  pro- 
vided that  the  counterfeiting  of  a  trade-mark  should  be  a  miade" 
TneanoTf  punishable  as  such,  and  thus  only  creating  a  new  penalty 
for  a  violation  of  the  trade-mark  provided  by  the  statute;  and,  prin- 
cipally, upon  the  fact  that  the  act  of  1863,  contained  sections  which 
clearly  indicated  the  legislature  did  uot  intend  to  divest  of  existing 
rights  in  trade-marks,  those  who  had  acquired  the  right  at  common 
law,  before  the  taking  effect  of  the  act. 

Here  the  complaint  shows  that  plaintiff's  asserted  right  is  claimed 
to  have  been  acquired  subsequent  to  the  adoption  of  the  codes,  and 
neither  the  political  nor  civil  code  imposes  any  special  or  additional 
penalty  upon  violators  of  such  rights,  nor  furnishes  any  remedy  for 
their  enforcement  unknown  to  the  common  law. 

Judgment  affirmed. 

McKEE,  J.,  and  Boss,  J.,  concurred. 


WEST  COAST  REPORTER 

Wholk  No.  47.  Noyember  20,  1884.  Vol.  TV.    No.  8. 


COMIVIUNITY  PROPERTY. 

The  system  of  community  property  in  this  state,  as  established  and 
regulated  by  the  ciyil  code,  and  as  settled  by  judicial  decisions,  may 
produce  some  very  curious  and  unexpected  results.  After  the  lapse  of 
several  years,  it  is  possible,  even  if  not  probable,  that  the  operations  of 
the  sy;item  may  be  found  to  have  created  a  serious  confusion  and  com- 
plexity among  private  titles, — especially  among  titles  to  real  property, 
a  confusion  which  the  universal  practice  of  recording  conveyances,  can 
do  nothing  to  obviate,  but  will  rather  tend  to  increase.  I  purpose  in 
the  present  article  to  point  out  some  of  these  possible  or  probable 
effects.  The  main  features  of  the  com.  :inity  property  system  are 
clearly  defined  in  a  few  sections  of  the  civil  code.  After  describing  the 
separate  property  of  each  spouse,  the  code  says:  **  §  164.  All  other 
property  acquired  after  marriage  by  either  husband  or  wife,  is  commun- 
ity property.' '  It  should  be  carefully  observed  that  in  everything  re_ 
lating  to  the  acquisition  of  community  property,  and  to  the  determining 
what  property  lu  community  property,  both  husband  and  wife  are 
placed  upon  absolutely  the  same  footing.  This  is  the  key  to  the  whole 
position.  My  purposes  do  not  require  me  to  examine  with  any  care  the 
question,  what  property  is  community  property  ?  1  only  desire  to 
emphasize  the  fact,  that  whatever  belongs  to  the  community  property 
and  to  its  acquisition,  exactly  the  same  rules  apply  to  the  husband  and 
to  the  wife,  with  the  single  exception  as  to  her  earnings  when  living  sep- 
arate and  apart  from  her  husband.  With  regard  to  the  power  of  con- 
trolling, managing,  and  disposing  of  the  community  property,  the  code 
provides:  **  §  167.  The  property  of  the  community  is  not  liable  for  the 
contracts  of  the  wife  made  after  marriage,  unless  secured  by  a  pledge  or 
mortgage  thereof  executed  by  the  husband."  As  the  wife  cannot  bind 
the  community  property  by  her  cop^tracts,  so  a  furlioH  she  cannot  dis- 
pose of  it  absolutely  by  her  conveyance  or  transfer.  **  §  172.  The  hus- 
band has  the  management  and  control  of  the  community  property,  with 
the  like  absolute  power  of  disposition  (olher  than  testamentary)  as  he 
has  of  his  separate  estate."  From  the  very  commencement  of  the  state 
government  the  separate  property  of  the  two  spouses  and  the  community 
property  have  existed  in.  all  respects  essentially  the  same,  and  with  sub- 
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stantially  the  same  statutory  regulations,  as  at  present  under  the  ciyil 
code.  The  only  material  differences  were  that  under  an  early  statute 
which  was  operative  for  a  time,  the  rents,  issues,  and  profits  of  the  sep- 
arate estate  of  each  spouse  were  declared  to  be  community  property. 
This  statute  was  held  void,  so  far  as  it  applied  to  the  wife's  separate 
property,  on  account  of  a  clause  of  the  state  constitution  defining  and 
protecting  her  separate  estate.  And  by  another  early  statute,  which  re- 
mained in  force  for  a  while,  the  wife  had  not  the  complete,  unrestricted 
power  of  disposing  and  conveying  her  separate  property  which  is  given 
to  her  by  the  code.  With  these  exceptions,  and  so  far  as  any  questions 
to  be  examined  in  this  article  turn  upon  statutes,  the  statutory  provisions 
concerning  community  property  prior  to  the  code,  were  essentially  the 
same  as  those  contained  in  the  civil  code.  Decisions  made  upon  this  earlier 
legislation  will,  therefore,  be  applicable  and  binding  at  the  present  day. 

In  the  judicial  interpretation  of  this  legislation,  certain  principles  or 
general  doctrines  have  been  settled  by  the  courts.  One  of  these  I  have 
already  mentioned  in  a  previous  article,  that  the  theory  of  community 
property  assumes  it  to  be  always  the  product  of  the  joint  labors  and  ac- 
tivity of  the  two  spouses.  Another  most  important  principle,  and 
which,  in  connection  with  the  sections  of  the  civil  code  quoted  above, 
will  be  the  foundation  of  all  my  subsequent  speculations,  relates  to  the 
acquisition  of  community  property,  and  to  the  presumption  which  arises 
from  the  acquisition  of  any  property  after  the  marriage  by  either  spouse. 

It  is  the  fundamental  doctrine,  established  by  an  absolute  unanimity 
of  decision  in  all  the  states  where  the  system  exists,  that  all  property 
acquired  either  by  the  husband  or  by  the  wife  during  the  marriage,  and 
especially  where  it  appears  to  have  been  conveyed,  assigned  or  purchased 
for  a  valuable  consideration,  is  presumed  to  be  community  property,  and 
the  burden  of  proof  lies  upQn  the  owner  claiming  it  to  be  the  separate 
property  of  either  spouse.  The  leading  case  in  this  state  is  Meyer  v. 
Kinzer.^  Mr.  Justice  Field  quotes  from  important  decisions  of  the 
Texas  and  Louisiana  courts,  and  then  applies  their  doctrine  to  the  law 
of  California,  as  follows:  **  In  Love  v.  Robertson,' the  supreme  court 
of  Texas  held  this  language :  '  The  presumption  that  property  purchased 
during  the  marriage  was  community  property,  would  certainly  be  very 
cogent,  and  would  require  to  be  repelled  by  clear  and  conclusive  proof.* 
In  Houston  v.  Carl,^  the  same  court  said:  '  It  is  the  settled  doctrine  and 
law  that  property  purchased  during  the  marriage,  whether  the  convey, 
ance  be  made  to  the  husband  or  wife  separately,  or  to  them  jointly,  is. 
presumed  to  belong  to  the  community.  This  presumption  may  be  re- 
butted by  clear  and  satisfactory  proof  that  the  purchase  was  made  with 
the  separate  funds  either  of  the  husband  or  of  the  wife,  in  which  case  it 

» 12  Cal.,  247,  252.  «  7  Tex.,  IL  '  »  8  Tex.,  240. 
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remains  the  separate  property  of  the  party  whose  money  was  employed 
in  the  acquisition/  And  a^ain  in  Chapman  v.  Allen/  the  court  said: 
'  The  presumption  that  property  purchased  during  the  marriage  is  com- 
munity property,  is  very  cogent,  and  can  only  be  repelled  by  clear  and 
conclusiYe  proof  that  it  was  purchased  with  individual  money  or  prop- 
erty of  one  of  the  parties.'  Where  the  property  has  not  been  preserved 
in  specie  or  in  kind,  but,  as  in  this  case,  has  undergone  mutations  and 
changes,  it  is  indispensable,  in  order  to  ascertain  its  separate  character, 
that  it  be  clearly  and  indisputably *traced  and  identified.^- 

*'  To  the  same  efiect  are  the  decisions  of  the  supreme  court  of  Louisiana. 
In  Smalley  v.  Lawrence,'  the  plaintiff  claimed  to  be  owner  of  several 
tracts  of  land,  by  purchase  from  the  United  States,  against  an  assign- 
ment of  his  property  to  his  creditors  by  her  husband.  The  parties  were 
married  in  1839,  and  the  land  was  bid  off  at  a  land  sale  in  1841,  and  paid 
far  by  the  husband,  who  took  the  receipts  in  the  name  of  his  wife,  the 
plaintiff,  and  the  court  said :  '  The  land  was  purchased  during  the  con- 
tinuance of  the  community,  and  although  the  receipts  or  certificates  are 
in  the  name  of  the  wife,  still  the  property  as  much  belongs  to  the  commu- 
nity as  if  it  stood  in  the  name  of  the  husband,  unless  she  can  prove  that 
the  purchases  were  made  with  her  own  money  or  the  property  was  given 
in  payment  of  a  debt  owing  to  her  in  her  own  right.  All  property  ac- 
quired by  either  spouse  during  the  existence  of  the  community,  the  law 
presumes  to  belong  to  it,  and  is  liable  for  community  debts.  If  the  wife 
sets  up  a  separate  claim,  she  must  make  legal  proof  of  it.  The  title 
being  in  her  name  does  not  even  raise  a  presumption  in  her  favor. *^  This 
invariable  presumption  which  attends  the  possession  of  property  by  either 
spouse  during  the  existence  of  the  community,  can  only  be  overcome  by 
elear  and  certain  proof  that  it  was  owned  by  the  claimant  before  mar- 
riage, or  acquired  afterwards  in  one  of  the'  particular  ways  specified  in 
the  statute,  or  that  it  is  property  taken  in  exchange  for,  or  in  the  invest- 
ment of,  or  as  the  price  of,  the  property  so  originally  owned  or  acquired. 
The  burden  of  proof  must  rest  with  the  claimant  of  the  separate  estate. 
Any  other  rule  would  lead  to  infinite  embarrassment,  confusion  and 
fraud."  The  principle  so  clearly  laid  down  by  Mr.  Justice  Field,  has 
been  reaffirmed  in  numerous  subsequent  decisions  without  exception,  and 
is  the  settled  doctrine  of  the  law  of  this  state. ^ 

<  15  Tex.,  278. 

*  Sec,  also,  Lott  v.  Keach,  5  Tex.,  394;  Heminin(^ay  v.  Matthews,  16  Id.,  207;  Parker  v. 
Chance,  U  Id.,  613;  VVelld  v.  C«jckrum;  13  Id.,  127;  Clairbome  v.  Tanner,  13  Id.,  69. 

•  9  Kob.,  201. 

'  See,  also,  Ford  v.  Ford,  1  La.,  201;  Davidson  v.  Stuart,  10  Id.,  146;  Bominguez  v.  Lee, 
17  Id.,  295;  Comeau  v.  Fontenot,  19  Id.,  405;  Fisher  v.  Gordy,  2  La.  An.,  762;  Provost  v. 
Belahouseaye,  5  Id.,  610;  Prendergast  v.  Oassidy,  8  Id.,  96;  Webb  v.  Peet,  7  Id,  92;  Andrew 
T.  Bradley,  10  Id.,  606;  Forbes  v.  Forbes,  11  Id.,  326. 

'See  the  following  cases  among  others:  Smith  v.  Smith,  12  Oal.,  216;  Mott  v.  Smith,  16 
Id.,  533,  557;  Burton  v.  Lies,  21  Id.,  87;  Adams  v.  Knowlton,  22  Id.,  283;  Riley  v.  Pehl,  23 
Id.,  70;  McDonald  v.  Badger,  23  Id.,  393;  Landers  v.  Bolton,  26  Id..  393,  420;  Ramndell  v. 
yuUer,  28Id.,  37;  Peck  y.  Brummagim,  31  Id.,  440;  Althof^v.  Conheim,  38  Id.,  230,  223. 
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While  thus  referring  to  the  decisions,  I  shall  quote  two  other  cases, 
although  their  bearing  is  now  directly  upon  points  to  be  mentioned  in  a 
subsequent  portion  of  the  discussion.  In  Pixley  v.  Huggins,'  the  facts 
were  as  follows:  One  L.  conveyed  certain  land  by  deed  to  the  wife  of  M. 
for  four  thousand  dollars^  which  sum  was  recited  in  the  deed  as  the  con- 
sideration thereof.  Afterwards,  M.  and  his  wife,  by  a  joint  deed  express- 
ing a  consideration  of  nine  thousand  five  hundred  dollars,  conveyed  the 
same  land  to  the  plaintiff,  this  deed  being  sufficiently  acknowledged  by 
the  husband,  M.,  but  not  so  acknowlQdged  by  his  wife  as  to  make  it  a 
valid  deed  bv  her.  The  deed  in  this  condition  was  recorded.  Some  time 
after  this  last  conveyance,  the  defendants  obtained  a  judgment  against 
M.,  which  was  docketed  in  the  county  where  the  land  was  situated,  and 
execution  thereon  was  issued  to  the  sheriff.  He,  therefore,  levied  on 
this  land  and  advertised  all  of  M.'s  right  and  title  in  it  for  sale,  claiming 
that  the  aforesaid  deed  frojn  M.  and  his  wife  to  the  plaintiff  was  void. 
Plaintiff  brought  this  action  to  restrain  defendants  and  the  said  sheriff 
from  selling  the  land  under  the  execution.  The  court  held  that  the  in- 
junction should  be  granted;  because  by  the  deed  fromL.  to  Mrs.  M.,  the 
land  thus  conveyed  to  her  became  community  property,  and  the  husband 
M.  had  the  absolute  power  to  dispose  of  it,  and  the  full  title  passed  to 
the  plaintiff  by  M.'ssole  deed,  even  though  M.'s  wife  had  not  attempted  to 
join  in  it. 

On  the  subject  of  the  land  being  community  properly,  and  not  the 
separate  property  of  Mrs.  M.,  the  court  further  held  that  the  fact  that 
the  deed  from  L.  was  taken  in  the  name  of  M.*s  wife  alone,  created  no 
inference  nor  presumption  that  the  property  was  her  separate  property, 
the  deed  having  been  made  on  a  purchase;  that  the  fact  of  a  purchase 
from  a  third  person  excludes  the  supposition  of  an  acquisition  by  gift, 
bequest,  devise  and  descent;  and  that  in  the  absence  of  proof  that  the 
purchase  was  made  with  the  separate  funds  of  the  wife,  the  presumption 
that  it  is  community  property  is  absolute  and  conclusive;  and  that  the 
husband  could  sell  and  convey  the  community  property  by  his  sole  deed 
without  the  concurrence  or  consent  of  his  wife.  Again,  in  Tusten  v. 
Faught,^^  it  was  held  that  when  land  is  conveyed  to  a  married  woman  by 
a  deed  which  recites  a  consideration  of  money  paid,  as  well  as  love  and 
affection,  the  land  so  conveyed  becomes  community  property,  and  the 
deed  of  the  husband  alone  is  sufficient  to  convey  it  to  a  third  person. 

My  attention  was  directed  to  some  of  the  peculiarities  of  the  commu- 
nity property  system,  and  to  possible  results  which  might  flow  from  it, 
by  the  facts  of  a  case  which  recently  came  under  my  notice.  As  this 
case  furnishes  a  striking  illustration  of  these  possibilities,  I  shall  briefly 
state  its  material   facts,   suppressing  of   course   all  names,  places,  and 

»15CaL,128.  'o  23  Cal.,  237. 
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dates.     It  is  enough  that  the  case  actually  occurred  in  one  of  the  coun- 
ties of  this  state.     A  gentleman,  whom  I  will  call  A.,  formerly  resided  in 
this  state.     He  was  married  and  owned  property.     A.  's  wife's  father,  who 
lived  in  another  state,    possessed   a   considerable   property.     On   the 
death  of  her  father  Mrs.  A.  received  a  considerable  sum  as  her  portion 
of   his  estate,  either  as   a  legacy,    or   as  her  distributive  share.     This 
amount  she  invested  in  lands,  taking  the  title  thereto  in  her  own  name. 
The  deeds  were  in  the  ordinary  form  of  simple. conveyances,  vesting  the 
title  in  her  as  the  grantee,  reciting  the  purchase  price  as  so  much  money 
paid  by  her,  but  not  indicating  in  any  manner  that  the  price  so  paid 
was  her  separate  estate,  nor  the  source  from  which  she  derived  it.     All 
this  took  place  many  years  ago,  during  their  marriage,  and  before  Mr. 
A.'s  death.    Mrs.  A.  continued  to  hold  these  lands  during  the  remainder 
of  her  husband's  life,  and  down  to  her  own  death.     Some  time  after  this 
conveyance  to  her  Mr.  A.   died,  leaving  one  child,  and  Mrs.  A.,   his 
widow.     His  estate  was  regularly  administered  upon  and  settled.     Sev- 
eral years  afterwards  elapsed  and  their  only  child  died;  and  finally,  not 
very  long  since,  Mrs.  A.  died.     The  only  parties  interested  in  her  estate 
were  certain  collateral  relatives  of  Mr.  A. ,  and  certain  collateral  relatives — 
say  brothers  and  sisters — of  Mrs.  A.     Thereupon  the  collateral  relatives  of 
the  husband,  Mr.  A.,  perhaps  then  for  the  first  time  discovering  the  na- 
ture of  Mrs.  A.'s  title,  insisted  that  the  lands  so  conveyed  to  Mrs.  A. 
during  the  marriage,  as  above  described,  were  not  her  separate  property, 
but  were  community  property,  and  as  such,  a  portion  thereof  belonged 
to  Mr.  A.,  and  they  as  his  heirs  were  entitled  to  succeed  to  that  portion. 
This  claim  of  Mr.  A.'s  heirs  was  sustained  by  the  doctrine  that  all  prop- 
erty  acquired  by  the  wife  by  purchase  during  the  marriage  is  presumed 
to  be  community  property.     Indeed,  the  cases  hold,  as  has  been  shown, 
that,  where  a  purchase  is  made  from  a  third  person,  the  fact  of  the  title 
being  taken  in  the  name  of  the  wife  does  not  raise  the  slightest  inference 
that  the  property  so  acquired  by  her  is  her  private  property.     The  heirs 
of  Mrs.  A.  knew,  with  a  moral  certainty,  that  the  lands  were  purchased 
by  her  with  funds  received  by  bequest  or  inheritance  from  her  own 
father's  estate,  and  they  were  therefore  her  separate  property  in  which 
the  heirs  of  Mr.  A.  had  no  interest  whatever.     But  to  overcome  the 
contrary    presumption    and  establish   this  fact,   requires,   as  the   de- 
cisions all  hold,  clear,  convincing,  and  unequivocal  legal  proof. 

On  account  of  the  lapse  of  many  years  since  the  lands  were  conveyed 
to  her  it  was  very  difficult  to  obtain  such  proof,  or  in  fact,  any  legal  evi- 
dence. It  required  the  evidence  of  some  one  who  had  a  personal  knowl- 
edge that  the  price  paid  for  the  lands  was  money  received  by  Mrs  A.,  as 
a  legatee  or  distributee,  from  her  father's  estate.  It  so  happened  that 
the  gentlemen,  who  had  acted  as  legal  advisers  of  Mr.  and  Mrs.  A.  at 
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and  after  the  time,  ^ere  dead.  A  gentleman  who  had  long  managed 
Mrs.  A.'s  business  affairs  as  her  agent  was  also  dead.  No  evidence  bear- 
ing upon  the  matter  was  preserved  in  the  papers  of  these  parties. 
Other  probable  witnesses  were  dead  or  had  disappeared.  At  last,  how- 
ever, after  much  inquiry,  a  person  was  found  who  was  instrumental  in 
effecting  the  purchase,  and  through  whose  hands  the  purchase  price  had 
passed,  and  who  was  able  to  establish  the  fact  from  his  own  personal 
knowledge,  that  the  consideration  paid  by  Mrs.  A.  for  the  lands  so  con- 
veyed to  her  was  money  received  by  her  from  the  estate  of  her  deceased 
father.  From  the  information  thus  communicated  by  this  gentleman, 
the  relatives  of  Mr.  A.  were  necessarily  satisfied  that  the  lands  in  ques- 
tion were  Mrs.  A.'s  separate  property,  and  abandoned  their  claim  upon 
it  without  further  controversy.  If  Mrs.  A. 's  relatives  had  been  unable 
to  procure  such  satisfactory  legal  proof,  and  a  litigation  had  ensued,  it 
is  difficult  to  see  how  the  heirs  of  Mr.  A.  could  have  been  prevented  from 
successfully  maintaining  the  claim  that  the  lands  were  community 
property,  and  that  they  were  entitled  to  the  portion  of  it  belonging,  in 
that  case,  to  the  deceased  husband. 

It  thus  becomes  possible  under  this  system  that,  at  the  expiration  of 
many  years  after  the  husband's  death,  and  after  his  estate  has  appar- 
ently been  fully  administered,  settled  and  distributed,  lands,  of  which 
the  title  is  shown  by  the  records  to  be  held  by  the  wife,  may,  on  her 
death,  be  claimed  by  the  husband's  heirs  as  community  property  of  the 
spouses;  and  the  success  of  such  claim  may  wholly  depend  upon  the 
personal  knowledge  and  recollection  of  witnesses  as  to  facts  which  do 
not  appear  upon  the  record,  althought  the  lands  were  conveyed  to  her 
during  the  marriage  and  have  ever  since  remained  i|i  her  ownership,  and 
during  all  that  time  have  been  regarded  and  treated  as  her  own  separate 
property,  and  although  they  were  in  fact  her  separate  property,  having 
been  paid  for  by  her  with  money  received  by  bequest.  The  presumption 
being  in  favor  of  the  claim  that  the  lands  are  community  property,  the 
success  of  the  wife's  heirs  in  overcoming  the  presumption  and  establish- 
ing her  right  of  separate  property,  may  rest  wholly  in  their  ability  to 
prove  by  parol  testimony  this  single  fact  that  the  purchase  price 
was  paid  in  such  a  manner.  In  other  words,  although  a  wife's 
apparent  record  to  it  may  be  perfect  and  unbroken,  seeming  to  vest  in 
her  a  complete  legal  ownership,  yet  it  may  be  presumptively  no  title  at 
all,  and  may  be  wholly  defeated  by  parol  proof  of  a  fact  outside  of  the 
record,  and  which  need  not  appear  on  the  record.  The  very  same  re- 
sults might  arise  vdth  respect  to  personal  property.  «/.  N,  P, 

(lb  be  oorUiniced,) 
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GIRGUn   GOUBT,  DISTBIGT  OF GALIFORNIA. 
In  the  matter  of  Look  Tin  Sing,  on  Habeas  Corpus.* 

September  tO,  1884 

CiTIZBNSHIP  OF  PEBS0N8  BOBN  IN  THE   UNITBD  STATES  OF  CHINESE  P.VRENTS.  — A  persoa 

bom  within  the  United  States  of  Chinese  parents  residing  therein,  and  not  engiiged  in  any 

iplomatic  or  official  cai)acity  under  the  Emperor  of  China,  is  a  citizen  of  the  United  States. 

Construction  of  words  "subject  to  jurisdiction  thereof/'  in  first  clai'se  of  sec- 
tion 1  or  the  14th  Amendment  to  the  Constitution. — Persons  are  subject  to  the  jurisdiction 
of  the  United  States  who  are  within  their  dominions  and  under  the  protection  of  their  laws, 
with  the  consequent  obligation  to  obey  them  when  obedience  can  be  rendered ;  but  only  those 
who  are  thus  subject  bv  their  birth  or  naturalization  are  within  the  terms  of  the  amendment. 
The  jurisdiction  over  these  latter  must  at  the  time  be  both  actual  and  exclusive.  Persons 
excepted  from  citizenship,  notwithstanding  their  birth  or  naturalization  in  the  United  States. 

Origin  of  the  clause  in  the  Ambnduent  declaring  who  are  citizens  of  the  United 
States. — Previous  to  this  amendment,  the  general  doctrine,  except  as  appli^  to  Africans 
brought  here  and  sold  as  slaves,  and  their  descendants,  was,  that  birth  withm  the  dominions 
and  jurisdiction  of  the  Unitea  States,  of  itself  created  citizenship.  The  amendment  was 
adopted  as  an  authoritative  declaration  of  this  doctrine  as  to  the  white  race,  and  also  to  do 
away  with  the  exception  as  to  Africans  and  their  descendants. 

The  Restriction  Acts  not  applicable  to  citizens.— The  acts  of  congress  of  1882  and 
1884,  restricting  the  unmigration  of  Chinese  laborers  to  the  United  States,  are  not  applicable 
to  citizens  of  the  United  s^tates,  thoup^h  of  Chinese  parentage.  No  citizen  can  be  excluded 
from  the  United  States  except  in  punishment  for  crime. 

Before  Field,  Circuit  Justice;  Sawyeb,  Circuit  Judge,  and  Sabii7> 
District  Judge.f 

T,  D.  Riordan  and  William  M.  Stewaxt,  for  the  petitioner. 

8.  0>  HiWom^  United  States  attorney,  Carroll  Cook^  assistant 
United  States  attorney,  and  John  N,  Pomeroy,  for  the  United  States. 

By  the  Court,  Field,  C.  J.  The  petitioner  belongs  to  the  Chi- 
nese race,  but  he  was  born  in  Mendocino,  in  the  state  of  California, 
in  1870.  In  1879  he  went  to  China,  and  returned  to  the  port  of  San 
Francisco  during  the  present  month  (September,  1884),  and  now 
seeks  to  land,  claiming  the  right  to  do  so  as  a  natural  born  citizen 
of  the  United  States.  It  is  admitted  by  an  agreed  statement  of  facts 
that  his  parents  are  now  residing  in  Mendocino  in  California,  and 
have  resided  there  fr>r  the  last  twenty  years;  that  they  are  of  the 
Chinese  race,  and  have  always  been  subjects  of  the  Emperor  of 
China;  that  his  father  sent  the  petitioner  to  China,  but  with  the 
intention  that  he  should  return  to  this  country;  that  the  father  is  a 
merchant  at  Mendocino,  and  is  not  here  in  any  diplomatic  or  other 
official  capacity  under  the  Emperor  of  China.  The  petitioner  is 
without  any  certificate,  under  the  act  of  1882  or  of  1884,  and  the 
district  attorney  of  the  United  States,  intervening  for  the  govern- 
ment, objects  to  his  landing  for  the  want  of  such  certificate. 

The  first  section  of  the  fourteenth  amendment  to  the  constitution 
declares  that  ''All  persons  born  or  naturalized  in  the  United  States, 
and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the  United 

*fNovB. — The  opinion  In  this  case  as  reported,  ante,  page  71,  bavlng  been  can^fally  revised,  it  Is 
thought  desirable  to  republish  it  in  the  form  in  which  it  will  appear  in  the  records  of  the  court.  No 
change  has  been  made  In 'the  i>ointB  decided,  bat  they  are  more  clearly  stated  and  more  fully  illus- 
trated.] 

t  Judge  Hoffman  did  not  sit  on  the  hearing  of  this  case,  but  he  was  on  the  bench  when  the 
opinion  was  dflivered,  and  concurred  in  the  views  expressed. 
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States,  and  of  the  state  wherein  they  reside."  This  language  woald 
seem,  to  be  sufficiently  broad  to  cover  the  case  of  the  petitioner. 
He  is  a  person  born  in  the  United  States.  Any  doubt  on  the  sub- 
ject, if  there  can  be  any,  must  arise  out  of  the  words  '^subject  to  the 
jurisdiction  thereof."  They  alone  are  subject  to  the  jurisdiction  of 
the  United  States  who  are  within  their  'dominions  and  under  the 
protection  of  their  laws,  and  with  the  consequent  obligation  to  obey 
them,  when  obedience  can  be  rendered;  and  only  those  thus  subject 
by  their  birth  or  naturalization  are  within  the  terms  of  the  amend- 
ment. The  jurisdiction  over  these  latter  must  at  the  time  be  both 
actual  and  exclusive.  The  words  mentioned  except  from  citizenship 
children  born  in  the  United  States  of  persons  engaged  in  the  diplo- 
matic service  of  foreign  governments,  such  as  ministers  and  ambas- 
sadors, whose  residence,  by  a  fiction  of  public  law,  is  regarded  as 
part  of  their  own  country.  This  ex-territoriality  of  their  residence 
secures  to  their  children  born  here  all  the  rights  and  privileges 
which  would  enure  to  them  had  they  been  born  in  the  country  of 
their  parents.  Persons  born  on  a  public  vessel  of  a  foreign  country, 
whilst  within  the  waters  of  the  United  States,  and  consequently 
within  their  territorial  jurisdiction,  are  also  excepted.  They  are 
considered  as  born  in  the  country  to  which  the  vessel  belongs.  In 
the  sense  of  public  law,  they  are  not  born  within  the  jurisdiction  of 
the  United  States. 

The  language  used  has  also  a  more  extended  purpose.  It  was 
designed  to  except  from  citizenship  persons  who,  though  bom  or 
naturalized  in  the  United  States,  have  renounced  their  allegiance  to 
our  government,  and  thus  dissolved  their  political  connection  with 
the  country.  The  United  States  recognize  the  right  of  every  one  to 
expatriate  himself  and  choose  another  country.  This  right  would 
seem  to  follow  from  the  greater  right  proclaimed  to  the  world  in  the 
memorable  document  in  which  the  American  colonies  declared  their 
independence  and  separation  from  the  British  crown,  as  belonging 
to  everv  human  being — God-given  and  inalienable — ^the  right  to 
pursue  his  own  happiness.  The  English  doctrine  of  perpetual  and 
unchangeable  allegiance  to  the  government  of  one's  birth,  attending 
the  subiect  wherever  he  goes,  has  never  taken  root  in  this  country, 
althougn  there  arejudicial  dicta  that  a  citizen  cannot  renounce  his 
allegiance  to  the  United  States  without  the  permission  of  the  gov- 
ernment, under  regulations  prescribed  by  law;  and  this  would  seem 
to  have  been  the  opinion  of  Chancellor  Kent  when  he  published 
his  Commentaries,  nxxt  a  different  doctrine  prevails  now.  The 
naturalization  laws  have  always  proceeded  upon  the  theory  that  any 
one  can  change  his  home  and  allegiance  without  the  consent  of  his 
government.  And  we  adopt  as  citizens  those  belonging  to  our  race, 
who,  coming  from  other  lands,  manifest  attachment  to  our  institu- 
tions, and  desire  to  be  incorporated  with  us.  So  profoundly  con- 
vinced are  we  of  the  right  of  these  immigrants  from  other  countries 
to  change  their  residence  and  allegiance,  that  as  soon  as  they  are 
naturalized  they  are  deemed  entitled,  with  the  native-lK>m,  to  all 
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the  protection  which  the  government  can  extend  to  them,  wherever 
they  may  be,  at  home  or  abroad.  And  the  same  right  which  we 
accord  to  them  to  become  citizens  here,  is  accorded  to  them,  as  well 
as  to  the  native-born,  to  transfer  their  allegiance  from  our  govern- 
ment to  that  of  other  states. 

In  an  opinion  of  attorney-general  Black,  in  the  case  of  a  native 
Bavarian,  who  came  to  this  country,  and,  after  being  naturalized, 
returned  to  Bavaria,  and  desired  to  resume  his  status  as  a  Bavarian, 
this  doctrine  is  maintained.  **  There  is,"  he  says,  **no  statute  or 
other  law  of  the  United  States  which  prevents  either  a  native  or 
naturalized  citizen  from  severing  his  political  connection  with  this 
government,  if  he  sees  proper  to  do  so,  in  time  of  peace,  and  for  a 
purpose  not  directly  injurious  to  the  interests  of  the  country.   There 

15  no  mode  of  renunciation  prescribed.  In  my  opinion,  if  he  emi- 
grates, carries  his  family  and  effects  with  him,  manifests  a  plain  in- 
tention not  to  return,  takes  up  his  permanent  residence  abroad,  and 
assumes  the  obligation  of  a  subject  to  a  foreign  >government — this 
would  imply  a  dissolution  of  his  previous  relations  with  the  United 
States,  and  I  do  not  think  we  could,  or  would,  afterwards  claim 
from  him  any  of  the  duties  of  a  citizen :"  Opinions  of  Attorney-gen- 
erals, vol.  IX,  62. 

The  doctrine  thus  stated  has  long  been  received  in  the  United 
States  as  a  settled  rule  of  public  law;  and  in  the  treaty  of  1868,  be- 
tween China  and  this  country,  the  right  of  man  to  change  his  home 
and  allegiance  is  recognized  as  '*  inherent  and  inalienable:"  Art.  V., 

16  Stats.,  740.  And  in  the  recital  of  an  act  of  congress  passed 
nearly  at  the  same  time  with  the  signing  of  the  treaty,  this  right  is 
assumed  to  be  ''a  natural  and  inherent  right  of  all  people,  indis- 
pensable to  the  enjoyment  of  the  rights  of  life,  liberty  and  the  pur- 
suit of  happiness; '  and  in  the  body  of  the  act,  '^  any  declaration,  in- 
struction, opinion,  order  or  decision  of  any  officers  of  this  govern- 
ment which  denies,  restricts,  impairs  or  questions  the  right  of  ex- 
patriation," is  declared  to  be  *' inconsistent  with  the  fundamental 
principles"  of  our  goverment:  13  Stats.,  223;  B.  S.,  sec.    1,999.* 

*Tbe  treaty  was  signed  on  the  28th  of  July,  1868.  The  following  act  of  congress  was 
approved  the  27th  of  tne  same  month. 

CHAP.  OCXLDL — An  act  concerning  the  rights  of  American  citizens  in  foreign  states. 

Whkrbas  the  right  of  expatriation  is  a  natural  and  inherent  right  of  all  people,  indispens- 
ab  le  to  the  enjoyment  of  the  rights  of  life,  liberty  and  the  pursuit  of  happiness;  and  whereas 
in  the  recognition  of  this  principle  this  government  has  freely  received  emigrants  from  all 
nations,  and  invested  them  with  the  rights  of  citizenship;  and  whereas  it  is  claimed  that 
such  American  citizens,  with  their  descendants,  are  subjects  of  foreign  states,  owing  allegiance 
to  the  governments  thereof;  and  whereas  it  is  necessary  to  the  maintenance  of  public  peace 
that  this  claim  of  foreign  allegiance  should  be  promptly  and  finally  disavowed;  tnerefore, 

Be  it  enacted  by  the  senate  and  house  of  representatives  of  the  United  States  of  America, 
in  congref  8  assembled,  That  any  declaration,  instruction,  opinion,  order  or  decision  of  any 
officers  of  this  government,  which  denies,  restricts,  impairs  or  questions  the  right  of  expatri- 
ation, is  hereby  declared  inconsistent  witn  the  fundamental  principles  of  this  government. 

Sec.  2.  And  be  it  further  enacted.  That  all  naturalized  citizens  of  the  United  States, 
while  in  foreign  states,  shall  be  entitled  to,  and  shall  receive  from  this  government,  the  same 
protection  of  persons  and  property  that  is  accorded  to  native- bom  citizens  in  like  situations 
aud  circumstances. 

Sec.  3.  And  be  it  further  enacted.  That  whenever  it  shall  be  made  known  to  the  president 
that  any  citizen  of  the  United  States  has  been  unjustly  deprived  of  his  liberty  by  or  under 
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So,  therefore,  if  persons  bora  or  naturalized  in  the  United  States 
have  removed  from  the  country  and  renounced,  in  any  of  the  ordi- 
nary modes  of  renunciation,  their  citizen?^* ip,  they  thenceforth 
cease  to  be  subject  to  the  jurisdiction  of  the  United  States.* 

With  this  explanation  of  the  meaning  of  the  words  in  the  four- 
teenth amendment,  "subject  to  the  jurisdiction  thereof,"  it  is  evi- 
dent that  they  do  not  exclude  the  petitioner  from  being  a  citizen. 
He  is  not  within  anv  of  the  classes  of  persons  excepted  from  citi- 
zenship; and  the  jurisdiction  of  the  United  States  over  him  at  the 
time  oif  his  birth  was  exchisive  of  that  of  any  other  country. 

The  clause  as  to  citizenship  was  inserted  in  the  amendment,  not 
merely  as  an  authoritative  declaration  of  the  generally  recognized 
law  of  the  country  so  far  as  the  white  race  is  concerned,  but  also  to 
overrule  the  doctrine  of  the  Dred  Scott  case,  affirming  that  persons 
of  the  African  race  brought  to  this  country  and  sold  as  slaves,  and 
their  descendants,  were  not  citizens  of  the  United  States  nor  capa- 
ble of  becoming  such.  The  clause  changed  the  entire  status  of 
these  people.  It  lifted  them  from  their  condition  of  mere  freedmen 
and  conferred  upon  them ,  e(]^uaily  with  all  other  native-born,  the 
rights  of  citizensnip.  When  it  was  adopted,  the  naturalization  laws 
of  the  United  States  excluded  colored  persons  from  becoming  citi- 
zens, and  the  freedmen  and  their  descendants,  not  being  aliens,  were 
without  the  purview  of  those  laws.  So  the  inability  of  persons  to 
become  citizens  under  those  laws  in  no  respect  impairs  the  effect  of 
their  birth,  or  of  the  birth  of  their  children,  upon  the  status  of 
either  as  citizens  under  the  amendment  in  question. 

the  authority  of  any  foreign  crovernment,  it  shall  be  the  duty  of  the  president  forthwith  to 
demand  of  that  government  the  rensons  for  such  imprisonment,  and  if  it  appears  to  be  wrong- 
ful and  in  violation  of  the  rights  of  American  citizenship,  the  president  shall  forthwith  demand 
the  release  of  such  citizen,  and  if  the  release  so  demanded  is  unreasonably  delayed  or  refused, 
it  shall  be  the  dutv  of  the  president  to  use  such  means,  not  amounting  to  acts  of  war,  as  hemay 
think  necessary  and  proper  to  obtain  or  effectuate  such  release,  and  all  the  facts  or  proceed- 
ings relative  thereto  shall,  as  soon  as  practicable,  be  communicated  by  the  president  to 
congress. 
Approved  July  27, 1868. 

The  provisions  of  this  statute  are  re-enacted  in  the  revised  statutes  in  sections  1,999,  2,000 
and  2,001. 

*M.any  other  cases  might  be  mentioned  where  persons  would  not  be  citizens  though  born 
in  the  country.  Thus,  as  Kent  says:  ''If  a  i>ortion  of  the  country  be  taken  and  held  by 
conquest  in  war,  the  conquerer  acquires  the  rights  of  the  conquered  as  to  its  dominion  and 
government,  and  children  born  in  the  armies  of  a  state  while  abroad  and  occupying  a  foreign 
country,  are  deemed  to  be  bom  in  the  alles^iance  of  the  sovereign  to  whom  the  army  belongs:** 
2  Comm. .  42.  By  all^iance,  as  thus  used,  is  meant  the  duty  of  obedience  to  the  government 
or  sovereign  under  which  the  children  live,  for  the  protection  they  receive.  But,  while  they 
are  in  their  infancy,  they  cannot,  of  course,  perform  that  duty,  aud  its  performance  must 
necessarily  be  respited  until  they  arrive  at  tne  years  of  discretion  and  responsibility.  They 
then  owe  obedience,  not  only  for  the  protection  then  enjoyed,  but,  as  observed  by  Jud^re 
Wilson,  for  that  which  they  have  received  from  their  birth:  1  Wilson's  Works,  313.  By 
being  bom  within  the  allegiance  of  a  government  is  only  meant,  being  born  within  the  pro- 
tection of  its  laws,  with  a  consequent  obligation  tu  obey  them  when  obedience  can  be  ren- 
dered. 

So  also  as  to  members  of  the  Indian  tribes  within  the  limits  of  the  United  States;  these 
tribes  .are  independent  political  communities,  retaining  in  many  respects  the  right  of  self- 
government,  notwithstanding  they  are  under  the  protecting  power  of  the  United  Statw,  and 
a  member  thereof,  though  bom  in  the  country,  is  not  by  his  birth  a  citizen  of  the  United 
States  under  the  fourteenth  amendment.  He  is  not  born  under  their  actual  and  exclusive 
jurisdiction,  which  the  amendment  contemplates:  McKay  v.  Campbell,  2  Sawyer,  118;  U.  S. 
V.  Osborne,  6  Ibid.,  406;  Worcester  v.  Georgia,  6  Peters,  515. 
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Independentl;]^  of  the  constitutional  provision,  it  bas  always 
been  tne  doctrine  of  this  country,  except  as  applied  to  Africans 
brought  here  and  sold  as  slaves  and  their  descendants,  that  birth 
within  the  dominions  and  jurisdiction  of  the  United  States  of  itself 
ereates  citizenship.  This  subject  was  elaborately  considered  by  as- 
sistant vice-chancellor  Sanford,  in  Lynch  against  Clarke,  found  in 
the  first  volume  of  his  reports.  Tn  that  case,  one  Julia  Lynch,  born 
in  New  York,  in  1819,  of  alien  parents,  during  their  temporary  so- 
jonm  in  that  city,  returned  with  them  the  same  year  to  their  native 
country,  and  always  resided  there  afterwards.  It  was  held  that  she 
was  a  citizen  of  the  United  States. 

After  an  exhaustive  examination  of  the  law,  the  vice-chancellor 
said  that  he  entertained  no  doubt  that  every  person  born  within  the 
dominions  and  allegiance  of  the  United  States,  whatever  the  situa- 
tion of  his  parents,  was  a  natural  born  citizen;  and  added,  that  this 
was  the  general  understanding  of  the  legal  profession,  and  the  uni- 
Yersal  impression  of  the  public  mind.  In  illustration  of  this  gen- 
eral understanding,  he  mentions  the  fact,  that  when  at  an  election 
an  inquiry  is  made  whether  the  person  ofifering  to  vote  is  a  citizen  or 
an  alien,  if  he  answers  that  he  is  a  native  of  this  country  the  answer 
is  received  as  conclusive  that  he  is  a  citizen;  that  no  one  inquires 
further;  no  one  asks  whether  his  parents  were  citizens  or  foreigners; 
it  is  enough  that  he  was  born  here,  whatever  was  the  status  of  his 
parents.  He  shows  also  that  legislative  expositions  on  the  subject 
speak  but  one  language,  and  he  cites  to  that  effect  not  only  the  laws 
of  the  United  States,  but  the  statutes  of  a  great  number  of  the 
states,  and  establishes  conclusively  that  there  is  on  this  subject  a 
concurrence  of  legislative  declaration  with  judicial  opinion,  and  that 
both  accord  with  the  general  understanding  of  the  profession  and  of 
thepublic* 

Whether  it  be  possible  for  an  alien,  who  could  be  naturalized 
tinder  our  laws,  to  renounce  for  his  children,  whilst  under  the  age 
of  majority,  the  right  of  citizenship,  which  by  those  laws  he  could 
acquire  for  them,  it  is  unnecessary  to  consider,  as  no  such  question  is 

E resented  here.     Nor  is  the  further  question  before  us  whether,  if 
e  cannot  become  a  citizen,  he  can,  by  his  act,  release  any  right 
conferred  upon  them  by  the  constitution. 

*  In  1855  congress  passed  the  following  act,  securing  citizenship  to  children  of  citizens  o' 
the  United  States  bom  without  their  limits : 

CHAP.  LXXI. — An  act  to  secur^  the  right  of  citizenship  to  children  of  citizens  of  the 

United  States  bom  out  of  the  limits  thereof. 

Be  it  enacted  bv  the  senate  and  house  of  representatives  of  the  United  States  of  America 
in  congress  assembled,  that  persons  heretofore  bom,  or  hereafter  to  be  bom,  out  of  the  limits 
and  jurisdiction  of  the  United  States,  whose  fathers  were  or  shall  be  at  the  time  of  their 
birth  citizens  of  the  United  States,  shall  be  deemed  and  considered,  and  are  hereby  declared 
to  be,  citizens  of  the  United  States:  Provided,  however,  that  the  rights  of  citizenship  shall 
not  descend  to  persons  whose  fathers  never  resided  in  the  United  States. 

Sbc.  2.  And  be  it  further  enacted,  that  any  woman  who  mi^ht  lawfully  be  naturalized 
under  the  existing  laws,  married,  or  who  shall  be  married,  to  a  citizen  of  the  United  States, 
slmll  be  deemed  and  taken  to  be  a  citizen. 

Approved  February  10,  1855. 

The  provisions  of  this  statute  are  re-enacted  in  the  revised  statutes  in  sections  1,993  and 
1,994. 
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As  to  the  position  of  the  district  attorney  that  the  restriction  act 
prevents  the  re-entry  of  the  petitioner  into  the  (Tnited  States,  even 
if  he  be  a  citizen,  only  a  word  is  necessary.  The  petitioner  is  the 
son  of  a  merchant,  and  not  a  laborer  within  the  meaning  of  the  act. 
Being  a  citizen,  the  law  could  not  intend  that  he  should  ever  look 
to  the  government  of  a  foreign  country  for  permission  to  return  to 
the  United  States.^  And  no  citizen  can  be  excluded  from  tliis 
country  except  in  punishment  for  crime.  Exclusion  for  any  other 
cause  is  unknown  to  our  laws  and  beyond  the  power  of  Conp;ress. 
The  petitioner  must  be  allowed  to  land,  and  it  is  so  ordered. 


SUPREME  COURT  OF  CALIFORNIA, 

No.  8.600. 

In  BR  Estate  op  Hopper. 

Department  One.    Filed  November  6,  1884* 

Devise— CoNSTROCTioN  of— Sale,  and  Rb-pi}rohase  or  Land  Deviskd.— A  testates*  de- 
vised to  his  son  *'  all  that  portion  of  real  estate  he  has  enclosed  and  now  has  in  his  posBeBsaoHy 
supposed  to  contain  one  hundred  and  forty  acres,  more  or  less."  By  other  provisions  of  the 
will  an  intention  wa9  manifested  to  dispose  of  all  the  propertv  the  testator  poBWflsed.  Sub- 
sequent to  the  date  of  the  will  he  sold  a  |)ortion  of  the  bmd  devitod,  and  afterwards  bought 
the  same  back.  Heldf  that  the  portion  so  sold  and  bought  back  passed  to  the  son  under  th« 
foregoing  devise. 

Appeal  from  a  judgment  of  the  superior  court  for  Napa  oounty. 
The  opinion  states  the  facts. 

Spencer  &  Henning,  and  Stanly,  Stoney  dk  Hayes,  for  the  appel- 
lant. 

Church  &  Johnson  and  A.  J.  Hull,  for  the  respondents. 

Boss,  J.  Charles  Hopper,  on  the  first  of  April,  1868,  made  his 
last  will  and  testament,  which  contained  a  devise  to  his  son  Thomas 
in  these  words:  *'I  give,  bequeath  and  devise  to  my  son  Thomas  B. 
Hopper  that  portion  of  real  estate  he  has  inclosed  and  now  has  in 
his  possession,  supposed  to  be  one  hundred  and  forty  (140)  acres, 
more  or  less. "  At  the  date  of  the  will,  Thomas  B.  Hopper  had  in- 
closed and  in  his  possession  a  portion  of  his  father*s  land,  contain- 
ing about  one  hundred  and  forty  acres.  On  the  fourteenth  of  June, 
1870,  the  testator  sold  and  conveyed  eighteen  acres  and  a  fraction  of 
this  tract  to  ene  Baldwin,  which  portion,  for  convenience,  will  be  re- 
ferred to  as  the  Baldwin  tract,  and  on  the  twenty-first  of  February, 

*  The  restriction  act  of  congress  of  July  5, 1884,  amending  the  act  of  May  6, 1882,  "  to  ex- 
ecute certain  treaty  stipulations  relating  to  Chinese,"  provides  that  everv  Chinese  penoa 
other  than  a  laborer,  entitled  to  enter  tne  United  States  under  the  treaty  Between  our  gov- 
ernment and  China,  or  under  that  act,  shall  obtain  from  the  Chinese  government  or  the  gov- 
ernment of  which  he  is  a  subject,  its  permission  to  come  within  the  United  States,  authen- 
ticated by  its  certificate  containing  various  particulars  of  himself  and  family,  so  as  to  clearly 
identify  him;  and  whilst  such  certificate  bonly^fita  /ocia  evidence  against  our  govern- 
ment, it  is  made  the  sole  evidence  permissible  on  the  part  of  the  person  producing  it  to  e^  *^ 
lish  his  right  of  entry  into  the  United  States:  Chap.  220,  sec.  6;  Stats,  of  188^-4,  USu 
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1871,  sold  and  conveyed  to  one  Forbes  eighteen  acres  thereof.  On 
the  fourth  of  October,  1871,  the  testator  executed  a  codicil  to  his 
will  by  which  certain  provisions  of  the  will  were  altered,  but  which 
did  not  interfere  with  the  devise  to  Thomas  B.  Hopper.  On  the 
nineteenth  of  July,  1872,  the  testator  re-purchased  the  Baldwin  tract, 
and  thereupon  entered  into  possession  of  it  and  remained  in  posses- 
sion and  seized  in  fee  thereof  until  his  death.  On  the  twenty-fifth 
of  January,  1878,  the  testator  conveyed  to  his  son  Thomas  by  deed 
that  portion  of  the  property  devised  to  him  not  embraced  in  the  con- 
veyance to  Baldwin  and  Forbes.  After  the  death  of  the  testator, 
which  occurred  on  the  twenty-fourth  of  September,  1880,  his  will, 
with  the  codicil,  was  duly  admitted  to  probate,  and  administration 
upon  the  estate  duly  had.  Upon  the  fined  distribution  of  the  estate 
the  question  involved  in  this  appeal  arose.  That  question  is.  Who  is 
entitled  to  the  Baldwin  tract — Thomas  B.  Hooper  or  the  residuary 
legatee  ? 

According  to  the  rule  of  the  common  law,  after-acquired  real 
estate  did  not  pass  by  a  will.  And  this  rule  was  enforced  so  strictly, 
that  a  will  was  held  to  be  inoperative  upon  real  estate  of  which  the 
testator  was  the  owner  at  the  time  of  the  making  of  the  will,  and 
afterwards  sold,  re-purchased,  and  died  seized — which  is  the  exact 
ease  at  bar.  Tested,  therefore,  by  the  rule  of  the  common  law,  it  is 
plain  that  Thomas  B.  Hopper  would  not  be  entitled  to  the  disputed 
premises.  But  in  this  state,  as  in  many  others,  that  rule  has  been 
changed  by  statute.  Section  22  of  the  act  of  April  10,  1850,  as 
amended  in  1866  (Stats.  1865-6,  p.  381),  provides:  "Any  estate, 
right  or  interest  in  lands  acquired  by  the  testator  after  the  making 
of  his  will,  shall  pass  thereby  and  in  like  manner  as  if  (possessed) 
at  the  time  of  making  the  will,  if  such  shall  manifestly  appear  by 
the  will  to  have  been  the  intention  of  the  testator.  Every  will 
made  in  express  terms,  devising,  or  in  any  other  terms,  denoting 
the  intent  of  the  testator  to  devise  all  the  real  estate  of  such  testa- 
tor, shall  be  construed  to- pass  all  such  real  estate  which  such  tes- 
tator was  entitled  to  devise  at  the  time  of  the  decease  of  such  tes- 
tator." 

If,  therefore,  from  a  fair  reading  of  the  will  in  question,  it  appears 
that  it  was  the  intent  of  the  testator  thereby  to  devise  all  of  the 
property  of  which  he  should  die  seized,  it  is  within  the  operation  of 
the  sbitate  to  give  effect  to  that  intention:  Bedfieid  on  Wills,  vol.  1, 
p]).  333,  338,  4th  ed.;  Brimmer  v.  Sohier,  1  Cush.,  132;  Winchester 
y.  Forater,  3  Gush.,  369;  Laggett  v  Ward,  23  Mo.,  127;  Qiiinn  v. 
Hardeubnrg,  £4  N.  Y.,  87.  *' Every  testator  is  aware,"  as  said  in 
Brimmer  V.  Sohier,  supra  "that  his  will  can  not  take  effect  until 
after  his  death;  that  until  that  event  all  his  property  remains  at  his 
disposal,  and,  ordinarily,  it  is  from  that  periocl  that  his  intention 
to  settle  its  final  distribution  may  be  presumed."  But  the  language 
of  the  will  we  are  considering  makes  manifest  the  intent  of  the  tes- 
tator to  dispose  thereby  of  all  of  the  property  he  might  own  at  his 
death.     By  it  he  first  directs  payment  of  all  his  legal  debts,  after 
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California;  there  could,  therefore,  have  been  no  ''pre-emption  claim' 
to  the  land  in  a  legal  sense;  but  the  term  "pre-emption"  was  merely 
a  false  designation  of  a  possessory  right,  which  possessory  right,  at 
that  time,  under  the  laws  of  the  state,  was  recognized  as   property 
and  the  subject  of  sale,  etc. 

As  a  false  desigQation,  however,  it  does  not  prejudice  the  other 
particulars  of  the  description:  sub.  1,  sec.  2,077,  0.  0.  P.  The 
decree,  therefore,  distributed  whatever  interest  the  testator  had  in  a 
tract  of  land  containing  **72  acres,  situated  at  the  Mission  Dolores, 
to  which  the  testator  had  a  pre-emption  right."  In  itself  that  would 
be  considered  insufficient  to  attach  to  anv  particular  tract*of  land; 
but  it  is  a  description  which  may  be  capable  of  identification  by  ex- 
trinsic, evidence.  And  assuming  that  it  was  proved,  as  the  plaintiff 
offeiud  to  prove,  that  the  testator  died  in  possession  of  seventy-two 
acres  of  land  near  the  Mission  Dolores,  to  which  he  had,  or  claimed 
to  JMve  had,  a  possessory  right,  and  that  that  land  came  to  the 
knowhtdge  and  possession  of  the  executors  of  his  estate,  and  that  it 
was  inventoried  and  appraised  as  part  of  the  estate,  and  accounted 
for  by  the  executors  in  one  of  their  annual  accounts  to  the  probate 
court,  and  that  the  land  thus  described  and  known,  is  the  identi- 
cal land  described  in  the  complaint  by  metes  and  bounds,  such 
proofs  would  go  far  towards  rendering  certain  the  description  of  the 
land  in  the  decree,  and  identifying  it  with  the  land  described  in  the 
complaint.  The  evidence  was  therefore  admissible.  It  is  well  set- 
tled, that  when  the  meaning  of  a  will,  or  other  written  instrument, 
is  certain  and  intelligible,  the  subject  or  object  to  which  it  is  to  be 
ap])lied  may  be  ascertained  by  extrinsic  evidence,  and  when  so  as- 
certained will  be  taken  as  the  meaning  of  the  parties:  Case  v. 
Young,  3  Minn.,  209;  Morgan  v.  Burrows,  45  Wis.,  211:  8tanly  v. 
Greeri,  12  Gal.,  148;  Bruck  v.  Tucker,  32  Id,,  425. 

We  think  the  court  erred  in  excluiling  the  evidence  offered  by  the 
phiintiff,  and  that  it  properly  ordered  a  new  trial. 

Older  affirmed. 

McKiNSTRY,  J.,  and  Ross,  J.,  concurred. 


No.  8,495. 

Pereiba  v.  Central  Pacifio  Railroad  Company. 

DepaHmaU  One,    Filed  November  7,  1884. 

Liability  op  Railroad  Company  on  Contract  to  carry  beyond  Tbbminds— Shipping 
Receipt.— A  railroad  company  that  contracts  to  carry  goods  over  its  own  and  connectinj? 
roads,  and  deliver  the  same  within  a  certain  time  at  a  destination  beyond  the  terminus  of  its 
own  line,  {-4  liable  to  the  shipper  for  d  images  caused  b7  delay  in  transportation  over  such 
connecting  roads.  Whether  the  contract  of  shipment  provide  1  for  a  carriage  beyond  such 
terminus  is  a  Question  for  the  jury.  Upon  the  ditermination  of  this  question  the  proviiions 
of  the  receipt  aelivered  by  the  carrier  to  the  shipper  are  n  >t  conclusive  upon  the  latt«r. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Joaquin 
county  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 
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W.  L.  Dudley^  for  the  appellant. 

Cald)  Dorsey  and  D.  8.  Terry,  for  the  respondent. 

Boss,  J .  The  main  qnestion  in  this  case  is,  whether  the  defendant, 
whose  road  ends  at  Ogden,  in  the  territory  of  Utah,  contracted  with 
the  plaintiff  to  carry  bis  fruit  beyond  its  own  terminus  over  other 
roads  to  the  city  of  New  York.  That  question  was  submitted  to  a 
jury  in  the  court  below,  and  the  finding  in  effect  was,  that  defend- 
ant did  so  contract. 

It  appeared  in  evidence  that  the  plaintiff  being  desirous  of  send- 
ing to  Uie  New  York  market  a  lot  of  pears,  applied  to  the  general 
freight  agent  of  the  defendant  corporation  to  know  what  defendant 
would  charge  him  per  car  load,  to  be  sent  by  passenger  train, 
plaintiff  at  the  time  informing  the  agent  that  it  was  necessary  that 
the  fruit  should  be  transported  to  its  destination  within  ten  or 
twelve  days.  The  agent  replied  that  he  did  not  then  know  what  it 
would  cost,  but  thought  about  one  thousand  five  hundred  dollars 

?3r  car  load,  and,  further,  that  he  could  not  send  it  through  to  New 
ork  by  passenger  train,  but  could  send  it  by  passenger  train  as 
far  as  Omaha,  and  from  there  to  New  York  by  fast  freight  train,  and 
that  thus  sent  it  would  reach  New  York  within  the  time  mentioned. 
The  agent  promised  to  let  plaintiff  know  within  a  few  days  as  to  the 
terms  upon  which  defendant  would  take  the  fruit,  and  accordingly 
wrote  and  sent  to  the  plaintiff  this  letter: 

''  Cemtbal  Paoifio  Bailboad  Company, 
Genebal  Fbeight  Office, 
Saobamento,  Cal.,  Nov.  14,  1871. 
"John  Pebeiba,  Esq.,  Jamestown,  Tuolumne  Co.,  OAL.^-Dear 
Sir:  I  am  in  receipt  of  your  favor  of  November  10th,  and  have  this 
day  telegraphed  you  as  follows:  Fruit  Stockton  to  New  York,  to 
Omaha  by  passemjer  train,  thence  by  freight  ten  hundred  and 
seventy-five  ($1,075),  C.  Y.,  per  car.  Freight  must  be  prepaid  or 
else  guaranteed  by  responsible  parties.  The  current  rates  on  wine 
Stockton  to  New  xork  are  as  follows:  Wine  in  wood,  owner's  risk 
of  leakage,  carloads  of  eighteen  thousand  pounds  and  over,  two  dol- 
lars and  fifty  cents  per  one  hundred  pounds — less  than  eighteen 
thousand  pounds,  and  over  three  thousand,  three  dollars  and  fifty 
cents  per  one  hundred  pounds — ^three  thousand  pounds  and  under, 
four  dollars  and  fifty  cents  per  one  hundred  pounds.  It  is  not 
probable  that  there  will  be  any  material  change  in  these  rates  be- 
fore next  spring.     Yours  truly,  C.  W.  Smith,  G.  F.  A. 

Plaintiff  accepted  the  terms  thus  proposed  and  accordingly  de- 
livered to  the  defendant  on  the  twenty-third  of  November,  1871, 
one  carload  consisting  of  five  hundred  and  thirty  six  boxes  of  pears, 
consigned  to  L.  Benedict,  New  York  city,  and  at  the  same  time  exe- 
cuted to  defendant  the  guarantee  it  required  that  the  freight  money, 
one  thousand  and  seventy-five  dollars,  would  be  paid  to  defendant 
on  the  delivery  of  the  fruit  in  New  York.  Such  delay  occurred  in 
the  transportation  of  this  lot  of  fruit  to  its  destination,  that  the  re- 
No.  47.-3. 


374  West  Ooast  Bepobter.  [Sup.  Ot.  Cal. 

suit  was  it  was  damaged  to  such  an  extent  as  rendered  it  almost 
worthless,  and  the  consignee  therefore  refused  to  receive  it. 

The  next  lot  consisting  of  two  hundred  and  thirty-five  boxes  of 
pears  was  delivered  to  defendant  upon  the  same  terms,  and  with  a 
similar  guarantee,  on  the  eight  day  of  December,  1871,  and  was 
never  transported  to  New  York  at  all,  and  resulted  in  a  total  loss  to 
the  plaintiff. 

The  evidence  put  before  the  jury  in  this  case  in  support  of  the 
special  contract  relied  on  by  the  plaintiff  is  quite  as  strong  if  not 
stronger  than  the  evidence  given  in  Bailroad  Company  v.  Pratt,  22 
Wall.,  131,  to  establish  a  similar  contract;  and  in  that  ckse  the 
supreme  court  of  the  United  States  held  the  evidence  sufficient  to 
sustain  the  verdict  of  the  jury  to  the  effect  that  the  undertaking  of 
the  company  was  to  carry  the  property  through  to  the  point  of  final 
destination.  In  the  case  at  bar  it  was  understood  by  both  parties 
that  it  was  necessary  that  the  fruit  should  be  carried  through  to 
New  York  within  twelve  days  at  the  farthest,  and  that  to  accomplish 
this  it  was  necessary  that  it  should  be  sent  a  portion  of  the  way  at 
least  by  passenger  train.  Defendant  accordingly  expressly  agreed 
to  carry  it  by  passenger  train  as  far  as  Omaha — a  point  beyond  the 
terminus  of  its  own  road — ^and  thence  by  fast  freight  train  to  New 
York — demanding  at  the  same  time,  as  it  had  the  right  to  do,  a 
guarantee  from  the  plaintiff  that  the  freight  money  should  be  paid 
to  defendaixt  upon  the  delivery  of  the  fruit  in  the  city  of  New  York. 

When  the  first  lot  of  fruit  was  delivered  by  plaintiff's  teamster  to 
the  local  agent  of  the  defendant,  the  latter  gave  the  teamster  a 
receipt  for  the  same,  which  was  partly*in  print  and  partly  in  writing, 
acknowledging  the  receipt  in  apparent  good  order  of  the  property, 
marked  and  consigned  to  L.  Benedict,  New  York,  and  which  receipt 
recites  that  "they  (the  railroad  company)  agree  to  deliver  with  as 
reasonable  dispatch  as  their  general  iDusiness  will  permit,  subject  to 
the  conditions  mentioned  below,  in  like  good  order  (the  danger  in- 
cident to  railroad  transportation,  loss  or  damage  of  combustible 
articles  by  fire  while  in  transit,  and  unavoidable  accidents  excepted), 

at station,  upon  the  payment  of  charges.     The  company 

further  agree  to  forward  the  property  to  the  place  of  destination  as 
per  margin,  but  are  not  to  be  held  liable  on  account  thereof  after 
the  same  shall  be  delivered  as  above.  The  company,  however, 
guarantee  the  through  rate  of  freight  as  desimated  below:  Con- 
ditions: The  company  do  not  agree  to  carry  tne  property  by  any 
{articular  train;  nor  in  time  for  any  particular  market.  *  *  * 
t  is  a  part  of  this  agreement  that  all  other  carriers  transporting  the 
property  herein  receipted  for,  as  a  part  of  the  through  line,  shall 
be  entitled  to  the  benefit  of  all  the  exemptions  and  conditions  above 
mentioned." 

It  seems  that  a  similar  receipt  was  given  by  the  local  agent 
of  defendant  to  plaintiff  s  teamster  for  the  second*^  lot  of  fruit. 

It  is  contended  on  behalf  of  defendant,  and  was  so  set  up  in  its 
answer  filed  in  the  cause,  that  the  terms  and  conditions,  stated  in 
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the  receipt,  constituted  the  contract  between  the  parties  of  this 
action  for  the  transportation  of  the  fruit  in  question.  Whether  or 
not  this  was  so,  was  a  question  for  the  jury  to  determine  in  view  of 
all  the  evidence.  The  simple  delivery  of  a  receipt  to  the  shipper  is 
not  conclusive  upon  the  latter:  Tyler  v.  W.  U.  T.  Co.,  60  111.,  431; 
Mich.  Cen.  B.  B.  Co.  v.  Hale,  6  Mich.,  244;  Adams  Express  Co.  v. 
Haynes,  42  111.,  89;  111.  0.  B.  B.  Co.  v.  Frankenberg,  64  Id.,  88. 
The  court  below  properly  left  it  the  jury  to  say  whether  the  ship- 
ments in  question  were  made  under  the  contract  declared  on  by  the 
plaintiff,  or  whether  the  terms  and  conditions  state^  in  the  receipts 
constituted  the  contract  between  the  parties.  The  jury  having  found 
from  evidence,  which  we  think  sufficient  to  support  the  verdict,  that 
defendant  undertook  to  carry  the  fruit  through  to  New  York,  the 
the  other  companies  are  to  be  deemed  the  agents  of  the  defendant, 
for  whose  fault  it  is  responsible:  Bailroad  Company  v.  Pratt,  supra. 

Some  minor  points  are  made  for  the  defendant,  which  we  have 
considered,  but  see  in  them  no  sufficient  ground  for  disturbing  the 
judgment. 

Judgment  and  order  affirmed. 

MoEiNSTBT,  J.  and  MoEsb,  J.,  concurred. 


No.  8,502. 

Bathqeb  v.  Tiscobnia  et  al. 

DeparimtiU  Tma.    Filed  November  7, 1884. 

Change  of  Venue  when  Defendants  Reside  in  Different  Counties.— A  change  o 
the  place  of  trial  of  an  actioDf  to  the  county  in  which  most  of  the  defendants  reside,  may  be 
had,  when  all  of  the  defendants  who  were  served  or  have  appeared  unite  in  a  demand  for 
such  change. 

The  Same— Disqualification  of  Judge  ab  Affecting  Right  to  Change.— The  disquali- 
fication of  the  judge  of  the  county,  to  which  such  change  is  demanded,  to  try  the  case,  does 
not  afifect  the  right  of  the  defendants  to  have  it  transferred  to  such  county  for  trial. 

Affidavit  of  Mseits— Statement  in.— The  statement  in  an  affidavit  of  merits  that  the 
defendant  '*  has  fully  and  fairly  stated  the  case  in  this  action"  is  equivalent  to  a  statement 
that  he  "  has  fully  and  fairly  stated  the  facts  of  the  said  case." 

Appeal  from  an  order  of  the  superior  court  for  the  city  and  county 
of  San  Francisco,  granting  the  defendants'  motion  for  a  change  of 
the  place  of  trial.     The  opinion  states  the  facts. 

C.  V.  Orey^  for  the  appellant. 

Beddick  dk  Solinsh/,  and  A.  C.  Adams,  for  the  respondents. 

Shabpstein,  J.  This  action  was  commenced  in  San  Francisco 
against  sixteen  defendants — fourteen  of  them  reside  in  Calaveras 
county,  one  in  Santa  Clara,  and  one  on  whom  the  summons  has  not 
been  served,  and  who  has  not  appeared  in  the  action,  is  in  Italy. 
The  fifteen  on  whom  the  service  was  had,  appeared  and  demanded 
that  the  place  of  trial  be  changed  to  Calaveras  county,  where  four- 
teen of  tuem  resided.     The  motion  was  granted,  and  this  appeal  is 
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from  that  order.  If  all  the  defendants  who  united  in  the  demand 
had  resided  in  Calaveras  county,  their  right  to  have  the  action  tried 
there  would  be  perfectly  clear. 

This  is  one  of  the  actions  which  the  code  says,  must  be  tried  in 
the  county  in  which  the  defendants  or  some  of  thein  reside;  but  which 
may  be  tried  in  the  county  in  which  it  is  commenced,  unless  the  de- 
fendant demands  that  the  trial  be  had  in  the  proper  county,  t.  e.,  in 
the  county  in  which  the  defendants  or  some  them  of  resided  at  the 
commencement  of  the  action.  Calaveras  county,  is  the  county  in 
which  most  of  the  defendants  resided  at  the  commencement  of  the 
action,  and  therefore  was  one  of  the  proper  counties  for  the  trial; 
and  as  all  the  defendants  who  were  served,  or  who  have  appeared  in 
the  action,  united  in  a  demand  to  have  the  trial  in  that  county,  we 
think  the  order  to  have  it  tried  there  was  correct. 

The  disqualification  of  the  judge  of  Calaveras  county  to  try  the 
case  in  no  way  affects  the  rights  of  the  defendants  to  have  it  trans- 
ferred to  that  county  for  trial. 

If  the  judge  of  that  countv  is  disqualified,  the  code  plainly  points 
out  the  course  to  be  pursued. 

There  is  no  essential  difference  between  an  affidavit  of  merits, 
which  states  that  the  defendant  "  has  fully  and  fairly  stated  the  case 
in  this  action,"  and  one  which  states  that  he  "has  fully  and  fairly 
stated  the  facts  of  the  said  case." 

Order  affirmed. 

Thornton,  J.,  and  Myriok,  J.,  concurred. 


No.  8.4S5. 

Clare  v.  Childs. 

Department  One.    Filed  November  7, 1S84, 

Execution  and  Delivery  op  Written  Instrument— Construction  of  Code.— The  exe- 
cution of  a  written  instrumenti  within  the  meaning  of  section  448  of  the  code  of  dvil  proce- 
dure, includes  its  delivery. 

Release— Delivery— Estoppel -Admission  of  Due  Execution  of  Instru  went  Set 
Forth  in  Answer. — A  release  which  has  never  been  delivered  is  not  binding.  And  a  de- 
fendant who  sets  up  such  release  in  his  answer  as  a  bar  to  the  plaintiff's  demand,  and  himself 
introduces  evidence  showing  that  the  release  was  not  in^  fact  delivered,  is  estopped  from 
claiming  the  benefit  of  the  iKimission  arising  out  of  the  plaintiff's  failure  to  deny  by  affidavit 
the  genuineness  and  due  execution  of  the  instrument. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

Latimer  &  Moiroio,  for  the  appellant. 
J.  M.  Notiguea,  for  the  respondent. 

McKiNSTRY,  J.  The  action  is  to  recover  the  proceeds  of  a  sale  by 
defendant  of  certain  stocks,  the  property  of  plaintiff.    The  original 
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answer  set  out  a  release  ander  seal  (pi  date  July  18,  1874),  wherebj 
plaintiff,  in  consideration  of  one  dollar,  as  recited,  remised,  released 
and  forever  discharged  the  appellant,  defendant,  of  and  from  all 
demands,  etc.  The  amended  answer  avers  certain  payments  on  ac- 
count of  the  indebtedness  of  defendant,  aggregating  one  thousand 
and  fifty  dollars;  and  further  alleges  that,  on  the  first  day  of  July, 
1874,  defendant  paid  to  plaintiff,  and  plaintiff  accepted  and  received 
from  defendant,  two  hundred  and  fifty  dollars,  in  full  satisfaction 
and  discharge  of  the  damages,  liability,  debt  and  cause  of  action  set 
out  in  the  complaint. 

The  plaintiff  failed  to  file  with  the  clerk  within  ten  days  after 
service  of  the  original  answer,  the  affidavit  provided  for  in  section 
448  of  the  code  of  civil  procedure.  The  genuinenss  and  due  execu- 
tion of  the  release  pleaded  were,  therefore,  admitted,  and  the  ''exe- 
cution*' of  a  written  instrument,  within  the  meaning  of  the  section 
of  the  code,  includes  its  delivery. 

But  defendant  here  did  not  ask  for  nonsuit,  or  for  judgment  on 
the  pleadings,  but  called  the  plaintiff  as  a  witness  and  proceeded  to 
examine  him  with  reference  to  the  release  set  forth  in  the  answer. 
The  testimony  of  the  witness  was  to  the  effect  that  the  release  re- 
cited in  the  original  answer,  was  not  in  fact  delivered  to  the  defend- 
ant, but  was  given  to  the  president  of  the  San  Francisco  Stock  and 
Exchange  Board,  under  the  circumstances  following:  The  board  had 
adopted  certain  rules,  numbered  44  and  45,  which  read : 

*•  Article  44 — Arbitration  claims  of  non-members: 

' '  Any  person  not  a  member  of  the  board  shall  have  the  right  to 
bring  a  claim  against  a  member  of  said  board  arising  from  any  trans- 
action in  stocks  or  money  loaned  during  his  membership,  on  the 
conditions  following,  and  not  otherwise :  The  person  making  such 
claim  shall  execute  a  full  release  of  his  claim  against  said  member, 
duly  signed,  and  shall  deliver  the  same  to  the  president,  to  be  held 
in  trust  to  abide  the  event  of  the  suit  before  said  board. 

''The  president  shall  keep  the  said  release  in  trust,  to  abide 
result  of  said  suit,  and  shall  deliver  the  same  to  the  defendant  on 
the  happening  of  either  of  the  three  following  events : 

"First.  In  case  the  claimant  shall  not  present  his  claim  to  the 
board  within  twenty  days  after  executing  said  release. 

''Second.  In  case  judgment  shall  be  rendered  for  said  defend- 
ant by  the  board. 

"Third.  In  case  the  defendant  shall  pay  or  offer  to  pay  to  such 
claimant  the  amount  of  judgment  rendered  in  favor  of  said  claimant. 

'  *  In  case  judgment  shall  be  rendered  against  any  member  of  the 
board,  which  he  is  unable  or  unwilling  to  pay,  then  such  release 
shall  be  cancelled  and  returned  to  such  claimant. 

FOBIC  OF  RELEASE. 

"Know  all  men  by  these  presents:    That  I, ,  for  and 

in  consideration  of  the  sum  of  one  dollar,  to  me  in  hand  paid  by 

,  the  receipt  of  which  is  hereby  acknowledged,  have  remised » 

released  and  forever  discharged,  and  by  these  presents  I  do  hereby 
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ermise,  release,  and  forever  discharge  the  said  of  and  from 

any  and  all  demands  heretofore  existing,  and  due  and  owing  to  me, 

and  the  said is  hereby  fully  released  and  discharged  from 

the  same. 

"Sealed  with  my  seal,  and  dated  San  Francisco,  this  dav 

,  18—." 

"Article  45. — Regarding  sitspenaion  of  members  and  legal  pro- 
ceedinga : 

"In  all  cases  where,  and  in  accordance  with  the  provisions  of  Ar- 
ticle 44  of  the  by-laws,  a  judgment  has  been  or  snail  be  rendered 
against  any  member  of  the  board  by  the  board,  such  member  shall, 
without  further  action  of  the  board,  stand  suspended  from  the  time 
of  the  rendition  of  such  judgment  until  the  same  is  fully  paid  or 
satisfied,  or  tendered  and  refused.  Whenever  any  creditor  of  a 
member  of  this  board,  or  any  person  asserting  a  claim  against  a 
member  of  this  board,  has  voluntarily,  or  shall  voluntarily,  resort 
to  any  legal  tribunal,  or  has  voluntarily  instituted,  or  shall  volun- 
tarily institute  any  legal  proceedings  against  such  member  concern- 
ing his  claim,  such  claim  shall  not  be  recognized  or  enforced  by  this 
board." 

Sometime  after  the  commencement  of  this  action  plaintiff  brought 
his  claim  to  the  San  Francisco  'stock  and  exchange  board,  against 
the  defendant  who  was  a  member  of  the  board,  and  signed ,  sealed 
and  delivered  to  the  president  the  release  set  forth  in  the  original 
answer,  in  trust,  as  by  article  44.  The  plaintiff  a  day  or  two  after 
executing  such  release  in  consideration  of  two  hundred  and  fifty 
dollars  paid  him  by  defendant,  withdrew  his  claim  from  and  dis- 
missed his  proceeding  in  the  stock  and  exchange  board,  and  execu- 
ted and  delivered  to  defendant  at  the  same  time  a  second  release,  in 
form  like  the  first. 

When  the  proceeding  in  the  board  was  abandoned  by  plaintiff,  at 
the  request  of  defendant,  which  was  before  any  one  of  the  contin- 
gencies contemplated  by  the  rule — as  a  circumstance  to  precede  the 
•delivery  of  the  release  to  defendant — happened,  that  release  ceased 
to  have  any  oftice  to  perform.     It  was  not  therefore  delivered. 

In  the  amended  answer  defendant  pleaded  in  effect  an  accord  and 
satisfaction.  But  the  evidence  was  that  the  two  hundred  and  fifty 
dollars  was  not  received  in  satisfaction  of  the  indebtedness  but 
solely  in  return  for  a  dismissal  of  the  proceeding  before  the  stock 
board. 

The  verdict  of  the  jury  included  a  finding  that  the  release  pleaded 
was  not  delivered,  and  a  finding  that  the  averment  in  the  amended 
answer,  that  plaintiff  received  two  hundred  and  fifty  dollars  in  full 
satisfaction  of  the  discharge  of  defendant's  debt  was  not  sustained. 
In  view  of  the  evidence  we  are  not  authorized  to  set  aside  the  ver- 
dict. 

The  charges  to  the  jury  objected  to  by  appellant,  which  were  to 
the  effect  that  the  burden  of  proof  was  on  defendant  to  prove  the 
execution  of  the  release  set  out  in  the  answer,  but  that  the  execution 
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(inclading  delivery)  was  proved  by  reason  of  the  failure  of  defend- 
ant to  deny  the  same  by  affidavit,  were — in  view  of  the  evidence  in- 
troduceil  by  defendant  tending  to  prove  that  the  release  was  not 
delivered — ^more  favorable  to  appellant  than  he  was  entitled  to  ask. 

The  court,  after  giving  *to  the  jury  the  substance  of  the  rules  of 
the  stock  board  above  recited,  said:  ''In  this  case  the  defendant  has 
not  introduced  any  evidence  ^at  all  to  show  that  either  of  these  con- 
tingencies has  happened,  etc."  This  was  a  statement  of  a  fact;  the 
defendant  had  not  introduced  such  evidence.  But  if  the  language 
be  construed  to  be  an  intimation  that  the  onus  was  on  the  defendant 
to  prove  the  occurrence  of  one  of  the  events  mentioned  in  the  rule, 
it  could  not  have  injured  the  defendant,  since,  as  we  have  seen,  the 
undisputed  testimony  on  his  part  showed  that  the  parties  had  con- 
tracted that  the  release  should  not  be  delivered. 

For  the  same  reason  the  court  did  not  err  in  charging :  ''The 
mere  circumstance  that  the  defendant  here  produces  this  release,  in 
and  of  itself  alone,  in  view  of  the  other  evidence  offered  in  this  case, 
would  not  entitle  him  to  a  verdict." 

And  because  the  defendant  himself  went  behind  the  release,  and 
proved  the  real  nature  of  the  transactions  between  the  parties,  the 
eleventh  and  twelfth  instructions  given  by  the  court  to  the  jary> 
could  not  have  prejudiced  the  appellant. 

And  the  court  below  was  justified  in  refusing  the  instruction  re- 
quested: "Since  the  due  execution  and  genuineness  of  the  release 
nave  not  been  so  denied  (by  affidavit)  it  constitutes  a  bar  to  the  ac- 
tion, and  the  jury  will  therefore  find  for  the  defendant."  If,  as 
shown  by  the  testimony  of  defendant's  witness,  it  was  agreed  be- 
tween plaintiff  and  defendant,  for  a  valuable  consideration,  that  the 
release  should  not  be  delivered,  but  should  go  for  naught,  the  at- 
tempt to  insert  it  as  a  bar  and  discharge  of  plaintiff's  demand,  was 
a  fraud  upon  plaintiff,  and  as  there  was  no  conflict  in  the  evidence 
that  such  contract  was  in  fact  entered  into,  the  release  was  not  a 
bar.  The  defendant,  having  himself  introduced  the  evidence  show- 
ing that  the  release  was  not  in  fact  delivered,  was  estopped  from 
claiming  the  benefit  of  the  admission  arising  out  of  plaintiff's  fail-' 
ure  to  deny  by  affidavit  "the  genuineness  and  due  execution"  of  the 
instrument. 

Every  averment  of  new  matter .  in  an  answer  is  taken  to  be  de- 
nied, except  that  if  the  answer  recite  a  written  instrument,  the  gen- 
uineness and  due  execution  of  the  instrument  are  not  to  be  taken 
as  denied,  but,  on  the  contrary,  as  admitted,  unless  the  plaintiff 
shall  expreisly  deny  the  same  under  oath. 

It  has  been  repeatedly  held  here  that  where  an  averment  of  the 
complaint  is  not  denied  hy  the  answer,  still,  if  an  action  is  tried 
upon  the  assumption  that  the  averment  is  denied,  and  evidence, 
pro  et  cony  introduced  with  reference  to  the  supposed  issue,  a  court 
IS  justified  in  holding,  upon  a  preponderance  of  the  evidence,  that 
the  averment  is  not  true.  By  parity  of  reason,  where  the  written 
instrument  set  forth  in  the  answer  is  not  denied  by  affidavit,  yet  if 
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evidence  in  respect  to  that  matter,  and  tending  to  show  that  the  in- 
strument was  not  genuine,  or  was  not  delivered,  is  introduced  bj 
plaintiff  without  objection  on  the  part  of  defendant,  or  motion  to 
strike  out,  and  is  met  bj  counter  evidence,  on  the  part  of  defendant, 
the  latter  ought  not  to  be  permitted  to  claim  that  the  genuineness 
and  due 'execution  of  the  instrument  is  admitted,  afortioriy  where 
such  evidence  is  first  introduced  by  the  defendant. 

Judgment  and  ordered  affirmed. 

Boss,  J.,  and  MgEee,  J.,  concurred. 


No.  20,005, 

People  v.  Riqhetti. 

DepaHment  Two.  Filed  N<n>eniber  12^  1884, 

Instructions  asked  fob,  which  have  already  been  given  in  Bubstanoe,  mAy  be  re- 
fused. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Luis 
Obispo  county,  entered  upon  a  verdict  convicting  the  defendant, 
and  from  an  order  denying  him  a  new  trial. 

J.  M,  WUcoocsoriy  for  the  appellant. 
AUorney-Oeneral,  for  the  respondent. 

The  Coubt.    Information  for  burglarv;  conviction,  first  degree. 

1.  The  instructions  asked  and  refused  were  properly  refusea,  as 
the  instructions  given  covered  each  phase  of  the  instructions  asked 
to  be  given. 

2.  No  error  appears  in  the  transactions  oconring  when  the  juiy 
were  brought  into  court. 

Judgment  and  order  affirmed. 


No  7,680. 

EhBLIGH  V.  SWALD. 

DepmimeiU  Tufo.    FiM  November  IS,  1884. 

Plsdoob  and  Pledgee— Action  to  Recover  Debt  Secured. — A  pledgee  may  maintain  an 
action  to  recover  the  debt  secured,  without  first  exhausting  the  subject  of  the  pledge. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city 
and  county  of  San  Francisco,  entered  in  favor  of  the  defendant. 
The  opinion  states  the  facts. 

O.  F.  dt  W.  H,  Sharp,  for  the  appellant. 
B,  S.  Brooks,  for  the  respondent. 

The  Coubt.  The  court  below  found  that  defendant  was  indebted 
to  plaintiff,  for  money  loaned,  to  secure  the  payment  whereof  de- 
fendant had  delivered  to  plaintiff  certain  personal  property,  which 
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property  is  still  held  by  plaintiff,  who  had  taken  no  steps  to  subject 
the  same  to  sale  for  the  payment  of  the  debt.  The  action  had  been 
brought  to  recover  judgment  for  the  amount  due  with  interest. 

The  defendant  insists  that  according  to  section  726,  C.  0.  P.,  the 
action  cannot  be  maintained;  that  the  plaintiff  must  first  seek  to  en- 
force his  lien  before  he  can  have  an  inaependent  action  for  money. 
This  view  was  taken  by  the  court  below,  in  refusing  judgment  for 
plaintiff  on  the  findings,  and  in  rendering  judgment  for  defendant. 

Section  726,  C.  C.  !P.,  refers  in  terms  to  a  mortgage.  Distinction 
between  a  mortgage  and  pledge  is  clearly  recognized  in  section 
2,920  and  2,928,  civil  code.  In  case  of  a  pledge  the  pledgee  may 
resort  to  a  judicial  sale  (sec.  3,011,  C.  G.),or,  he  may  sell  on  notice 
(sees  3,000-3,005,  C.  C),  without  suit;  the  latter  remedy  not  being 
given  in  case  of  a  mortgage.  We  find  nothing  which  will  prevent  a 
pledgee  from  having  his  action  to  recover  the  debt  without  first 
exhausting  the  subject  of  the  pledge:  Sonoma  Bank  v.  Hill,  59 
Cal.,  107. 

The  order  of  the  court  below  on  a  former  hearing,  granting  a  new 
trial,  affirmed  in  61  Cal.,  172,  is  not  the  law  of  the  case.  The  court 
below  may  have  granted  the  new  trial,  for  the  reason  above  stated, 
among  others,  but  this  court,  in  its  opinion,  stated  the  ground  on 
which  the  order  was  affirmed;  which  was  not  the  point  here  pre- 
sented. 

The  plaintiff  was  entitled  to  judgment  for  the  amount  stated  in 
the  findings  with  interest. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with  in- 
structions to  render  judgment  in  accordance  therewith. 


No.  7.204. 
DOBLAND  V.   BeBNAL  ET  AL. 

DeparimmU  Tf€o.    FiUi  November  13,  1884. 
Street  ABSBSBifENT— Judomemt  Aftibiibd. 

Appsal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial. 

M.  G.  Cobb,  for  the  appellants. 
Gkarlea  H.  Parker,  for  the  respondent. 

The  Goubt.    This  is  a  street  assessment  case. 

Seven  reasons  are  presented  by  the  appellant  why  the  judgment 
should  be  reversed.  Several  of  them  have  been  passed  upon  ad- 
versely to  the  appellants.  We  see  no  merit  in  those  not  so  passed 
upon. 

Judgment  and  order  affirmed. 
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No.   11,000. 

Pfople  v.  Samuels. 

Department  Two,    Filed  November  U^  1S84* 

Juror  not  on  Assessment  Roll— New  Trial— Arrest  oit  Judgment.- The  fact  that 
a  juror  in  a  criminal  prosecution  is  not  assessed  upon  the  assessment  roll  of  the  county,  is  not, 
after  verdict,  a  ground  for  a  new  trial  or  for  an  arrest  of  judgment 

Criminal  Law— Murder— Self  Defense— Fear  of  Assault— Instructions.— An  in- 
struction given  in  a  prosecution  for  murder,  at  the  request  of  the  people,  that  the  ''bare  fear 
of  an  assault  upon  the  defendant  will  not  justify  homicide,  nor  the  fear  that  deceased  was 
about  to  commit  a  felony,  unless  defendant  believed  there  was  imminent  danger  thereof,''  is 
no  ground  for  reversal.  Such  instruction  was  more  favorable  to  the  defendant  than  he  was 
entitled  to,  aa  it  omitted  the  element  of  the  reasonableness  of  the  belief. 

Instructions  Given  by  the  Court  of  Its  Own  Motion  need  not  be  marked.  It  is  suf- 
ficient if  it  appear  that  the  charge  was  given. 

Murder  and  Manslauouter— Malice  When  Inferred. —The  distinction  between  mur- 
der and  manslaughter  lies  in  the  presence  or  absence  of  malice.  The  existence  of  malice, 
like  any  other  fact,  may  be  logically  inferred  by  the  pury  from  all  the  facts  and  circumstances 
of  the  case,  legally  proved,  the  weapon  used,  the  action  of  the  defendant  at  the  time  of  the 
killing,  and  his  previous  acts  and  conduct. 

Murder— Defendant's  GtOod  Character.— If  the  jury  believe  the  defendant  guilty  of 
murder,  they  must  so  find,  notwithstanding  his  good  character. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  upon  a  verdict  convicting  the  defendant  of  murder, 
and  from  an  order  denying  him  a  new  trial.  The  opinion  states  the 
facts. 

McNvJUa  (&  Oglesby,  for  the  appellant. 
Attorney 'General,  for  the  respondent. 

Mybick,  J.  The  defendant  was  informed  againts  for  the  crime  of 
murder,  and  was  convicted  of  murder  in  the  second  degree, 

1.  Two  persons,  being  examined  as  to  qualification  to  serve  as 
jurors,  answered  that  they  were  assessed  upon  the  last  assessment- 
roll  of  the  county.  After  the  verdict,  the  defendant  caused  the  in- 
dex of  the  assessment-roll  to  be  examined,  and  not  finding  the  name 
of  either  of  the  persons,  moved  for  a  new  trial,  and  an  arrest  of 
judgment.  People  v.  Fair,  43  Cal.,  137,  is  directly  in  point,  adverse 
to  the  appellant. 

2.  The  court  instructed  the  jury,  at  the  request  of  the  prosecu- 
tion, that  the  ''  bare  fear  of  an  assault  upon  the  defendant  will  not 
justify  homicide,  nor  the  fear  that  deceased  was  about  to  commit  a 
felony,  unless  defendant  believed  there  was  imminent  danger  there- 
of.** This  instruction  was  more  favorable  to  the  defendant  than  he 
was  entitled  to,  as  it  omitted  the  element  of  the  reasonableness  of 
the  belief. 

3.  The  statute  does  not  require  that  the  charge  of  the  court,  given 
of  its  own  motion,  should  be  marked  by  the  judge;  it  is  sufficient  if 
it  appear  that  the  charge  was  given,  which  does  appear  in  this  case. 

4.  The  court  instructed  the  jury:  "The  distinction  between  mur- 
der and  manslaughter  lies  in  the  presence  or  absence  of  malice. 
The  existence  of  malice,  like  any  other  fact,  may  be  logically  in- 
ferred by  the  jury  from  the  facts  and  circumstances  of  the  case, 
legally  proved,  the  weapon  used,  the  action  of  the  defendant  at  the 
time  of  the  occurrence  and  his  previous  acts  and  conduct." 
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We  fail  to  see  any  error  in  this  instruction.  The  same  may  be 
said  as  to  the  instruction  regarding  character,  viz. :  ''If  you  should 
believe  the  defendant  guilty,  you  must  so  find,  notwithstanding  his 
good  character." 

We  see  no  error. 

Judgment  and  order  affirmed. 

Shabpstein,  J.,  and  Thornton,  J.,  concurred. 


No.  20,004. 

People  v,  Oileb 

Department  Two.    Filed  November  14,  1884* 

Admissibilitt  or  Deposition  taken  before  ComcirriNO  Maoistbate— Ck>N3TiTDTioNAL 
Law. — On  the  trial  of  a  defendant  for  having  in  his  posaession  dies,  plates,  etc.,  designed 
for  and  used  in  ooanterfeiting  coins  current  in  this  state,  the  deposition  of  a  witness  laken 
before  the  committing  magistrate  is  admissible  in  evidence,  upon  proof  that  such  witness  is 
absent  from  the  state.  Sections  686  and  869  of  the  penal  code,  authorizing  such  evidence,  are 
not  in  conflict  with  the  last  clause  of  section  13,  article  I  of  the  constitution  of  1879. 

Appeal  from  a  judgment  of  the  superior  court  for  San  Luis 
Obispo  county,  entered  npon  a  verdict  convicting  the  defendant, 
and  from  an  order  denying  him  a  new  trial.  The  opinion  states 
the  facts. 

J.  M.  WUcoQcaon,  for  the  appellant. 
AUomey-General,  for  the  respondent. 

Thornton,  J.  The  defendant  was  accused,  by  information,  of  the 
offense  of  feloniously,  willfully  and  knowingly  having  in  his  posses- 
sion dies,  plates,  etc.,  designed  for  and  made  use  of  in  counterfeit- 
ing silver  coins  current  in  this  state,  and  was  found  guilty  as 
charged. 

On  the  trial,  the  prosecution  offered  in  evidence  the  deposition  of 
one  Antonio  Chavez,  taken  by  the  committing  magistrate  on  the 
preliminary  examination  before  him  of  defendant,  having  first  shown 
the  absence  of  said  Ohavez  from  the  state.  The  deposition  was 
taken  through  an  interpreter,  and  before  offering  it,  the  interpreter 
was  called,  who  testified  that  he  correctly  translated  to  the  short- 
hand reporter  and  the  court,  on  the  examination  referred  to,  the 
testimony  of  Chavez,  and  that  the  deposition  shown  him  written  out 
in  long  hand,  was  the  testimony  of  Chavez  given  on  such  examina- 
tion. The  reporter  and  the  magistrate  who  ofiiciated  at  such  exam- 
ination were  also  called,  who  identified  the  deposition  and  testified 
to  its  correctness. 

With  this  preliminary  evidence  the  prosecution  offered  to  read  the 
deposition  to  the  jury.  The  defendant  objected  to  its  being  read, 
on  the  ground  that  it  was  irrelevant,  immaterial,  incompetent  and 
hearsay.  The  court  overruled  the  objection,  and  defendant  reserved 
an  exception. 

We  are  of  opinion  that  the  court  in  this  ruling'  committed  no  error. 
The  deposition  was  taken  in  accordance  with  the  provisions  of  law 
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iu  regard  to  the  preliminary  examinations  before  a  magistrate:  See 
Penal  Code,  sec.  869.  The  defendant  was  present  at  the  examina- 
tion and  had  an  opportunity  of  cross-examining  and  did  participate 
in  cross-examining  Ohavez.  It  was  proven  before  the  deposition 
was  offered  that  Chavez  was  absent  from  the  state.  Under  these 
circumstances,  the  deposition  was,  by  the  express  terms  of  section 
686  of  the  penal  code,  admissible  in  evidence. 

It  is  contended  on  behalf  of  defendant  that  sections  686  and  869, 
above  cited,  so  far  as  they  allow  the  deposition  taken  on  the  prelim- 
inary examination  of  a  person  charged  with  a  public  offense  to  be 
read  in  evidence  on  the  trial  of  such  person,  are  unconstitutional. 
And,  to  sustain  this  point,  reference  is  made  to  the  last  clause  of 
section  13,  article  I  of  the  constitution  of  1879.  We  are  of  opinion 
that  this  contention  is  untenable.  The  clause  of  the  constitution 
referred  to  was  intended  to  confer  further  power  on  the  legislature 
in  regard  to  the  taking  of  evidence  by  deposition  in  criminal  cases. 
This  clause  invests  the  legislature,  under  the  circumstances  men- 
tioned in  it,  with  power  to  authorize  the  taking  of  depositions  in 
criminal  cases,  other  than  on  the  preliminary  examination.  It  was 
not  intended  to  take  away  a  power  long  exercised  by  legislatures  in 
regard  to  the  depositions  of  witnesses  taken  on  such  preliminary  ex- 
aminations. Such  a  power  as  the  latter  was  exercised  by  parliament 
in  England  in  the  sixteenth  century  (see  Stats.  1  and  2  !PhilandM., 
c.  13,  sees.  4,  6;  and  2  and  3  Phil,  and  M.,  c.  10),  and  from  an  early 
period  in  various  states  of  the  union,  and  it  has  been  held  to  be  prop- 
erly exercised  in  the  states,  whose  constitutions  secured  to  an  acoosed 
person  the  right  to  be  confronted  face  to  face  with  the  witnesses 
against  him :  People  v.  Bestell,  3  HUl,  289;  State  v.  Johnson,  12  Nev., 
121;  Com.  v.  Richards,  18  Pick.,  434  ;  Summons  v.  The  State,  5 
Ohio  St.,  325;  Bishop's  Crim.  Pro.,  sees.  1,194-5-6,  etc.,  to  close 
of  chapter  79,  and  oases  cited  in  notes. 

We  nnd  no  error  in  the  record,  and  the  judgment  and  order  are 
affirmed. 

Shabpbtein,  J.,  and  MoEIinstby,  J.,  concurred. 


Na  7,612. 

ShABP  V.  MiLLEB. 

VeparimaU  Two.    Filed  Jrovember  14,  J884. 

Obdsb  made  attbr  Revbrsal^of  Judgment  not  Appealable.— Anorder  mide  inanaetion 
after  the  judflpnent  therein  has  been  reversed  in  the  eapreme  court,  is  not  appealable  as  a 
special  order  made  after  final  judgment.  The  effect  of  such  reversal  is  to  place  the 
parties  in  the  lower  court  in  the  same  position  as  if  the  case  had  never  been  tried. 

Appeal  from  an  order  of  the  superior  court  for  the  city  and 
county  of  San  Francisco.     The  opinion  states  the  facts. 

P.  B.  Ladd^  for  the  appellant. 

O.  F.  (k  W,  H.  Sharp,  for  the  respondent. 
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The  Coxtbt.  The  order  appealed  from  in  this  case  is  not  appeal- 
able. The  appellant  contends  that  it  is  a  special  order  made  after 
final  judgment.  The  judgment  formerly  renaered  was  reversed,  and 
there  was  no  judgment  in  the  cause,  when  the  order  appealed  from 
was  made.  The  reversal  of  the  judgment  and  order  denying  the 
motion  for  a  new  trial  when  the  cause  was  here  before  (see  54  Gal., 
329),  placed  the  parties  in  the  lower  court  in  the  same  position  as  if 
the  case  had  never  been  tried,  with  the  exception  that  the  opinion 
of  this  court  must  be  followed,  so  far  as  applicable,  in  the  new  trial: 
Steams  v.  Aguirre,  7  Gal.,  447. 

Appeal  dismissed. 


Na  8,377. 

Gabteb  V.  Allen  et  al. 

Depattmeni  Two.    FOeiir&vember  14, 1884, 

BBB0B8  or  Law  oocurbino  on  Tbial  mubt  bb  SpBomBD.— Bnron  of  law  alle^  to  have 
oocunred  on  the  truJ  will  not  be  considered  on  appeal  unless  the  same  are  specified  in  the 
itatement  of  the  case. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial. 

TuUy  B.  Wise,  for  the  appellants. 

Stanly,  Stoney  dk  Hayes,  for  the  respondent. 

The  Coubt.  The  motion  for  a  new  trial  was  made  on  a  statement 
of  the  case,  and  we  cannot  consider  any  alleged  error  of  law,  unless 
it  is  specified  in  the  statement;  and  the  ruling  of  the  court  on  the 
defendant's  offer  ^^to  show  that  the  money  in  the  hands  of  the  ad- 
ministrator had  come  to  his  hands  during  the  exist-ence  of  the  first 
bond"  is  not  specified  as  one  of  the  particular  errors  upon  which 
the  defendants  would  rely. 

If  the  finding  that  the  administrator  received  after  the  bond,  on 
which  the  action  is  based,  was  executed,  a  sufficient  sum  of  money 
to  satisfy  the  plaintiff's  demand,  was  justified  by  the  evidence,  the 
question  whether  the  sureties  would  be  liable,  if  their  priucipid 
had  not  had,  at  any  time  after  the  date  of  the  bond,  any  money  in 
his  hands  belonging  to  the  estate,  does  not  arise  in  this  case.  The 
evidence,  as  we  read  it,  justifies  that  finding. 

We  think  the  rulings  of  the  court,  on  the  objections  to  the  intro- 
duction of  the  orders  of  the  probate  court,  and  the  judgment-roll 
admitted  in  evidence,  were  correct. 

Judgment  and  order  affirmed. 
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BOOK  .  REVIEWS. 


A  Tbsattse  on  Law  and  Equity,  as  distinquished  and  bnfoboed  or  the 
oouBTS  OF  THE  United  States.  Bj  A.  J.  Peeler.  Austui:  Swindeirs 
printing  house;  1883. 

The  author  says,  at  the  commencement  of  his  preface,  in  explanation 
of  his  work:  ''The  distinction  between  2au7 and  equity  is  a  distinguishing 
feature  in  the  administration  of  remedial  justice  in  the  courts  of  the 
United  States.  A  failure  to  appreciate  and  observe  this  distinction  has 
resulted  in  the  dismissal  of  many  cases.  After  long  and  expensiye  liti- 
gation in  the  court  below,  it  not  unfrequently  happens,  when  a  case 
reaches  the  supreme  court  of  the  United  States,  it  is  dismissed  because 
brought  on  the  wrong  side  of  the  court,  or  reversed  because  the 
differences  in  pleading  and  practice  between  the  two  systems  were  totally 
disregarded.  Scarcely  a  volume  of  the  circuit  decisions  can  be  taken 
up  which  does  not  contain  such  examples  of  tune,  labor  and  money 
thrown  away.  No  treatise,  designed  to  assist  the  profession  in  avotding 
the  vexation  and  disappointment  so  frequently  experienced  on  this  sub- 
ject, has  ever  been  published."  We  can  see  no  need  nor  foundation  for 
such  a  treatise  as  is  indicated  by  the  above  title,  and  described  in  the 
foregoing  extract.  We  can  conceive  that  a  member  of  the  bar  in  Texas 
or  Louisiana,  where  the  distinctions  between  common  law  and  equity 
are  wholly  obliterated  in  the  state  jurisprudence,  might  meet  with  some 
difficulty  from  questions  growing  out  of  these  distinctions  in  the  juris- 
diction of  the  federal  courts,  with  which  he  was  wholly  unaccustomed; 
but  in  all  the  other  states,  where  the  two  systems  of  law  and  equity  still 
subsist  in  the  local  jurisprudence,  any  lawyer  who  is  at  all  familiar  with 
the  doctrines  of  the  common  law  and  of  equity  generally,  will  meet  with 
no  special  difficulty  in  the  questions  arising  from  the  legal  and  the 
equitable  jurisdictions  of  the  United  States  courts. 

The  United  States  constitution  gives  to  the  federal  courts  jurisdiction 
in  cases  in  equity  as  well  as  in  cases  of  law.  Under  this  grant  it  has 
been  finally  settled  that  the  federal  courts  possess  the  full  jurisdiction  in 
equity  held  by  the  high  courts  of  chancery  in  England;  and  that  this 
jurisdiction  exists  uniformly  and  to  its  full  extent  throughout  the  whole 
union,  identically  the  same  in  every  state,  unaffected  by  any  state  laws, 
or  by  any  peculiar  system  of  jurisprudence  and  legislation  adopted  by 
individual  states.  This  being  so,  it  necessarily  follows  that  any  treatise 
describing  in  full  the  equity  jurisdiction  of  the  federal  courts,  must  be 
an  exhaustive  treatise  upon  the  equity  jurisdiction  and  jurisprudence  as 
a  whole.  In  other  words,  in  order  to  determine  the  cases  in  equity  over 
which  the  federal  courts  have  jurisdiction,  and  the  doctrines  which  they 
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apply  in  the  decision  of  such  cases,  no  other  treatise  is  needed  nor  even 
possible  than  a  complete  and  exhaustive  work  upon  equity  as  one  of  the 
^frand  departments  of  our  total  system  of  jurisprudence.  The  author 
has  not,  however,  confined  himself  entirely  to  the  matters  indicated  in 
the  foregoing  extracts.  As  he  goes  on  to  say,  a  large  part  of  the  book 
is  devoted  to  "an  outline  of  the  nature  and  general  pridciples  of  federal 
jurisdiction,  and  of  the  jurisdiction  of  the  several  courts  of  the  United 
States."  A  complete  and  accurate  treatise  on  the  jurisdiction  of  all  the 
United  States  courts,  with  a  full  account  of  the  procedure,  practice,  and 
pleadings  therein  in  every  kind  of  suit,  would  be  a  book,  in  our  opinion, 
of  great  practical  benefit  to  the  profession,  although  the  field  is  occupied 
by  several  works  which  partially  treat  of  these  subjects. 


The  Law  of  Mobtoaoes    of    Real    and    Personal    Propebtt,  iNCLuniNa 
ALSO  THE  Law  of  Pawn,  ob    Pledge    and    Gollatebal    Secubitibs,  as 

DBTBBIONED  BY  THE  CoUBTS  OF  EnOLAND    AND    THE    UNFrED    StATES.      By 

Charles  T.  Boone,  LL.B.     San  Francisco:  Sumner  Whitney  &  Co. 

This  little  book  is  one  of  the  duodecimo  or  pocket  volumes,  belong- 
ing to  what  the  publishers  have  called  the  ''Practitioner's  Series." 
The  author  says:  '*  The  aim  of  this  work  is  to  present  a  complete  but 
condensed  view  of  the  law  relating  to  the  practical  subjects  of  mortgage, 
pledge,  and  collateral  security,  within  the  compass  of  a  handy  volume, 
uniform  with  the  works  now  embraced  in  the  Practitioner's  Series. " 
The  plan  of  this  book  somewhat  resembles  that  of  Pollock's  Digest  of 
the  Law  of  Partnership  and  similar  works.  There  are  no  discussions  of 
general  principles,  no  explanations.  The  text  consi«»t3  of  bare,  naked 
propositions,  expressed  in  an  extremely  condensed  manner,  somewhat 
in  the  form  of  the  separate  sections  of  a  code,  with  the  cases  cited  in 
notes  at  the  end  of  each*section  or  paragraph.  From  the  very  extensive 
ground  covered  by  the  work,  as  indicated  in  the  title,  it  necessarily 
follows  that  the  treatment  of  the  various  topics  must  be  very  perfunctory, 
and  the  statements  of  doctrines  and  rules  very  brief.  The  author  says 
in  his  preface:  ''  It  is  presumed  that  every  lawyer  is  within  easy  reach 
of  the  statutes  of  his  own  state,  and  that  he  has  a  fair  knowledge  of 
their  general  provisions;  no  attempt  has,  therefore,  been  made  here  to 
give  abstracts  of  statutory  provisions  relating  to  the  subjects  treated  of." 
This,  in  our  opinion,  is  a  grave  mistake.  Why  could  it  not  be  said  with 
equal  propriety  that  '' it  is  presumed  that  every  lawyer  is  within  easy 
Teach  of  the  judicial  decisions  of  his  own  state,  and  that  he  has  a  fair 
knowledge  of  the  legal  and  equitable  doctrines  established  by  them," 
and  thus  obviate  the  necessity  of  writing  any  treatise  at  all  ?  In  a  text- 
book intended  for  the  use  of  lawyers  in  all  the  states,  and  dealing  with 
a  subject  which  forms  an  important    part  of  the  jurisprudence  of  every 
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state,  its  practical  value  will  be  greatly  lessened,  even  if  not  almost  de- 
stroyed, unless  it  deals  with  the  statutes  of  each  state  relating  to  the 
subject  matter.  A  really  valuable  treatise  must  describe  the  law  as  it 
actually  is  in  all  the  states  where  it  is  intended  to  be  used,  and  not 
merely  describe  an  ideal  or  theoretical  system  of  law  which  perhaps  does 
not  exist  in  a  single  commonwealth.  The  time  has  passed,  in  our  opin- 
ion, when  a  legal  text  writer  could  ignore  the  statutory  legislation  upon 
the  subject  matter  of  his  work.  In  no  other  country  are  text-books,  in- 
tended as  practical  hand-books  for  the  profession,  written  upon  such  a 
plan.  While  we  must  confess  a  serious  doubt  whether  books  of  this 
kind  will  prove  to  be  of  any  real  benefit  to  the  profession,  we  must  also 
say  that  Mr.  Boone  has  done  the  work  which  he  intended  to  accomplish 
in  this  volume,  in  a  very  careful,  thorough  and  conscientious  manner. 


FlULTTDULENT  MOBTQAGES  OF   MeBOHANDISE — A   COMKBHTABT    OV  THB  AltSBI- 

OAN  Phases  of  Twyne's  Case.     By  James  O.  Pierce.     St.  Louis:  F.  H. 
Thomas  &  Co. ;  1884. 

Since  the  sweeping  changes  made  by  the  civil  code  in  all  the  common 
law  conceptions  and  doctrines  as  to  chattel  mortgages,  the  question  dis- 
cussed in  this  volume  can  rarely,  if  ever,  arise  in  California.  The  book 
is  a  monograph  upon  fraudulent  mortgages  of  chattels,  and  especiaUy 
upon  that  form  of  chattel  mortgage  where  the  mortgagor  of  a  stock  of 
goods  is  permitted  to  go  on  and  sell  them  to  purchasers  who  would  take 
them  free  from  the  lien  of  the  mortgages.  Upon  the  validity  of  such 
mortgages  there  has  been,  strange  to  say,  some  conflict  of  judicial  opin- 
ion. The  author  maintains,  upon  principle  and  upon  the  weight  of  judi- 
cial authority:  1.  That  a  mortgage  of  a  stock  of  goods  in  trade,  under 
which  the  mortgagor  is  permitted  by  the  mortgagee  to  sell  the  goods  at 
his  discretion  in  the  usual  course  of  his  business,  is  inherently  and  es- 
sentially fraudulent  as  to  the  creditors  of  the  mortgagor,  without  refer- 
ence or  inquiry  as  to  any  assumed  intent  of  the  mortgagor;  and,  2.  This 
is  still  so  in  case  the  agreement  or  understanding  between  the  mortgagee 
and  mortgagor,  permitting  such  sale,  is  not  shown  upon  the  face  of  the 
mortgage  itself,  but  is  proved  by  or  inferred  from  evidence  aliunde.  We 
fully  agree  with  the  author  in  both  of  these  conclusions.  We  will  only 
add  that  the  book  contains  some  most  admirable  and,  in  our  opinion, 
accurate  discussions  and  conclusions  as  to  the  nature  of  fraud  in  general, 
as  to  fraudulent  intent,  ''  fraud  in  law,"  '*  fraud  in  fact,"  and  fraud  upon 
creditors, — questions  concerning  which  a  great  deal  has  been  written 
that  is  blind  and  confusing,  as  well  as  much  that  is  clear,  accurate  and 
convincing.  These  general  discussions  will  give  a  value  to  the  book 
beyond  the  mere  special  purpose  for  which  it  was  written. 
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COMMUNITY  PROPERTY. 

(continued.) 

Having  stated  so  far  as  was  necessary,  in  the  preceding  article,  the 
leading  features  of  the  system,  1  now  purpose  to  suggest  in  a  brief  man- 
ner, some  of  the  most  striking  anomalies,  and  some  of  the  possible  or 
probable  effects  which  may  be  more  plainly  and  seriously  felt  in  the 
future,  even  if  at  present  they  are  exhibited  only  to  a  partial  extent. 

1.  The  first  of  these  peculiarities  which  I  shall  mention,  is,  that  on 
the  death  of  a  husband,  the  administration  and  settlement  of  his  estate 
should  and  must  include  and  dispose  of  all  the  community  property, 
real  and  personal,  which  stands  in  the  name  of  his  wife: — that  is,  all 
such  property  of  which  the  legal  title,  according  to  the  common  law  no^ 
menclature  and  conceptions  is  vested  in  her.  Whether  she  does  in  real- 
ity hold  the  legal  title  to  such  community  property,  or  whether  it  is  held 
by  the  husband,  although  apparently  acquired  by  her,  are  questions 
which  will  be  examined  in  the  sequel.  It  is  sufficient  at  present  to  say 
that  all  community  property  acquired  by  the  wife,  and  held  in  her  name, 
as  much  belongs  to  the  *'  community"  as  that  acquired  by  the  husband 
and  standing  in  his  name;  and  it  is  to  be  treated  in  all  respects  in  ex- 
actly the  same  manner.  All  such  property,  although  standing  in  the 
name  of  the  wife,  with  the  legal  title  apparently  vested  in  her,  should 
therefore  be  inventoried,  and  should  come  under  the  control  of  the  ad- 
ministrator or  executor,  to  be  administered,  disposed  of,  and  distributed 
as  any  other  ■  community  property  belonging  to  his  estate.  Further- 
more, the  husband  has  the  same  power  of  testamentary  disposition  over 
all  such  community  property  held  by  or  standing  in  the  name  of  his 
wife,  which  he  has  over  the  other  community  property  of  his  estate; — 
that  is,  he  may  devise  or  bequeath  one-half  of  the  residue  left  after  all 
the  debts  and  expenses,  chargeable  upon  it  in  the  course  of  administra- 
tion, are  paid. 

The  practical  result  is,  that  on  the  death  of  a  husband,  it  is  both  the 
power  and  the  duty  of  his  administrator  or  executor  to  enquire  and  as- 
certain what  property,  real  or  personal,  held  by  the  wife,  or  standing  in 
her  name,  or  acquired  by  her,  is  community  property,  and  to  claim  and 
include  all  such  property  as  part  of  the  assets  of  the  decedent's  estate. 
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In  making  this  inquiiy,  he  must  proceed  upon  the  settled  principle  that 
all  property,  real  and  personal,  held  by  the  wife  or  standing  in  her  name, 
which  was  acquired  by  her  during  the  marriage, — except  that  which  she 
acquired  by  direct  conveyance  or  transfer  from  her  husband,  is  presumed 
to  be  community  property,  and  the  burden  of  proof  rests  upon  her  to 
show  it  to  be  her  own  separate  estate  by  clear,  unequivocal,  convincing 
evidence.  Unless  she  had  been  living  separate  and  apart  from  her  hus- 
band in  the  manner  described  in  the  civil  code  (§  169),  even  her  accu- 
mulated earnings  would  be  community  property,  and  would  be  subject 
to  the  claim  and  disposition  of  the  administrator,  in  any  view,  for  all 
purposes  except  payment  of  the  husband's  debts.  And  if  I  am  correct 
in  the  interpretation  given  to  §  168  in  a  former  article,  such  earnings 
would  be  liable,  in  the  settlement  of  his  estate,  for  those  debts  of  the 
husband  which  were  **  community  debts."  K  an  administrator  or  execu- 
tor should  neglect  to  include  such  property  as  assets  of  the  decedent's 
estate,  he  would  violate  his  duty,  and  could  be  compelled  to  do  so  by  a 
proper  proceeding  in  the  probate  court.  These  conclusions  may  appear 
strange  to  a  lawyer  familiar  with  common  law  rules  or  with  the  systems 
prevailing  in  most  of  the  other  states  of  the  Union;  but  they  follow 
directly  and  inevitably  from  the  definitions  and  other  provisions  of  the 
civil  code,  and  from  the  doctrines  established  by  judicial  decision,  con- 
cerning community  property. 

2.  The  second  peculiarity  which  I  shall  examine  is  the  real  nature  of 
the  interest,  estate  or  ownership  of  each  spouse  in  the  community  prop- 
erty. Much  of  our  familiar  common  law  notions  as  to  legal  title  ac- 
quired by  conveyance,  assignment,  etc. ,  must  be  abandoned  in  determin- 
ing the  real  nature  of  the  system  created  by  the  code.  From  a  com- 
parison of  all  the  provisions  of  the  civil  code,  the  conclusion  seems 
irresistible  that,  whether  acquired  by  the  wife  or  by  the  husband, 
whether  standing  in  her  name  or  in  his,  whether  conveyed  to  her  or  to 
him,  the  real,  present,  legal  title  to  all  the  community  property  is  vested 
alone. in  the  husband  during  the  marriage;  the  wife's  interest  in  it  dur- 
ing the  marriage  is  only  inchoate — a  mere  expectancy.  Even  if  land,  be- 
ing community  property,  is  conveyed  to  the  wife  during  marriage,  she 
takes  no  real  title  in  it;  the  whole  title,  both  real  and  equitable,  at  once 
vested  in  the  husband  by  means  of  the  deed  to  his  wife.  It  is  true  there 
are  some  dicta  opposed  to  this  view,  but  they  will  not  endure  a  mo- 
ment's analysis.  A  very  early  statute  of  this  state  gave  the  husband 
•*  absolute  power  to  dispose  of  "  the  community  property,  and  did  not^ 
like  our  present  code,  expressly  except  the  power  of  *' testamentary 
disposition."  In  the  early  case  of  Beard  v.  Knox,^  the  court  held  that, 
from  other  statutory  provisions,   especially  those  defining  the  wife's 

^5Cal.,252,  256. 


OOMMUNITT  PbOPERTY.  391 

fixed  interest  and  share  on  her  husband's  death,  the  power  of  testamen- 
tary disposition  by  the  husband  was  impliedly  excepted,  and  his  ''  abso- 
lute power  of  disposition  "  was  necessarily  limited  to  a  disposal  during 
their  joint  lives,  thus  making  the  rule  exactly  the  same  as  it  is  under 
the  code.  In  the  course  of  his  opinion,  Murray,  C.  J.,  after  some  re- 
marks as  to  the  general  intent  of  the  community  property  as  a  protec- 
tion for  the  wife  after  the  husband's  death,  says:  ''  The  husband  and 
wife  during  the  coverture  are  jointly  seized  of  the  property,  with  a  half 
pterest  remaining  over  to  the  wife,  subject  only  to  the  husband's  dis- 
posal during  their  joint  lives*  This  is  a  present,  definite  and  certain  in- 
terest which  becomes  absolute  at  his  death,  *  *  *  and  the  widow 
becomes  seized  of  one-half  of  the  property."  This  whole  remark  was  a 
mere  dictum,  entirely  unnecessary  for  the  decision  of  the  case;  but  it 
would  be  difficult  to  include  more  incorrect  conceptions  and  statements 
in  a  shorter  sentence.  The  utter  inappropriateness  of  the  word  *'  seiz- 
ed "  and  of  the  legal  conception  involved  in  it,  is  evident  when  we  reflect 
that  community  property  might  embrace  goods,  chattels,  things  in  ac- 
tion and  money,  as  well  as  land.  The  term  and  conception  "  joint  " 
are  even  more  incorrect.  If  the  two  spouses  were  joint  owners  or 
**  jointly  seized  "  of  the  community  property,  it  would  simply  be  im- 
possible for  the  husband  to  convey  away  the  whole  during  the  marriage 
as  he  might  do  and  still  may  do,  or  even  to  convey  the  complete  title  to 
any  part  of  it,  or  to  any  specific  thing  forming  a  part  of  it, — not  even  to 
a  horse,  or  a  bushel  of  grain,  or  a  yard  of  cloth,  or  an  acre  of  land. 
And  when  we  remember  that  the  wife's  interest  in  the  entire  community 
property  or  in  any  portion  of  it  may  be  completely  cut  oflF,  by  a  disposi- 
tion made  by  her  husband  during  the  marriage,  that  she  has  no  right 
to  control^  manage  or  possess  it,  that  she  cannot  make  it  liable  for  her 
debts  nor  contracts,  and  that  she  is  completely  without  any  power  to 
sell,  convey,  transfer,  or  otherwise  dispose  of  it,  we  must  plainly  see 
that  it  is  a  misuse  or  perversion  of  words  to  say  that  her  interest  in  the 
community  property  during  the  marriage  is  **  Sk  present,  certain  and  defi- 
nite interest,  which  becomes  absolute  at  his  death. "  Even  at  his  death 
the  community  property  is  primarily  and  mainly  liable  for  his  debts  be- 
fore her  right  attaches  as  a  fixed,  certain  and  definite  share. 

In  the  latter  case  of  Van  Moren  v.  Johnson,'  Mr.  Justice  Field  de- 
scribed the  real  nature  of  the  ownership  of  the  community  property,  and 
of  the  interest  held  by  each  spouse,  during  the  marriage,  with  perfect 
accuracy.  He  said:  ''  The  title  to  the  community  pnoperiy  vests  in  the  hus- 
band. He  can  dispose  of  the  same  absolutely  [i.  e.  by  a  transfer  inier- 
mvns]  as  if  it  were  his  own  separate  property.  The  interest  of  the  wife  is 
a  mere  expectancy,  like  the  interest  which  an  heir  may  possess  in  the 
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property  of  his  living  ancestor.  Guice  v.  Lawrence."'  This  language 
describes  the  ownership  of  the  community  property  during  the  marriage, 
under  our  law,  with  perfect  accuracy.  As  the  husband  has  the  entire 
possession,  control,  and  management  of  it,  as  he  may  convey  it  wholly 
or  partially  by  his  own  deed  or  transfer  without  consent  of  the  wife;  as 
he  may  incumber  it  partially  or  to  its  full  value  ^by  mortgages,  judg- 
ments, debts  and  the  like,  and  may  thus  leave  none  of  it  whatever  at  his 
death, — ^the  only  limitation  upon  his  power  being  that  he  cannot  devise 
or  bequeath  more  than  one-half  of  what  he  does  leave  at  his  death;  and, 
on  the  other  hand,  as  the  wife  cannot  do  any  legal  act  with  it  during  the 
life  of  her  husband,. and  has  only  a  right  to  one-half  of  what  may  be  left 
at  his  death  after  the  payment  of  all  debts  and  liabilities  chargeable  upon 
it,  it  is  plain  that  during  his  life  she  has  no  iniered  of  any  kind  in  the 
community  property,  and  a  fortiori  no  present,  certain,  and  definite 
interest.  She  has  simply  an  expectancy  or  a  possibility  that  some 
portion  may  be  left  remaining,  undisposed  of  by  her  husband  during  his 
lifetime;  and  if  such  be  the  case,  she  becomes  at  his  death,  and  not  before, 
vested  with  an  absolute  interest  in  one-half  of  what  is  thus  remaining 
after  all  debts,  liabilities,  and  expenses  chargeable  on  the  fund,  have 
been  subtracted.  The  fact  that  upon  obtaining  a  divorce  the  wife  may 
have  a  portion  of  the  community  property  set  apart  for  her  absolutely, 
is  not  at  all  opposed  to  this  view,  but  is  in  complete  harmony  with  it. 
Divorce,  when  the  wife  is  the  innocent  party,  operates  in  exactly  the 
same  manner  as  the  death  of  the  husband,  to  terminate  the  community. 
Like  his  death,  it  ends  her  expectancy  or  possibility,  and  entitles  her  to 
receive  a  share  of  the  community  property  in  her  own  individual  and 
absolute  right.  It  cannot  be  said,  therefore,  with  any  truth,  that  during 
the  marriage  the  wife  has  any  interest  or  the  slightest  degree  of  owner- 
ship in  the  community  property;  indeed  her  right  is  less  definite  and 
more  precarious  than  the  wife's  inchoate  dower  right  at  the  common 
law.  It  would  seem,  in  fact,  that  the  term  itself  ''community"  property 
is  somewhat  of  a  misnomer. 

If  the  wife  has  no  interest  during  the  marriage,  then  it  necessarily 
follows,  in  the  language  of  Judge  Field,  that  all  the  title  or  ownership 
of  the  community  property  vests  in  the  husband.  Since  the  nature  of 
community  property,  and  the  rules  governing  it,  are  exactly  the  same 
whether  it  is  acquired  by  the  husband  or  the  wife,  this  conclusion  as  to 

'  2  La.  An.  226. — ^The  same  view  was  taken  by  the  court  in  the  subsequent  case  of  Fuller  v. 
Ferguson,  26  Cal.,  546.  The  opinion  said,  in  describing  the  Mexican  law  as  to  the  commun- 
ity: "By  the  same  system  6i  Spanish-Mexican  law,  the  wife  during  marriage  has  a  fictitious 
and  revocable  dominion  and  possession  of  one-half  of  the  community  property,  wbtcta 
dominion  and  possession  she  cannot  in  any  way  assert  or  exercise  during  the  marriage, 
but  after  his  death  she  becomes  absolute  owner  of  one-half  of  what  he  leares."  By 
the  technical  terms  of  the  Mexican  law  here  used,  is  really  meant  exactly  the  same  sort  of  aii 
interest  which  Judge  Field  describes  in  the  passi^^e  quoted  in  the  text, — i.  e.  a  merd  ex- 
pectancy. 
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its  title  and  ownership  must  be  equally  true  when  the  community  prop- 
erty is  acquired  and  held  in  the  name  of  the  wife,  and  when  it  is  acquired 
and  held  in  the  name  of  the  husband.  There  can  be  no  possible  differ- 
ence between  the  two  situations;  in  each  the  only  real  legal  title  and 
ownership  are  vested  in  the  husband.  Even  if  land  is  so  conveyed  to  the 
wife  during  marriage  fchat  is  community  property,  and  her  legal  title  is 
only  apparent  not  real;  it  is  incorrect  to  say  that  the  legal  title  is  vested 
in  her  by  such  a  conveyance.  To  all  persons  familiar  with  common 
law  methods,  this  must  seem  to  be  a  most  striking  anomaly,  but  it  nec- 
essarily results  from  the  fundamental  doctrines  of  the  system.  Land 
conveyed  by  deed  to  Mrs.  A.,  vests  the  real  title  and  ownership  in  Mr. 
A.  and  vests  no  present  title  or  ownership  in  her.  Exactly  the  same  is 
true  of  a  transfer  to  her  of  personal  property. 

3.  The  power  of  disposal.  That  the  husband  alone  has  the  title  and 
ownership  of  the  community  property,  and  that  the  wife  has  no  present, 
real  interest  in  it  during  the  marriage,  may  be  thought  by  some  as  a 
purely  speculative  proposition,  of  no  practical  importance.  Be  this  as 
it  may,  it  is  certain  that  the  husband  alone,  to  the  complete  exclusion  of 
his  wife,  has  the  absolute  power  of  disposal  over  all  the  community 
property  during  the  marriage,  as  fully  as  he  has  of  his  own  separate  es- 
tate. From  this  absolute  power  given  to  the  husband,  which  of  itself  is 
necessarily  exclusive,  and  from  the  express  provisions  of  the  code  plac- 
ing it  beyond  the  effect  of  her  own  contracts,  it  follows  that  she  is  com- 
pletely vnthout  any  disposing  capacity.  Even  the  portion  of  community 
pioperfy  standing  in  her  own  name  and  acquired  by  her,  she  cannot  con- 
yey  nor  transfer.  On  the  other  hand,  the  husband  has  the  same  power 
to  convey  or  transfer  such  property  by  his  own  deed  or  assignment,  which 
he  has  over  the  community  property  acquired  by  himself  and  standing 
in  his  own  name.  The  decisions  as  to  his  power  are  unanimous.^  In 
Ewald  V.  Gorbett,^  the  possibilities  of  the  community  property  system 
a(re  strikingly  illustrated .  In  a  former  divorce  suit  the  decree  directed  an 
equal  division  of  the  land  which  was  community  property,  that  this  land 
should  be  sold,  and  that  if  either  party  should  purchase  at  the  sale,  his 
or  her  receipt  should  be  taken  for  the  amount  due  him  or  her.  The  di- 
vorced wife  married  again  to  one  F.  before  the  sale  of  this  land,  and  at 
the  sale  she  bought  the  whole  land  and  turned  in  as  part  payment  the 
leoeipt  of  the  money  due  her  under  the  decree  on  the  decision,  which 
sum  was  of  course  her  separate  property;  and  the  balance  of  the  pur- 
chase price  she  paid  with  monies  which  were  community  property  of  her 

*  In  addition  to  the  two  quotations  given  in  the  last  preceding  article,  see  In  re  Buchanan^s 
Ertate,  8  Cal.,  607;  Scott  v.  Ward,  13 Id.,  468,  470;  Van  Maren  v.  Johnson,  15  Id.,  308,  311; 
Kxley  V.  Hnggins,  16  Id.,  127,  131;  Mott  v.  Smith,  16  Id.,  533,  567;  Tustin  v.  Faught,  23 
Id,  232,  241;  McDonald  v.  Badger,  23  /d,  393,  398;  Landers  v.  Bolton,  26  Id.,  393,  420; 
lord  V.  Hough,  43 /d,  681. 
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new  husband  F.  The  whole  land  thus  purchased  was  conveyed  to  her. 
Held,  that  the  land  thus  bought  was  partly  community  property  of  F., 
and  partly  the  separate  property  of  the  wife;  and  that  an  undivided  por- 
tion of  it  was  community  property  as  compared  with  the  whole,  in  the 
same  proportion  which  the  amount  of  the  community  money  paid  bore 
to  the  entire  purchase  price.  Afterwards  F.  and  his  wife  gave  a  deed  of 
all  this  land,  but  the  wife's  acknowledgment  was  so  defective  that  her 
deed  conveyed  nothing,  as  was  held,  but  the  husband's  deed  was  oper- 
ative. The  wife  subsequently  died,  and  her  heirs  at  law  claimed  to  have 
inherited  the  land.  This  action  was  brought  by  these  heirs  of  Mrs.  F. 
against  the  grantee  of  Mr.  and  Mrs.  F.  to  recover  the  land.  The  court 
held,  that  as  Mrs.  F.'s  deed  was  null  and  void,  the  deed  of  her  husband 
alone  conveyed  the  undivided  portion  of  the  land  which  was  community 
property;  and  the  grantee  in  that  deed,  therefore,  became  owner  in  com- 
mon with  Mrs.  F.,  she  continuing  to  own  the  undivided  share  which  was 
her  separate  property.  Finally,  on  her  death  her  heirs  inherited  this 
undivided  separate  estate  which  had  been  hers.  It  thus  turned  out  that 
the  plaintiffs  and  the  defendant  were  co-owners  of  the  entire  tract  of 
land.  This  case  is  a  good  illustration  of  the  curious  freaks  which  the 
system  of  community  property  can  produce.* 

The  husband  has  thus  full  power  to  sell,  convey  or  dispose  of  all  com- 
munity property  by  his  own  act,  and  without  his  wife's  consent.  He 
may  also  give  away  reasonable  portions  of  it.  The  only  limit  upon  this 
power  is  that  he  cannot  donate  or  transfer  it  in  whole  or  in  part,  merely 
with  the  intent  and  for  the  purpose  of  defeating  his  wife's  expectancy  to 
the  share  which  will  remain  to  her  after  his  death  in  case  she  survives 
him;  in  other  words,  he  cannot  transfer  it  merely  with  intent  to  defraud 
her  of  her  possibility.^  The  utter  inability  of  the  wife  to  assign,  convey 
or  transifer  any  of  the  community  property,  even  that  which  she  herself 
has  acquired  and  which  stands  in  her  name,  is  so  plain  that  we  must 
naturally  expect  few  judicial  authorities  upon  the  precise  question, 

*  I  will  state  another  curious  working  of  the  system,  although  the  case  has  no  direct  bear- 
ing upon  the  matter  now  under  discussion.  In  Althof  v.  Ounheim,  38  Cal.,  230,  a  married 
woman  residing  in  California  without  her  husband,  borrowed  from  the  plaintiff  five  hundred 
and  twenty  dollars  to  enable  her  to  purchase  a  lot  of  land,  and  she  actually  used  the  money 
for  that  purpose,  and  took  the  conveyance  to  herself  in  her  own  name.  Her  husband  soon 
after  came  to  join  her,  and  they  took  possession  of  the  lot,  and  lived  together  on  it  ever  after- 
wards. They  sold  a  part  of  it  and  retained  the  balance.  The  price  for  the  part  sold  was 
about  equal  to  the  sum  originally  paid  for  the  whole;  this  price  was  received  and  appropriated 
by  both  the  husband  and  wife;  both  joined  in  the  conveyance;  and  both  are  in  the  use  and 
occupation  of  the  residue.  The  plaintiff  sued  both  in  this  action  for  the  money  originally 
borrowed  by  the  wife.  The  court  held  that  as  there  was  no  evidence  that  the  purchase  price 
over  and  aliove  the  five  hundred  and  twenty  dollars  borrowed  was  the  wife's  separate  estate, 
the  presumption  was  conclusive  that  it  was  community  property.  The  lot  was,  therefore, 
community  property  and  subject  to  disposition  by  the  husband  aJone.  No  personal  judg- 
ment against  the  wife  was  possible.  But  all  the  acts  of  the  husband,  as  above  stated,  showed 
that  he  had  ratified  and  adopted  his  wife's  act  and  made  the  debt  his  own,  and  was  therefore 
liable  to  a  judgment  for  the  amount. 

^  Lord  V.  Hough,  43  CaL,  581. 
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This  conclusion,  howeyer,  has  been  direcUy  and  expressly  sustained  by 
decisions  in  point.  In  Tryon  t.  Sutton/  a  mortgage  which  was  com- 
munity property  had  been  executed  to  a  married  woman  and  stood  thus 
in  her  name.  This  mortgage  she  assigned  in  the  ordinary  manner  by 
executing  a  written  assignment  thereof.  The  assignment  was  held  to 
be  utterly  null  and  void.  The  court  said  that  as  the  control  and  power 
of  disposition  of  all  community  property  was  given  to  the  husband,  the 
wife  had  no  power  whatever  to  dispose  of  it.  li  thus  appears  that  if, 
during  the  marriage,  land  which  was  community  property  should  be 
conveyed  to  Mrs.  A.,  she  could  not  in  any  manner  coni^y  it  to  a  third 
person,  her  deed  of  it  would  be  a  nullity.  On  the  other  hand  her  hqs- 
band  could  convey  it;  his  sole  deed  of  it  would  convey  a  perfect  title  to 
the  grantee  therein.  There  is  nothing  in  the  case  of  Parry  v.  Kelly,"  at 
all  inconsistent  with  these  conclusions;  on  the  contrary  they  are  con- 
firmed by  it.  As  that  case  was  peculiar  I  will  state  briefly  all  of  its  ma- 
terial facts.  Mrs.  ELelly  during  the  life  of  her  husband  gave  her  own 
individual  note,  and  to  secure  it  executed  in  her  own  name,  without  her 
husband  joining,  a  mortgage  on  a  certain  tract  of  land  which  was  com- 
munity property.  Her  husband  died  intestate  leaving  Mrs.  K.  his  widow, 
and  leaving  this  tract  of  land  and  also  other  community  property  re- 
maining after  payment  of  all  debts  and  liabilities  chargeable  against  his 
estate.  His  widow  of  course  became  absolute  owner  of  one-half  of  all 
the  community  property  thus  left  remaining;  and  plainly  her  half  might 
be  so  allotted  as  to  embrace  the  tract  of  land  which  she  had  mortgaged. 
The  mortgagee  therefore  brought  this  suit  to  foreclose  his  mortgage,  the 
defendant  claiming  that  it  was  wholly  inoperative  and  void.  The  court 
said:  ''  While  it  is  clear  that  the  mortgage  executed  by  Mrs.  Kelly  cre- 
ated no  lien  on  the  community  property,  it  was  not  void  in  the  extreme 
sense."  Quoting  §158  of  the  civil  code,  the  opinion  proceeds:  "  Mrs. 
Kelly  was  therefore  as  competent  in  law  to  execute  a  mortgage  as  though 
she  had  been  at  the  time  a,femme  sole" 

[I  remark  that  this  broad  proposition  must  be  understood  with  the 
limitation  necessarily  implied.  It  cannot  mean  that  she  was  then  as  com- 
petent to  execute  a  mortgage  on  the  community  property  as  though  she 
were*  unnuurried.  Its  plain  meaning  is,  that  she  was  as  competent  to 
enter  into  the  contract  of  mortgage^  without  taking  into  consideration  the 
object  upon  which  the  mortgage  was  to  create  a  lien,  as  though  she  was 
unmarried;  or,  to  speak  specifically,  she  was  as  competent  to  enter  into 
a  contract  of  mortgage  which  should  at  once  accomplish  its  purpose  of 
creating  a  lien  upon  her  own  property ,  as  though  she  had  been  a  femme 
sole.  That  this  is  the  only  meaning  of  the  dictum  clearly  appears  from 
what  the  court  adds,  namely]:  '^And  while  she  may  ^/ten  have  had  no  title 

>  13  CaL,  490,  493.  •  52  Cal.,  834. 
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to  the  mortgaged  premises  on  which  she  bould  create  a  lien,  it  does  not 
follow  that  the  mortgage  was  void  as  a  contract  between  the  mortgagor 
and  the  mortgagee.  It  stands  on  the  same  footing  as  a  mortgage  made 
bj  any  person  on  property  to  which  he  had  at  the  time  no  tiUe.  But 
though  the  mortgagor  had  no  title  at  the  date  of  the  mortgage, 
yet  if  he  subsequently  acquire  title,  the  mortgage  under  our  code 
attaches  to  this  subsequently  acquired  title.  The  civil  code  provides, 
' '  §  2,930.  Title  acquired  by  the  mortgagor  subsequent  to  the  execution  of 
the  mortgage  enures  to  the  mortgagee  as  security  for  the  debt,  in  like 
manner  as  if  acquired  before  the  execution. "  Instead  of  being  incon. 
siatentwith  the  positions  heretofore  maintained  in  this  article,  the  whole 
argument  proceeds  upon  the  express  assumption  that  the  wife,  during 
the  marriage,  has  no  title  to  nor  present  interest  in  the  community 
property,  and  that  her  title  and  fixed  interest  only  arise  on  the  death  of 
her  husband  in  the  portion  which  then  becomes  absolutely  hers.  The 
case  decides  no  more  than  this :  if  a  wife  during  the  life  of  her  husband 
gives  her  own  individual  mortgage  on  a  tract  of  land  which  forms  a  part 
of  the  community  property,  and  she  survives  her  husband,  and  the  tract 
so  mortgaged  is  not  conveyed  away  by  her  husband  but  remains  a  part 
of  his  community  property  on  his  death,  after  all  debts  and  liabilities 
chargeable  on  such  property  are  paid;  and  if  such  tract  is  or  may  b^ 
included  in  the  oue-half  of  the  community  property  allotted  to  the  wife 
as  her  portion  absolutely,  then  the  mortgage  becomes  operative  and 
binding  in  all  respects  by  virtue  of  the  doctrines  of  estoppel  which  the 
civil  code  has  enlarged  and  applied  to  mortgages  in  §  2,930.  It  is  sim- 
ply the  case  of  a  man  giving  a  mortgage  on  land  in  which  at  the  time  he 
has  no  interest  whatsoever;  but  if  he  afterwards  becomes  owner  of  the 
land,  he  is  then  estopped  from  denying  the  validity  of  his  mortgage; 
the  mortgagee,  at  the  common  law,  is  said  to  acquire  title  by  estoppeL 
If  Mr.  Kelly  had  conveyed  away  the  mortgaged  tract  before  his  death, 
his  grantee  would  have  taken  it  wholly  free  from  the  mortgage,  even 
though  he  purchased  with  full  notice  of  it.  The  tract  could  have  been 
sold  on  execution  against  £.,  notwithstanding  the  mortgage.  After 
Kelly's  death,  if  the  land  as  community  property  was  required  for  the 
payment  of  his  debts,  the  mortgage  would  have  been  no  obstacle.  Un- 
der all  these  circumstances  the  mortgage  would  have  been  wholly  nuga- 
tory. Finally,  the  decision  does  not  in  any  manner  enlarge,  nor  even 
affect,  the  wife's  power  to  convey,  assign,  or  transfer  community  prop- 
erty during  the  life  of  her  husband. 

J.  K  P. 
(To  be  continued,) 
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CIRCUIT  COURT.   DISTRICT  OF  OREGON, 
HioKOx  V.  Elliott  et  al. 

November  li^  1884. 

LmiTATiOMS. — ^A  Buit  in  equity  may  be  maintained  to  enforce  a  security  for  a  debt, 
although  an  action  againat  the  debtor  directly  upon  the  indebtedneas  is  barred  by  lapse  of 
time;  and  for  such  purpose  the  debt  exists,  notwithstanding  the  lapse  of  time. 

Suit  to  set  Aside  a  Convetanoe.— A  suit  in  ecjuity  to  set  aside  an  assignment  or  convey- 
ance of  property  made  to  hinder  or  delay  creditors,  should  ordinarily  be  brought  within 
the  same  time  after  the  right  accrues,  as  an  action  at  law  to  recover  possession  of  the  same 
property. 

Pabties  to  a  Suit. — Where  a  trustee  sues  to  recover  possession  of  the  trust  property,  for 
the  benefit  of  the  eeitui  que  trust,  mert* ly,  or  simply  to  enforce  his  right  thereto  against  third 
persons,  such  cestui  que  trust  is  not  a  necessary  party  thereto;  and  in  a  suit  to  set  aside  an 
assigniuent  or  conveyance  made  to  hinder  or  delay  creditors,  the  grantor  or  assignor  therein, 
if  he  has  parted  with  all  his  right  in  the  property,  is  not  a  necessary  party  either. 

Eqi'itable  Assignment— Maintenance.— E.  being  a  member  of  a  railway  construction 
firm,  in  Oregon,  and  defendant  in  a  suit  brought  there  by  his  partners  to  dissolve  said  firm 
and  determine  the  rights  of  the  parties  therein,  applied  in  Calilomia,  to  W.^  a  citizen  of  that 
state,  for  a  loan  of  money  to  aid  him  in  asserting  bis  rights  in  said  suit,  which  W.  agreed  to 
and  did  advance  on  £.*8  promise  to  repay  the  same  with  interest  and  his  assignment  to  H., 
in  tnitst  for  W.,  of  all  his  interest  in  said  firm,  as  a  security  for  the  repayment  of  said  monej 
and  interest;  in  which  suit  there  was  afterwards  a  decree  given  in  favor  of  E.  and  against  his 
partners  for  a  sum  of  money;  and  at  the  time  of  making  such  aasignment  E.  also  gave  W. 
the  option  to  take  a  portion  of  any  railway  propertv  or  bonds,  that  he  might  obtain  in  such 
suit,  in  lieu  of  said  money  and  interest:  Held,  (1)  Tnat  the  assignment  of  E.'s  interest  in  the 
firm  embraced  the  decree  in  his  favor  for  the  sum  of  money  which  represented  and  stood  for 
sodi  interest  aod  that  the  trustee  therein  became  in  equity  the  assignee  of  said  decree,  as  soon 
as  it  came  into  existence,  and  might  maintain  a  suit  to  set  aside  specific,  covinous  assign- 
ments and  conveyances  by  the  defendant  therein,  made  with  intent  to  hinder  and  delay  the 
collection  of  the  same;  (2)  The  option  given  W.  is  not  involved  in  the  suit  to  enforce  the 
decree,  and  therefore  it  is  immaterial  whether  it  is  void  for  champerty  or  not;  (3)  The 
contract  for  the  loan  and  repayment  of  the  money  was  made  and  to  be  fulfilled  in  California, 
and  therefore  valid,  whether  cfaampertons  or  not  by  the  law  of  Oregon;  and  the  fact  that 
security  was  taken  on  property  in  Oregon  for  the  performance  of  the  |ooqtract,  does  not 
change  its  character  in  tnis  respect. 

SxHT  to  set  aside  oonyeyanoes  to  hinder  and  delay  creditors.  The 
opinion  states  the  facts. 

James  K.  Kelly  and  C.  E.  S.  Wood,  for  the  plaintiff. 
Thomas  N.  Strong,  for  Joseph  HoUaday. 
W.  H.  Holmes,  for  8.  G.  Elliott. 
C.  J.  MacdougaU,  for  Ben  Holladay. 

Deady,  J.  The  snit  is  brought  by  George  G.  Hiokox,  a  citizen 
of  California,  against  Simon  G.  Elliott,  Ben  Holladay,  Joseph  Hol- 
laday and  William  H.  Effinger,  citizens  of  Oregon,  to  subject  cer- 
tain property,  the  legal  title  of  which  is  now  in  Joseph  Holladay,  to 
the  payment  of  a  certain  decree  heretofore  given  by  the  supreme 
court  of  Oregon,  against  Ben  Holladay,  on  toe  ground  that  said 
property  was  assigned,  transferred  and  conveyed  to  the  former  by 
the  latter,  to  hinder  and  delay  his  creditors;  and  that  the  plaintiff  is 
the  assignee  of  said  decree,  in  trust  for  Martin  White,  a  creditor  of 
said  Elliott. 

The  defendants  demur  to  the  bill  separately,  and  assign  numerous 
and  different  causes  of  demurrer,  that  on  the  argument  were  re- 
solved or  condensed  into  these:  (1)  The  non-joinder  of  necessary 
parties  plaintiff  and  defendant;  (2)  the  contract  on  which  the  plaint- 
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iff  seeks  to  recover  is  void  for  champerty;  and  (3)  the  plaintiff  has 
been  guilty  of  laches. 

The  facts  stated  in  the  bill  are  substautially  these:  On  Septem- 
ber 12,  1868,  Elliott  formed  a  partnership  with  Ben  HoUaday  and 
one  C.  Temple  Emmett,  by  the  name  of  "Ben  HoUaday  &  Co.," 
for  the  purpose  of  constructing  and  operating  railways  in  Oregon, 
and  thereafter  the  said  partnership  was  engaged  in  the  construction 
of  the  Oregon  Central  railway  company  until  November  5,  1869, 
when  HoUaday  and  Emmett  commenced  a  suit  against  Elliott  in  the 
circuit  court  for  Multuomah*  county,  to  dissolve  said  partnership 
and  settle  the  accounts  thereof,  which  suit  was  afterwards  trans- 
ferred to  the  circuit  court  for  the  county  of  Marion,  in  which  court 
on  September  28,  1877,  a  decree  was  entered  dissolving  said  part- 
nership and  adjudging  Elliott  to  be  indebted  to  the  other  members 
of  the  partnership  in  the  sum  of  four  hundred  and  seventy  dollars; 
from  which  decree  Elliott  took  an  appeal  to  the  supreme  court  of  the 
state,  wherein,  on  August  15,  1879,  a  decree  was  given,  dissolving 
said  partnership  and  providing  that  Elliott  recover  from  HoUaday 
the  sum  of  twenty-one  thousand  nine  hundred  and  nineteen  dollars 
and  forty-six  cents,  and  from  Emmet  the  sum  of  eisht  thousand  five 
hundred  and  ninety-six  doUars,  with  his  costs  and  disbursements  in 
that  court,  no  part  of  which  sums  have  been  paid  to  Elliott,  and 
there  is  now  due  on  said  decree  from  Ben  HoUaday  said  sum  of 
twenty-one  thousand  nine  hundred  and  nineteen  dollars  and  forty- 
six  cents,  with  legal  interest  from  August  15,  1879. 

On  February  10,  1874,  Elliott,  being  unable  to  meet  the  expense 
of  this  litigation  with  his  partners,  applied  to  Martin  White,  then 
and  now  a  citizen  of  California,  for  a  loan  of  twelve  thousand  dol- 
lars ''to  enable  him  to  defend  said  suit  and  for  other  purposes,'*  and 
offered  to  secure  the  payment  of  the  same  by  an  assignment  "  of  aU 
his  right,  title  and  interest ''  in  said  suit  to  the  plaintiff,  in  trust  for 
said  White,  whereupon  the  following  contract  was  duly  made  and 
signed  by  the  parties  thereto : 

'<  Memorandum  of  agreement  between  S.  Q.  Elliott  and.  Martin 
White,  made  the  tenth  day  of  February,  1874. 

'  'A  controversy  exists  between  S.  G.  Elliott  and  Ben  HoUaday  and 
others,  relating  to  the  right  of  said  Elliott  in  and  to  the  Oregon 
Central  railway  company  and  its  stock,  bonds,  franchises  and  other 
property,  which  controversy  involves  substantially  all  the  property 
and  rights  of  the  said  company,  and  among  other  things  at  least 
three  million  two  hundred  thousand  (3,200,000)  dollars  of  the  bonds 
of  said  company. 

**  For  the  purpose  of  asserting  and  maintaining  his  rights  in  said 
controversy,  said  Elliott  has  borrowed  from  Martin  White  the  sum 
of  twelve  thousand  (12,000)  dollars  in  gold  coin  of  the  United  States, 
and  has  agreed  to  repay  the  same  within  one  year  from  the  date  of 
the  last  installment  thereof  as  hereinafter  provided  (and  within  two 
years  from  the  date  hereof,  whether  the  last  installment  shall  be  de- 
manded by  said  Elliott  within  one  year  from  the  date  hereof  or 
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not),  with  interest  on  each  installment  from  the  date  of  the  advance 
thereof  at  the  rate  of  ten  (10)  per  cent,  per  annum. 

''And  in  consideration  of  the  loan  of  said  sum  by  said  White  upon 
the  terms  herein  stated,  said  Elliott  has  granted  to  said  White  the 
option  to  be  exercised  within  the  period  hereinafter  limited,  to  take 
in  lien  of  the  repayment  of  the  sum  loaned  as  aforesaid,  free  from 
all  deductions  or  charges  of  any  kind  for  any  purpose,  one-half  of 
all  the  property  aforesaid,  of  or  pertaining  to  said  railroad  company 
(except  the  bonds  thereof)  that  shall  be  recovered  by  said  Elliott, 
and  of  the  bonds  of  said  company  that  shall  be  so  recovered,  after 
deducting  one  million  dollars  thereof  for  his,  said  Elliott's,  use,  and 
not  exceeding  one  hundred  thousand  dollars  thereof  for  B.  P.  & 
Jabish  Clement  in  payment  for  legal  services;  said  option  to  con- 
tinue until  sixty  (60)  days  after  said  Elliott  shall  have  received  pos- 
session of  said  property,  and  notified  White  thereof;  and  if  money 
or  other  property  should  be  received  in  place  of  the  property  and 
bonds  aforesaid,  said  option  to  exist  and  continue  as  to  such  money 
and  property,  the  dividend  thereof  to  be  made  in  the  proportions 
aforesaid  according  to  actual  value. 

'*And,  to  secure  the  performance  of  this  agreement  on  his  part  and 
to  secure  the  payment  of  any  additional  advances  not  exceeding 
thirteen  thousand  ($13,000)  dollars  that  he  may  obtain  from  said 
White  or  other  parties,  said  Elliott  has  assignea  and  conveyed  in 
trust  to  George  C.  Hickox  all  his  right,  title,  interest  and  claim  in 
and  to  the  property  aforesaid. 

''And  in  consideration  of  the  agreement  and  acts  of  said  Elliott, 
said  White  has  agreed  to  loan  to  said  Elliott  said  sum  of  twelve 
thousand  ($12,000)  dollars,  in  gold  coin  of  the  United  States,  and  to 
advance  tne  same  upon  his  demand  in  installments  from  time  to 
time  as  the  same  shall  be  required  upon  t^e  terms  aforesaid. 

''  Signed  in  duplicate,  at  San  Francisco,  California,  this  tenth  day 
of  February,  1874. 

[Signed]  •*'  S.  G.  Elliott, 

*'  Mabtin  White."- 

And,  in  pursuance  of  said  agreement,  Elliott  executed  and  deliv- 
ered to  the  plaintiff  the  following  sale  and  assignment,  namely: ''  In 
consideration  of  the  sum  of  twelve  thousand  dollars,  in  gold  coin  of 
the  United  States,  to  me  paid,  and  other  valuable  considerations,  I, 
S.  G.  Elliott,  of  the  commonwealth  of  Massachusetts,  have  granted, 
bargained,  sold  and  assigned,  and  by  these  presents  do  grant,  bar- 
'  gain,  sell  and  assign  unto  George  C.  Hickox,  of  the  city  and  county 
of  San  Francisco,  state  of  California,  all  my  right,  title,  interest  and 
claim,  both  in  law  and  equity,  in  and  upon  the  stock,  property  and 
assets  of  the  Oregon  Central  Bailroad  Company  of  Salem,  Oregon^ 
and  the  Oregon  and  California  Bailroad  Company  of  Portland,  Ore- 
gon, the  firm  of  A.  J.  Cook  &  Co.,  and  the  firm  of  Ben.  HoUaday  &  Co. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
thirteenth  day  of  February,  1874." 

ligned]  S.  Q.  Elliott,    [seal.] 

Itnesses,  Martin  White,  B.  P.  Clement." 
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Between  this  date  and  March  26, 1879,  White,  in  pursuance  of  this 
agreement  and  upon  the  security  of  this  sale  and  assignment,  ad- 
vanced to  Elliott,  and  others  for  him,  including  two  thousand  dol- 
lars paid  to  the  defendant,  Effinger,  the  sum  of  twenty-two  thousand 
five  hundred  and  eighty-nine  dollars  and  sixty-five  cents,  no  part  of 
which  has  been  repaid. 

The  defendant  Effinger  was  the  attorney  for  Elliott  in  the  litiga- 
tion with  Holladay  and  Emmet,  and  claims  a  lien  on  the  decrees 
given  by  the  supreme  court  against  them,  for  his  compensation  as 
such  attorney,  and  the  plaintiff  admits  that  he  is  ''entitled  to  some 
compensation  "  for  his  services,  but  how  much  he  does  not  know, 
and ,  therefore,  he  makes  him  a  party  defendant. 

During  the  pendency  of  this  litigation  Ben  Holladay  was  indebted 
to  sundry  persons,  including  Joseph  Holladay,  aud  in  October, 
1871,  he  gave  the  latter,  on  account  of  said  indebtedness,  his  note 
for  one  hundred  thousand  dollars  with  interest  at  the  rate  of  one 
per  centum  per  month;  and  in  November,  1876,  gave  a  second  note 
in  discharge  of  the  first  one,  for  the  sum  of  one  hnndred  and  sixty 
thousand  dollars  with  interest  at  a  like  rate,  and,  to  secure  the  pay- 
ment of  the  same,  transferred  and  conveyed  to  Joseph  Holladay,  at 
divers  times  betwe^  said  last  mentioned  date  and  the  date  of  said 
decree  against  him,  all  the  real  and  personal  property  owned  by  him 
in  Oregon,  consisting  of  lands,  stocks,  notes,  bonds,  mortgages  and 
other  personal  property  then  worth  two  hundred  and  twenty-five 
thousand  dollars,  and  now  worth  five  hundred  thousand  dollars. 
Portions  of  this  property  were  in  the  name  of  and  held  by  third 
persons  as  the  naked  trustees  of  Ben  Holladay,  and  the  transfers 
and  conveyances  thereof  to  Joseph  HoUadav  were  made  by  them 
on  the  direction  of  the  former,  of  which  the  latter  had  knowledge. 

The  bill  also  alleges  that  Ben  Holladay  has  had  no  property  in  his 
own  name  since  the  date  of  said  decree  out  of  which  tne  same  could 
be  satisfied  by  legal  process,  and  is  now  insolvent  and  unable  to  pay 
the  same,  except  out  of  the  property  aforesaid;  that  the  transfers 
and  conveyances  aforesaid  were  made  and  directed  by  Ben  Holla- 
day and  received  by  Joseph  Holladay  witi^  the  understanding  and 
agreement  between  them  that  the  "same  were  taken  and  received  by 
the  latter  partly  as  a  security  for  the  payment  of  the  said  last-men- 
tioned note,  and  also  ''that  said  property  was  to  be  held  in  the 
name  of  Joseph  Holladay,  so  that  the  same  could  not  be  attached, 
levied  upon  or  taken  bv  the  other  creditors'*  of  Ben  Holladay,  of 
whom  EUiott  was  one;  that  the  said  transfers  and  conveyances  were 
made  by  the  latter  '  'with  intent  to  hinder  and  delay  the  said  Elliott 
and  other  creditors  of  the  said  Ben  Holladay  in  the  collection  of 
their  lawful  debts  and  demands;"'  that  at  the  date  of  said  transfers 
and  agreements  it  was  understood  and  agreed  between  Ben  Holla- 
day and  Joseph  Holladay  that  the  former  should  receive  a  lajm 
portion  of  the  profits  of  said  property  while  the  remainder  should 
be  retained  by  the  latter  on  account  of  said  note,  and  that  in  pur- 
suance thereof  he  did  from  time  to  time  send  and  deliver  to  JBen 


Oir.  Ct.  Or.]  HiOKOX  v.  Elliott.  401 

HoUadaj  lai^e  sams  of  money,  the  profits  of  said  property,  all  of 
which  is  contrary  to  equity  and  good  conscience  and  in  contraven- 
tion of  the  plaintiff's  rights  in  the  premises. 

The  objection  of  laches  is  not  made  by  Elliott's  demnrrer  and  the 
ground  on  which  it  is  made  by  the  other  defendants  is  not  distinctly 
-indicated.  But  has  the  plaintiff  been  guilty  of  laches  or  unreason- 
able delay  in  enforcing  his  right  or  claim  ?  The  suit  was  com- 
menced on  April  26,  1^4.  The  money,  for  which  the  decree  in 
Holladay  v.  Elliott  is  claimed  to  be  a  security,  was  advanced  to 
Silliott  by  White  at  intervals  of  less  than  a  year,  and  in  almost 
every  month  of  each  year,  except  the  yeax  of  1878,  from  June  13, 
1874,  to  March  25,  1879.  It  was  advanced  not  on  account,  but  on  an 
agreement  to  do  so,  from  time  to  time;  as  Elliott  might  demand  or 
require  it,  and  but  for  the  provision  in  the  agreement  as  to  the  time 
of  payment,  the  right  of  action  against  Elliott  to  recover  the  same 
or  any  portion  thereof,  would  not  have  accrued  to  White  until  the 
whole  amount  was  delivered  or  advanced  or  offered  and  declined. 
But  the  agreement  for  the  advance  or  loan  provides  that  the  first 
twelve  thousand  dollars  shall  be  repaid  within  one  year  from  the 
advance  of  the  last  installment  thereof,  which  was  made  before  Sep- 
tember, 1874,  and  therefore  the  right  of  action  to  recover  this  sum 
accrued  by  September.  1876,  and  was  barred  in  six  years  thereafter 
and  before  the  commencement  of  this  suit:  Or.  Code  0.  P.,  sec.  6, 
sub.  1.  The  delivery  of  the  remaining  ten  thousand  five  hundred 
and  eighty-nine  dollars  and  sixty-five  cents  was  completed  on  March 
25,  1879, and  without  any  contract  as  to  when  it  should  be  repaid, 
and  therefore  it  became  payable  at  once,  but  even  then  the  right  of 
action  to  recover  the  same  occurred  within  six  years  before  the  com- 
mencement of  this  suit.  Upon  this  state  of  the  case  White  could, 
at  the  commencement  of  this  suit,  have  maintained  an  action  against 
Elliott  to  recover  this  second  sum,  but  not  the  first  one. 

But  it  is  immaterial  whether  an  action  could  now  be  maintained 
by  White  against  Elliott  to  recover  this  money  or  not.  This  is  not 
such  an  action,  but  a  suit  brought  by  a  person  claiming  to  be  the 
assignee  of  a  decree  to  subject  the  property  of  the  debtor  therein  to 
its  payment  and  satisfaction.  And  it  can  be  maintained,  although 
the  right  of  action  against  Elliott  to  recover  the  money  in  question 
is  barred  b^  lapse  of  time.  The  statute  bars  the  remedy  against 
EUiott  in  six  years,  but  does  not  destroy  the  debt,  and  it  still  exists 
for  the  purpose  of  enforcing  any  lien  dr  pledge  given  to  secure  its 
pavment:  Quantock  v.  England,  6  Burr,  2628;  Sparks  et  al  v.  Pico, 
1  McAllister,  497;  Myer  v.  Beal,  6  Or.,  130;  Goodwin  v.  Morris,  9 
Or.,  322;  2  Pars.  Con.,  379;  Bap.  &  Law.,  Die,  Limitations. 

Ajssuming,  then,  for  the  present,  that  the  plaintiff  is  the  assignee 
of  the  decree  against  Ben  Holladay,  and  that  the  latter  has  no  {prop- 
erty in  this  jurisdiction  subject  to  execution,  except  that  which  he 
has  conveyed  or  disposed  of  to  Joseph  Holladay,  with  intent  to  hin- 
der and  delay  the  enforcement  of  said  decree,  the  plaintiff  has  a 
clear  right  to  maintain  this  suit  to  set  aside  said  conveyance  or  dis- 
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position  so  far  as  it  is  an  obstacle  in  the  way  of  snch  enforcement, 
unless  he  has  delayed  the  commencement  of  the  same  anreasonably: 
3  Pom.  Eq.  Jur.,  sec.  1,415;  Wait  on  F.  C,  sec.  60. 

The  only  questions  that  Elliott  can  litigate  in  this  case,  are  his 
indebtedness  to  White  and  the  assignment  to  the  plaintiff,  both  of 
which  are  confessed  by  his  demurrer,  subject  to  the  objection  that 
they  are  void  for  champerty.  The  indebtedness  of  Ben  Holladay 
to  the  owner  of  the  decree  against  him  is  also  admitted,  and  the 
only  other  question  open  to  contest  in  the  case,  is  the  validity  of 
the  transfers  and  conveyances  to  Joseph  Holladay,  and  the  extent 
of  Eifinger's  claim  for  compensation  as  an  attorney ;  and  the  objec- 
tion of  laches  can  only  be  made  by  said  Holladay. 

As  was  said  by  this  Oourt',  in  Manning  v.  Hayden,  6  Saw.,  379: 
'*In  the  consideration  of  purely  equitable  rights  and  titles,  courts  of 
equity  act  in  analogy  to  the  statute  of  limitations,  but  are  not  bound 
by  it;"  and  in  Hall  v.  Bussell,  4  Saw.,  616,  "When  an  action  upon 
a  legal  title  to  land  would  be  barred  by  the  statute,  courts  of  equity 
will  apply  a  like  limitation  to  suits  founded  upon  equitable  rights 
to  the  same  property."  As  has  been  said,  so  far  as  Joseph  Holla- 
day is  concerned,  this  is  a  suit  to  set  aside  certain  transfers  and 
conveyances  to  him  by  Ben  Holladay,  so  far  as  may  be  necessary  to 
satisfy  the  decree  against  him,  on  the  ground  that  they  were  made 
with  intent  to  hinder  and  delay  the  plaintiff  in  the  enforcement  of 
the  same,  contrary  to  the  statute  of  frauds :  Or.  laws,  628,  sec.  61 : 
ch.  6,  13  Eliz. ;  and  upon  the  question  of  time,  is  analogous  to  an 
action  to  recover  the  possession  of  the  property,  and  ought  ordina^- 
rily  to  be  considered  as  barred  within  the  same  time  as  such  action. 
An  action  to  recover  the  possession  of  real  property  is  not  barred 
in  this  state  until  .ten  years  from  the  time  the  right  to  maintain  it 
accrues:  Ses.  L.,  1878,  p.  22;  and  an  action  to  recover  the  possee- 
sion  of  personal  property,  or  damages  for  the  taking  or  detention 
thereof,  may  be  brought  within  six  years  from  the  time  the  cause 
of  action  accrues. 

The  decree  in  question  was  obtained  on  August  16,  1879,  and  if 
the  right  to  maintain  this  suit  accrued  then,  as  I  think  it  did,  the 
plaintiff  has  not  been  guilty  of  laches.  Following  the  analogies  of 
the  statute,  as  applied  to  actions  at  law,  the  suit  was  commenced  in 
time,  both  as  to  the  real  and  personal  property  affected  by  the 
alleged  invalid  disposition  to  Joseph  Holladay. 

The  assignment  by  EUiottf,  among  other  things,  of  all  his  right, 
title,  interest  and  claim,  both  in  law  and  in  equity,  in  the  firm  of 
Ben  Holladay  &  Co.,  was  valid  and  operative,  and  transferred  to 
the  plaintiff  all  his  interest  in  said  firm:  1  Pom.  Eq.  Jur.,  sec.  168; 
Burr  on  Assignments,  sec.  100.  It  also  gave  him  the  option  to 
make  himself  a  party  to  the  litigation  then  pending  between  Elliott 
and  his  partners  in  said  firm,  to  ascertain  and  determine  their  res- 
pective interests  therein  and  liabilities  thereto,  or  to  allow  it  to 
proceed  in  the  name  of  the  assignor  for  his  benefit :  Ex  parte  rail- 
road company,  96  U.  S. ,  226. 
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Bat  counsel  for  Joseph  HoUaday  insists  that  this  ^'  seoret  assign- 
ment was  a  fraod  upon  tne  coarts,"  and  ought  not,  therefore,  to  be  up- 
held. But  this  assertion  is  oertainly  unfounded  in  both  law  and  fact. 
The  contention  with  HoUaday  and  Emmett,  whether  conducted  in  the 
name  of  Elliott  or  Hickox,  turned,  so  far  as  the  former  was  con- 
cerned, upon  his  rights  and  liabilities,  and  it  could  make  no  differ- 
ence in  the  opinion  or  action  of  the  court  whether  Elliott  or  his  as- 
signee had  the  ultimate  benefit  of  its  decree.  Nor  was  the  proceed- 
ing in  violation  of  that  provision  of  section  27  of  the  code  of  civil 
procedure,  which  declares  that  ''every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in  interest."  In  my  judgment  the  term 
''prosecuted"  is  used  in  this  section  m  the  sense  of  "commenced," 
and  does  not  prevent  a  party  from  assigning  his  interest  in  the  sub- 
ject matter  of  an  action  after  it  has  been  duly  commenced,  or  require 
that  the  assignee  shall  make  himself  a  party  thereto  or  dismiss  the 
same  and  commence  another  action  in  his  own  name.  And  so  the  pro- 
vision appears  to  have  been  construed  in  Garrique  v.  Loescher,  3 
Bosw.,  578,  cited  in  Wait's  annotated  code,  115.  But  if  a  suit  is 
even  brought  in  the  name  of  a  party  after  he  has  assigned  his  inter- 
est in  the  subject  matter,  the  objection  is  waived  unless  made  by 
answer.  Whether  an  action  is  brought  in  the  name  of  the  assignor 
or  assignee  is  a  mere  matter  of  form  and  convenience  and  does  not 
touch  we  merits  of  the  controversy.  The  statute  is  enabling  rather 
than  restrictive,  and  is  intended  to  authorize  an  assignee  as  a  chose 
in  action  to  sue  in  his  own  name  rather  than  to  compel  him  to.  Be- 
sides, Elliott  was  not  a  plaintiff  in  the  suit  with  his  partners,  and 
did  not  commence  to  prosecute  it,  although  it  may  be  inferred  from 
the  fact  that  a  decree  was  given  in  his  favor,  that  by  a  cross  bill,  or 
otherwise,  he  sought  and  obtained  relief  therein. 

Elliott's  interest  in  the  firm  of  Ben  HoUaday  &  Co.  having  been 
duly  assigned  to  the  plaintiff,  pending  the  suit  in  the  state  court,  to 
dissolve  we  same  and  ascertain  the  interests  of  the  several  partners 
therein,  thereafter  the  same  was  maintained  and  conducted,  so  far 
as  Elliott  was  or  is  concerned,  in  his  name  for  the  benefit  of  his  as- 
signee according  to  the  terms  and  purpose  of  the  assignment.  And 
the  decree  obtained  therein  in  the  name  of  Elliott  is  considered  in 
equity  as  a  decree  in  favor  of  Hickox,  his  assignee.  The  thing  as- 
signed was  Elliott's  interest  in  the  partnership,  a  matter  yet  un- 
known and  to  be  ascertained  in  the  pending  suit  thereabout — and 
the  subsequent  decree  therein  represented  and  stood  for  that  inter- 
est and  passed  by  the  assignment  to  Hickox  as  soon  as  it  was  made 
or  came  into  existence:  Field  v.  The  Mayor,  etc.,  6  N.  T.,  179; 
Williams  v.  IngersoU,  89  N.  T.,  508;  Wright  v.  Parks,  10  Iowa, 
342;  1  Pom.  Eq.  Jur.,  section  168;  Story's  Eq.  Jur.,  section  1,040. 

Another  ground  of  the  demurrer  is  that  there  is  a  defect  of  par- 
ties. And  first  it  is  claimed  that  Martin  White,  the  cestui  que  trust, 
ou^ht  to  have  been  joined  in  the  bill  with  the  trustee  as  plaintiff. 
It  IS  admitted  that  the  general  rule  is,  that  in  a  suit  respecting  trust 
property,  brought  either  by  or  against  the  trustee,  the  cestui  que 
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trustor  beneficiary  is  a  necessary  party:  Story's  Eq.  Plead.,  sec- 
tion 207.  But  to  this  rale  there  are  exceptions,  and  this  case  falls 
within  one  of  them.  When  the  suit  by  the  trustee  is  merely  to  re- 
cover or  to  reduce  to  possession  the  trust  property,  and  is  no  wise 
intended  to  control  the  administration  or  disposition  of  it,  or  to 
affect  the  right  or  relation  of  the  cestui  que  trust,  the  latter  is  not  a 
necessary  party;  Story's  Eq.  Plea.,  section  212;  Carey  v.  Brown, 
92  U.  S. ,  172. 

In  this  case  the  trustee  merely  seeks  to  obtain  the  trust  fund — 
the  money  due  on  the  decree  against  Ben  HoUaday — ^for  the  use  of 
White,  the  cestui  que  trust,  according  to  the  purport  and  effect  of  the 
trust. 

It  is  also  insisted  that  the  several  persons,  to  wit:  Thomas  Brown, 
W.  H.  Hampton,  George  W.  Weidler,  W.  L.  Halsey,  Ben  HoUa- 
dav,  Jr.,  L.  n.  Patton  and  the  Oregon  Real  Estate  Company,  who 
held  the  legal  title  to  much  of  this  property,  when  it  was  transferred 
or  conveyed  to  Joseph  Holladay,  are  necessary  parties  defendant, 
to  the  suit. 

These  parties  were  the  mere  agents  and  employees  of  Ben  Holla- 
day,  and  held  this  property  in  trust  for  him  as  a  matter  of  conven- 
ience, and  absolutely  subject  to  his  direction.  They  were  naked 
trustees  without  interest  or  discretion. 

And  first,  this  is  not  a  purely  creditor's  bill,  in  which  the  plaintiff 
seeks  to  discover  and  subject  to  the  payment  of  his  debt  equitable 
assets  in  the  hands  of  the  debtor  or  property  which  he  has  trans- 
ferred to  others  under  such  circumstances  as  to  leave  an  equitable 
interest  in  himself.  But  it  is  a  suit  to  set  aside  specific,  covinous 
transfers  and  conveyances  made  by  the  debtor  which  obstruct  and 
prevent  the  plaintiff  from  enforcing  his  decree  against  the  former, 
by  execution  levied  on  the  property  included  in  such  transfers  or 
conveyances.  So  far  as  Ben  Holladay  is  concerned,  his  indebted- 
ness to  the  assignor  of  the  plaintiff,  is  established  by  the  decree  and 
is  no  longer  open  to  controversy.  And  the  transfers  and  convey- 
ances in  question  are  good  against  him,  and  can  only  be  avoided  at 
the  suit  of  a  creditor.  He  has  then  no  interest  in  this  controversy. 
His  indebtedness  is  fixed  and  the  property  sought  to  be  affected 
has  passed  beyond  his  control,  and  ne  cannot  be  prejudiced  in  any 
legal  sense  by  a  decree  which  may  subject  it  to  the  payment  of  his 
debts:  In  re  Estes,  6  Saw.,  459;  CoUinson  v.  Jackson,  8  Saw.,  365; 
Bump  on  F.  C. ,  548;  Wait  on  F.  C,  sections  129-171;  Fox  v.  Moyer, 
64  N.  T.,  128. 

It  follows  that  while  Ben  Holladay  is  a  proper  party  to  this  suit, 
he  is  not  a  necessary  one,  and  might  have  been  omitted  from  the 
bill.  And  his  agents  and  trustees  who  conveyed  this  property  to 
Joseph  Holladay,  under  his  direction,  have  less  interest  in  the  suit, 
or  the  subject  matter  of  it,  if  possible,  than  he  has.  As  against 
them  alfto  the  convevances  are  good.  Thev  passed  the  legal  title  to 
Joseph  Holladay.  l?hese  parties  have  no  longer  any  interest  in  the 
property  or  power  over  it.     No  relief  is  sought  against  them,  and 
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they  cannot  be  prejudiced  by  any  decree  that  may  be  given  in  the 
suit.  The  case  of  U-aylords  v.  Kelshaw,  1  Wall.,  81,  cited  by  coun- 
sel for  Joseph  Holladay,  decides  nothing;  to  the  contrary  of  this. 
iKelshaw,  being  the  debtor  and  grantor  in  the  alleged  fraudulent  con- 
veyance, was  a  proper,  although  not  a  necessary,  party,  in  that  case. 
But  being  made  a  party  defendant,  without  any  averment  as  to  his 
citizenship,  it  did  not  appear  that  the  court  had  jurisdiction.  Ac- 
•  cordingly,  the  case  was  remanded  with  leave  to  the  plaintiffs  to 
amend  their  bill  generally,  which  they  might  do  by  alleging  the  citi- 
.zenship  of  Kelshaw,  if  it  was  suiScient  to  give  tne  court  jurisdiction, 
or  by  omitting  his  name  from  the  bill. 

The  general  rule  is,  that  no  person  need  be  made  a  parfrjr  to  a  suit 
who  has  no  interest  in  it,  and  against  whom  nothing  is  demanded : 
rStory's  Eq.  Plead.,  sections  153,  228-31;  Kerr  v.  Watts,  6  Whea., 
.560;  Trecothick  v.  Austin,  4  Mass.,  41;  Bamp  on  F.  C,  543. 

This  proposition  is  tacitly  admitted  by  the  counsel  for  Joseph 
DSolladay,  but  he  contends  that  the  transfers  and  conveyances  in 
'question  were  in  fact  only  mortgages,  and,  therefore,  the  legal  title 
ito  the  property  is  still  in  these  trustees  and  they  are  necessary 

1>arties  to  any  suit  in  which  that  title  is  soaght  to  be  affected  or  the 
Qi^l  estate  disposed  of. 

jBut  whatever  the  real  fact  may  be  as  to  the  relations  between  Ben 
and  Joseph  HoUaday  concerning  this  propertv,  there  is  nothing  in 
the  facts  stated  in  the  bill  to  warrant  any  such  conclusion.  On  the 
coiodirary,  the  case  made  b^  the  bill  is  one  where  a  debtor  transfers 
and  'Conveys  to  one  creditor  his  property  with  intent  to  thereby 
''hinder  and  delay"  his  other  creditors,  including  the  plaintiff. 
True,  it  is  not  alleged  that  these  transfers  and  conveyances  were 
made  with  intent  to  defraud.  Neither  is  it  necessarr  to  the  plaint- 
iff's right  to  the  relief  demanded  that  they  should  be.  Under  the 
statute,  it  is  sufficient  if  the  conveyance  is  made  with  intent,  either 
''to  huider,  delay  or  defraud'*  creditors.  These  words  are  not 
synonymous  and  a  conveyance  made  with  either  intent  may  be 
avoided  by  any  "person  so  hindered,  delayed  or  defrauded:''  Wait 
on  F.  Ci  sec.  11;  Bump  on  F.  C,  19. 

That  these  transfers  and  conveyances  were  made  with  intent  to 
hinder  and  delay  the  debtor's  creditors  is  directly  alleged  in  the 
bill,  and  is  sufficiently  shown  by  the  facts,  that  the  property  in- 
cluded in  them  is  all  that  the  debtor  had — at  least  in  this  state — 
that  its  value  was  largely  in  excess  of  the  debt  due  Joseph  Holla- 
day,  who  is  his  brother,  and  that  the  debtor  has  since  regularly 
received  to  his  own  use  a  large  portion  of  the  rents  and  profits 
thereof. 

And,  lastly,  is  the  contract  upon  which  the  money  was  advanced 
by  White  to  Elliott,  void  for  champerty  ? 

"And,  first,  in  the  mouth  of  Elliott,  at  least,  this  may  be  consid- 
ered anything  but  a  meritorious  defense.  In  1874,  when  he  was 
needy  and  sore  pressed  by  rich  and  powerful  parties,  who  sought  to 
exclude  him  from  his  share  in  an  enterprise  in  which  he  appears  to 
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have  thought  there  were  millions  for  him,  he  applied  to  White,  the 
party  for  whose  benefit  this  suit  is  brought,  for  aid  in  this  struggle, 
who  thereupon  advanced  him  money  to  enable  him  to  assert  his 
rights  in  court  and  maintain  himself  generally,  upon  no  other  security 
for  its  repayment  with  legal  interest  than  an  assignment  of  his 
interest  in  the  firm  of  Ben  Holladay  &  Co.,  then  involved  in  litiga- 
tion. 

The  option  or  alternative  contained  in  the  writing  of  February  10, 
by  which  White  was  given  the  election  to  take,  instead  of  his  money 
and  interest,  one-half  of  the  railway  property  that  might  be 
awarded  to  Elliott  in  the  suit  with  Holladay  and  £mmett,  after  de- 
ducting the  trifling  sum  of  a  million  dollars'  worth  of  the  company 
bonds  for  Elliott's  individual  use  and  one  handred  thousand  dollars 
more  for  his  private  counsel,  though  undoubtedly  champertous,  as 
involving  a  division  of  the  field  or  product  of  the  litigation,  is  a  dis- 
tinct agreement  from  that  involved  in  this  suit.  The  assignment 
under  which  the  plaintiff  seeks  to  enforce  the  decree  against  Ben 
Holladay  was  not  given  to  secure  the  performance  of  this  option,  but 
the  repayment  of  the  money  loaned.  The  contingency  upon  which 
the  right  to  exercise  this  option  depended  never  occurred,  for  Elliott 
never  obtained  *'  the  possession  "  of  any  of  said  property  or  notified 
White  thereof.  This  suit  is  brought  to  enforce  the  assignment 
given  by  Elliott  as  security  for  money  loaned  him  under  the  writing 
of  February  10,  which  he  has  failed  to  repay.  And  while  it  does, 
in  my  judgment,  steisr  clear  of  the  champertous  option  clause,  its 
maintenance  does  involve  the  recognition  of  the  agreement  under 
which  the  money  was  advanced  to  Elliott,  to  enable  him  to  make 
good  his  defense  in  the  suit  with  his  partners;  and  if  this  is  void 
lor  maintenance  the  assignment  falls  with  it.  The  assignment  or 
security  stands  no  better,  in  this  respect,  than  the  debt  or  contract 
out  of  which  it  arose  and  for  which  it  was  given. 

It  does  not  appear  that  the  courts  of  the  state  have  ever  passed 
on  the  question  wnether  the  old  English  law  of  maintenance  is  in  force 
here  as  a  part  of  the  common  law  or  not. 

The  evident  modern  drift  of  both  the  English  and  American  courts 
is  in  the  contrary  direction,  and  the  old  doctrine  of  maintenance, 
which  includes  champerty,  is  treated  as  something  belonging  to  the 
past  and  not  suited  to  the  circumstances  of  this  age :  Findon  v.  Par- 
ker, 11  Mes.  &  Welsh,  679;  Wright  v.  Tibbitts,  1  Otto,  252;  6  Otto, 
416;  Small  v.  Mott,  22  Wend.,  405;  Thalhimer  v.  Brinkerhoflf,  3  Cow., 
643;  Bichardson  v.  Bowland,  40  Conn.,  570;  Sedgwick  v.  Stanton, 
14  N.  Y.,  291;  Mathewson  v.  Fitch,  22  Cal.,  93;  Hoffman  v.  Vallejo, 
45  Cal.,  566. 

In  Small  v.  Mott,  supra,  Chancellor  Walworth  says,  ''that  most 
of  the  absurd  rules  relative  to  maintenance,  which  are  found  in 
the  early  reports  of  the  English  courts  of  justice  were  founded 
on  the  broad  and  sweeping  provisions  of  the  statutes  "  of  Edward  I 
and  III,  and  the  second  Bicnard.  For  instance,  chapters  25,  28  and 
30  of  3  Edward  I  prohibited  the  king's  o£Scers,  such  as  clerks. 


Cir.  Ct.  Cal.]    Gitt  and  Go.  of  San  Fbanoisoo  v.  Maoeey.  407 

sheriflTs,  jastioeSy  or  ''stewards  of  great  men,*'  from  taking  part  in 
quarrels  de{)ending  in  the  king's  courts  or  maintaining  any  suits 
''hanging  "  in  such  courts  for  lands  or  other  things  on  part  or  profit 
thereof. 

There  is  no  statute  in  Oregon  against  maintenance,  and  by  express 
enactment  a  yalid  conveyance  may  be  made  of  lands  in  the  adverse 
possession  of  another,  while  choses  in  action  may  be  sued  on  in  the 
name  of  the  assignee:  Or.  Laws,  516,  sec.  8,  110,  sec.  27.  It  is  not 
likely  that  this  contract  would  be  held  void  here  for  maintenance. 
But  it  is  not  necessary  for  this  CQurt  to  anticipate  the  action  of  the 
state  courts  on  this  question. 

This  contract  was  made  in  Galif ornia  and  in  contemplation  of  law 
was  to  be  fulfilled  or  performed  there.  It  has  been  held  in  that  state 
since  1863  that  there  is  no  law  there  against  any  form  of  mainte- 
nance: Mathewson  v.  Fitch,  and  Hoffman  v.  Yallejo,  supra.  And 
the  contract  being  valid  there,  is  valid  here :  Story's  Gon.  Laws,  sees, 
242  (1)  279.  280. 

But  it  is  contended  that  the  assignment  or  securitrir  taken  for  the 
performance  of  this  contract  related  to  property  in  Oregon,  and 
could  only  be  fulfilled  or  enforced  here,  and  therefore  the  contract 
for  the  loan  ought  to  be  considered  as  made  here,  and  its  validity 
tested  by  the  law  of  Oregon.  But  the  authorities  are  uniformly 
otherwise:  Story's  Gon.  Laws,  sec.  287;  De  Wolf  v.  Johnson,  10 
Whea.,  443.  In  the  latter  case,  Mr.  Justice  Johnson,  speaking  for 
the  court,  says:  "  Taking  foreign  security  does  not  necessarily  draw 
after  it  the  consequences  that  the  contract  is  to  be  fulfilled  where 
the  security  is  taken.  The  legal  fulfillment  of  a  contract  of  loan,  on 
the  part  of  the  borrower,  is  repayment  of  the  money,  and  the  secu- 
ritjr  given  is  but  the  means  of  securing  what  he  has  contracted  for, 
whicn,  in  the  eye  of  the  law,  is  to  pay  where  he  borrows,  unless 
another  place  of  payment  be  expressly  designated  by  the  contract." 

The  demurrer  is  overruled,  and  the  defendants  have  twenty  days 
in  which  to  answer. 


CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
City  and  Gounty  of  San  Francisco  v.  J.  W.  Maokby. 

November  17,  1884, 

Constitution  Law— Double  Taxation.— The  coiwtitution  of  California  does  not  author- 
ize, but  forbids,  di)uble  taxation. 

Stock  and  Profbrty  or  Corporation.— Taxing  all  the  property  of  corporations  to  the 
corporation,  and  at  the  same  time  taxing  the  stock,  which  represents  the  property,  to  the 
holder,  would  constitute  double  taxation. 

Stock  or  Do«isaTio  Corporation— TANonLE  Property  in  Anothkb  State.  —  Shares 
of  stock,  owned  by  a  citizen  and  resident  of  the  state  of  Nevada,  in  a  California  corporation, 
baring  its  principal  place  of  business  in  California,  but  whose  tangible  property  is  all  situate 
and  taxed  in  Nevada,  are  not  taxable  to  the  owner  under  the  e^ndbitution  and  laws  of  Cali- 
fornia, in  the  atate  of  California.  The  ntta  of  the  stock,  in  such  case,  for  the  purposes  of 
taxation,  is  the  residence  of  the  owner. 
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Situs  of  Money  Credits  and  Other  Solvent  Credits— Taxation.— There  being  no 
statutory  provision  to  the  contrary,  the  aitus  of  money  credita,  and  other  solvent  credits,  for 
the  purposes  of  taxation,  is  the  residence  of  the  owner  or  creditor. 

Taxation  of  Kesident  ok  Nevada  on  Solvent  Credits. — A  citizen  and  resident  of 
Nevada  is  not  taxable  in  California,  under  its  constitution  and  laws,  upon  money  credits 
and  other  solvent  credits,  not  secured  by  mortgage,  trust  deed,  etc.,  due  from  citizens,  and 
residents  of  California. 

McGlure  <k  Diainelle,  for  the  plaintiff. 
B.  C.  Whitman,  for  the  defendant. 

SawyeB;  Cibcuit  Jbdge.  This  is  a  demurrer  to  the  amended 
complaint  in  an  action  to  recover  city  and  county,  and  state  taxes,  for 
the  fiscal  year  1880-81,  assessed  upon  the  capital  stock  of  a  large  num- 
ber of  corporations,  and  upon  solvent  credits.  A  demurrer  to  the  orig- 
inal complaint  was  sustained,  on  the  ground,  that  the  assessment  is 
void,  as  being  double  taxation,  and  a  violation  of  the  state  consti- 
tution: Bee  opinion  of  the  court,  3  W.  G.  Bep.,  697.  Leave  to 
amend  having  been  given,  an  amended  complaint  has  been  filed, 
and  therein  it  is  sought,  by  certain  allegations,  to  obviate  the  ob- 
jections to  the  original  complaint,  and  to  take  the  case  out  of  the 
principle  of  the  former  decision.  These  new  allegations,  are,  that 
the  taxis  assessed  *'  on  said  shares  of  stock  of  companies  severally 
incorporated  under  the  law  of,  and  having  their  principal  offices  in 
the  state  of  California.  That  the  aforesaid  shares  of  stock,  is  and 
are,  and  each  of  them  are,  shares  of  stock  of  corporations,  whose 
entire  tangible  property  was  situated  in  the  state  of  Nevada;  and 
that  the  entire  property  of  said  corporation  was  not  assessed  for 
said  fiscal  year  1880-1881."  The  allegation  "  whose  entire  tangible 
property  was  situated  in  the  state  of  Nevada,"  at  least,  as  to  several  of 
the  corporations  named,  is,  notoriously,  and.  manifestly,  not  true  in 
fact;  as,  for  example,  as  to  the  Nevada  Bank,  the  San  Francisco 
Gas  Company,  and  other  companies  located  at  San  Francisco.  But 
assume  the  allegation  to  be  true,  for  the  purposes  of  the  demurrer, 
the  question  arises,  do  the  averments  quoted,  in  connection  with  the 
other  allegations  of  the  complaint,  show  a  good  cause  of  action  ? 
In  my  judgment  they  do  not. 

Article  XUI,  section  1,  provides  that  "all  property,  in  the  state, 
*  ^  *  shall  be  taxed,"  etc.  It  does  not  authorize  the  taxa- 
tion of  property  not  in  the  state.  And  section  10,  of  the  same  arti- 
cle, provides,  that,  "all  property  *  *  *  shall  be  assessed  in 
the  county,  city,  city  and  county,  town,  township,  or  district,  in 
which  it  is  situated.'^  And  the  statute  follows  the  constitution  in  this 
respect  (P.  C,  sec.  3,628).  They  do  not  authorize  an  assessment,  ex- 
cept at  the  situs  of  the  property.  And  section  3,627,  of  the  Political 
Code,  as  it  stood  in  1880,  ^Stat.,  1880,  6,),  when  this  assessment  was 
made,  recognizing  this  principle,  of  the  constitution  and  laws,  and 
the  inadmissibility  of  double  taxation,  provided,  with  reference  to 
the  stock  of  corporations,  having  their  principal  place  of  business 
in  this  state,  that,  "the  proportionate  value,  of  the  capital  stock  of 
corporations,  *  *  ^  having  their  principal  place  of  business  in 
this  state,  for  the  purposes  of  assessment,  and  taxation,  shall  be  its 
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market  yalae,  deducting  therefrom  the  value  of  all  property  assessed 
to  them  iu  this  state,  or  daewhere,  of  which  such  capital  stock  is  the 
representative."  Thus,  the  constitution  does  not  authorize  the  tax- 
ation, in  Galifornia,  through  the  medium  of  its  stock,  of  the  tangible 
property  of  a  Galifornia  corporation,  situate  and  taxed  in  the  state  of 
ifevada;  but,  by  stating  what  property  should  be  taxed,  and  limiting 
it  to  propert;^  within  this  state,  and  limiting  the  assessment  to  the 
particular  district  in  which  the  property  is  situated,  by  plain  and 
necessary  implications,  excludes  it  from  taxation.  So,  also,  the 
provision  of  the  political  code  cited,  in  express  terms,  excludes 
taxation  through  the  medium  of  the  capital  stock  of  the  corpora- 
tion, of  all  the  property  of  the  corporation,  of  which  the  capital 
stock  of  the  corporation  is  the  representative,  assessed,  either  in  , 
this  state,  ^^or  elsewhere.'' 

Now,  all  the  tangible  property  of  all  these  corporations,  accord- 
ing to  the  allegations  of  the  complaint,  which,  for  the  purposes  of 
the  demurrer,  are  taken  to  be  true,  is  situate  in  the  state  of  Nevada, 
and  beyond  the  jurisdiction  of  Galifornia,  and,  presumably,  nothing 
to  the  contrary  being  shown,  was  taxed  under  the  laws  of  Nevada 
to  raise  revenue  for  the  purposes  of  the  state,  and  local  governments 
of  that  commonwealth.  The  laws  of  Nevada,  of  which  this  court 
takes  notice,  require  all  property  in  that  state  to  be  taxed.  It  is 
true,  that,  to  the  allegation,  ''whose  entire  tangible  property  was 
situated  in  the  state  of  Nevada,"  is  added,  **  and  the  entire  property 
of  said  corporations  was  not  assessed  for  said  fiscal  year,  1880-1881. 
But  this  is,  only,  an  allegation  that  it  was  not  assessed  in  Galifornia 
for  * '  said  fiscal  year."  The  state  of  Nevada  had  no  relation  to  said 
fiscal  year  1880-81,  for  which  the  assessment  sued  for  was  made, 
and  the  allegation  is  limited  to  the  particular  assessment  for  the 
particular  fiscal  year,  upon  which  the  suit  is  brought:  No  other  is 
even  alluded  to  in  the  complaint.  This  allegation  as  to  the  prop- 
erty not  assessed,  must,  also,  be  construed  with  reference  to  the 
other  allegations  of  the  complaint,  and,  as  referring  only  to  the 
tangible  property  of  the  corporation,  alleged  to  be  situate  in  the 
state  of  Nevada.  It  is  not,  therefore,  an  allegation  that  the  prop- 
erty was  not  assessed,  "  elsewherey**  or,  that  any  other  property  of  the 
corporation  was  not  assessed;  and,  doubtless,  no  such  allegation 
could  be,  truthfuUv,  made.  It  must  be  presumed,  that  the  allega- 
tion was  made  as  favorable  to  the  complainant,  as  the  facts  would 
justify.  Such  is,  always,  the  legal  presumption  in  respect  to  the 
allegations  of  pleadings.  It  is,  clearly,  insufficient  in  this  particular, 
to  take  the  case  out  of  the  rule  heretofore  adopted  in  this  case,  and 
as  established  in  Burke  v.  Badlam,  57  Gal.,  694,  as  to  all  property 
situated  in  this  state;  and  that  situate,  and  taxed,  ''elsewhere,"  is 
not  taxable  at  all;  and,  also,  insufficient  to  bring  it  within  the  terms 
of  the  constitution,  and  the  statute  authorizing  the  assessment  of 
the  tax.  The  property,  as  such,  alleged  to  be  not  taxed,  is  without 
the  jurisdiction  of  the  state,  and  cannot  be,  lawfully,  taxed  as  tangi- 
ble property,  at  all,  in  the  state  of  Galifornia.     It  cannot  be  reached 
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as  tangible  property,  and  it  is  sought  to  reach  it,  through  a  taxation  of 
the  shares  of  stock  representing  it,  of  the  corporation  organized  and 
existing  within  the  jurisdiction  of  California.  But  this  interest,  as 
a  share  of  the  capital  stock,  is  incorporeal  and  intangible;  and  it  has 
no  situs  apart  from  the  person  of  the  owner.  The  defendant  appears 
by  the  record,  and  that  fact  is  now  inconvertible,  to  be  a  citizen  of 
the  state  of  Nevada.  It  is  on  that  ground,  alone,  that  this  court  has 
jurisdiction  of  this  case.  In  the  absence  of  any  averment  to  the 
contrary,  he  is  presumably  a  resident  of  the  state  of  which  he  is  a 
citizen.  There  is  no  averment  to  the  contrary,  and  we  all  know,  as 
a  matter  of  fact,  that  an  averment  could  not  be,  truthfully,  made 
that  defendant  was  a  resident  of  California,  during  the  fiscal  year 
1880-81.  We  all  know,  as  a  historical,  and  publicly  notorious  fact, 
that  defendant  was  not  a  resident  of  California  during  that  fiscal 
year.  It  is  as  publicly  notorious  and  well  known  a  fact  in  Califor- 
nia and  Nevada,  as  that  President  Arthur  was  not  a  resident  of 
California  during  that  year. 

The  interest  of  defendant,  in  the  capital  stock  of  the  corporation 
being  incorporeal  and  intangible,  and  having  no  situs  apart  from 
the  person  of  the  owner,  and  he  being  a  non-resident,  without  the 
jurisdiction  of  the  state,  and  the  tangible  property  of  the  corpora- 
tion of  which  the  capital  stock  is  the  representative,  being,  also, 
situate  outside  of  the  state,  it  was  not,  without  some  express  con- 
stitutional or  statutory  provision  making  it  so,  if  any  such  valid 
provision  there  could  be,  subject  to  the  jurisdiction  of  the  state,  or 
to  taxation  within  the  state,  through  the  medium  of  the  shares  of 
stock  in  the  corporation,  and,  we  have  seen,  that  the  provisions  of 
the  constitution  and  statute  do  not  reach  the  case,  as  alleged  in  the 
complaint,  there  being  no  such  express,  unqualified  provision. 
This  view  is  fully  sustained  by  the  State  Tax  on  Foreign  Bonds  case, 
16  Wal.,  300,  and  the  cases  therein  cited.  The  case  of  San  Fran- 
cisco V.  Fry,  11  Pa.  Coast  Law  Jour.,  393,  cited  and  relied  on  by 
complainant,  was  for  taxes  against  a  citizen,  and  resident  of  Cali- 
fornia, over  whom  the  state  had  jurisdiction,  assessed  for  the  year 
1876-7,  before  the  amendments  of  1880,  under  which  the  present 
tax  was  assessed.  And  such,  also,  was  the  case  in  San  Francisco  v. 
Flood,  1  W.  Co.  Kep.,  567,  also,  cited.  In  San  Francisco  v.  Fry, 
as  in  the  cases  therein  cited,  as  authority,  the  court  rests  its 
decision,  sustaining  the  tax  assessed,  upon  the  stock  of  the  corpora- 
tion, whose  tangible  property  was  in  the  state  of  Nevada,  upon  the 
fact,  that  the  owner  of  the  shares  was  a  citizen  of  California,  and 
that  the  situs  of  this  intangible  property  followed  that  of  the  owner, 
and,  was,  therefore,  in  contemplation  of  law,  situate  within  the 
jurisdiction  of,  and  taxable  in  the  state  of  California.  The  court 
quotes  from  the  Massachussetts  case  cited,  this  passage.  *^  Thus 
shares  in  foreign  railroad  corporations  held  by  cUizens  of  this  stcUe^ 
are  fully  taxed  here,  and  no  deduction  is  maae  for  any  taxation  to 
which  the  corporations  are  subject  in  the  states  where  they  are 
situated.     So  it  is  in  regard  to  shares  held  by  our  citizens  in  banks, 
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insurance  companies^  and  other  moneyed  corporations  sUiicUed  in 
other  states.  Such  shares,  when  held  by  our  citizens,  are  here  treated 
as  80  much  personal  estate,  follounng  the  person  of  the  owner,  and  taxa^ 
hie  at  their  full  value  in  this  commonwealth,  regardless  of  what  may  be 
the  foreign  law,  as  to  taxation  of  the  capital,  ox  of  any  part  of  it, 
elsewhere:'  See  State  Tax  on  Foreign-held  bonds,  15  Wall.,  323-4; 
18  Am.  L.  Reg.  of  1879,  U.  S.,  and  cases  there  cited"  11  Pa.  Coast 
Law  Jour.,  395.  The  court,  then,  adds:  **The  above  quoted  re- 
marks are  true  of  the  system  of  taxation  established  in  this  state,  '* 
ib.f  thus,  distinctly,  recognizing  the  principle  that  the  situs  of  in- 
corporeal, intangible  shares  of  stock,  like  that  of  a  debt  due,  for  the 
purposes  of  taxation,  follows  the  person  of  the  owner,  and  is  the 
residence  of  the  owner;  and  putting  the  decision  on  that  ground. 
The  court,  it  will  be  seen,  also,  cites  State  Bailroad  Tax  on  Foreign 
held  Bonds,  15  Wall.,  323-4,  as  sustaining  the  same  position,  there- 
by recognizing  it  as  an  authority  directly  on  this  point.  The 
statute,  itself,  manifestly,  recognizes  and  is  framed  upon  the 
same  principle,  including  the  very  sections  cited  by  complainant  as 
bein^  entirely  consistent  with  the  provisions  of  section  3,627  of  the 
political  code  as  amended  in  1880,  cited  and  relied  on  by  defendant. 
Section  3,629,  P.  C.  Am.  1880,  p.  7,  provides,  that  the  assessor 
''must  exact  from  each  person  a  statement  *  ^  ^  of  all  real 
and  personal  property  owned  by  such  person,  or  in  his  possession, 
or  under  his  control,  *  *  *  showing,  separately,  among  other 
things  in  subdivision  5  * '  the  certificates  of  shares  of  the  capital 
stock  of  any  corporation,  association,  or  joint  stock  company  not 
having  Us  principal  place  of  business  in  the  state.''  And  section  3,640, 
t6.,9,  provides,  that,  **  each  person,  firm,  or  corporation,  owning  or 
having  in  his,  or  ite  possession,  any  of  the  shares  of  the  capital 
stock  of  any  corporation,  association,  or  joint  stock  company  shall 
be  assessed  therefor.''  And  *'  the  owner,  or  holder  of  capital  stock 
in  corporations,  associations,  and  joint  stock  companies,  whose 
principal  place  of  business  is  not  unthin  the  state,  must  be,  individu- 
ally, assessed  for  such  stock.  Shareholders,  in  the  statement 
required  by  section  3,629  of  this  code, ' '  shall  specify  the  number  of 
shares  of  stock  held  by  them,  and  the  name  of  the  corporation.'^ 
Now  the  persons  mentioned,  and  intended,  in  section  3,629  and 
3,640,  and  the  owners  and  holders  of  shares  of  stock  in  foreign  cor- 

S orations  who  are  to  be  '*  individually,  assessed  on  such  stock"  un- 
er  the  latter  sections,  are,  evidently,  residents  of  the  state,  and 
taxing  districts,  and  no  others.    The  constitution  does  not  contem- 

J)late  any  others  than  residents  of  the  state.  The  provision  is :  '*  The 
egislature  shall  by  law,  require  each  taxpayer  in  this  state  to  make 
and  deliver  to  the  county  assessor  annually  a  statement,". etc.  (Art. 
Xni,  sec.  8.) 

To  no  others  than  residents  could  they  apply.  No  others  could 
be  required  by  the  assessor  to  make  the  statement,  or  be  called  upon 
for  that  purpose.  Non-resident  owners  of  stock  in  domestic  corpor- 
ations could  not  be  thus  called  upon,  as  they  are  out  of  the  jurisdio- 
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tion  of  the  staAe,  and  of  the  assessor  of  the  taxing  district  This 
provision,  of  the  code,  itself,  then,  as  well  as  the  supreme  court,,  and 
the  constitutional  provision  cited,  clearly  recognizes  tne  prinxsiple^  thai 
the  incorporeal,  intangible  right  of  property,  in  shares  o£  stock  ia 
a  corporation,  follows  the  owner,  and  is  taxable  at  the  place  of  his 
residence,  and,  on  that  principle,  requires  that  resident  owners,  of 
43tock  in  foreign  corporations  be  taxed  thereon,  where  they  reside; 
^nd  it  is,  only,  upon  this  principle,  that  it  can  be  so  taxed.  If  the 
i3tate  insists  upon  this  principle,  with  reference  to  resident  owners 
•of  stock  in  foreign  corporations,  comity,  at  least,  demands^  that  it 
should,  also,  recognize,  it  with  respect  to  foreign  residents  owning 
stodk  in  domestic  corporations.  It,  certainly,  should  not  take  the 
advantages  both  ways.  And  there  is  nothing  in  any  provision  of  the 
oonstitution,  or  statute,  of  California,  brought  to  my  notice,  that 
indicates  any  intention  to  apply  a  different  principle,  as  to  the  sUtis 
of  incorporeal  intangible  personal  property  held  by  non-residents  of 
tiie  state,  from  that  applicable  to  residents.  The  statutes  are  en- 
tirely consistent,  and  can  have  full  force,  and  operation,  upon  the 
theory  adopted  as  to  residents,  that  the  aitua  of  incorporeal,  mtangi* 
ble  personal  property,  for  purposes  of  taxation,  is  that  of  the  resi* 
dence  of  the  owner,  when  living  outside  of  the  state,  as  well  as^ 
when  living  within  it.  While  the  other  view  would  involve  inoan- 
sistency  in  the  principle  adopted. 

Under  the  other  view,  there  would  be  one  law  to  govern  the  rights  of 
residents,  and  another  those  of  non-residents.  The  constitution  an* 
thorizes  the  taxation  of  property  within  the  state,  and  the  statute  says 
it  must  be  taxed  in  the  ''  county,  city  and  county,  town,  township, 
or  district  in  which  it  is  situate. '  If  it  be  competent  for  the  legis- 
lature to  declare  that  the  situs  of  incorporeal  and  intangible  personal 
property  shall  be  other  than  that  of  the  residence  of  the  non- 
resident owner,  for  the  purposes  of  taxation,  it  has  not  done  so, 
either  in  terms,  or  by  any  provision  from  which  it  can,  reasonably, 
be  implied.  There  is  no  definition,  so  far  as  I  am  aware,  in  the 
constitution,  or  statutes,  of  California,  declaring  what  shall  consti- 
tute the  situs  of  such  property  for  the  purposes  of  taxation  or  other- 
wise; and  in  the  absence  of  such  definition,  we  must  be  governed  by 
the  general,  and  well  established  rules  of  law  on  the  subject,  and, 
that  is,  that  it  follows  the  person  of  the  owner. 

Upon  the  principle  that  the  situs  of  this  kind  of  property  follows 
the  owner,  for  the  purposes  of  taxation,  recognized  and  adopted  by 
the  supreme  court  in  San  Francisco  v.  Fry,  and  in  the  oases 
therein  referred  to;  also,  by  the  constitution  and  by  the  legislature 
in  the  provisions  of  the  political  code  cited,  the  defendant  was  taxable 
upon  the  full  value  of  all  this  identical  stock  in  the  state  of  Nevada. 
If  this  generally  recognized  principle  subjected  him  to  taxation  in 
Nevada  for  the  full  value  of  the  stock,  where  he  resided,  the  same 
principle,  certainly,  ought  to  have  exempted  him  from  a  similar 
taxation  here,  as  both  the  person  and  property,  on  the  theory  recog- 
nized, were  out  of  the  jurisdiction  of  the  state. 
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The  obyious  teDdency  of  disorimination,  doable,  uneqnaly  and 
unjust  taxation,  is,  to  orive  our  citizens  having  a  large  amount 
of  personal  property,  out  of  the  state,  to  escape  that  kind  of  oppres- 
sion. If,  notwithstsmding,  their  departure^  they  can  still  be  taxed 
upon  their  incorporeal  and  intangible  property,  through  their 
stock  in  domestic  corporations,  and,  thereby,  be  taxed  on  the 
same  property  in  both  states,  the  next  step  will  be,  for  business 
men  either  to  withdraw  their  investments  from  the  state,  or  change 
ihem  from  domestic  into  foreign  corporations,  as  has  sometimes 
been  done,  and  the  business  will,  hereafter,,  to  a  large  extent, 
be  carried  on  by  non-residents,  in  their  individual  characters,  or  by 
foreign  corporations,  over  which  the  state  has  little  control,  and 
the  state  will  be  confined  for  its  revenue  to  the  tangible  property  of 
such  non-residents  and  foreign  corporations  found  within  its  bor- 
ders. A  policy  that  recognizes  the  principle  stated,  for  the  pur- 
pose of  taxing  the  stock  of  resident  citizens  in  foreign  corporations, 
as  following  the  person,  but  repudiates  it  for  the  purpose  of  taxing 
the  stock  of  citizens,  and  residents  of  other  states  in  domestic  cor- 
porations, thereby  imposing  upon  them  the  burdens  of  taxation 
upon  the  same  property  in  both  states,  cannot  fail  to  be  inimical  to 
the  best  interests  of  the  state,  and  to  discourage  investments  by 
both  resident  and  non-resident  capitalists,  thereby,  ^eatly  retard- 
ing the  future  development  of  its  resources.  The  principle  should 
be  altogether  repudiated,  or  made  applicable  both  ways.  I  cannot 
impute  to  the  legislature  an  intent  to  adopt  a  policy,  so  suicidal,  as 
that  claimed  by  the  complainant,  without  provisions  of  the  consti- 
tution, and  statutes  indicating  such  a  purpose,  far  more  specific, 
and  unmistakable  in  their  import,  than  any  yet  brought  to  my  at- 
tention. 

There  are  two  items  of  property  assessed  as  '^  solvent  credits, — 
money,  valued  at  two  hundred  and  fifty  thousand  dollars — solvent 
credits,  valued  at  two  hundred  and  fifty  thousand  dollars."  What 
is  meant  by  the  terms  '*  solvent  credits, — money,"  is  not,  entirely, . 
clear.  I  suppose  it  means,  money  credits,  or  credits  for  moneys, 
as  contra-distinguished  from  credits  for  goods,  wares,  merchandise, 
labor,  etc.  I  do  not  find  the  terms  in  that  form  in  any  provision  of  the 
constitution,  or  statutes  brought  to  my  notice.  As  both  the  consti- 
tution and  statutes,  make  a  distinction  between  credits  secured  by  a 
mortgage,  and  ' '  solvent  credits,"  not  so  secured,  it  may  be  that  moneys 
loaned  and  due,  secured  by  morl^age,  are  called,  '^  solvent  credits, 
money,"  or,  the  terms  are  more  likely  used  to  designate  moneys  de- 
posited in  solvent  banks,  subject  to  be  drawn  out  as  wanted  on 
checks  of  the  depositor  in  the  ordinary  course  of  business.  I  do 
not  perceive  that  it  can  make  any  difference  which  it  is.  For  in  the 
former  case,  it  is  not  taxable  at  all,  as  such,  but  the  mortgage  must 
be  assessed,  ''as  an  interest  in  the  land  affected  thereby,'  and  it 
must  be  '' assessed  and  taxed  to  the  owner  thereof,  in  the  county ^ 
cttj/f  or  district  in  which  the  property  affected  thereby  is  sUuate:^^  Gonst., 
art.  Xni,  sec.  4.    And  the  code  follows  the  constitution  (P.  G., 


414  West  Coast  Keporteb.  [Oir.  Ot.  Gal* 

sec.  3,627).  But  if  taxable  as  **  money  credits,"  then  in  either 
class  of  credits,  independently  of  statutory  definition  to  the  con- 
trary, it  can  only  be  regarded  as  a  solvent  credit.  No  particular 
number  of  coins  can  be  set  aside,  as  belonging  to  any  particular  de- 
positor. The  general  depositary  has  a  right  to  mingle  the  money 
with  other  moneys,  use  the  surplus  moneys  deposited,  as  his  own, 
and  at  his  own  discretion.  The  deposit  is  not  special.  It  is  simply 
an  open  money  account.  The  depositor  is  only  entitled  to  so  much 
money,  in  amount,  and  to  no  particular  money,  which  may,  or  may 
not  be  paid,  when  his  check  is  presented  according  to  the  ability, 
and  will  of  the  bank  with  which  it  is  deposited.  The  depositor  is, 
in  law,  only  a  creditor  to  the  amount  of  the  balance  held  by  and  due 
from  the  bank,  or  banker,  on  an  open  account.  He  could  not 
replevy,  or  recover  possession  of  any  particular  money.  The  only 
way  to  enforce  payment  would  be  to  bring  a  suit  for  any  balance  due, 
as  in  case  of  money  due  on  any  other  open  account,  as  for  goods  sold 
and  delivered.  It  is  but  a  chose  in  action.  tJnder  the  authorities 
cited,  clearly,  independent  of  statutory  provisions  to  the  contrary, 
such  credits  have  no  situs  for  taxation  against  the  creditor  apart 
from  the  person  of  the  depositor:  See  16,  Wall.,  supra;  People  v. 
Eastman,  26  Gal.,  603;  People  v.  Whartenby,  38  Gal.,  466-7. 

The  assessment  in  question  seems  to  be  an  effort  to  reach  for  tax- 
ation tangible  property  in  another  state,  through  the  stock  in  a  do- 
mestic corporation  owning  it,  held  by  a  citizen,  and'  resident  of  the 
state  where  such  tangible  property  is  situated.  I  do  not  find  any 
authority  in  the  constitution,  or  laws  for  accomplishing  .this  pur- 
pose. 

This  view  renders  it  unnecessary  to  consider  the  other  grounds  of 
demurrer  to  the  complaint.  The  objection  is  radical,  and  complain- 
ant has  been  permitted  to  amend  once  after  demurrer  sustained. 
The  demurrer  must  be  sustained  and  final  judgment  for  defendant 
be  rendered  on  the  demurrer,  and  it  is  so  ordered. 
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SUPREME  COURT  OF  UTAH. 
Madsen  v.  Eenner. 

Jtme,  I884. 

A  JUDOUBNT  WHICH   18  SaTISITIBD   IS   NOT  THB  SUBJBOT  OF  RiSVIBW  BY  CERTIORARI, —  The 

judgment  of  an  inferior  court,  though  entered  without  jurisdiction,  which  is  paid  by  the 
party  against  whom  the  judgment  is  rendered,  and  satisfaction  of  jud.^ment  entered,  is  not 
thesabject  of  review  by  certiorari. 

Appeal  from  the  first  district  oourt.  The  opinion  states  the 
facts. 

Jacob  Johnson,  for  the  appellant. 
Darke  dh  Kenner,  for  the  respondent. 

Twiss,  J.  This  is  an  application  for  writ  of  certiorari  to  review 
certain  proceiedings  of  the  aefendant  Kenner,  a  justice  of  the  peace 
in  San  ^ete  county' 

The  applicant  alleges  that  complaint  by  one  Martin  Hansen  was 
made  on  the  twenty-fourth  day  of  May,  1883,  '*in  the  justice's 
court,  Manti  city,  San  Pete  county,  territory  of  Utah,  before  F.  B. 
Kenner,  justice  of  the  peace,"  charging  the  plaintiff  with  the  crime 
of  assault  and  battery.  That  the  defendant,  on  the  same  day,  is- 
sued a  warrant  commanding  the  officers  to  whom  it  was  directed,  to 
bring  Madsen  before  hiin  at  his  office,  in  the  town  of  Manti  city,  in 
said  Township.  ''  Dated  at  Manti  city  in  said  township,*'  and  signed 
^'F.  B.  Kenner,  justice  of  the  peace  of  said  township." 

The  plaintiff  was  arrested  and  brought  before  the  defendant ' '  in 
the  justice  court,  Manti  city,"  and  pleaded  not  guilfrv.  He  was  rep- 
resented by  counsel,  and  waived  a  trial  by  jury.  Witnesses  on  the 
part  of  the  prosecution  and  the  defense  were  sworn  and  examined. 

The  record  contains  the  following  item  of  May  25th:  "Parties 
present;  court  ordered,  adjudged  and  decreed  that  the  defendant 
pay  a  fine  of  fifty  dollars  and  costs  of  court,  twenty-six  dollars  and 
sixty-five  cents,  and  in  case  of  his  failure  to  pay  such  fine  and  costs 
to  l>6  confined  in  the  county  jail  at  the  rate  of  one  dollar  per  day 
until  such  fine  and  costs  are  paid." 

A  commitment  was  issued  entitled  as  follows:  "In  the  justice 
court,  Manti  precinct,  county  of  San  Pete,  Utah  territory.'  The 
people  of  the  territory  of  Utah  against  Christopher  Madsen,  con- 
victed of  assault  and  battery,"  containing  the  usual  recitals,  but  the 
record  does  not  show  that  it  was  signed  by  any  one.  On  the  same 
day,  Ma^  25th,  one  o'clock  p.  m.,  the  fine  and  costs  were  paid  and 
the  "prisoner  released." 

Upon  these  facts  appearing  of  record,  the  plaintiff  claims  that  the 
action  against  him,  having  been  commenced  in  the  justice's  court  of 
Manti  city,  and  it  not  having  been  removed  therefrom,  the  justice's 
court  of  Manti  precinct,  had  no  jurisdiction  of  the  action,  and  with- 
out a  verdict  of  guilty  against  the  plaintiff  the  defendant  Kenner 
had  no  authority  to  render  judgment  against  him.  That  the  judg- 
ment of  the  justice  is  uncertain,  ambiguous  and  unintelligible  and 
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void,  because  it  directs  that  the  plaintiff  be  imprisoned  until  snoh 
fine  and  costs  be  paid,  in  a  manner  not  authorized  by  law,  and  that 
the  law  does  not  authorize  imprisonment  for  costs,  and  because  the 
defendant  had  no  authority  by  law  to  remand  the  plaintiff  to  the 
custody  of  the  marshall  of  Manti  city,  and  alleges  that  he  is  without 
anyplain,  speedy  or  adequate  remedy  at  law. 

Without  expressing  any  opinion  as  to  whether  the  defendant  had 
authority  or  jurisdicfcion  to  render  the  judgment  shown  by  the  rec- 
ord, or  as  to  the  effect  of  the  irregularities  complained  oi,  or  as  to 
whether  the  plaintiff  had  a  speedy,  plain  adequate  remedy  by  ap- 
peal, or  otherwise,  at  law,  it  is  quite  clear  that  the  payment  of  the 
sums  of  mone^  named  in  the  alleged  judgment  as  fine  and  costs  de- 
termined the  issues  involved  in  the  proceedings  or  action,  which,  by 
virtue  of  such  payment  were  at  an  end,  and  the  alleged  judgment 
thereby  satisfied  and  passed  beyond  review  bj. certiorari:  Ketchum 
V.  Superior  Court  San  Joa(}uin  county,  3  West  Coast  Bep.,  488. 

It  is  ordered  that  the  wnt  be  dismissed. 

Hunter,  C.  J.,  and  Emebsok,  J.,  concurred. 


Clawson's  Case.  * 

Filed  N&vember,  1884, 

Bail  on  Appeal  Discretion abt— Order  Denting  Bail  when  not  Reviewed. —A  defend- 
ant convicted  and  under  sentence  for  a  public  offense,  is  not  entitled  as  of  right,  to  be  admit- 
ted to  bail  pending  an  ai)peal  by  him,  even  though  a  certificate  of  probable  cause  for  the  i^ 
peal  has  issued,  but  bail  in  such  cases  is  discretionary,  and  where  the  court  in  which  the  con- 
viction was  had,  has  in  the  exercise  of  its  discretion,  denied  bail  to  a  defendant  pending  an 
appeal  by  him,  the  appellate  court  will  ixot  revise  its  action,  where  it  is  not  plainly  to  be 
seen  that  the  discretion  has  been  abused. 

Habeas  Corpus— Review  on  or  Order  Denting  Bail. —Whether  the  appellate  court,  in 
any  event,  can,  by  hdbetu  corpuSf  review  the  action  of  the  trial  court  in  denying  nail,  considered 
doubtful  but  not  decided;  for  the  writ  is  not  one  of  review  and  confers  no  appellate  jurifldio- 
tion. 

Budger  Clawson  was  convicted  in  the  third  district  court  of  the 
crime  of  polygamy,  and  on  the  third  day  of  November,  1884,  was 
sentenced  to  imprisonment  for  four  years,  and  to  a  fine  of  five  hun- 
dred dollars  with  imprisonment  until  the  fine  was  paid.  The  same 
day  he  appealed  to  tne  supreme  court,  and  the  juage  before  whom 
the  cause  was  tried  panted  a  certificate  of  probable  cause  under  sec- 
tion 366  of  the  criminal  practice  act.  After  perfecting  his  appeal, 
defendant  moved  the  district  court  in  which  the  conviction  was  had, 
for  an  order  admitting  him  to  bail  pending  the  appeal,  and  the  dis- 
trict attorney,  on  behalf  of  the  government,  moved  for  the  commit- 
ment of  the  defendant  to  abide  the  judgment  of  the  appellate  court; 
whereupon  the  following  order  was  entered: 

''The  court  having  passed  its  sentence  therein  upon  the  defend- 
ant, the  defendant  now  moves  that  bail  be  fixed  pending  the  appeal 
and  the  motion  is  argued  by  counsel  for  the  parties,  and  the  court 
now  having  considered  the  same,  and  being  of  the  opinion  that  the 
defendant  ought  not  to  be  admitted  to  bail  after  conviction  and  sen- 
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tenoOy  unless  some  extraordinary  reason  therefor  is  shown,  and 
there  being  no  sufficient  reason  shown  in  this  court,  it  is  ordered 
that  the  motion  and  application  for  bail  be  and  the  same  is  hereby 
denied,  and  the  defendant  is  remanded  to  the  custody  of  the  United 
States  marshal.*' 

Subsequently  the  defendant  applied  to  the  supreme  court  for  a 
writ  of  habeas  corpus,  which  was  issued,  whereupon  the  foregoing 
facts  were  returned. 

The  criminal  practice  act  provides : 

Sec.  360.    An  appeal  may  be  taken  by  the  defendant. 

1.  From  a  final  judgment  of  conviction; 

2.  From  an  order  denving  a  new  trial; 

3.  From  an  order  made  after  judgment  affecting  the  substantial 
rights  of  the  party. 

Section  36o  of  the  act  provides  that  appeals  can  be  taken  upon 
questions  of  law  only. 

Sec.  366.  An  appeal  to  the  supreme  court  from  a  judgment  of 
conviction  stays  the  execution  of  the  judgment,  upon  filing  with  the 
derk  of  the  court  in  which  the  conviction  was  had,  a  certificate  of 
the  jud^e  of  such  court,  or  of  a  justice  of  the  supreme  court,  that,  in 
his  opinion,  there  is  probable  cause  for  the  appesit,  but  not  otherwise. 

Sec.  367.  If  the  certificate  provided  for  m  the  preceding  section 
is  filed,  the  sheriff  must,  if  the  defendant  be  in  his  custody,  upon 
being  served  with  a  copy  thereof,  keep  the  defendant  in  his  custody 
without  executing  the  judgment,  and  detain  him  to  abide  the  judg- 
ment on  appeal. 

Sec.  388.  After  a  conviction  of  an  offense  not  punishable  with 
death,  a  defendant,  who  has  appealed,  may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a  judgment 
imposing  a  fine  only; 

2.  As  matter  of  discretion  in  all  other  cases. 

Sec.  401.  In  the  oases  in  which  the  defendant  may  be  admitted 
to  bail  upon  an  appeal,  the  order  admitting  him  to  bail  may  be  made 
by  any  magistrate  having  power  to  issue  a  writ  of  habeas  corpus. 

The  laws  of  the  United  States  provide  for  a  writ  of  error  from 
the  supreme  court  of  the  United  States  to  the  supreme  court  of  the 
territory  from  final  judgment  in  polygamy  cases. 

F.  8.  Richards  and  Bennett,  Harkness  dk  Kirkpairvcky  for  the  peti- 
tioner. 

W.  8.  Dickson,  V.  8.  attorney,  for  the  respondent. 

Thb  Ooubt,  per  Twiss,  J.,  remanded  the  petitioner  to  custody, 
announcing  ore  terme  : 

1.  After  conviction  for  a  public  offense,  and  sentence  of  impris* 
onment  pronounced  thereon,  a  defendant  is  not  entitled,  as  of  right, 
to  bail  pending  an  appeal  by  him  from  the  juilgment,  but  the  mat- 
ter of  admission  to  bail  in  such  cases  is  discretionary,  even  though 
a  certificate  of  probable  cause  for  the  appeal  has  been  granted,  and 
where  the  court  in  which  the  conviction  was  had,  has,  in  the  exer- 
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else  of  its  discretion,  refused  to  admit  a  defendant  to  bail,  the  court 
will  not  revise  such  action  where  it  was  not  plainly  to  be  seen  that 
the  discretion  thus  exercised  had  been  abused. 

2.  The  court  is  not  prepared  to  say,  in  yiew  of  section  360  of  the 
criminal  practice  act,  that  the  defendant  can  be  released  on  habeas 
corpus,  upon  the  giving  of  bail,  as  a  consideration  of  this  question 
would  involve  a  review  of  the  ruling  of  the  district  court  ordering 
the  defendant  into  custody,  pending  the  appeal,  and  it  is  doubtfm 
if  this  review  can  be  had  under  the  writ  of  habeas  coi'pvs,  which  is 
not  a  writ  of  review,  and  confers  no  appellate  jurisdiction. 

Zane,  C.  J„  and  Emerson,  J.,  concurred. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  9,339. 

Johnston,  Executob  v.  Hancock  et  al. 

In  Bank.    Filed  November  18, 1884, 

Nkw  Tbial—Ordxb  Gbantino  will  not  bk  Pbebumid  Ebbomkous.— The  appeUftte  oourt 
will  not  presume  error  nor  an  abuse  of  discretion  in  the  action  of  the  lower  court  in  granting 
•  new  trial. 

Appeal  from  an  order  of  the  superior  court  for  San  Diego  coxmtyf 
granting  the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

J.  0.  W.  Paine  and  Works  &  TUus,  for  the  appellants. 
Will  M.  Smithy  for  the  respondent. 

The  Coubt.  The  plaintiff  commenced  an  action  of  ejectment  for 
certain  lands  described  in  the  complaint,  situate  in  the  county  of 
San  Diego.  Defendants  had  Judgment  and  the  court  granted  plaint- 
iff's moftion  for  a  new  trial.  This  appeal  is  by  defenaants  from  the 
order  of  the  court  below  granting  the  motion  for  a  new  trial.  The 
evidence  in  the  case,  clearly  estaolished  plaintiff's  title,— ^possessory 
title  at  least,  to  the  land  in  controversy  and  the  unlawful  withhold- 
iug  thereof  by  the  defendants,  the  appellants.  The  occupancy  and 
cultivation  of  the  land ,  as  well  as  an  actual  residence  thereon,  by 
plaintiff's  testa'trix  and  the  subsequent  entry  thereon  by  the  defend- 
ants, all  affirmatively  appear  in  the  evidence.  It  was  with  license 
too  of  the  plaintiff,  and  under  a  full  recognition  of  his  right  to  tilie 
possession  that  the  defendants  made  the  first  entry  upon  the 
premises  in  controversy,  and  after  having  surrendered  the  posses- 
sion thereof,  they  made  a  second  entry,  which  was  without  license, 
and  wrongful,  for  the  avowed  purpose  of  holding  the  possession 
until  a  certain  claim,  or  money  demand  made  by  Hancock's 
daughter,  was  satisfied. 

We  think  it  was  a  proper  case  for  a  new  trial,  and  there  was  no 
abuse  of  discretion  in  granting  the  same.  This  court  will  not  pre- 
sume error:  Thompson  v.  Morrow,  2  Cal.,  99.  * 

Order  affirmed. 
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;No.  8,323. 

McCloskey  v.  City  and  County  of  San  Francisco. 

Department  One.    Filed  Ifovemher  18, 1884. 

Assignment  of  Contract— Payments  to  Obioinal  Contractor  after  Notice  of 
Assignment. — The  assignee  of  a  con  tract  for  jading  a  public  sq^uare,  in  the  city  and  county 
of  San  Francisco,  upon  performing  the  work  contracted  for,  is  entitled  to  payment  of  the 
full  contract  price.  The  amount  of  money  paid  by  the  city  and  county  to  tne  workmen  of 
the  ori^nal  contractor  for  work  done  by  them  under  the  contract,  after  it  had  no< 
tice  of  the  assignment  of  the  same,  cannot  be  deducted. 

Appeal  from  a  judgment  of  the  saperior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  or^er  denying  the  defendant  a  new  trial.  The  opinion  states 
the  facts. 

J.  F,  Cotvdery,  for  the  appellant. 
J.  M.  Wood,  for  the  respondent. 

McKee,  J.  This  was  an  action  to  recover  a  balance  due  npon  a 
contract  in  writing,  by  which  the  defendant  promised  to  pay  Thomas 
Barden  the  contract  price  of  five  cents  per  cnbic  yard  for  grading 
Jefferson  sqnare  in  the  city  and  county  of  San  Francisco — payment 
to  be  made  when  the  work  was  finished. 

On  the  13th  of  April,  1873,  the  work  called  for  by  the  contract 
was  finished;  and  the  defendant,  in  performance  of  tne  contract  on 
its  part,  paid  to  the  plaintiff's  intestate,  as  assignee  of  the  original 
contractor,  the  moneys  due  for  the  work,  except  a  balance  of  $1,260, 
which  it  refnsed  to  pay  him,  because  it  had  applied  the  money  to 
pay  workmen  of  the  original  contractor,  for  work  and  labor  done 
by  them  upon  the  job  for  the  contractor,  and  for  which  he  was 
liable  to  them.  But  when  the  defendant  applied  the  money  for 
that  purpose,  it  had  notice  of  the  assignment  of  the  contract  to  the 
plaintiff,  and  that  the  right  to  the  money  was  vested  in  him  ;  the 
contract  in  the  hands  of  the  assignee  was,  therefore,  not  affected  by 
the  payment  of  the  money  to  the  creditors  of  the  assignor. 

But  it  is  contended  that  the  contract  was  not  assignable,  because 
"it  contained  a  condition  that  it  should  be  strictly  non-transfera- 
ble, and  that  neither  of  the  contracting  parties  shall  be  permitted 
to  assign  or  transfer  the  same,  except  by  the  consent  of  a  majority 
of  the  Board  of  Supervisors." 

The  contention,  nowever,  is  not  predicated  upon  the  record  in 
the  case,  for  the  finding  of  the  court  below  is,  that  the  Board  of 
Supervisors  consented  to  the  assignment. 

There  is  no  error  in  the  record. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MoKinstby,  J.,  concurred. 
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No.  10.984. 

People  v.  Hicks. 

Department  Two.    Filed  November  18,  1884, 

LiABCKKY— Information— Allkoation  of  Ownership— An  information  for  larceny  which 
alleges  that  "  the  property  taken  was  the  personal  property  in  the  possession  of  Frederick 
Schwartz,  and  that  the  same  was  taken  from  the  person  and  against  the  will  of  him,  the  said 
Sdiwartz,"  sufficiently  describes  the  ownership  of  the  property. 

Appeal  from  a  judgment  of  the  superior  court  for  Yuba  county, 
entered  upon  a  verdict  of  conviction.     The  opinion  states  the  facts. 

E.  A.  Davia,  for  the  appellant. 
AUomey-General,  for  the  respondent. 

MoEee,  J.  The  only  point  made  by  the  appellant  in  this  case  is, 
that  'Hhe  information  fails  to  allege  that  the  property  taken  was 
the  property  of  some  person  other  than  the  defendant."  But  the 
information  contains  this  averment,  viz.,  *'that  the  property  taken 
was  the  personal  property  in  the  possession  of  Frederick  Schwartz 
*  *  *  and  that  the  same  was  taken  from  the  person  and  against 
the  will  of  him,  the  said  Schwartz."  We  think  this  is  a  sufficient 
averment  that  the  property  belonged  to  Schwartz,  and  that  it  was 
taken  from  him  by  tlie  defendant. 

Judgment  affirmed. 

Boss,  J.,  and  McEinstry,  J.,  concurred. 


Ko.  9,683. 

DOBE  V.   DOUGHEBTY  ET  AL. 

DeparimaU  One,    Filed  November  19, 1884, 

AppraIt— Motion  fob  New  Trial— Skbvicb  of  Proposbd  Statement.— An  appeal  from 
an  order  denying  a  new  trial  will  not  be  dismiseed  merely  became  the  proposed  statement,  on 
which  the  motion  for  a  new  trial  was  based,  was  not  served  upon  one  of  the  advene  parties. 

Motion  to  dismiss  an  appeal  from  the  superior  court  of  the  city 
and  county  of  San  Francisco.     The  opinion  states  the  facts. 

Jos.  M,  Nougues  and  C.  E.  Nougues,  for  the  appellant  Miller. 

Mich,  Muilaney,  for  the  plaintiff. 

H.  G.  Firebaughf  for  the  defendant  Hallidie. 

J.  C.  Bates,  for  the  respondent  Dougherty. 

MoKee,  J .  The  respondent  moves  to  dismiss  the  appeal  tttken 
from  the  order  denying  a  motion  for  a  new  trial  ia  this  case,  princi- 
pally  upon  the  ground  that  the  transcript  shows  on  its  face  that  the 
proposed  statement  on  the  motion  was  not  served  upon  one  of  the 
"  adverse  parties/'  as  required  by  subdivision  3,  section  659,  C.  C.  P. 

It  is  conceded  that  the  proposed  statement  was  served  on  all  the 
parties,  except  one,  viz.,  the  defendant  Hallidie;  upon  him  it  was 
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not  served,  but  the  court,  as  to  the  parties  upon  whom  it  was  served, 
settled  and  allowed  the  same,  certified  to  its  correctness,  and  upon 
it,  as  certified,  the  motion  for  a  new  trial  was  submitted  and  denied. 
It  may  be  that  the  court  denied  the  motion  because  the  proposed 
statement  had  not  been  served  upon  aU  the  parties.  If  that  were  so, 
or  if  it  were  not  so,  it  is  not  cause  for  a  dismissal  of  the  appeal. 
An  appeal  is  dismissible  for  some  irregularities  in  taking  it,  or  for 
failure  to  prosecute  it,  or  for  want  of  appearance,  or  for  consent  of 
parties;  but  where  it  has  been  perfected  according  to  law,  and  the 
appellant  appears,  he  is  entitled  to  be  heard  upon  any  question,  or 
fact  involved  in  the  merits. 

Motion  denied. 

Boss,  J.,  and  McKinstbt,  J.,  concurred. 


No.  8,217. 

McNeil  et  al  v.  First  Congregational  Booibty  op  San  Fbangisoo. 

Department  One,    Filed  November  19,  1884, 

Estate  of  Dbcedents— DiaTUBUTiON  under  Mexican  Law— Sale  of  Land  under 
Order  op  Probate  Court— Act  of  April  22,  1850,  Construed— Statute  of  Liiota- 
noNB. — The  estate  of  a  person  d^ing  intestate,  after  the  organi2ation  of  the  state  ffoveniment 
and  before  there  was  any  legislation  by  the  state  regulating  the  administration,  descent  and 
distribution  of  estates,  descended  and  was  subject  to  the  operation  of  the  Mexican  law  in 
existenoe  at  the  time  of  the  cession  of  California  to  the  United  States.  Under  such  law,  on 
the  death  of  an  intestate  his  heirs  succeeded  immediately  to  the  estate  and  became  personally 
responsible  for  the  debts  of  the  deceased.  No  administration  of  such  estate,  in  the  common 
law  sense,  was  needed  or  could  be  had.  It  was  not  subject  to  the  administration  of  the 
alcaldes  courts  or  court  of  first  instance,  nor  to  the  operation  of  the  probate  law  subs^uently 
passed.  An  order  of  the  probate  court,  made  after  the  passage  of  the  act  of  April  22,  1850, 
anthorizing  the  peiBons  appointed  by  the  alcalde  as  administrators  of  such  estate,  to  sell  the 
real  estate  of  such  intestate,  would  be  void  for  want  of  jurisdiction.  That  act  had  no  appli- 
cation to  the  estates  of  persons  who  died  l)efore  its  passage.  Section  1,573  of  the  code  of 
civil  procedure,  limiting  the  time  within  which  an  heir  or  bis  grantee  can  maintain  an  action 
for  the  recovery  of  real  estate  sold  by  an  executor  or  administrator  to  three  years,  has  no  ap- 
plication to  such  void  sale. 

Guardian  AND  Ward— Sale  of  Land  by  Guardian  Appointed  by  Foreign  Cou jit.— 
One  appointed  guardian  of  a  minor  b^  the  courts  of  a  foreign  state  has  no  authority,  as  such, 
to  sell  the  lands  of  his  ward  situated  in  this  state. 

The  Same— Natural  Guardian— Sale  of  Land  by— Legislative  Authorization.— The 
moUier  of  Francis  W.  Paty  had  no  power,  as  his  natural  guardian,  to  transfer  his  real  prop- 
erty,  nor  did  she  derive  power  for  that  purpose  from  the  act  of  the  legislature  of  May  6,  1861, 
authorizing  hb  guardian  to  sell  and  convey  certain  real  estate. 

Partnership  Landb— Sale  of  by  one  Partner  to  bona  fide  Purchaser.— The  equitable 
interest  of  a  partner,  in  land  purchased  by  his  co-partner,  is  discharged  by  a  transfer  of  the 
l^gal  title  W  the  latter  to  a  purchaser  for  value  and  without  notice. 

Sale  of  Land  by  Guardian — Statote  of  Limitations.  —Section  1806  of  the  code  of  civil 
procedure  prescribing  three  years  next  after  the  termination  of  the  guardianship  of  a  minor 
for  a  recovery  by  the  minor  or  his  grantee  of  real  estate  sold  by  his  g^iardian,  only  applies  to 
sales  b3rguardians  appointed  by  the  probate  courts  of  this  state. 

The  R)6se88Ion  of  one  Tenant  in  Common  is  Presumed  to  be  for  the  Benefit  of  alL 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant  and 
from  an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states 
the  facts. 

No.  iS-S. 
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Stetson  <k  Houghton,  for  the  appellant. 
'  Jos.  Napilialy,  for  the  respondent. 

MgKee,  J.  Ejectment  to  recover  an  undivided  interest  in  apor- 
tion  of  fifty-vara  lot  No.  145  in  the  city  and  county  of  San  Fran- 
cisco. 

From  the  unchallenged  findings  of  the  court,  it  appears  that  Wil- 
liam Paty  on  the  thirteenth  of  November,  1849,  acquired  title  to  an 
undivided  interest  in  the  premises  in  dispute.  After  his  acquisi- 
tion of  title  he  died,  on  the  fourteenth  of  February,  1850,  in  the 
city  of  San  Francisco,  intestate,  and  leaving  surviving  him  as  his 
legal  heirs,  Martha  Ann  Paty,  his  widow,  and  three  children,  Ellen 
D.,  Charles  M.  and  Francis  W.  Paty.  Of  these  children,  Charles 
M.  died  in  the  year  1857,  a  minor,  unmarried  and  without  issue. 
From  Francis  W.  the  plaintiffs  claim  to  have  derived  his  title  to  the 
premises;  and  they  were,  at  the  commencement  of  the  action,  ves- 
ted with  all  the  right,  title  and  interest  in  said  premises  which  the 
said  Francis  W.  inherited  as  the  heir-at-law  of  his  deceased  father  and 
brother.  Upon  the  case  made  by  them  they  were  therefore  entitled 
to  judgment  for  that  interest  against  the  defendants  in  possession, 
unless  the  latter  showed  a  superior  ri^ht  to  the  possession. 

Admittedly,  the  defendants  were  in  possession,  and  had  been, 
continuously,  since  the  year  1852,  by  themselves  and  their  grantor, 
under  title  to  an  undivided  three-fourths  interest  in  the  property, 
derived  from  two  of  the  heirs  of  the  said  William  Paty,  deceased. 
But  they  also  claimed  to  have  acquired  the  interest  in  the  property 
of  Francis  W.  as  another  of  the  heirs-at-law  of  said  deceased.  This 
claim  of  title  is  attempted  to  be  derived  from  four  sources.  First — 
From  a  decree  of  confirmation  by  the  probate  court  of  San  Fran- 
cisco county  of  an  administrator's  sale  of  the  real  estate  of  said  de- 
ceased made  under  an  order  of  said  court.  Second — From  a  deed 
purporting  to  convey  all  the  interest  of  Francis  W.  as  an  infant  heir- 
at-law  of  his  deceased  father  and  brother,  executed  by  the  mother 
of  said  infant,  under  an  act  of  the  legislature  of  the  state  of  Califor- 
nia, approved  May6,  1861,  entitled  an  act  ^'to  authorize  the  guar- 
dian 01  Francis  W.  Paty  to  sell  and  convey  certain  real  estate." 
Third— From  a  deed  purporting  to  convey  all  the  premises  in  dis- 
pute, executed  on  the  twenty-eighth  of  February,  1852,  by  John 
Paty,  who  was  a  brother  and  surviving  partner  of  William  Paty, 
deceased.     Fourth — From  the  statute  of  limitations. 

I.  As  to  the  first  source:  William  Paty  died  February  14,  1850, 
after  the  organization  of  the  state  government  and  before  there  was 
any  legislation  by  the  state  regulating  the  administration,  descent 
and  distribution  of  the  estates  of  persons  dying  intestate  within  the 
state.  His  estate,  therefore,  descended  and  was  subject  to  the 
operation  of  the  Mexican  law  in  existence  at  the  time  of  the  cession 
of  California  to  the  United  States.  As  was  said  in  Byder  v.  Cohn, 
37  Cal.,  87.  ''  It  is  a  well-known  principle  that  upon  a  conc^uest  or 
cession  of  a  foreign  territory,  the  laws  of  the  former  sovereign  will 
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prevail  until  they  are  abolished  or  supplanted  by  others  enacted  by 
the  new  sovereign." 

And  the  constitution  of  1849  embodied  the  same  principle.  Sec- 
tion 1  of  the  schedule,  provided,  "that  *  *  *  all  laws  in  force 
at  the  time  of  the  adoption  of  the  constitution,  and  not  inconsistent 
therewith,  shall  continue  until  altered  or  repealed  by  the  legislature, 
as  if  the  same  had  not  been  adopted." 

No  attempt  was  made  to  alter  or  repeal  the  Mexican  law  upon  the 
subject  of  descent  and  distribution  of  estates  of  deceased  persons 
QDtu  April  22,  1850.  On  that  day  the  legislature,  by  an  act  en- 
titled ''an  act  to  regulate  the  settlement  of  the  estates  of  deceased 
persons  "  (stats.  1850,  p.  377),  regulated  the  subject  of  descent  and 
distribution  and  conferred  upon  the  newly  appointed  county  courts, 
when  sitting  for  the  transaction  of  probate  business,  jurisdiction  of 
such  estates.  About  two  months  before  that  day,  what  purported 
to  be  letters  of  administration  upon  the  estate  of  William  Paty, 
deceased,  were  granted  by  John  TV .  Geary,  first  alcalde  and  ex  officio 
judge  of  the  court  of  the  first  instance  of  the  district  of  San  Fran- 
cisco, to  John  H.  Gleason  and  John  Paty;  and  those  persons 
claimed  to  act  as  administrators  of  the  said  estate.  But  in  Uoppin- 
ger  V.  Bice,  33  Gal.,  408,  it  was  held  that  under  the  Mexican  law,  on 
the  death  of  an  intestate  the  heirs  succeeded  immediately  to  the 
estate  and  became  personally  responsible  for  the  debts  of  the  de- 
ceased, and  that  no  administration,  in  the  common  law  sense,  was 
needed  or  could  be  had  at  any  time.  By  force  of  the  Mexican  law, 
therefore,  the  estate  of  this  intestate,  William  Paty,  was  transmitted 
to  and  became  vested  in  his  heirs;  and  it  was  not  subject  to  admin- 
istration in  the  alcalde's  courts  or  court  of  first  instance,  nor  to  the 
operation  of  the  probate  law  subsequently  passed  by  the  legislature; 
the  order  of  the  probate  court,  made  after  the  passage  of  the  act  of 
April  22,  1850,  authorizing  the  persons  appointed  by  the  alcalde  as 
administrators  of  the  estate,  to  sell  the  real  estate  of  the  intestate 
was,  therefore,  void  for  want  of  jurisdiction.  That  act,  as  has  been 
determined  by  a  series  of  decisions,  had  no  application  to  the  estates 
of  persons  who  died  before  its  passage:  Grimes  v.  Norris,  6  Cal., 
624;  Ferris  v.  Pitcher,  10  Id.,  465;  De  La  Guerra  v.  Packard,  17  Id,, 
193;  Soto  V.  Kroder,  19  Id,,  97;  Downer  v.  Smith,  24  Id.,  114;  Peo- 
ple V.  Senter,  28 Id.,  502;  Wilson  v.  Castro,  31  Id.,  420;  Coppinger 
V.  Bice,  supra;  Seavern  v.  Gerke,  3d.  Saw.,  363. 

Byder  v.  Cohn,  supra,  is  not  in  conflict  with  those  cases.  In  that 
cast*,  the  question  of  title  to  the  property  in  controversy  in  the  case 
arose  out  of  a  final  judgment  founded  upon  proceedings  which  were 
had  wholly  in  the  court  of  first  instance.  The  estate  of  the  intes- 
tate had  never  been  in  the  probate  court.  It  is  true  that  a  majority 
of  the  court  did  hold  that  the  court  of  first  instance  was  a  de  facto 
court  exercising  general  and  unlimited  jurisdiction  in  civil  cases, 
and  in  matters  of  administration  on  the  estates  of  deceased  persons, 
prior  to  the  enactment  of  a  code  of  laws  in  this  state  in  1850;  and 
that  the  judgments  of  said  court,  and  titles  acquired  under  them. 
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were  valid,   notwithstanding  they  might  be  void  if  tested  by  the 
strict  rules  of  the  common  law. 

Followed,  however,  to  its  logical  conclusions,  that  decision  would 
result  in  establishing  the  proposition  that  the  court  of  first  instance, 
before  the  code  of  laws  enacted  in  1850  went  into  effect,  had  juris- 
diction of  the  estates  of  intestates,  and  that  the  probate  court, 
subsequentlv  established  and  organized  under  the  code  of  1850, 
had  not,  unless  jurisdiction  of  such  estates  was  conferred  upon  it 
by  the  code.  But,  although  the  constitution  of  1849  provided  for 
the  removal  of  all  cases  pending  in  tribunals  under  the  Mexican 
law  to  courts  to  be  created  by  the  legislature  (sec.  2,  Schedule),  no 
provision  was  ever  made  by  the  legislature  in  carrying  out  the  pro- 
visions of  the  constitution  in  that  regard,  for  the  removal  of  pro- 
ceedings in  estates  pending  in  the  court  of  first  instance  to  the 
probate  court.  The  court  of  first  instance  and  alcalde  courts  were 
suspended  by  an  act  passed  on  the  28th  of  February,  1860  (Stats. 
1850,  p.  77),  and  by  the  provisions  of  that  act:  "AH  cases  and 
proceedings  pending  before  courts  of  first  instance  and  alcalde 
courts"  were  made  transferable  to  the  newly  created  district  courts 
and  justices'  courts.  But  neither  in  that  act  nor  in  the  subsequent 
act  of  April  22,  1850,  was  there  any  provision  made  for  the  transfer 
of  causes  or  provisions  pending  in  those  courts  to  the  probate  court. 
Theprobate  court,  therefore,  acquired  no  jurisdiction  of  the  estate 
of  William  Paty,  deceai^d,  although,  as  a  matter  of  fact,  the  rec- 
ords and  papers  in  the  administration  of  the  estate  were  sent  to 
and  deposited  in  the  probate  court. 

II.  As  to  the  second  source  from  which  defendants  claim  title, 
the  deed  executed  by  the  mother  of  Francis  W.  Paty  under  the 
act  of  the  legislature  was  void,  because,  although  she  hud 
been  appointed  guardian  of  the  person  of  the  minor  by  the 
probate  court  of  the  state  of  Massachusetts  and  by  the  supreme 
court  of  the  Hawaiian  islands,  she  had  never  been  appointed  guard- 
ian of  his  person  and  estate  by  the  probate  court  of  this  state : 
Paty  V.  Smith,  50  Cal.,  173.  And,  as  the  natural  guardian  of  her 
infant  son,  the  mother  had  no  power  to  transfer  his  real  property, 
nor  did  she  derive  power  for  that  purpose  from  the  act  of  the  legis- 
lature: Brenham  v.  Story,  39  Cal.,  179. 

III.  As  to  the  third  source,  the  deed  from  John  Paty  was  inef- 
fectual to  transfer  the  title  of  Francis  W.  in  the  estate  of  his  de- 
ceased father,  because,  although  there  was,  at  the  time  of  the  ac- 
quisition of  the  title  to  the  property  by  William,  a  partnership  be- 
tween him  and  his  brother  John,  the  grantor,  under  the  firm  name 
of  J.  and  W.  Paty,  in  which  they  recognized  each  other  as  equal 
partners  in  all  their  business  transactions,  and  the  partnership  con- 
tinued until  it  was  dissolved  by  the  death  of  William,  yet  the  court 
finds  that  the  deed  was  not  executed  by  John  in  the  settlement  of 
the  affairs  of  such  copartnership,  nor  for  the  purposes  of  a  settle- 
ment thereof,  nor  to  convey  the  property  in  controversy  as  surviving 
partner  of  the  firm;  and  ''that  the  plaintiffs  purchasea  and  acquire! 
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the  rights  of  Francis  W.  in  the  premises  for  value,  and  without  no- 
tice of  any  copartnership  interest  of  John  Patj  in  the  premises,  or 
of  any  copartnership  claim  thereto  by  any  one." 

Assuming  that  John  Paty,  as  the  surviving  partner  of  William, 
had  an  interest  in  the  land  purchased  by  the  latter,  it  was  a  mere 
equity,  which  was  subject  to  be  discharged  by  a  transfer  of  the 
legal  title  to  a  purchaser  for  value  and  without  notice :  1  Leading 
Gases  in  Equiiy  (White  &  Tudor),  p.  287;  Smith  v.  Yule,  31  Gal., 
180.  And  when  the  plainti£fs  acquired  the  title  of  Francis  Paty,  as 
found  by  the  court,  tney  took  it  against  any  equitv  existing  in  John 
Paty,  as  the  surviving  partner  of  William,  and  held  it  free  from  all 
trusts  of  which  they  had  no  notice  at  the  date  of  their  purchase. 
Therefore,  the  title  Acquired  by  them  was  not  affected  by  the  pro- 
ceedings in  the  probate  court  on  the  estate  of  William  Paty,  de- 
ceased, nor  by  the  deed  executed  by  the  mother  of  their  grantor, 
Francis  W.  Paty,  nor  by  the  deed  of  John  Paty,  the  brother  of  the 
intestate :  McNeil  V.  Polk,  57  Gal.,  323;  and  they  became  tenants 
in  common  with  defendants  in  possession. 

lY.  As  to  the  statute  of  limitations,  the  defendants  pleaded : 
'^That  said  plaintiffs  ought  not  to  have  or  maintain  this  action,  be- 
cause the  alleged  cause  of  action  set  out  in  said  complaint  is  barred 
by  the  provisions  of  sections  318,  319,  320,  322  and  343,  and  sec- 
tions 1,573  and  1,806  of  the  code  of  civil  procedure  of  the  state  of 
California. 

Section  1,806  prescribes  three  years  next  after  the  termination  of 
the  guardianship  of  a  minor  for  a  recovery  by  the  minor  or  his 
grantee  of  real  estate  sold  by  the  guardian.  That  section  has  no 
application  .to  this  case,  because  there  was  no  guardian,  and  no  sale 
by  a  guardian,  appointed  by  a  probate  court  in  this  state.  Section 
1,673  prescribes  three  years  next  after  sale  of  an  estate  by  an  exec- 
utor or  administrator  under  the  provisions  of  the  probate  law,  for 
Uie  recovery  of  the  real  estate  sold;  but  that  section  is  not  applica- 
ble, because  the  premises  in  controversy  were  not  subject  to 
sale  and  were  not  sold  under  its  provisions:  Harlan  v.  Peck,  33 
Gal.,  515. 

The  other, sections  relate  to  the  bar  of  the  statute  of  limitations  of 
five  years.  But  Francis  W.  Paty  was  bom  on  the  sixth  day  of  De- 
cember, 1845,  and  the  action  in  hand  was  commenced  on  the  fourth 
of  December,  1871.  So  that  under  section  328,  G.  G.  P.,  his  right 
was  not  barred.  Besides,  as  the  plaintiffs  and  the  defendants  were 
tonante  in  common  of  the  land,  the  defendants  are  presumed  to  have 
held  the  possession  for  the  benefit  of  theselves  and  the  plaintiffs. 
There  is  no  finding  that  this  possession  became  adverse  to  the 
plaintiffs  at  any  time,  until  the  defendants  refused  to  let  the  plaint- 
iffs into  possession,  on  their  demand  made  to  be  let  in,  just  before 
the  commencement  of  this  action. 

Upon  the  findings  the  plaintiffs  were  entitled  to  judgment. 

Judgment  reversed  and  cause  remanded  with  directions  to  the 
court  below  to  enter  judgment  upon  the  findings,  in  favor  of  the 
plaintiffs. 
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Boss,  J.,  McKinstby,  J.  No  sale  of  the  interest  of  the  deceased 
William  Paty  in  the  real  estate  in  question  was  ever  made  b}"^  order 
of  the  court  of  first  instance,  and  as  the  legislature  of  the  state  made 
no  provision  for  the  transfer  of  proceedings  relating  to  the  adminis- 
tration of  the  estates  of  deceased  persons  from  the  courts  of  first  in- 
stance to  the  court  of  probate  provided  for  by  the  probate  act  of 
April  22,  1850,  the  probate  court  under  that  acquired  no  jurisdiction 
of  the  estate  of  the  deceased  Paty,  who  died  February  14,  1850: 
Grimes  v.  Norris,  6  CaL,  624;  Tevis  v.  Pitcher,  10  CaL,  465;  De  la 
Guerra  v.  Packard,  17  CaL,  193;  Soto  v.  Kroder,  19  CaL,  97;  Dow- 
ner v.  Smith,  24  CaL,  114;  People  v.  Senter,  28  CaL,  502;  Wilson 
V.  Castro,  31  CaL,  420;  Coppmger  v.  Eice,  33  CaL,  408;  Eider  v. 
Cohn,  37  CaL,  69.  Nor  did  the  defendants  acquire  the  title  of 
Francis  W.  Paty  in  the  premises  by. any  of  the  other  means  relied 
on,  and  which  are  stated  in  the  opinion  of  Mr.  Justice  McKee. 

We  concur  in  the  judgment. 


No.  8.461. 

Erenbirg  et  al.  V.  Peters  et  al. 

Department  Two.    Filed  N<yvemJI)€r  20,  1884. 

Lease— Contract  in  Writing — Alteration  cJp  by  Parol  Agreement. —The  terms  an 
provisions  of  a  written  lease  cannot  be  altered  by  an  unexecuted  oral  agreement  between  the 
lessor  and  lessee. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs.  The  opin- 
ion states  the  facts. 

e7.  jB.  Hart,  for  the  appellants. 
Jo8.  Bothohild,  for  the  respondents. 

The  Court.  Action  to  recover  rent  due  on  a  written  lease;  de- 
fense, a  substituted  oral  agreement. 

On  the  seventh  of  January,  1874,  plaintiffs  leased  to.  defendants, 
by  a  lease  in  writing,  a  lot  of  land  for  five  years;  and  during  the 
term  defendants  erected  a  building  thereon.  On  the  seventh  of  Jan- 
uary, 1879,  another  lease  was  executed  for  a  term  from  February  11, 
1879,  to  January  31,  1884.  During  the  second  term,  to  wit.,  Janu- 
ary 27, 1881,  the  building  was  burned.  An  oral  agreement  was  then 
made  between  plaintiffs  and  defendants,  that  the  plaintiffs  would 
erect  another  building  on  the  lot,  and  that  the  plaintiffs  would  rent 
such  building  to  defendants  at  an  increased  rent  of  ten  dollars  per 
month  for  the  unexpired  term  of  the  second  lease.  The  plaintifib 
omitted  to  erect  the  building,  and  the  defendants  paid  no  rent  after 
the  fire. 

The  court  below  held  that  the  lease  of  January  7,  1877,  wa&  still 
in  force,  and  that  the  oral  agreement  was  invalid  and  not  binding,  as 
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it  was  not  an  exeoated  oral  agreement.  We  think  the  oonrt  was  cor- 
rect. • 

Section  1,638,  civil  code:  ^'A  contract  in  writing  may  be  altered 
by  a  contract  in  writing,  or  by  an  executed  oral  agreement,  and  not 
otherunae" 

We  think  the  case  is  clearly  within  this-  section.  The  lease  was  a 
contract,  not  only  on  the  part  of  the  lessors,  bat  on  the  part  of  the 
lessees,  viz.,  to  pay  the  rent  named  therein.  The  agreement  set  up 
by  the  defendants,  woald  have  the  effect  of  altering  the  contract. 

Judgment  affirmed. 


No.  8,48L 

Evans  v.  Bailey  et  al. 

Department  Two.    Filed  November  iSO,  1884, 

Action  for  Gtoods  Sold  and  Deliyerkd— Evidence— Variance.- -A  complaint  for  cer* 
tain  cattle  sold  and  delivered  is  not  sustained  by  evidence  that  such  cattle  were  delivered  to 
the  defendant  to  be  slaughtered  and  the  meat  sold  on  commission. 

CoRPORATiONtHoLDiNO  STOCK  OP  ANOTHER  CORPORATION— Ultra  Vires.— It  is  not  pre- 
sumptively uUra  vires  for  one  corporation  to  hold  or  acquire  the  stock  of  another  corpora- 
tion. 

Subscription  for  Stock —Shareholder— Books  of  Company.— The  books  of  a  corpora- 
tion are^competent  evidence  to  prove  the  number  of  shares  which  had  been  subscribed  for  and 
issued  at  the  time  an  allied  indebtedness  arose,  and  who  were  the  shareholders. 

The  Samr— Articles  of  Incorporation.  -^The  articles  of  incorporation  of  a  company,  dated 
in  1877,  do  not  necessarily  show  who  were  the  shareholders,  or  in  what  amounts  respectively, 
during  a  subsequent  period. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendants  a  new  trial.  Tne  opinion  states 
the  facts. 

Bstee  dt  Bocdt  and  Ramon  E,  Wilson,  for  the  appellants. 

A.  B.  Hartf  G.  A.  Heinlen  and  W.  Saunders^  for  the  respondent. 

The  Court.  1.  The  cause  of  action,  as  stated  in  the  complaint, 
is  for  goods  sold  and  delivered  to  the  defendant,  the  California 
Fruit  and  Meat  Shipping  Company,  viz. :  cattle  to  the  amount  of 
five  thousand  two  hundred  and  fifty-three  dollars  and  sixty  cents, 
with  a  credit  of  seven  hundred  and  fifty  dollars,  and  that  said  de- 
fendant undertook  and  promised  to  pay  said  sum  with  interest.  The 
plaintiff  was  the  only  witness  sworn  on  his  behalf;  from  his  testi- 
mony it  appears  that  one  hundred  and  thirty-three  head  of  the  cattle 
were  delivered  to  said  coimpany  to  be  by  it  slaughtered  and  the 
meat  sold  on  commission.  The  proof  does  not  correspond  with  the 
allegation;  the  evidence  does  not  sustain  the  finding  in  that  regard. 

2.  The  question  of  vUra  vires,  raised  by  the  People's  Ice  Com- 
pany, is  not  tenable.  It  does  not  appear  that  is  was  not  within  the 
scope  of  the  powers  of  the  People's  Ice  Company  to  acquire  or  hold 
stock  of  the  California  Fruit  and  Meat  Shipping  Company,  under 
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any  oironmstanoe  or  for  any  purpose;  and  it  does  not  appear  nn^er 
what  circnmstanoes  th«  stook  was  acquired  or  held:  Miners'  Ditch 
Co.  V.  Zellerbach,  37  Oal.,  678. 

3.  The  books  of  the  company  were  competent  evidence  to  prove 
the  number  of  shares  which  had  been  subscribed  for  and  issued  at 
the  time  the  alleged  indebtedness  arose,  and  who  were  the  share- 
holders. 

4t.  The  articles  of  incorporation,  dated  in  1877,  would  not  nec- 
essarily show  who  w*ere  the  shareholders,  or  in  what  amounts 
respectively,  during  the  time  from  December,  1878,  to  Februaiy, 
1879;  therefore,  no  error  is  manifest  in  ruling  out  the  articles. 

For  the  error  above  noted,  the  judgment  and  order  are  reversed 
and  the  cause  is  remanded  for  a  new  trial. 


No.  8.444. 

Pabeeb  v.  Bebnal  et  al. 

DepaHment  T%oo,    FUed  November  ^,  1884- 

AoTiON  TO  Enforce  Street  Assebshent—Parties  Defendant— Heirs  Need  not  be 
Joined. — An  action  for  the  enforcement  of  the  lien  of  a  street  aasessment  under  section  17 
of  the  act  of  April  1, 1872,  may  be  brought  against  an  executrix,  without  joining  the  heirs, 
of  a  deceased  person,  although  the  latter  are  in  fact  the  owners  of  the  land  assessed.  Such 
heirs,  if  originally  joined  in  the  action,  may  bedii^issed,  and  judgment  rendered  against  the 
executrix. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts. 

M.  G.  Cobb,  for  the  appellants. 
Charles  H.  Parker,  for  the  respondent. 

The  Goubt.     Street  assessment  suit. 

The  action  was  brought  against  several  persons,  heirsof  one  Jose 
Jesus  Bernal,  deceased,  and  two  persons,  executrixes  of  the  will  of 
deceased.     The  executrixes  alone  answered.     After  trial,  the  court 
found  that  at  the  time  of  the  assessment,  the  said  defendants  were 
the  owners  of  the  premises  on  which  the  lien  is  claimed  to  exist, 
bome  two  years  after,  in  rendering  judgment,  the  action  was  dis- 
missed as  to  all  the  defendants,  except  the  executrixes,  and  there- 
upon judgment  was  rendered  for  plaintiff.     We  see  no  error  in  this 
affecting  any  substantial  right  of  the  defendants.     According  to  sec- 
tion 17  of  the  act  of  April  1, 1872  (Stat.  1871-2,  p.  818),  the  person 
owning  the  fee,  or  in  the  possession  of  the  premises,  or  exercising 
acts  of  ownership  for  himself,  or  as  administrator  or  guardian,  or  the 
person  in  whom  the  legal  title  appears  by  recorded  deeds  to  be, 
shall  be  deemed  the  owner  for  the  purposes  of  the  act.     It  was, 
therefore,  competent  that  the  action  should  have   been  brought 
against  the  executrixes  (equivalent  for  this  purpose  to  administra- 
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tor),  even  though  the  heira  of  a  deceased  person  be  in  fact  the  own- 
ers. That  being  the  case,  there  was  no  er)ror  in  dismissing  as  to 
the  heirs,  and  rendering  jndglnent  as  to  the  executrixes. 

We  cannot  say  that  the  description  given  doea  not  give  the  boan- 
daries  of  any  land. 

The  other  questions  presented  have  been  passed  on  by  this  court. 

Judgment  affirmed. 


No.  8,649. 
GiLMAN  t;.  OUBTIS. 

In  Bank.    Filed  Ifavember  tO,  1884^ 

Abhignmxnt  of  Pouct  of  LiFB  Insubance  as  OoLLATSRAii— Rights  of  Assionek.— The 
anignmest  of  a  policy  of  life  insurance  as  collateral  security  for  advances  to  be  and  which 
were  made  by  the  •ssignee,  vests  the  leg^  title  to  the  policy  in  the  latter.  The  interest  of 
the  owner  of  the  policy  only  extends  to  what  remains  of  it  uter  such  advances  have  been  re- 
paid.   Until  such  repasrment  the  assignee  cannot  be  made  to  surrender  the  policy. 

FlUDIKGS  HELD  INDEFINITE,  UNCERTAIN  AND  INCONSISTENT. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  facts  appear  in 
Uie  opinion,  and  in  the  opinion  of  the  department  reported,  2  West 
Coast  Bep.,  135. 

C.  F.  Hanlon  and  O,  W.  Tykr^  for  the  appellant. 
H.  O.  Seiberat  and  O.  F.  Sharp,  for  the  respondent. 

Boss,  J.  Taking  the  most  favorable  view  for  the  plaintiff  of  this 
case,  as  presented,  it  is  clear  that  the  decree  entered  in  the  court 
below  cannot  stand.  Conceding  that  it  appears  with  sufficient  cer- 
tainty that  the  policy  in  question  was  assigned  by  the  plaintiff  to  the 
defendant  to  be  held  by  him  as  collateral  security  for  certain  advan- 
ces to  be  and  which  were  made  bv  him,  the  legal  title  to  the  policy 
passed  by  the  assi^ment  to  the  defendant.  The  court  should  not* 
therefore,  iiave  adjudged  the  plaintiff  the  owner  of  the  policy  and 
entitled  to  receive  from  the  insurance  companv  the  whole  amount 
due  upon  it.  The  interest  of  tiie  plaintiff  in  the  policy,  upon  that 
condition  of  fact,  is  in  what  remains  of  it  after  the  advances,  for  the 
security  of  which  it  was  assigned,  have  been  satisfied,  and  defendant 
cannot  be  made  to  surrender  it  to  the  plaintiff  until  the  advances 
made  by  him  are  repaid. 

But  the  special  issues,  which  were  adopted  by  the  court  below  as 
its  findings,  are  indefinite,  uncertain  and  inconsistent.  For  exam- 
ple, upon  an  important  question  in  the  case  the  answers  of  the  jury 
to  questions  propounded  were  as  follows: 

'^8.  When  plaintiff  reassigned  the  policy  to  her  mother,  did  she 
make  such  assignment  absolutely  for  the  benefit  of  her  mother  ? 

'^  Answer — For  the  benefit  of  ner  mother. 

'*  9.  If  such  assignment  was  not  made  absolutely  and  solely  for 
the  mother's  benefit,  was  it  made  with  an  understanding  that  Mrs. 
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Curtis  or  defendant,  Gilbert  Curtis,  should  hold  the  policy  subject 
to  a  trust  in  favor  of  plaintiff? 

"Answer — Yes." 

Judgment  and  order  reversed  and  cause  remanded  with  leave  to 
the  parties  to  amend  their  pleadings  if  thej  shall  be  so  advised. 

Morrison,  C.  J.,  Sharpstein,  J.,  Myrick,  J.,  MoKee,  J.,  Thorn- 
ton, J.,  and  MoKinstry,  J.,  concurred. 


No.  7,928. 

Martin  v.  Hill  et  al. 

In  Bank,    Filed  Noi^ember  3^0,  yiSA, 
Judgment  and  Order  affirmed  after  construiDg  the  contract  sued  on. 

Appeal  from  a  judgment  of  the  superior  court  for  Marin  county, 
entered  in  favor  of  the  defendants,  and  from  an  order  denying  the 
plaintiff  a  new  trial.  The  opinion  states  the  facts.  The  opinion  of 
the  department  is  reported  in  2  West  Coast  Bep.,  895. 

E,  S.  lAppiUy  for  the  appellant. 

A.  W.  TTiompson,  tor  the  respondents. 

Boss,  J.  Each  of  the  parties  to  the  agreement  we  are  called  upon 
to  construe  in  this  case  was,  at  the  time  of  its  execution,  in  posses- 
sion of  a  distinct  portion  of  the  Bojorques  rancho,  for  the  partition 
of  which  rancho  an  action  of  partition,  entitled  Gates  v.  Salmon  et 
al.,  was  then  pending  in  one  of  the  district  courts  of  the  state. 
Some  of  the  parties  to  the  agreement  were  holding  under  deeds 
from  tenants  in  common  of  the  rancho,  purporting  to  convey  the 
distinct  parcels  so  possessed,  and  others  of  them  were  holding  un- 
der deeds  from  tenants  in  common  of  the  rancho,  purporting  to 
convey  an  undivided  interest  therein.  The  purpose  of  the  agree- 
ment in  question  was  to  secure  to  the  respective  parties  to  it  the 
portions  of  the  rancho  of  which  they  were  respectively  in  posses- 
sion; and,  lest  it  should  turn  out  in  the  partition  that  their  respec- 
tive interests  should  not  be  sufficient  to  cover  their  respective  pos- 
sessions, it  was  determined  to  purchase,  in  the  name  of  certain 
trustees,  other  and  sufficient  undivided  interests  in  the  rancho  to 
carry  out  the  wishes  of  the  parties.  The  money  required  for  such 
purchases  was  to  be  contributed  by  the  parties  to  the  agreement  in 
proportion  to  the  number  of  acres  and  value  of  the  land  included 
within  their  respective  possessions.  All  this  is  embodied  in  the 
agreement,  as  we  read  it.  Omitting  some  of  its  contents,  not  neces- 
sary to  be  stated,  the  agreement  then  proceeds:  ''And  it  is  further 
agreed,  that  the  property  so  acquired  shall  be  used  for  and  devoted 
to  the  purpose  of  quieting  title  to  the  said  lands  so  in  possession 
severally  of  the  parties  hereto,  and  for  this  purpose,  and  for  all  pur- 
poses under  this  agreement,  it  is  stipulated  that  the  parties  hereto^ 
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known  as  claimants  'by  special  location  /  shall  be  deemed  and  ad- 
mitted to  be,  respectively,  the  owners  in  fee  simole  of  the  tracts  of 
land  described  in  their  respective  deeds  nnder  said  special  location, 
and  that  for  any  lands  in  their  possession  not  included  within  the 
lands  described  within  their  said  deeds,  they  and  each  of  them  may 
purchase  of  the  parties  hereto,  acting  jointly  as  aforesaid,  such  title 
as  may  be  requisite  for  their  protection  in  and  acqairement  of  title 
to  the  said  lands  outside  of  the  special  locations,  or  not  included 
irithin  said  descriptions  in  the  deeds,  and  the  price  to  be  paid  there- 
for shall  be  at  the  rate  per  acre  that  the  title  by  them  so  bought  has 
cost  in  the  original  purchase  of  undivided  interests  in  the  whole 
rancho;  the  number  of  acres  pertaining  to  the  undivided  interests 
so  bought  to  be  ascertained  from  the  report  of  the  commissioners 
in  partition,  without  reduction  by  reason  of  special  locations.  And 
the  parties  claiming  as  tenants  in  common  shall  also  have  the  privi- 
lege of  buying,  in  the  same  manner  and  at  the  same  price  as  last 
above  provided,  whatever  number  of  acres  they  may  nave  in  pos- 
session in  excess  of  their  present  undivided  interest  in  said  rancho, 
as  shown  by  the  report  and  survey  of  said  commissioners  in  parti- 
tion. And  it  is  further  agreed  that  all  property,  advantages  and 
Iirofit  derived  from  purchases  made  under  this  agreement  shall  be- 
ong  to  the  parties  hereto  in  proportion  to  their  several  contribu- 
tions, and  that  none  of  the  provisions  of  this  agreement  shall  inure 
to  or  in  any  way  protect  any  person  not  a  party  to  these  presents.'' 
The  plaintiff,  who  was  a  party  to  this  agreement,  was,  at  the  time 
of  its  execution,  the  owner  of  an  undivided  interest  in  the  rancho, 
and  was  in  possession  of  that  portion  thereof  involved  in  the  pres- 
ent action.  He  derived  his  undivided  interest  from  one  Walker, 
Sending  the  partition  suit — Walker  retaining  other  interests  therein, 
ubsequent  to  the  agreement,  and  pending  the  partition  action,  the 
trustees  named  purchased  certain  undivided  interests  in  the  rancho, 
for  the  purpose  contemplated  by  the  agreement — the  money  with 
which  the  purchases  were  made  being  contributed  by  the  respective 
parties  to  the  agreement  in  proportion  to  the  number  of  acres  and 
the  value  of  the  land  embraced  in  the  respective  possessions. 

The  plaintiff  was  not  made  a  party  to  the  action  of  partition  after 
his  purchase  from  Walker  of  an  undivided  interest  in  the  rancho, 
but,  with  respect  to  that  interest,  the  action  was  continued  in  the 
name  of  Walker;  and  in  the  final  decree  of  partition  there  was 
awarded  to  Walker  a  portion  of  the  rancho  equivalent  to  the  undi- 
vided interest  conveyed  by  him  to  the  present  plaintiff,  and  to  the 
undivided  interest  retained  by  him  after  that  conveyance.  The 
portion  of  the  rancho  so  awarded  to  Walker  did  not  include  any 
portion  of  the  tract  actually  possessed  by  this  plaintiff,  but  the 
tiact  actually  possessed  by  the  plaintiff  was,  in  and  by  the  final 
decree  in  the  action  of  partition,  awarded  to  the  trustees  named  in 
flie  agreement  in  question  in  lieu  of  the  undivided  interest  in  the 
rancho  purchased  by  them,  pending  the  action  of  partition,  under 
and  by  virtue  of  the  agreement,  and  with  money  contributed  in  ac- 
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cordanoe  with  its  provisions.  And  the  plaintiff  brings  this  action 
to  compel  the  assignee  (with  notice)  oi  the  trustees  to  convey  to 
him  the  title  to  the  portion  of  the  rancho  actually  possessed  by  him 
at  the  time  of  the  execution  of  the  agreement,  upon  the  pajmont 
by  him,  which  he  tenders,  of  a  price  at  the  rate  per  acre  paid  by 
the  trustees  in  their  purchase  of  the  undivided  interests  in  pursa- 
anoe  of  the  provisions  of  the  contract. 

It  will  be  seen,  therefore,  that  the  case  turns  upon  the  construo- 
tion  to  be  placed  on  the  agreement  in  question,  the  most  material 
part  of  which  has  been  hereinbefore  quoted.  If,  under  that  agree- 
ment, the  plaintiff  could  permit  the  undivided  interest,  which  he 
held  in  the  rancho  at  the  time  of  the  execution  of  the  agreement, 
to  be  set  off  in  the  name  of  his  grantor,  so  as  not  to  include  any 
part  of  the  land  in  his  actual  possession,  and  then  claim  to  pur- 
chase the  whole  of  the  land  so  actually  possessed  by  him  from  the 
trustees  under  the  agreement,  then  the  plaintiff  should  recover  in 
the  action.  If,  on  the  other  hand,  the  purpose  of  the  agreement 
was  to  enable  plaintiff  to  obtain  the  title  to  such  portion  of  the 
land  actually  possessed  by  him  as  his  individual  interests  might 
prove  insu£Bcient  to  cover,  then  he  should  not  succeed  in  his  pree- 
ent  suit.  The  latter,  we  ihink  the  true  construction  of  the  agree- 
ment, and  the  judgment  and  order  are  therefore  affirmed. 

Shabpsteik,  J.,  and  MoEinstbt,  J.,  concurred. 

MoKee,  J. — ^I  concur  in  the  judgment. 

Thornton,  J.,  dissented. 


No.  8,297. 

Kkt.t.kher  v.  Eennby  bt  al. 

DepartmerU  Two.    Filed  November  tl,  1S84, 

Ksw  TsiAir— New  Dibcoverxd  Evidence— CmfULATiTE  Etidemce.— As  order  refusiaiFa 
new  trial  on  the  ground  of  newly  diBcovered  evidence  will  not  be  revened  if  the  newljr  a»> 
covered  evidence  is  merely  cumulative,  and  every  material  fact  itated  in  the  moving  piii^s 
affidavits,  is  contradicted  by  counter  affidavits. 

Appeal  from  an  order  of  the  superior  court  for  the  cii?  and  county 
of  San  Francisco,  denying  the  plaintiff  a  new  trial.  The  opinion 
states  the  facts. 

P.  O.  Oalpin,  for  the  appellant. 
Pillsbury  dk  Titua^  for  the  respondents. 

The  Coubt.  Plaintiff  moved  for  a  new  trial  on  newly-disooTored 
evidence.  Affidavits  and  counter-affidavits  were  filed.  We  are  not 
informed,  except  by  the  certificate  of  the  clerk,  t&at  the  affidavits 
were  used  on  the  motion;  but  no  point  being  made  thereon,  we  pass 
to  the  point  presented. 

The  evidence  set  forth  in  the  affidavits  of  plaintiff  was  deaiiy 
cumulative.    It  was  in  effect  denied  by  the  counter-affidavits.    Thie 
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real  issue  on  the  trial  of  the  case  was,  whether  plaintiff's  intestate 
had  delivered  to  defendants  certificates  for  the  six  hundred  shares  of 
stock  in  dispnte;  not  whether  they  were  delivered  on  the  tenth  of 
December,  lo77,  or  on  or  aboat  the  tenth  of  January,  1878.  The 
date  of  delivery  was  not  the  material  fact. 

If  the  alleged  newly-discovered  evidence  is  merely  cumulative, 
and  every  material  fact  is  contradicted  by  counter  affidavits,  and  the 
appellate  court  cannot  clearly  say  that  the  court  below  erred  in  re- 
fusing it,  the  order  refusing  it  will  not  be  reversed :  Doyle  v.  Sturla, 
38  Cal.,  466.    See  also  People  v.  McGauley,  45  Gal.,  146. 

Order  affirmed. 


No.  9.192. 

Galsjsb  v.  Steinbaoh. 

DtpaHmmt  One.    FOtd  November  tly  1884- 

RSDKMPTION  BY  TkNANT  IN  COMMON— RiOHTS  AND  LlABTLITIBS  OP  CO-TENANTS.  — A.  tenant 

in  oommon  of  iland,  or  his  saooessor  in  interest,  who  redeems  the  whole  of  the  common  prop- 
artj  from  a  sue  under  a  judgment  against  all  the  co-tenants,  acquireii  thereby  an  equitable 
lien  npon  the  interests  of  his  co-tenants  for  their  just  proportion  of  the  money  paid  by  him 
in  effecting  the  redemption;  and  he  may  maintain  an  action  to  recover  such  proportion  and  a 
decree  to  the  effect  that,  in  default  of  such  payment,  the  interests  of  the  co-tenant  in  the  land 
be  foreclosed. 

The  Same— Effbot  op  Redemption  bt  Jcdombnt  Debtor. — The  effect  attending  a  re- 
demption of  property  sold  subject  to  redemption,  depends  upon  the  character  of  the  person 
mflViw  the  redemption.  If  made  b^  a  **redemptioner,"  as  that  term  is  defined  in  subdivis- 
ion 2  of  section  701  of  the  code  of  civil  procedure,  and  there  be  no  further  redemption  within 
the  statutory  period,  the  redemptioneris  entitled  to  a  deed  from  the  sheriff,  conveying  to  him 
the  interest  of  the  judgment  debtor  therein.  But  if  made  by  the  judgment  deotor  or  his 
sDooeesor  in  interest,  the  effect  of  the  sale  is  terminated,  which  fact  is  made  to  appear  of 
record  by  a  certificate  of  redemption  and  a  note  thereof  on  the  margin  of  the  certificate  of 


Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  plainti£F,  and  from  an  order  denying 
the  defendant  a  new  trial.    The  opinion  states  the  facts. 

B.  8.  Brooks  and  Ghrdon  Blanding,  for  the  appellant. 
Estee  &  BoaU  and  P.  22.  Wright,  for  the  respondent. 

Bobs,  J.  The  case  made  by  the  complaint  is  this:  Three  per- 
sons— Gallagher,  Mahe  and  Fayillier — were  seized  in  fee  of  certain 
lands.  Being  so  seized,  they  executed  a  mortgage  upon  the  lands 
to  secure  the  payment  of  iheir  promissory  note  to  Q-asper  Orena 
and  wife. 

The  mortgage  was  subsequently  foreclosed,  because  of  default  in 
the  payment  of  the  money,  and  under  and  pursuant  to  the  decree  of 
foreclosure,  the Jands  were  regularly  sold  at  public^  auction  to  one 
Le  Boy  for  eighteen  thousand  eight  hundred  and  thirty-seven  dol- 
lars and  eighty-nine  cents,  who  received  from  the  sheriff  a  proper  certi- 
ficate of  sale,  which  was  duly  recorded  in  the  county  where  the  lands 
were  situated.  Within  six  months  after  the  sale,  one  of  the  mort- 
gagors and  judgment  debtors — Gallagher — executed  to  the  plaintiff 
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a  deed  conyejiBg  to  him  all  of  his  (Gallagher's)  interest  in  the  lands, 
which  deed  was  duly  recorded  in  the  proper  county;  and  within  six 
months  from  the  date  of  the  sheriff's  sale,  plaintiff  as  successor  in 
interest  of  the  judgment  debtor  Gallagher,  redeemed  the  lands  by 
paying  to  the  sheriff  the  full  amount  of  money  necessary  for  that 
purpose,  aggregating  twenty  thousand  nine  hundred  and  eighty-five 
dollars  and  forty  cents,  upon  the  receipt  of  which  the  sheriff  executed 
to  plaintiff  a  proper  certificate  of  redemption,  which  was  duly  re- 
corded in  the  ofiice  of  the  recorder  of  the  county,  and  afterwards 
paid  over  the  redemption  money  to  Le  Boy,  who  received  it  in  foil 
satisfaction  of  his  rights  as  purchaser  at  the  foreclosure  sale.  Prior 
to  the  plaintiff's  purchase  from  Gallagher,  the  defendant  Steinbach 
acquired  by  purchase  the  interest  of  i^avillier  in  the  lands,  a  deed 
for  which  was  put  of  record,  and  subsequently,  but  before  the  com- 
mencement of  the  present  action,  Steinbach  acquired  through  a  sale 
made  under  and  pursuant  to  proper  probate  proceedings,  all  of  the 
interest  of  the  estate  of  Mahe  in  the  lands,  Mahe  having  deceased. 

The  complaint  alleges  these  facts  and  then  avers  *'  that  more  than 
sixtv  days  have  expired  since  the  plaintiff  redeemed  the  above  de- 
scribed land  and  premises  from  foreclosure  sale,  and  neither  of  the 
defendants  herein  (defendants  being  Steinbach,  one  Dussol  and  the 
administrator  of  the  estate  of  the  deceased  Mahe)  have  redeemed,  or 
offered  to  redeem,  any  part  or  portion  of  said  land  or  premises,  or  inter- 
est therein,  from  him.  That  all  of  the  defendants  herein  have  had 
notice  of  plaintiff's  said  redemption,  and  plaintiff  has  frequently 
since  said  redemption  demanded  of  the  said  defendants,  and  each  of 
them,  that  they  and  each  of  them  pay  to  the  plaintiff  such  proportion 
of  the  said  sum  of  twenty  thousand  nine  hundred  and  eighW-five 
dollars  and  forty  cents,  so  as  aforesaid  paid  by  plaintiff  in  redeem- 
ing said  land  and  premises,  together  with  interest  thereon,  as  the  in* 
terest  of  each  of  said  defendants  in  said  land  and  premises  bears  to 
the  whole  thereof.  That  nerertheless  the  said  defendants  claim 
some  right  or  title  to  said  land  and  premises  by  reason  of  the  for- 
mer co-tenancy  as  aforesaid.  That  the  defendants  and  each  of  them 
hitherto  wholly  refused  and  still  do  continue  to  refuse  to  pay  to 
plaintiff  or  contribute  any  portion  of  said  money  so  paid  by  him  on 
said  redemption."    And  the  prayer  of  the  complaint  is: 

''1.  That  the  defendants  and  each  of  them  be  forever  barred 
from  setting  up  any  claim  to  the  said  land  and  premises  or  any  part 
thereof. 

''  2.  That  plaintiff  be  decreed  to  be  the  owner  in  fee  of  the  whole 
of  said  land  and  premises. 

*'  3.  For  costs  of  suit  and  for  such  other  or  further  relief  as  to 
the  court  may  seem  meet  and  equitable."  ^ 

The  court  below  adjudged  the  plaintiff  the  owner  m  fee  of  the  en- 
tire lands,  and  further  decreed  that  the  defendants  and  each  of  them 
*'  be  and  are  forever  barred  from  setting  up  any  claim  to  said  lands 
and  premises  or  any  part  thereof." 
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The  judgment  is  clearly  erroneons.  The  effect  of  the  redemption 
by  plaintiff  was  precisely  the  same  as  if  it  had  been  made  by  G-alla- 
gher,  it  was  as  successor  in  interest  of  Oallagher  that  plaintiff  be- 
came entitled  to  redeem:  Code  of  civil  procedure,  section  701^ 
Upon  his  redemption  the  effect  of  the  sale  was  terminated  and  he 
thereupon  acquired  an  equitable  lien  upon  the  interests  of  his  co- 
tenants  in  the  lands  for  their  just  proportion  of  the  money  paid  by 
him  in  effecting  the  redemption ;  and  he  had  his  action  to  recover 
such  proportion  and  a  decree  to  the  effect  that,  in  default  of  such 

Payment,  the  interests  of  the  co-tenants  in  the  lands  be  foreclosed, 
'hose  were  the  relative  rights  and  duties  of  the  respective  parties. 
There  is  no  such  thing  under  our  statute  as  a  redemption  from  a 
successor  in  interest  of  one  of  two  or  more  judgment  debtors  who 
redeems  lands  sold  subject  to  redemption.  Our  code  provides  for 
the  redemption  of  the  property  so  sold,  first,  by  the  judgment  debtor 
or  his  successor  in  interest  in  the  whole  or  any  part  of  the  property, 
and  second,  by  a  creditor  having  a  lien  by  judgment  or  mortgage  on 
the  property  sold,  or  on  some  share  or  part  thereof,  subsequent  to 
that  on  which  the  property  was  sold. 

The  persons  mentioned  in  the  second  subdivision  of  the  statute 
are  termed  redemptioners.  If  property  sold  be  redeemed  by  such 
a  redemptioner,  another  redemptioner  may,  within  sixty  days  after 
the  redemption,  again  redeem  it  from  the  last  redemptioner,  on 
making  the  payments  prescribed  by  section  403  of  the  code  of  civil 
procedure,  ^d  the  property  may  be  again,  and  as  often  as  a  re- 
demptioner is  so  disposed,  redeemed  from  any  previous  redemp- 
tioner within  sixty  days  after  the  last  redemption,  upon  making  the 
payments  and  taking  the  steps  prescribed  by  the  statute.  If  so  re- 
deemed, whenever  sixty  days  have  elapsed,  and  no  other  redemp- 
tion has  been  made,  and  notice  thereof  has  been  given,  and  the 
time  for  redemption  has  expired,  the  last  redemptioner  or  his  as- 
signee is  entitled  to  the  sheriff's  deed.  If,  however,  the  debtor — 
who  in  all  cases  has  the  entire  period  of  six  months  from  the  date  of 
the  sale  for  the  purpose — redeem,  the  effect  of  the  sale  is  termina- 
ted and  he  is  restored  to  his  estate.  The  same  effect  must  be  held 
to  attend  a  redemption  by  the  successor  in  interest  of  the  judgment 
debtor,  since  the  right  of  redemption  which  is  by  the  statute  given 
to  the  judgment  debtor,  is  also  given  to  his  successor  in  interest. 
Where  the  redemption  is  by  the  debtor  (or  his  successor  in 
interest),  the  person  to  whom  the  payment  is  made  is  required  to 
execute  and  deliver  to  him  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  officer  authorized  to  take  acknowledg- 
ments of  conveyances  of  real  property,  which  certificate  must  be 
filed  and  recorded  in  the  office  of  the  recorder  of  the  county  in 
which  the  property  is  situated,  and  the  recorder  is  required  to  note 
the  record  thereof  in  the  margin  of  the  record  of  the  certificate  of 
sale:  Sections  701-2-3,  code  of  civil  procecure. 

It  will  be  seen  therefore  that  the  effect  attending  a  redemption  of 
property,  sold  subject  to  redemption,  depends  upon  the  character  of 
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the  person  making  the  redemption.  If  made  by  a  "  redemptioner  " 
(defined  in  the  second  subdivision  of  section  701  of  the  statute)  and 
there  be  no  further  redemption  within  the  statutory  period,  the  re- 
demptioner is  entitled  to  a  deed  from  the  sheriff,  conveying  to  him 
ihe  interest  of  the  judgment  debtor  therein.  Bat  if  made  by  the 
judgment  debtor  or  his  successor  in  interest,  the  effect  of  the  sale 
is  terminated,  which  fact  is  made  to  appear  of  record  by  a  certificate 
of  redemption  and  a  note  thereof  on  the  margin  of  the  certificate  of 
sale. 

The  conduct  of  the  defendant,  Steinbaoh,  as  evidenced  by  his  an- 
swer, does  not  commend  itself  to  a  court  of  equity,  but  it  has  not 
worked  a  forfeiture  of  any  of  his  interest  in  the  lands  in  question. 
He  is  bound  to  the  plaintiff  for  such  proportion  of  the  redemption 
money,  with  interest,  as  his  interest  in  the  lands  bears  to  the  whole 
thereof,  and  as  security  for  payment  of  such  sum,  plaintiff  holds  an 
equitable  lien  upon  all  of  the  interest  of  Steinbach  in  the  property. 
To  enforce  the  relative  rights  and  obligations  of  the  respective  par- 
ties, it  is  necessary  that  this  amount  be  judicially  ascertained^  a 
day  fixed  within  which  it  be  paid  and  a  decree  to  the  effect  that  in 
default  of  such  pavment,  defendant  be  forever  foreclosed  of  all  right 
or  interest  in  the  lands. 

Judgment  and  order  reversed  and  cause  remanded  for  further  pro- 
ceedmgs,  with  leave  to  the  parties  to  amend  their  pleadings  if  they 
shall  be  so  advised. 

McE^E,  J.,  and  MoKinstbt,  J.,  concurred. 


No.  8.045. 

Eastin  v.  Bane  of  Stockton. 

In  Bank,    Filed  November  ft,  1884. 

Malicious  Prosecution  —  Probablb  Cause  —  Question  for  Court.— In  an  action  for 
malicious  prosecution,  whether  the  facts  as  found  by  the  jury  constitute  probable  cause  or  the 
contrary,  is  a  miestion  for  the  court. 

The  Same— Measure  or  Damages— Reasonable  Expenses.— In  such  action,  the  plaint- 
iff, if  successful,  is  not  entitled  to  recover  all  that  he  paid  out  and  expended  in  the  defense  of 
the  former  suit,  but  only  so  much  thereof  as  was  reasonably  laid  out  and  expended. 

Action  for  Malicious  Prosecution  of  Civil  Action.— In  this  state  an  action  can  be 
maintained  for  the  malicious  prosecution  of  a  civil  action  in  which  no  process  other  than  the 
summons  was  issued. 

Appeal  from  a  judgment  of  the  superior  court  for  Stanislaus 
county,  entered  in  favor  of  the  plaintiff,  and  from  an  order  denying 
the  defendants  a  new  trial.     The  opinion  states  the  facts. 

Byera  &  Elliott^  for  the  appellants. 

W.  E.  Turner  and  D.  S.  Terry,  for  the  respondent. 

Boss,  J.  The  cause  of  action  set  forth  in  the  complaint  is,  that 
in  the  month  of  August,  1874,  the  plaintiff  executed  to  the  firm  of 
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J.  H.  Barney  &  Oo.  his  two  certain  promissory  notes — one  for  the 
snm  of  one  hundred  and  sixty  dollars,  and  the  other  for  the  sum  of 
three  hundred  and  forty-one  dollars — which  notes  he  paid  in  Decem- 
ber of  the  same  year  at  the  Bank  of  Stockton,  with  the  knowledge 
of  the  president,  cashier  and  managing  agent  of  the  bank;  that  after 
the  notes  had  been  so  paid  and  had  been  delivered  up,  plaintiff  lost 
them  and  the  bank,  by  some  means  to  the  plaintiff  unknown,  became 
possessed  of  them;  that,  thereafter,  and  in  the  year  1876,  the  bank 
and  its  co-defendant,  Hogan,  entered  into  a  conspiracy  for  tbe  pur- 
pose of  blackmailing  plaintiff  and  extorting  money  from  him  by 
means  of  the  possession  of  the  notes  and  the  supposed  inability  of 
the  plaintiff  to  produce  evidence  of  their  payment,  and  that  it  was 
agreed  and  understood  between  the  bank  and  Hogan  that  each  should 
receive  an  equal  part  of  whatever  money  they  might  succeed  in  ex- 
torting from  the  plaintiff,  and  that  each  should  bear  an  equal  part  of 
the  expenses  incurred  in  carrying  out  the  conspiracy;  that  in  pursu- 
ance of  the  conspiracy  defenaant,  on  the  fifth  of  August,  1878,  will- 
fully, maliciously,  and  without  reasonable  or  probable  cause,  and 
with  intent  to  vex,  harass  and  injure  the  credit  of  plaintiff,  and  to 
put  him  to  cost  in  and  about  his  defense,  or  to  compel  him  to  sub- 
mit to  their  extortionate  demands,  commenced  an  action  in  the  dis- 
trict court  of  the  fifth  judicial  district  of  the  state  of  California  for 
the  recovery  of  the  sums  for  which  the  notes  had  been  given,  but 
which  defendants  at  the  time  well  knew  had  been  fully  paid;  that 
process  in  that  action  was  served  on  the  present  plaintiff,  who  was 
obliged  to  employ  counsel  to  defend  the  suit  at  a  cost  of  six  hundred 
dollars  and  to  incur  a  further  expenditure  in  defense  thereof  of 
seventy-five  dollars;  that  by  reason  of  the  commencement  and  pros- 
ecution of  that  action  the  plaintiff  was  damaged  in  the  further  sum 
of  five  thousand  dollars  by  way  of  injury  to  his  credit,  neglect  of 
his  business,  etc. ;  that  the  action  resulted  in  a  judgment  for  the  then 
defendant — plaintiff  here. 

The  answer  of  the  defendants  put  in  issue  the  material  averments 
of  the  complaint  and  a  trial  was  had  with  a  jury,  resulting  in  a  ver- 
dict for  the  plaintiff  for  the  sum  of  three  thousand  dollars;  and 
judgment  was  entered  against  the  defendants  for  that  sum  and  costs. 

A  large  number  of  objections  were  taken  by  the  defendants  to  tho 
proceedings  in  the  court  below — among  them  exceptions  to  the 
^ving  and  the  refusal  to  give  certain  instructions  to  the  jury.  The 
instructions  were  erroneous  in  several  particulars.  In  several 
instances  the  jury  was  told  in  effect  that  it  was  for  them  to  decide 
whether  or  not  there  was  probable  cause  for  the  prosecution  of  the 
suit  against  the  plaintiff.  Thus,  the  court  told  the  jury:  **  If  from 
the  evidence  you  find  that  in  the  instituting  of  the  suit  of  the  Bank 
of  Stockton  V.  Eastin,  there  was  no  probable  cause,  and  that  the 
defendants  were  actuated  from  malice,  either  actual  or  implied,  then 
I  charge  you  that  in  assessing  the  damages  sustained  by  Eastin  you 
are  not  limited  to  the  actual  amount  paid  out  or  expended  by  him,'' 
etc.     Again,  the  jury  was  told:  **  If  tihe  facte  offered  to  show  a  want 
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of  probable  cause  are  undisputed^  it  is  the  sole  province  of  the  oourt 
to  determine  whether  or  not  such  evidence  establishes  a  want  of 
probable  cause,  and  in  that  case  the  jury  would  have  nothing  to.  do 
with  the  matter.  If,  however,  the  facts  are  disputed,  then  it  becomes 
your  duty  first  to  determine  what  are  the  facts  proven,  and  next, 
under  the  instructions  of  the  court,  to  see  ivhether  those/acts  constitute 
a  want  of  probable  cause,  '  Now,  in  this  case,  that  is  a  disputed  pro- 
position, and  unless  you  find  affirmatively  from  the  testimony  that 
there  was  a  want  of  probable  cause  in  the  institution  of  the  suit  of 
Bank  of  Stockton  v.  Eastin,  then  you  must  find  for  the  defendants." 
Continuing  the  court  said:  ''In  determining  whether  or  not  there 
was  a  want  of  probable  cause  in  the  bringing  of  that  suit,  the  court 
calls  your  attention  particularly  to  the  fact  which,  in  its  judgment 
will  determine  that  question  either  one  way  or  the  other." 

It  is  quite  clear  that  by  these  instructions  the  court  left  it  with 
the  jury  to  say  whether  or  not  there  was  probable  cause  for  the 
bringing  of  the  suit  against  the  plaintiff.  In  doing  so,  the  court 
committed  to  the  jury  more  than  it  was  their  legitimate  province  to 
determine,  as  was  held  in  Grant  v.  Moore,  29  Cal.,  652,  and  where 
this  court  said:  *'  The  law  makes  it  tlie  duty  of  the  judge  who  tries 
an  action  for  malicious  prosecution,  to  instruct  the  jury  that  as  they 
may  find  and  determine  certain  questions  of  fact,  properly  submitted 
to  them,  to  be  true  or  untrue,  so  must  be  their  verdict  for  the  plaint- 
iff or  the  defendant,  not  that  they  should  determine  the  question  ot 
the  want  of  probable  cause  or  the  contrary." 

The  court  below  also  erred  in  instructing  the  jury,  as  it  did,  that  in 
the  event  of  their  finding  a  verdict  for  the  plaintiff',  it  would  be  their 
duty  to  allow  him  all  that  he  paid  out  and  expended  in  the  defense 
of  the  former  suit,  ''  both  counsel  fees  and  all  other  expenses  paid 
out  by  him,"  without  reference  to  whether  such  counsel  fees  and 
other  expenses  were  reasonable  and  proper  or  not.  Under  no  cir- 
cumstances would  plaintiff  be  entitled  to  recover  extravagant  and 
unnecessary  fees  and  expenses. 

As  the  case  must  be  sent  back  for  a  new  trial,  it  is  proper  to  de- 
cide another  question  raised,  and  that  is,  whether  in  this  state  an  ac- 
tion can  be  maintained  for  the  malicious  prosecution  of  a  civil 
action  in  which  no  process  other  than  the  summons  was  issued. 
ODhe  weight  of  the  authorities,  American  as  well  as  English,  is 
against  the  maintenance  of  such  an  action;  and  so  are  most  of  the 
text-writers.  The  question  has  never  been  determined  in  this  state, 
and  we  are,  therefore,  at  liberty  to  adopt  the  rule  that  we  think  is 
founded  on  the  better  reason.  The  point  was  made  in  the  case  of 
Smith  V.  George,  reported  in  52  Cal.,  344,  but  was  not  decided,  the 
court  holding  that  it  was  unnecessary  to  decide  it,  but  remarking 
that  ''the  adjudged  cases  in  England  and  America  are  conflicting 
upon  the  question,  and  depending  to  a  considerable  degree,  it  would 
seem,  upon  the  prevailing  statutory  provisions  as  to  the  recovery  of 
costs  by  the  defendant  upon  the  determination  of  a  civil  action  in 
his  favor."    The  cases  are  collected  and  reviewed  by  Mr.  Lawson, 
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in  an  instructive  article  upon  the  subject  published  in  the  American 
Law  Register,  and  which  will  be  found  in  the  21st  Tolume  at  pages 
281-353.    The  cases  are  too  numerous  to  be  here  referred  to  in  de- 
tail.   The  English  cases  which  deny  the  right  to  maintain  the  action 
stand  upon  the  ground  that  the  successful  defendant  is  adequately 
compensated  for  the  damages  he  sustains  by  the  costs  allowed  him 
by  the  statute.     Those  costs,  it  seems,  include  the  attorney's  charges 
for  preparing  the  case  for  trial  in  all  its  parts,  the  fees  of  the  wit- 
nesses and  the  court  officials,  and  even  the  honorarium  of  the  bar- 
rister who  conducted  the  case  in  court.     The  reason  upon  which  the 
English  rule  rests  would  not  therefore  seem  to  apply  here  where  the 
costs  recoverable  under  the  statute  are  confined  to  much  narrower 
limits.    Under  our  system  the  defendant  may  be  subjected,  or  he 
may  subject  himself,  to  expenses  not  recoverable,  even  if  the  suit 
terminates  in  his  favor;  but  of  this  he  has  no  legal  right  to  com- 
plain when  the  suit  is  brought  and  prosecuted  in  good  faith,  because, 
as  said  in  Classon  v.  Staples,  42  Yt.,  209,   ''It  is  the  ordinary  and 
natural  consequence  of  a  uniform  and  well-regulated  system  to 
which  all  parties  in  civil  actions  are  required  to  conform.     But 
when  the  action  is  brought  and  prosecuted  maliciously,  and  without 
reasonable  or  probable  cause,  the  plaintiff  asserts  no  claim  in  re- 
spect to  which  he  had  any  right  to  invoke  the  aid  of  the  law.     In 
such  cases  the  plaintiff,  by  an  abuse  of  legal  process,  unjustly  sub- 
jects the  defendant  to  damages  which  are  not  fully  compensated  by 
the  costs  he  recovers.     The  plaintiff,  in  such  case,  has  no  legal  or 
equitable  right  to  claim  that  the  rule  of  law  which  allows  a  suit  to 
be  brought  and  prosecuted  in  good  faith  without  liability  of  the 
plaintiff  to  pay  the  defendant  damages,  except  by  way  and  to  the  ex- 
tent of  the  taxable  costs,  if  judgment  be  rendered  in  his  favor, 
should  extend  to  a  case  where  the  suit  was  maliciously  prosecuted 
without  probable  cause.     But  where  the  damages  susteined  by  the 
defendant  in  defending  a  suit  maliciously  prosecuted,  without  rea- 
sonable or  probable  cause,  exceed  the  costs  obtained  by  him,  he  has, 
and  of  rieht  should  have,  a  remedy  by  action  in  the  case. 

Two  other  objections  made  to  the  maintenance  of  the  action,  that 
is  to  say,  first,  the  claim  that  if  such  suits  are  allowed,  litigation 
will  become  interminable,  because  every  unsuccessful  action  will 
be  followed  by  another,  alleging  malice  in  the  prosecution  of  the 
former,  and,  second,  that  if  the  defendant  may  sue  for  damages 
sustained  b^  an  unfounded  prosecution,  the  plaintiff  may  equally 
bring  an  action  when  the  defendant  makes  a  groundless  defense, 
are  well  answered  in  the  article  already  alluded  to:  ''To  the  first 
objection  it  is  enough  to  say,  that  the  action  will  never  lie  for  an 
unsuccessful  prosecution  unless  begun  and  carried  on  with  malice 
and  tvUhout  probable  cause.  With  the  burden  of  this  difficult  proof 
upon  him,  the  litigant  will  need  a  very  clear  case  before  he  will  be 
willing  to  begin  a  suit  of  this  character.  The  second  argument 
fails  to  distinguish  between  the  position  of  the  parties,  plaintiff  and 
defendant,  in  an  action  at  law.    The  plaintiff  sets  the  law  in  motion ; 
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if  he  does  so  groundlessly  and  maliciously,  he  is  the  cause  of  the 
defendant's  damage.  But  the  defendant  stands  only  on  his  legal 
rights — the  plaintiff  having  taken  his  case  to  court,  the  defendant 
has  the  privilege  of  calling  upon  him  to  prove  it  to  the  satisfaction 
of  the  judge  or  jury,  and  he  is  guilty  of  no  wrong  in  exercising  this 
privilege." 

Judgment  and  order  reversed,  and  cause  remanded  for  a  new  trial. 

Myriok,  J.,  and  MoKinstry,  J.,  concurred. 

MoBBisoN,  C.  J.,  concurring:  In  his  charge  to  the  jury  the  court 
said:  "I  charge  you  that  it  will  be  your  duty  to  allow  him  (the 
plaintiff)  all  that  he  paid  out  and  expended  in  the  defense  of  the 
former  suit,  both  counsel  fees  and  all  other  expenses  paid  out  by 
him,  and  in  addition  thereto  you  may  award  such  damages,  in  all 
not  exceeding  five  thousand  six  hundred  dollars,  by  way  of  exem- 
plary or  punitive  damages." 

I  think  the  foregoing  instruction  erroneoi:^s.  The  jury  was  told 
that  they  should  allow  the  plaintiff  all  that  he  paid  out  and  eoqiended 
in  the  defense  of  the  former  suit.  The  allowance  in  this  respect 
should  have  been  confined  to  such  an  amount  as  was  reasonably  laid 
out  and  expended. 

Without  expressing  any  opinion  on  other  points  decided  in  the 
main  opinion,  I  concur  in  the  reversal  of  the  judgment,  on  the 
ground  above  stated,  and  I  think  the  action  maintainable. 

Thornton,  J.  I  concur  in  the  judgment  of  reversal  herein,  on 
the  ground  that,  assuming  as  true  the  strongest  case  which  on  a  fair 
consideration  of  the  evidence  is  made  out  against  the  defendants, 
there  is  no  want  of  probable  cause  for  the  course  which  they 
pursued. 

I  agree  that  in  a  proper  case  an  action  such  as  the  one  before  us, 
can  be  maintained  against  an  attorney.  But  it  cannot,  in  my  opin- 
ion, be  held  that  an  attorney  who  is  told  by  his  client  that  a  note 
is  due  and  unpaid,  is  guilty  of  the  malicious  prosecution  of  a  suit 
when  he  brings  an  action  on  the  note  against  its  maker,  though  he 
has  been  told  by  the  maker  that  he  has  paid  the  note.  The  law 
does  not  impose  on  the  attorney  the  determination  of  any  such  case. 
Nor  will  it  hold  him  guilty  of  a  direlection  of  duty  or  trespass  on 
the  rights  of  others,  if  he  determine  to  act,  and  does  act,  in  accord- 
ance with  the  statements  of  his  client  and  constituent.  Buch,  I 
understand,  is  the  case  made  by  the  .evidence  against  the  defendant 
Hogan. 

As  to  the  bank,  its  responsibility  is  made  out  through  the  alleged 
fault  of  its  president  and  servant.  As  I  read  the  evidence  in  the 
case,  the  utmost  that  can  be  said  in  regard  to  his  relation  to  the 
note  sued  on,  is,  that  it  was  left  in  doubt  whether  the  bank  had  the 
right  to  recover  on  the  note  or  not.  Under  such  circumstances, 
when  he  directed  the  suit  to  be  brought,  he  was  acting  in  the  line 
of  his  dufy,  and  was  conducting  himself  as  a  faithful  servant  should 
have  aotea.  Of  such  conduct  neither  malice  nor  want  of  probable 
ca^s^  <^c^  1^6  predicated. 
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A  Tbbatise  on  the  Principles  and  Fbatioe  aovERNiNa  the  Tbial  of  Title 
TO  Land;  Including  Ejectment,  Tbespass  to  tby  Title,  Writs  of  Entry, 
Statutobt  Remedies  fob  the  Recoveby  of  Heal  Pbopebit;  Toqbtheb  with 
the  Resulting  Claims  fob  Mesne  Pbofits  and  Impbovembnts;  Embbacinq 
A  Consideration  of  Color  of  Title,  Tftlb  by  Possession,  and  Advebse 
Possession.  By  Arthur  G.  Sedgwick  and  Frederick  S.  Wait.  New 
York  :  Baker,  Voorhis  &  Co. ;  1882. 

The  authors  say  in  their  preface:  ''  The  principles  and  practice  regu- 
lating remedies  for  the  trial  of  title  and  recovery  of  possession  of  real 
property  are  in  the  main  uniform  in  this  country.  This  may  be  ex- 
plained, historically,  by  the  fact  that  in  most  of  our  states  the  existing 
statutory  remedies  are  based  upon  the  common  law  action  of  ejectment. 
The  system  of  real  actions  is  practically  extinct  in  America,  excepting  in 
parts  of  New  England.  It  may  be  stated  generally  that  our  mod- 
em remedies  constitute  a  single  general  system  of  procedure,  dis- 
guised under  a  variety  of  names. "  The  very  elaborate  title  quoted 
above  plainly  suggests  a  work  dealing  with  all  kinds  of  actions  and  judi- 
cial modes  of  trying  and  determining  title  to  land;  but  the  volume  is 
substantially  a  treatise  on  the  legal  action  of  ejectment,  discussing  the 
cases  when  the  action  will  lie,  by  and  against  whom  it  may  be  brought, 
the  parties,  pleading,  and  procedure,  the  verdict,  judgment,  and  execu- 
tion, with  various  incidents,  such  as  new  trials,  ancillary  reliefs  of  in- 
junction and  the  like,  mesne  profits,  damages,  and  improvements.  To 
this  main  body  of  the  work  are  added  chapters  on  possession,  adverse 
possession,  claim  of  right,  and  color  of  title.  Although  the  title-page 
includes  "  statutory  remedies  for  the  recovery  of  real  property,''  yet  so 
far  as  we  can  find  after  a  careful  examination,  the  book  wholly  omits  all 
consideration  or  even  reference  to  the  important  statutory  ''action  to 
quiet  title. "  The  index  contains  only  two  references  under  the  head 
'*  Action  to  quiet  title."  One  of  these  (§  354),  is  a  paragraph  stating 
that  in  New  York  a  party  desiring  to  quiet  title  to  land  must  proceed 
under  the  statute  for  that  purpose  or  by  suit  in  equity,  and  not  by  eject- 
ment. The  other  (§  586),  is  a  paragraph  which  says  that  in  Indiana  a 
trial  may  be  had  as  a  matter  of  right  in  suits  for  quieting  title,  as  in  ac- 
tions of  ejectment.  We  have  carefully  looked  through  all  the  chapters 
and  can  find  no  treatment  or  consideration  of  the  statutory  *'  action  to 
quiet  title."  This  we  regard  as  a  very  grave  omission  in  a  work  which 
professes  to  treat  of  trial  of  title  to  land.  In  twenty-two  states  and  ter- 
ritories the  '^  action  to  l^uiet  title"  is  established  and  regulated  by  stat- 
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ute,  and  is  extended  muoh  beyond  the  original  jurisdiction  of  equity. 

In  many  of  these  [states,  especially  at  the  west,  the  statutory  action  has 
come  to  be  the  ordinary  mode  of  trying  disputed  titles.     According  to 

the  provisions  of  the  statute  in  a  majority  of  these  states,  the  plaintiff 
must  be  in  possession  in  order  to  maintain  the  action;  but  in  several  of 
them,  namely  California,  Dakota,  Idaho,  Indiana,  Iowa,  Mississipi,  Ne- 
braska, and  also  in  Illinois  and  Minnesota,  where  the  land  is  unoccupied 
and  unimproved,  the  plaintiff  may  be  either  in  possession  or  out  of  pos- 
session of  the  land  in  controversy.  The  statutes  in  almost  all  of  these 
states  allow  the  action  to  be  maintained  by  persons  having  either  equita- 
ble or  legal  titles;  but  in  Wisconsin  and  Kentucky,  and  formerly  in 
Ohio,  the  plaintiff  is  required  to  have  a  legal  title.  The  reports  of  the 
states  and  territories  in  the  great  Mississippi  valley  and  on  the  Pacific 
show  how  exceedingly  important  this  action  is  in  most  of  them;  while  in 
those  states  which  permit  the  suit  to  be  brought  by  a  plaintiff  out  of,  as 
well  as  in,  possession,  and  whose  title  to  the  land  is  either  legal  or  equit- 
able, this  statutory  action  to  quiet  title  has  come  to  be  Uie  ordinary 
means  of  determining  controverted  titles,  and  has  to  a  great  extent  dis- 
placed the  action  of  ejectment.  It  certainly  possesses  many  advantages 
over  ejectment,  arising  from  the  fact  that  it  can  take  cognizance  of,  pass 
upon,  and  establish  equitable  as  well  as  legal  titles,  and  even  both  kinds 
of  titles  in  the  same  suit.  The  failure  to  consider  this  purely  American 
action  in  a  work  of  such  a  description  as  the  one  under  notice,  seems  to 
us  to  be  a  serious  omisssion.  The  concluding  chapters  on  Possession, 
Adverse  Possession,  Claim  of  Bight,  and  Color  of  Title,  we  think,  from 
the  examination  we  have  given  them,  will  be  of  much  service  to  the  pro- 
fession. The  subjects  which  they  discuss  sometimes  present  questions 
of  great  intrioapy  and  difficulty. 


A  Tbeatise  on  the  Law  of  Pbi^ats  Cobpobations  having  Capital  Stock. 
By  Henry  O.  Taylor.    Philadelphia:  Key  &  Brothers;  1884. 

The  author  says  in  his  preface:  "  The  object  of  this  treatise  is  to  give 
an  accurate  statement  of  the  law  regulating  business  enterprises  which 
are  prosecuted  through  the  instrumentality  of  corporate  organization; 
to  define  the  rights  and  liabilities  of  the  different  classes  of  persons  in- 
terested; and  to  treat  those  rights  and  liabilities  according  to  the  man- 
ner in  which  they  come  before  the  courts  for  determination."  In  a  sub- 
sequent part  of  his  preface  the  author  states,  what  is,  in  our  opinion,  an 
undeniable  and  even  patent  truth,  but  one  which  has  been  almost  en- 
tirely overlooked  by  American  decisions  and  text  books,  even  those  most 
recent.  He  says:  ''It  is  the  opinion  of  the  writer  that  the  fiction  of 
the  '  legal  person'  has  outlived  its  usefulness,  and  is  no  longer  ade- 
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quate  for  the  purposes  of  an  aocuraie  treatment  of  the  legal  relations 
arising  through  the  prosecution  of  a  corporate  enterprise.  By  dismiss- 
ing this  fiction  a  clearer  view  may  be  had  of  the  actual  human  beings 
interested,  whose  rights  may  then  be  determined  without  unnecessary 
mystification."  The  author  has  here  touched  upon,  although  he  has 
not  fully  developed,  a  fact  which,  in  our  opinion,  must  ere  long  be 
recognized  and  acted  upon  by  the  courts  in  dealing  with  the  law  of  cor- 
porations. The  common  law  conception  of  the  ''legal  personality"  of 
the  metaphysical  entity  constituting  the  corporation,  entirely  distinct 
from  its  individual  numbers,  arose  at  a  time  when  corporations  were  all 
created  by  special  charters  generally  granted  by  the  crown;  when  very 
few  of  them  were  ''stock"  corporations;  when  they  were  mostly  per- 
petual in  existence;  when  absolutely  no  personal  liability  was  imposed 
upon  the  individual  corporators,  but  the  legal  status  of  the  corporators 
was  wholly  swallowed  up  in  the  "legal  person"  of  the  corporation,  and 
when  corporations  were  in  reality,  as  a  necessary  result  from  this  crea- 
tion and  legal  position,  monoplies.  In  the  United  States,  at  the  present 
day,  almost  all  private  corporations,  whether  business  or  otherwise,  are 
formed  under  general  laws,  and  in  many  states  the  legislatures  are  ex- 
pressly forbidden  from  granting  special  charters.  Under  these  general 
laws,  persons  complying  vrith  a  few  formal  requisites  can  organize  them- 
selves into  a  company  for  almost  any  business  purpose.  The  associa- 
tions thus  formed  are  limited  in  duration;  they  are  under  complete  con- 
trol of  the  legislature;  the  individual  corporators  are  all  personally 
liable  to  some  extent  and  in  some  manner,  and  in  many  instances  they 
are  fully  liable  as  though  they  were  the  immediate  parties  and  debtors. 
In  truth,  except  in  the  features  that  they  can  sue  and  be  sued,  make 
contracts,  acquire  rights  and  incur  liabilities  in  and  by  their  corporate 
names,  and  that  a  change  of  membership  does  not  work  their  dissolu- 
tion, these  associations  differ  very  little  in  their  essential  attributes  from 
partnerships. 

And  yet  our  American  courts,  both  state  and  national,  have,  with  few 
exceptions,  gone  on  and  applied  the  same  language,  the  same  concep- 
tions, and  the  same  doctrines  to  these  associations,  which  were  originally 
applied  to  corporations  as  they  existed  under  purely  common-law  notions 
and  regulations.  The  English  courts  have  never  fallen  into  this  error. 
Of  late  years  parliament  has  enacted  statutes  similar,  in  their  scope  and 
effect,  to  our  general  laws  for  the  formation  of  private  corporations.  The 
English  courts  have  never  treated  the  joint-stock  companies  with  limited 
liability,  formed  under  these  statutes,  as  being  identical  with  common-law 
corporations,  but  have  always  carefully  distinguished  between  them.  In 
our  opinion,  the  American  courts  must,  in  time,  recognize  and  enforce 
the  same  distinctions. 
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In  pursuance  of  the  thought  expressed  in  our  last  quotation,  Mr.  Taylor 
has  adopted  an  order  of  arrangement,  in  dealing  with  the  subject  matter, 
which  appears  to  us  both  scientifically  correct  and  therefore  practically 
convenient.  In  the  opening  chapters  he  examines  the  notion  of  a  cor. 
poration  in  the  Roman  law  and  in  the  common  law,  carefully  analyses 
the  actual  conception  in  our  modern  jurisprudence,  and  points  out  the 
resemblances  between  corporations  and  certain  other  legal  institution^. 
In  the  fifth  and  sixth  chapters  he  discusses  two  most  important  subjects — 
namely,  the  legal  relations  arising  through  the  promotion  of  a  corpora- 
tion, and  those  consequent  upon  an  agreement  to  take  shares  in  the  stock 
of  a  corportion  to  be  organized.  Chapter  seventh,  which  includes  at  least 
a  third  of  the  volume,  discusses  the  legal  effect  of  acts  done  by  or  on 
behalf  of  a  corporation — that  is,  the  legal  relations  between  it  and  out- 
siders. This  chapter  treats  of  corporate  powers,  and  acts  of  all  kinds 
within  and  beyond  these  powers;  and  includes,  among  other  matters,  a 
section  upon  a  topic  of  great  importance  in  this  country — namely,  the 
status  of  a  body  of  men  incorporated  by  the  legislation  of  two  or  more 
states.  The  remaining  chapters  treat  of  the  relations  between  the  state 
on  the  one  side  and  the  corporation,  its  stockholders,  officers,  and  cred- 
itors, on  the  other;  between  the  corporation,  and  its  stockholders,  officers, 
and  creditors;  between  the  stockholders  and  the  officers  and  the  credi- 
tors; between  the  officers  and  the  creditors;  and,  finally,  among  persons 
of  the  same  class,  that  is,  among  stockholders,  among  officers,  and  among 
creditors.  This  brief  summary  of  the  chapters  shows  that  the  arrange- 
ment is  comprehensive,  scientific,  and  practical.  From  the  examination 
which  we  have  made,  we  believe  that  Mr.  Taylor's  work  is  a  valuable  con- 
tribution to  the  literature  of  the  most  important  subject  of  which  it  treats. 
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COMMUNITY  PROPERTY. 

(continued.) 

PuTBiiing  the  sabject  from  the  last  preceding  article,  I  shall  mention 
another  possible  and  even  probable  effect  of  the  system  under  examina- 
tion, namelj  : 

4th.  The  uncertainties,  discrepancies,  and  contradictions  in  record 
titles  apparently  regular  and  perfect  which  may  be  produced  by  the 
community  property  system.  A  little  reflection  will  show  that  the  com- 
munity  property,  by  virtue  of  the  peculiar  doctrines  heretofore  described, 
not  only  may,  but  almost  certainly  muir<,  produce  uncertainties,  discrep- 
ancies, and  even  contradictions  in  record  titles — especially  land  titles, — 
which  are  apparently  regular,  complete,  and,  perfect.  That  is,  while 
a  claim  of  recorded  conveyances  may  be  complete  and  unbroken,  and 
may  show  an  apparently  perfect  title,  so  far  as  the  recorded  instruments 
are  concerned,  vested  in  a  certain  person  A.,  extrinsic  facts  not  on  the 
record,  and  which  need  not  be  and  ordinarily  could  not  be  on  the  re- 
cord, and  which  rest  perhaps  upon  verbal  testimony  alone,  may  nev- 
ertheless show  that  A.  has  really  no  title,  or  that  the  title  is  held  by 
another  person  B.  Or  the  record  may  disclose  two  conflicting  chains  of 
title,  one  of  them  regular,  unbroken,  and  apparently  perfect  and  vesting 
the  title  in  A.,  and  the  other  irregular,  broken,  imperfect  and  purport- 
ing, so  far  as  it  goes,  to  vest  the  title  in  B. ;  and  the  latter,  by  virtue  of 
such  extrinsic  facts  outside  the  record,  shall  in  reality  be  the  true  and 
legal  title.  The  system  of  recording  all  instruments  which  can  affect  the 
title  to  real  estate,  is  the  peculiarity  of  our  American  legislation,  and  ex- 
ists substantially  the  same  in  every  state  of  the  Union.  The  theory  of 
this  legislation  is,  that  the  proper  record' of  every  such  instrument  should 
be  absolute  notice  of  its  contents,  and  of  all  the  rights,  titles,  or  inter- 
ests, legal  and  equitable,  created  by  or  embraced  within  it,  to  every  per- 
son subsequently  dealing  with  the  subject  matter  whose  duty  or  interest 
it  is  to  make  a  search  of  the  records.  The  intention  is  to  compel  every 
person  receiving  such  an  instrument  to  place  it  upon  the  records,  in 
order  that  he  may  thereby  protect  his  own  rights  as  well  as  those  of  all 
others  who  may  afterwards  acquire  an  interest  in  the  same  property. 
The  ultimate  design  is,  that  the  public  records  should,  in  this  manner, 
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furnish  an  accurate  and  complete  transcript  and  exhibition  of  all  estates, 
titles,  interests,  claims,  encumbrances,  and  charges,  both  legal  and 
equitable,  in  and  upon  every  parcel  of  land  which  has  come  into  priyate 
ownership  within  the  territorial  limits  over  which  the  particular  record 
extends;  and  that  a  person  about  to  deal  with  respect  to  any  parcel  of 
land,  should  be  able  to  discover,  or  find  the  means  of  discovering,  every 
existing  outstanding  estate,  title,  or  interest  in  it  which  could  affect  the 
rights  of  a  bona  fide  purchaser.  The  ideal  of  the  system  is,  that  a  per- 
son about  to  purchase  a  parcel  of  land  should  be  able,  from  an  accurate 
search  of  the  records,  to  find  everything  which  could  possibly  affect  the 
vcUidiiy  of  the  tUle;  so  that,  if  the  title  of  his  intended  grantor  appeared 
on  the  records  to  bd  perfect,  then  as  a  matter  of  fact  it  necessarily  would 
be  perfect.  This  is  the  theory  of  the  legislation  as  established  by  judicial 
interpretation;  and  the  general  design  has,  as  far  as  possible,  been  car- 
ried into  effect  by  the  courts/ 

In  New  York,  and  many  other  states  where  the  common  law  dower  still 
exists  unaltered  as  a  part  of  the  law  of  real  estate,  an  objection  is  some- 
times urged  against  the  continuance  of  this  dower  right,  because  titles 
apparently  good  on  the  record,  may  be,  and  often  are,  invalidated  or  im- 
paired by  claims  for  dower  not  appearing  on  the  record,  but  resting  upon 
and  established  by  facts  entirely  dehors  the  record,  and  of  which  the 
record  gives  no  notice,  and  could  not  give  any.  For  example,  the  record 
shows  a  complete  chain  of  conveyances  vesting  the  title  to  a  certain  par- 
cel of  land  in  Samuel  Brown;  it  also  shows  a  deed  of  the  same  parcel 
from  Samuel  Brown,  and  other  subsequent  conveyances,  regularly  con- 
nected from  grantor  to  grantee,  and  finally  conveying  the  land  to  the 
present  owner,  Peter  Jones.  When  Jones  purchased,  the  record  showed 
what  was  apparently  a  perfect,  valid,  unincumbered  title  in  his  imme- 
diate grantor;  and,  relying  upon  such  apparently  perfect  record  title,  he 
purchased  the  land,  took  a  conveyance  of  it,  and  paid  a  price  equal  to 
its  full  value.  And  yet  the  land  in  his  hands  is  liable  to  a  claim  of  dower 
in  favor  of  Samuel  Brown's  widow, — ^a  claim  of  which  the  records  give, 
and  could  give,  no  intimation.  At  the  time  of  the  conveyance  to  him 
Brown  was  married;  as  his  wife  did  not  join  in  his  deed  of  the  land,  her 
inchoate  right  of  dower  still  attached  to  it  and  followed  it  in  the  hands 
of  all  subsequent  grantees,  and,  finally,  when  her  husband  died,  leaving 
her  as  his  widow,  her  dower  right  became  consummate,  and  could  be 
enforced  upon  the  land  in  the  hands  of  its  then  owner — Jones.  The 
claim  of  dower  would  thus  depend  upon  the  fact  of  Brown's  marriage, 
and  of  his  death,  leaving  a  widow  surviving  him, — facts  which  would  not 

^  This  general  intent  of  the  recording  system  was  well  stated  by  the  court  in  United  States 
Ins.  Co.  V.  Shierer,  S  Md.  Ch.  381,  as  follows:  The  leg^slatiye  intent  was  **that  all  rishts, 
incumbrances,  or  convevanoes,  touching,  connected  with,  or  in  any  way  concerning  land, 
should  appear  on  the  public  records." 
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and  could  not  appear  on  the  records,  unless  the  whole  record  system 
should  be  supplemented  by  the  additional  requirement  that  all  mar- 
riages, divorces,  and  deaths  of  husbands  and  wives,  should  be  registered. 
Such  legislation  would  be  a  veiy  great  improvement  of  the  whole  system 
of  recording,  and  would  remove  nearly  all  the  obstacles  to  the  absolute 
perfection  of  record  titles  in  all  those  states  where  the  community  prop- 
erty system  does  not  prevail.  It  would  not,  however,  in  the  slightest 
degree  obviate  or  remove  the  uncertainties  resulting  from  the  existence 
of  community  property.  In  this  country,  in  pursuance  of  the  design  of 
the  system,  as  above  described,  it  has  become  the  general  practice  of 
purchasers,  mortgagees,  and  other  incumbrancers,  to  rely  upon  the  titles 
as  shown  by  the  record.  If  a  search  properly  made  discloses  a  title  ap- 
parently pierfect  on  the  record  as  held  by  the  intended  grantor,  or  mort- 
gaiTor,  or  other  owner,  then,  as  a  general  rule,  and  according  to  the  gen- 
eral practice,  reliance  could  be  placed  upon  the  title  thus  exhibited  by 
the  records,  as  being  actually  valid,  and  no  further  inquiry  or  investiga- 
tion would  be  made  into  its  validity.  A  reliance  thus  reposed  upon  the 
validity  of  titles  as  appearing  on  the  records,  has  become  habitual  with 
an  persons  dealing  with  land  in  this  country.  If  the  system  of  record- 
ing is  so  perfect  and  complete  that  it  always  justifies  such  reliance,  then 
no  more  admirable  system  could  be  contrived.  If,  on  the  other  hand, 
the  system  of  recording  frequently  fails  to  justify  such  reliance;  if,  for 
any  reason,  persons  dealing  with  land  are  liable  to  be  misled  by  the  rec- 
ords; if,  through  imperfections  of  the  method,  titles  apparently  valid 
and  perfect  on  the  record  may,  to  any  considerable  extent,  be  actually 
invalid;  if  the  actual  validity  of  titles  apparently  perfect  on  the  record 
may,  in  numerous  instances,  depend  upon  facts  entirely  outside  of  the 
record,  facts  which  are  not,  and  cannot  be,  disclosed  by  the  record,  but 
which  must  be  established  by  extrinsic  and  perhaps  verbal  evidence;  then 
a  sysieni  so  imperfect  and  misleading  mighi  be  more  injurious  in  its  prac- 
tical effects,  and  might  be  productive  of  greater  inconvenience,  than  an 
entire  absence  of  any  system  of  recording.  In  such  a  case,  it  might  be 
better  to  abolish  the  whole  system  of  recording,  and  to  return  to  the 
methods  which  still  prevail  in  England. 

The  uncertainties  of  record  titles  resulting  from  claims  of  dower  in 
New  York  and  many  other  states,  are  serious,  and  the  objections  thence 
arising  to  the  continued  existence  of  dower  in  those  states,  are  certainly 
weighty;  but,  in  my  opinion,  the  uncertainties,  discrepancies,  and  even 
contradictions  among  record  titles  which  may,  and  it  would  seem  neces- 
sarily must,  arise  in  this  state  from  the  community  property  system,  are 
much  greater  in  number  and  importance  than  those  which  can  possibly 
lesolt  from  the  common  law  dower.  Among  these  uncertainties  I  will 
mention  the  following: 
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1.  In  certain  instances  of  acquiring  and  conveying  community  prop- 
erty, there  must  of  necessUy  be  a  break  or  interruption  in  the  chain  of 
record  title.  That  is,  a  continued  chain  of  conveyances  on  record  will 
show  the  title  to  a  parcel  of  land  as  vested  in  a  certain  person  A., 
and  will  there  end;  while  a  second  chain  of  conveyances  of  the  same 
parcel  will  start  from  another  person  B.,  and  the  record  will  not  neces- 
sarily disclose  anything  showing  the  existence  of  any  legal  relation  be- 
tween these  two  persons, — a  legal  relation  by  virtue  of  which  B.  cotdd 
convey  the  title  which  had  thus  been  vested  in  A.  The  excellency  of 
the  recording  system,  as  a  means  of  protection  to  intended  purchasers 
and  incumbrancers,  consists  chiefly  in  this,  that  a  chain  of  title  can  be 
traced  unbroken  on  the  records  from  the  present  owner  up  through  each 
grantee  and  grantor  to  the  original  source  of  title.  Anything  which  in- 
terrupts or  breaks  this  chain,  which  prevents  a  party  from  tracing  it 
throughout  its  whole  length  until  it  reaches  its  original  source  of  title — 
any  link  left  out — may  destroy  the  entire  benefit  of  the  records  as  a 
notice; — that  is,  may  interrupt  and  mislead  a  party  in  making  a  search. 

This  result  must  or  may  always  happen  whenever  land,  being  commu- 
nity property,  is  acquired  by  and  conveyed  to  a  wife  during  the  marriage. 
The  deed  to  her  put  on  record  shows  a  perfect  chain  from  the  original 
source  of  title  to  ber.  There  is  no  deed  on  record  from  her;  the  record 
chain  of  title  ends  in  her.  A  deed  of  the  same  parcel  of  iand  is  afters- 
wards  given  by  the  husband  alone,  in  his  own  name,  and  from  this  deed 
when  recorded  begins  a  new  chain  of  record  title.  The  records  do  not, 
or  need  not  disclose  the  existence  of  the  marriage  relation  between  them: 
and  from  the  mere  fact  of  their  having  the  same  name,  no  presumption 
arises  that  they  are  husband  and  wife.  If  the  husband  conveys  the  land, 
and  through  subsequent  conveyances  it  comes  into  the  ownership  of  a 
certain  person,  and  an  intended  purchaser  from  such,  owner  should 
make  a  search,  he  could  trace  the  title  up  to  the  husband,  Mr.  A. ;  and 
then,  so  far  as  the  records  show,  the  title  would  stop.  The  records 
would  give  no  intimation  that  the  land  was  community  property,  and  no 
intimation  of  where  the  title  came  from  to  Mr.  A.  The  records  would 
not  show  that  A.  was  married;  and  even  if  by  chance  the  intended  pur- 
chaser should  see  the  deed  to  Mrs.  A. ,  the  records  might  give  no  inti- 
mation that  she  was  the  wife  of  Mr.  A.  In  such  cases,  unless  the  deeds 
themselves  contained  the  proper  explanatory  recitals,  there  would  neces- 
sarily be  an  interruption  and  break  in  the  chain  of  record  title. 

J.  N.  P. 

(To  he  conlinrted.) 
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CIRCUIT  COURT,  DISTRICT  OF  COLORADO, 
Ibon  Silyeb  Minino  Company  v.  Beynolds  et  al. 

Nvoember  18, 1884. 

Loi>R  SiTUATJE  WITHIN  Placeb  Mine— RiGHT  TO  POSSESSION  OF.— As  acrainst  a  mere  in- 
truder the  grantees  under  a  placer  patent  are  entitled  to  the  possession  of  a  lode  situated 
within  the  ,  planer  grant,  although  at  the  time  of  the  application  for  such  patent  the  appli- 
cants knew  of  the  existence  of  such  lode. 

AcTiox  for  possession  of  specific  real  property.     The  instructions 
state  the  facts. 

O.  Q.  SymeSy  for  the  plaintiff. 

Morrison^  Wenzell,  Thornas  and  PaUerson^  for  the  defendants. 

Hallett,  D.  J.  (Instructing  the  jury.)  The  evidence  tends  to 
prove  that  the  lode  in  controversy  was  known  to  Wells  and  Moyer, 
grantees  of  the  United  States,,  at  the  time  they  made  application  for 
the  placer  patent  under  which  plaintiff  claims  title.  Also  that  Wm. 
H,  Stevens,  one  of  the  grantees  of  Wells  and  Moyer  and  a  grantor  of 
plaintiff,  knew  of  the  existence  of  the  lode  at  the  time  application 
was  made  by  Wells  and  Moyer  for  the  placer  patent,  procured  such 
application  to  be  made  with  a  view  to  acquire  title  to  himself  and 
his  associates  to  the  territory  described,  and  probably  with  a  view 
and  an  intention  to  acquire  title  to  the  lode  now  in  dispute  in  this 
action.  Assuming  the  placer  patent  to  have  been  obtained  with 
knowledge  and  intention  on  tne  part  of  the  patentees,  as  stated, 
the  question  is  whether  any  right  or  interest  in  the  lode  in  contro- 
versy, was  conveyed  by  the  patent.  That  is  a  question  of  some  dif- 
ficulty when  presented  by  or  on  behalf  of  one  who  has  shown  some 
right  or  interest  in  the  lode,  or  an  intention  to  claim  the  same  ac- 
cording to  local  law  and  the  acts  of  congress.  But  here  the  defend- 
ants show  no  title  or  right  in  the  lode  at  the  place  in  controversy. 
They  assume  the  right  to  follow  the  lode  and  its  dip  without  the  side 
line  of  the  Pinnacle  location  and  under  the  Wells  and  Moyer  placer 
location.  So  that  it  is  essential  that  they  have  the  top  and  apex  of 
the  lode  within  their  location,  in  the  general  direction  of  the  loca- 
tion. A  small  segment  of  the  top  and  apex  of  the  lode  is  shown 
within  the  Grown  Point  location;  but  it  extends,  not  with  the  length 
of  the  location,  but  across  it,  so  as  to  convert  the  side  lines  of  the 
claim  into  end  lines,  and  to  limit  the  direction  in  which  it  may  be 
pursued  to  the  space  enclosed  by  those  lines.  The  place  in  contro- 
versy is  not  within  the  side  lines  of  either  of  defendants'  locations, 
nor  within  the  extension  of  those  lines.  No  other  ground  is  per- 
ceived upon  which  defendants  may  assert  title  or  right  of  possession 
to  the  place  in  controversy,  and  therefore  they  are  to  be  regarded  as 
naked  intruders.  And  as  to  such  intruders  the  plaintiffs'  placer  title 
may  give  a  right  of  possession  and  recovery. 

The  jury  is  advised  to  find  for  plaintiff,  with  the  value  of  the  ore 
removed  from  the  placer  ground  by  defendants. 
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SUPREME  COURT  OF  COLORADO. 
Hughes  v.  Breweb. 

Filed  OctoUrSI,  1884. 

Action  bt  Assionee— Allkoations  op  Absionment— Denial  of  on  iNFOBifAnox  and 
Belief. — In  aa  action  by  an  assignee  of  a  judgment,  allegations  of  assignment  are  material 
and  proof  thereof  are  essential  to  a  recovery  by  the  plaintiff.  The  facts  connected  with  such 
assignment  are  not  presumptively  within  the  knowledge  of  the  defendant.  He  may,  there- 
fore, specifically  deny  the  allegations  of  assignment,  basing  his  denials  upon  information  and 
belief.    An  answer  containing  such  denials  uiould  not  be  stricken  from  tne  files  as  sham. 

Jurisdiction  of  Ck)UNTT  Court— Amount  in  Controversy — Averment  of.-— A  com- 
plaint in  an  action  in  the  county  court  need  not  allege,  in  the  very  words  of  the  statute,  that 
the  amount  in  controversy  does  oot  exceed  two  thousand  dollan.  It  is  suffident  if  it  affirm- 
atively appears  from  the  complaint  that  the  value  of  the  property  in  controversy,  ur  the 
amount  involved  for  which  relief  is  sought,  does  not  exceed  that  sum. 

Appeal  from  the  county  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

J,  B.  Brockway^  for  the  appellant. 

A.  B.  McKinley,  I.  N.  Stevens  and  Allen  dt  Furgenon,  for  the  ap- 
pellee. 

Beck,  C.  J.  This  was  an  action  upon  a  judgment  rendered  by 
the  district  court  of  Albany  county,  Wyoming  territory,  in  favor  A 
one  John  McLean  and  against  the  appellant  Hughes. 

The  action  was  brought  in  the  court  below  by  the  appellee  Brewer, 
who  alleged  in  his  complaint:  that  said  judgment  had  oeen  assigned 
to  him  for  a  valuable  consideration,  and  that  no  part  of  the  judg- 
ment had  been  paid. 

The  questions  of  law  involved  arise  upon  the  answer  of  the  de- 
fendant Hughes,  and  the  rulings  and  action  of  the  county  court 
therein. 

The  answer  is  as  follows :  ''And  now  comes  the  said  defendant, 
and  for  answer  to  the  said  plaintiff's  complaint  herein,  says:  that, 
as  to  the  allegation  in  said  complaint,  *  Tnat  on  the  second  day  of 
December,  a.  d.  1880,  for  a  valuable  consideration,  by  said  plaint- 
iff, Brewer,  unto  the  said  McLean  paid,  the  said  John  McLean  did 
assign  and  convey  unto  plaintiff  the  judgment,'  defendant  has  not 
and  cannot  obtain  sufficient  knowledge  or  information  upon  which 
to  base  a  belief,  and,  therefore,  denies  that  said  plaintiff  paid  said 
McLean  anything  whatever  for  said  judgment,  and  denies  that  the 
said  judgment  was  assigned  by  said  McLean  to  said  Brewer,  and 
denies  that  said  Brewer  is  the  owner  of  said  judgment;  and  avers 
that  said  McLean  is  now  the  real  owner  of  said  judgment;  and 
avers  that  said  McLean  is  the  real  party  in  interest  in  this  suit : 
Wherefore,  defendant  demands  that  he  be  allowed  to  go  hence 
without  day,  and  have  judgment  for  his  costs  in  this  suit." 

The  answer  was  properly  verified.  The  plaintiff  moved  the  court 
to  strike  the  answer  from  the  files,  and  for  judgment  for  want  of  an 
answer,  on  the  ground  that  the  answer  was  a  sham  pleading,  and 
sought  to  raise  an  immaterial  issue. 
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The  court  sustained  the  motion,  and  gave  judgment  upon  the 
complaint  for  the  amount  of  plaintiif's  demand,,  to  whicl^rnhng  and 
action  of  the  court  the  defendant  duly  excepted. 

Two  questions  are  presented  for  our  consideration  by  the  assign- 
ment of  errors,  viz:  Ilrat:  Did  the  court  err  in  striking  the  answer 
from  the  files  ?  Second:  Were  the  allegations  of  the  complaint  suf- 
ficient to  invest  the  court  with  jurisdiction  of  the  subject-matter  of 
the  controversy? 

The  objection  to  the  answer,  that  it  presents  an  immaterial  issue 
cannot  be  sustained.  The  averments,  that  the  judgment  was  not 
assigned  by  McLean  to  Brewer;  that  Brewer  is  not  the  owner  of 
the  judgment,  and  that  McLean  is  the  owner  of  the  judgment,  go 
directly  to  the  plaintiff's  rieht  of  action.  His  right  of  action  de- 
pends upon  the  averment  of  tne  complaint,  that  the  judgment  has 
been  assigned  to  him,  and  proof  of  that  fact  is  essential  to  a  recov- 
eryof  a  judgment  in  his  favor  against  the  defendant. 

This  being  so,  a  denial  of  the  truth  of  the  allegation  necessarily 
presents  a  material  issue.  It  only  remains,  therefore,  to  inquire 
whether  the  denial,  as  pleaded,  was  in  proper  form. 

The  answer  was  made  upon  information  and  belief,  and  it  is  prob- 
able that  the  court  adjudged  it  to  be  a  sham  pleading,  because  the 
averments  contained  therein  were  not  in  the  positive  form.  The 
provision  of  the  civil  code  upon  this  subject  is  as  follows: 

'*In  denving  any  allegation  in  the  complaint,  not  presumptively 
within  the  knowledfge  of  the  defendant*  it  shall  be  sufficient  to  pui 
such  all^ation  in  issue  for  the  defendant  to  state,  as  to  any  such 
allegation,  he  has  not,  and  cannot  obtain,  sufficient  knowledge  or  in- 
formation upon  which  to  base  a  belief :"  Oode,  Revision  1883,  sec. 
61. 

Whether  a  bonajide  assignment  of  the  judgment  had  been  made 
to  the  plaintiff,  and  whether  the  plaintiff  was  the  owner  thereof  at 
the  time  of  bringing  his  suit,  were  facts  presumptively  within  the 
knowledge  of  the  plaintiff,  but  not  presumptively  within  the  knowl- 
edge of  the  defendant.' 

The  defendant  has  the  right  to  controvert  and  put  in  issue  every 
material  averment  of  the  complaint.  This  is  to  be  done  by  means 
of  specific  denials,  and  such  denials  may  be  made  upon  information 
and  oelief  when  the  facts  are  not  presumptively  within  the  defend- 
ant's knowledge. 

It  does  not  apper,  from  the  record,  that  the  court  below  had  any 
other  information  that  the  defendant's  answer  was  a  sham  than  the 
answer  itself,  which,  being  in  substance  and  form  in  compliance 
with  the  requirements  of  the  statute,  was  sufficient  to  put  in  issue 
the  allegations  of  the  complaint,  which  it  denied. 

The  action  of  the  court,  therefore,  in  striking  the  answer  from  the 
files  and  rendering  judgment  upon  the  complaint,  was  not  a  mere 
irregularity,  as  insisted  upon  by  one  of  the  counsel  for  the  appellee, 
but  an  error  which  affected  the  substantial  rights  of  the  appellant. 
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The  next  question  is,  whether  the  allegations  of  the  complaint 
were  sufficient  to  give  the  connty  court  jurisdiction  of  the  case. 

The  objection  to  the  complaint  is,  that  it  fails  to  allege  in  the 
words  of  the  statute,  that  the  amount  in  controversy  did  not  exceed 
the  sum  of  two  thousand  dollars:  Gen.  Laws,  1883,  p.  244,  sec.  2. 

There  is  nothing  in  the  section  referred  to  that  indicates  an  in- 
tention to  require  the  jurisdictional  averment  to  be  in  a  prescribed 
form.  The  import  of  the  language  employed  therein,  is,  that  it 
must  affirmatively  appear  from  the  complaint  that  the  value  of  the 
property  in  controversy,  or  the  amount  involved  for  which  relief  is 
sought,  does  not  exceed  the  sum  of  two  thousand  dollars. 

The  effect  of  the  ruling  in  BamdoUer  v.  Patten,  6  Colo.,  46,  is 
that*  the  requirement  of  the  siatute  was  satisfied  by  averments  of  the 
complaint  which  were  equivalent  to  an  allegation  that  the  amount 
in  controversy  did  not  exceed  the  sum  of  two  thousand  dollars. 

In  Hume  v.  Duff,  Id,,  574,  an  action  for  possession  of  a  mining 
claim,  together  with  damages  for  its  detention^  in  which  case  'there 
was  no  allegations  of  the  value  of  the  property  involved,  we  held  it 
to  be  essential  to  the  jurisdiction  of  a  county  court  that  the  com- 
plaint contain  an  allegation  that  the  value  of  the  property  does  not 
exceed  two  thousand  dollars,  or  that  it  contain  an  equivalent  alle- 
gation. 

Applying  the  principle  announced  in  the  above  cases,  to  the  case 
at  bar,  we  have  no  difficulty  in  holding  that  the  statutory  require- 
ment has  been  substantially  complied  with.  It  affirmatively  ap- 
pears from  the  complaint  that  the  relief  demanded  is  a  money  judg- 
ment, and  that  the  amount  involved  for  which  relief  is  sought,  is  the 
sum  of  two  hundred  and  eighty-three  dollars  and  twenty-nine  cents, 
with  interest  thereon  at  the  rate  of  twelve  per  centum  per  annum 
from  the  fourteenth  day  of  August,  1879.  Judgment  is  demanded 
for  said  sum  of  money,  and  interest  thereon  at  the  rate  and  for  the 
time  stated. 

Judgment  was  rendered  for  the  plaintiff  on  the  thirty-first  dav  of 
January,  1881,  for  the  sum  of  three  hundred  and  thirty-five  dollars 
and  sixty-five  cents,  that  being  the  amount  of  principal  and  interest 
then  due. 

It  affirmatively  appearing,  therefore,  from  the  allegations  of  the 
complaint,  that  the  amount  involved  for  which  relief  was  sought  was 
within  the  jurisdiction  of  the  court,  we  hold  that  the  error  in  this 
behalf  was  not  well  assigned. 

On  account  of  the  error  first  assigned,  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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Saxonia  Mining  and  Bsduotion  Company  v.  Cook. 

*    FOai  October  31, 1884, 

Masteb  and  Servant— Bights  of  Servant  DiacHAROED  before  End  of  Terit.— A  ser- 
vmnt,  who  is  employed  for  a  definite  period  and  diBcharged  before  the  expiration  thereof, 
without  fault  on  hiB  part,  may  either  treat  the  contract  as  reminded,  and  at  once  bring  an 
action  for  the  value  of  the  services  rendered;  or  he  may  treat  the  contract  as  continuing, 
and  sue  for  a  breach  thereof,  and  recover  his  probable  damages  occasioned  by  the  breach; 
or,  in  some  cases,  he  may  defer  suit  until  the  end  of  the  term,  and  sue  for  'the  actual  damage 
he  has  sustained,  which,  however,  can  in  no  case  exceed  the  wages  for  the  entire  term. 

The  Same— Meaburb  of  Damaoeb— When  Servant  must  Secure  other  Labor.— The 
measure  of  damages  in  the  latter  class  of  cases  is  not  the  amount  of  wages  stipulated  in  the 
contract  for  the  entire  term,  but  the  actual  loss,  to  be  established  by  proof,  although  the 
amount  of  the  agreed  wages  may  be  taken  as  the  measure  of  damages  prima  facie,  or  in  the 
absence  of  any  other  showing.  The  servant  cannot  recover  the  wages  accruing  for  the  bal- 
ance of  the  term  as  a  matter  of  coiudc.  He  is  bound  to  use  reasonable  efforts  to  secure  labor 
elsewhere.  If  he  has  sectured  labor  elsewhere,  or  by  reasonable  diligence  might  have  done 
so,  the  amount  received,  or  that  might  have  been  received,  for  such  labor,  must  be  deducted 
from  the  amount  of  the  damage  occasioned  by  the  breach  of  contract  of  emplojrment.  The 
burden  of  showing  that  such  other  labor  was  or  might  have  been  obtained,  is  on  the  de- 
fendant. 

Prinoipal  and  Agent— Secret  Instructions— General  Agent.— The  power  of  a  general 
agent  cannot  be  restricted  by  secret  instructions  of  his  principal,  so  as  to  affect  a  party  deal- 
ingwith  such  agent  without  notice  of  the  secret  instructions. 

The  Same— Sreach  ov  Contract— How  alleged— Wrongful  Discharge.— In  an  ac- 
tion to  recover  damages  for  breach  of  a  contract,  by  the  terms  of  which  the  defendant  agreed 
to  employ  the  nlaintiff  for  a  certain  term,  and  at  stipulated  wages,  an  averment  that  '*the 
defendant^  neglects  and  refuses  to  keep  and  perform  its  said  agreement,  to  the  damage  of 
the  plaintiff,"  is  not  a  sufficient  allegation  of  the  breach  of  contract.  If  the  breach  con- 
sisted in  a  wrongful  dischaige  of  the  plaintiff  before  the  end  of  the  term  of  employment, 
such  wrongful  dischaige,  as  a  breach  of  the  contract,  should  be  averred  as  the  fact  consti- 
tuting the  cause  of  action. 

Appeal  from  the  district  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Decker  <k  Tonley,  for  the  appellant. 

Ingeraoll  &  Crater^  Leander  H,  Long^  and  San/ord  C.  Hinsdale^  for 
the  appellee. 

Stone,  J.  The  only  question  we  need  to  consider  in  this  case  is, 
whether  the  complaint  is  sufficient  to  support  the  judgment.  The 
complaint  contains  two  counts,  the  second  of  which  is  wholly  insuf- 
ficient for  any  purpose,  and  cuts  no  figure  in  the  case. 

The  first  count  is  as  follows,  viz. : 

''  The  said  plaintiff,  complaining  of  the  said  defendant,  complains 
and  aUeges: 

''That  on  the  27th  day  of  Ma^,  a.  d.  1880,  the  said  defendant 
entered  into  a  certain  agreement  with  the  plaintiff,  in  and  by  which 
the  said  defendant  hired  and  employed  the  said  plaintiff  for  me  term 
and  period  of  one  year,  from  the  fifteenth  day  of  April,  1880,  to  do 
and  perform  certain  service  and  labor,  and  promised  and  agreed 
then  and  thereby  to  pay  the  said  plaintiff  the  sum  of  one  hundred 
and  twenty-five  dollars  per  month  for  the  first  three  months  of  said 
term,  and  the  sum  of  one  hundred  and  fifty  dollars  per  month  for 
the  remaining  months  of  said  term;  that  the  said  plaintiff  then  and 
there,  in  pursuance  thereof,  entered  into  the  amployment  of  said 
company,  and  performed  the  service  required,  and  is  still  able  and 
willing  to  comply  with  the  terms  of  said  agreement,  upon  his  part 
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to  be  kept  and  performed;  that  the  said  defendant  neglects  and  re- 
fuses to  keep  and  perform  its  said  agreement,  to  the  damage  of  this . 
plaintiff  of  the  sum  of  one  thousand  and  ninety  dollars.    That  no 
part  thereof  has  been  paid." 

Tiie  answer  of  the  defendant  company  below  is  a  specific  denial  of 
each  and  every  of  the  allegations  of  the  complaint  .as  above  set  forth, 
and  further,  ''denies  that  it  is  indebted  to  the  plaintiff  upon  any 
contract  whatever,  or  for  work  and  labor  performed  by  the  plaintiff 
for  the  defendant;  but  says  that  whatever  labor  has  been  performed 
by  plaintiff  for  the  defendant,  has  been  paid  for  by  the  defendant, 
and  received  by  the  plaintiff  in  full  satisfaction  and  discharge  of 
said  work  and  labor." 

The  facts  established  by  the  evidence  on  trial,  are,  that  the 
plaintiff  was  engs^ed  by  the  defendant  to  perform  services  of  work 
and  labor  as  a  refiner  in  the  smelting  works  of  the  defendant  com- 
pany for  the  term  of  one  year,  from  April  16,  1880,  upon  the  terms 
as  to  wages,  the  same  as  alleged  in  the  complaint;  that  in  accord- 
ance with  this  engagement,  plaintiff  entered  upon  said  work  and 
performed  the  same  in  a  satisfatory  manner  up  to  the  seventh  of  Au- 
gust, 1880;  that  he  was  paid  for  the  same  from  time  to  time  at  the  xate 
aforesaid;  that  on  the  seventh  day  of  August  he  was  paid  in  full  for 
services  up  to  that  date,  when  the  works  were  closed  by  the  defend- 
ant, and  plaintiff  with  the  other  employees  of  the  works  was  dis- 
charged, ihe  only  reason  for  such  discharge  being  that  the  defend- 
ant chose  to  shut  down  the  works  on  account  of  alleged  dissatisfao- 
tion  with  the  superintendent  of  the  company;  that  thereafter  the 

Elaintiff  remained  at  the  locality  of  the  defendants'  works  where  he 
ad  been  employed,  until  the  spring  of  the  next  year,  1881,  without 
engaging  in  other  work;  that  from  November  1, 1880,  until  March 
1,  1881,  he  had  the  keys  of  said*  smelting  works,  and  during  that 
time  did  some  work  without  being  specially  re-engaged  by  defendant, 
and  without  having  been  paid  anything  therefor;  that  the  keys  were 
given  him  by  the  same  superintendent  who  engaged  him  on  behalf 
of  the  company  in  the  first  place,  and  that  this  latter  work  was  done 
by  direction  of  said  superintendent;  that  he  did  no  work  after  the 
twenty-fifth  of  February,  1881,  for  the  reason  that  no  more  work 
was  provided  by  defendant  for  him  to  do. 

The  only  matters  set  up  by  defendant  on  the  trial  were,  firsts  that 
the  said  superintendent  was  not  authorized  to  employ  plaintiff  or 
any  other  employes  except  on  condition  that  such  employe  might 
be  discharged  at  the  pleasure  of  the  president  of  the  company  (wno 
resided  outside  the  state  of  Colorado),  or  upon  one  day's  notice; 
but, with  this  condition,  said  superintendent  hsul  ''full  and  complete 
power  from  the  defendant  company  to  hire,  employ  and  dischai^e 
any  and  all  workmen  and  employes  of  said  company;"  and,  second, 
that  the  plaintiff  was  discharged  and  i'paid  in  full  on  the  7th  of  Au- 
gust, 1880,  and  that,  therefore,  defendant  was  not  liable  to  plaintiff 
for  anything  after  that  date. 
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Plaintiff  admitted  payment  in  foil  to  said  date  for  services  ren- 
dered np  to  that  time,  but  testified  that  he  did  not  understand  that 
he  was  discharged  under  the  contract. 

The  suit  was  brought  before  the  expiration  of  the  year  for 
which  plaintiff  claims  he  was  engaged,  to  wit:  October  22d,  1880. 
The  tri^  was  held  in  December,  1881.  Where  one  is  employed  to 
serve  for  a  definite  term,  as  for  a  year,  and  is  discharged  before  the 
expiration  of  the  term,  without  fault  on  his  part,  he  has  a  right  of 
recovery,  either  for  the  balance  of  wages  due,  or  damages  for  the 
Ices  he  may  have  suffered  by  reason  of  the  wrongful  discharge. 

''A  person  employing  another  for  a  definite  term  is  bound  to  pro- 
vide him  with  laoor  for  the  whole  term,  and  cannot  deduct  from  the 
wages  of  the  servant  for  time  he  was  not  at  work,  when  the  failure 
results  from  his  own  fault.  The  fact  that  the  business  proves  un- 
profitable is  no  excuse.  If  the  master  chooses  to  go  out  of  the 
Dusine^s,  he  can  do  so,  but  must  pay  the  servant  his  actual  dam- 
ages for  not  employing  him  for  the  stipulated  term":  Wood's  Law 
of  Master  and  Servant,  sec.  97,  and  cases  cited. 

When  a  servant  is  discharged  without  a  sufficient  legal  excuse, 
before  tiie  expiration  of  his  term,  he  has  his  choice  of  two  reme- 
dies: he  may  treat  the  contract  as  rescinded,  and  at  once  bring  an 
action  for  tiie  value  of  the  services  rendered;  or  he  may  treat  the 
contract  as  continuing,  and  sue  for  a  breach  thereof,  and  recover 
his  probable  damages,  occasioned  by  the  breach,  or,  in  some  cases, 
he  may  defer  suit  until  the  end  of  the  term,  and  sue  for  the  actual 
damage  he  has  sustained,  which,  however,  can  in  no  case  exceed 
the  wages  for  the  entire  term:  Id.,  sec.  126,  and  authories  cited: 
Smith's  Master  and  Servant,  p.  91;  Southerland  on  Damages,  p. 
471. 

Under  the  remedy  in  the  latter  class  of  cases  the  measure  of 
damages  is  not  the  amount  of  wages  stipulated  in  the  contract  for 
the  entire  term,  but  the  actual  loss,  to  be  established  by  proof,  al- 
though the  amount  of  the  agreed  wages  may  be  taken  as  tne  meas- 
ure of  damages,  prima  fade,  or  in  the  absence  of  any  other  show- 
ing. He  cannot  recover  the  wages  accruing  for  the  balance  of  the 
term  as  a  matter  of  course.  He  is  bound  to  use  reasonable  efforts 
to  secure  labor  elsewhere.  If  he  has  secured  labor  elsewhere,  or 
by  reasonable  diligence  might  have  done  so,  the  amount  received, 
or  that  might  have  been  received  for  such  labor,  is  to  be  deducted 
from  the  amount  of  the  damages  occasioned  by  the  breach  of  the 
contract  sued  upon:  Wood,  Master  and  Servant,  sec.  125,  and  cases 
cited;  Southerland  on  Damages,  p.  473. 

But  while  the  defendant  in  such  case  is  entitled  to  mitigate  the 
damages  to  the  extent  of  what  the  plaintiff  might  have  earned  from 
other  parties  during  the  term,  the  burden  of  establishing  such  mit- 
igating facts  is  upon  the  defendant:  Id,,  sec.  132;  Howard  v.  Daly, 
6  N.  T.,  362;  Barker  v.  Knickerbocker  Life  Ins.  Co..  24  Wis.,  630. 

The  instruction  to  the  superintendent  by  the  president  of  the  de- 
fendant company,  limiting  the  power  of  the  former  to  employ  only 
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on  condition  that  the  person  employed  could  be  discharged  at  will, 
was  no  defense  under  the  facts  in  tnis  case. 

The  power  of  a  general  agent  cannot  be  restricted  by  secret  in- 
structions of  his  principal  so  as  to  affect  a  party  dealing  with  such 
agent  without  notice  of  the  covert  instructions :  Scales  v.  Parrie  & 
Co.,  13  Neb.,  521. 

Tested  by  the  foregoing  rules  of  law,  and  under  the  facts  of  the 
case  presented  by  the  record,  the  appellee  undoubtedly  had  a  right 
of  action  against  appellant  at  the  time  of  commencing  his  suit. 
But,  testing  the  complaint  by  the  same  rules,  we  cannot  pronounce 
it  sufficient  to  sustain  the  judgment  rendered  therein.  There  is  not 
averred  a  sufficient  cause  of  action  to  either  inform  the  defendant  of 
the  precise  ground  upon  which  recovery  was  sought,  and  which  the 
defendant  was  called  upon  to  defend,  or  to  warrant  the  rendition  of 
a  judgment  for  either  of  the  two  causes  of  action,  to  wit:  wages  due 
for  actual  services  rendered,  or  damages  for  breach  of  the  contract. 

Since  the  facts  established  by  the  evidence  in  the  case  show  that 
nothing  was  due  plaintiff  as  wages  for  services  actually  rendered 
prior  to  the  commencementtof  the  suit,  on  the  twenty-second  day  of 
October,  1880,  it  may  perhaps  be  fairly  presumed  that  the  object  of 
the  suit  was  to  recover  damages  for  breach  of  the  contract,  feat  no 
breach  is  sufficiently  set  out.  The  averment  that  "  the  defendant 
neglects  and  refuses  to  keep  and  perform  its  said  agreement,  to  the 
damage  of  the  plaintiff,"  etc.,  is  insufficient.  Did  the  pleader  in- 
tend by  this  averment  to  allege  a  breach  of  the  contract  to  pay  tiie 
certain  wages  stipulated,  or  the  contract  to  employ  for  a  year  ?  Or, 
was  it  intended  to  cover  both  ? 

*  As  we  have  seen,  the  servant  can  have  but  one  action :  either  for 
wages  due,  or  for  damages;  he  cannot  have  both:  Howard  v.  Daly, 
8upra, 

In  the  case  before  us,  the  cause  of  action  of  the  plaintiff  was 
clearly  not  for  wages,  but  damages  for  breach  of  the  contract.  The 
defect  in  the  complaint  is  not  cured  by  the  mere  abolition  of  /arms 
of  action  under  the  code  practice.  The  allegation  of  the  very  cause 
of  action  is  wanting.  The  code  requires  that  the  complaint  shall 
contain  ' '  a  statement  of  the  fads  constittdinq  the  cause  of  action." 
The  facts  constituting  the  breach  should  have  been  alleged,  not  the 
evidence  of  those  facts,  but  simply  a  clear  and  concise  statement  of 
such  facts.  Ultimate,  not  evidential  facts,  must  be  pleaded.  In 
other  words,  if  the  breach  consisted  in  a  wrongful  discharge  of  the 
plaintiff  by  the  defendant,  before  the  end  of  the  term  of  employ- 
ment, such  wrongful  discharge,  as  a  breach  of  the  contract,  should 
have  been  averred  as  the  fact  constituting  the  cause  of  action. 

* '  Clearly,  a  breach  must  be  stated,  or  there  is  no  cause  of  action 
shown;  the  essential  facts  must  be  stated  in  unequivocal  language, 
and  not  left  to  be  inferred:"  Moore  v.  Bresse,  30  Oal.,  570. 

The  case  of  Yan  Schaick  v.  Winne  et  al.,  16  Barb.,  90,  presents  a 
question  which  is  on  all  fours  with  the  one  we  are  considering. 
There  the  only  averrment  of  a  breach  was  that  the  defendant  ''  taHw 
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to  fulfill  his  obligations  by  virtue  of  said  instrumeat."  The  court 
held  this  wholly  insufficient,  and  that  it  was  a  mere  conclusion  of 
law»  to  be  derived  from  the  facts,  when  they  are  made  to  appear, 
and  was  not  an  issuable  fact. 

The  court  say  further:  ''The  plaintiff  should  have  stated  such 
facts  as  if  controverted,  he  intended  to  prove,  to  show  a  breach  of 
the  agreement.  *  ^  *  To  say  that  he  has  failed  to  fulfill  his  obli- 
gations, is  no  more  than  saying  that  he  has  broken  his  contract,  or 
that  the  plaintiff  is  entitled  to  judgment.  It  involves  no  question  of 
fact.  It  is  merely  the  plaintiff's  inference  from  a  state  of  facts  which 
he  has  not  thought  fit  to  disclose."  The  same  rule  is  laid  down  by 
Mr.  Bliss  in  his  work  on  code  pleading,  section  210. 

The  plaintiff  is  not  at  liberty  to  make  out  his  case  by  proving  facts 
not  alleged  in  his  complaint:  Bristol  v.  B.  &  S.  By.  Co.,  9  Barb., 

So  in  the  case  at  bar;  here  was  no  answerable  fact  pleaded,  and 
the  denials  of  the  answer  put  the  case  to  trial  upon  an  immaterial 
issue,  or  rather  no  issue,  as  to  the  cause  of  action. 

Judging  from  the  specific  sum  claimed  in  the  complaint,  to  wit. : 
one  thousand  and  ninety  dollars,  and  the  sum  for  which  judgment 
was  rendered,  viz. :  one  thousand  and  fifty  dollars,  and  also  looking 
to  the  instructions  of  the  court  given  on  the  trial,  it  would  appear 
that  the  verdict  and  judgment  were  based  on  some  exact  computa- 
tion of  wagte  due  under  the  contract — ^for  both  actual  and  constructr 
ive  services  for  a  specific  time,  including  the  services  which  the 
plaintiff  testified  that  he  rendered  after  the  commencement  of  the 
suit,  and  hence,  such  judgment  is  in  violation  of  the  rules  of  law 
herein  laid  down  as  governing  such  cases,  and  cannot  be  allowed  to 
stand* 

Had  the  case  been  tried  upon  proper  issues,  we  do  not  think  the 
assignments  of  error  which  go  to  the  evidence  allowed  by  the  court 
on  behalf  of  the  plaintiff  would  be  well  taken. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


People  v.  Osborne. 

FUed  Odober  SI,  X884. 

Seats  IiiDuaTiiiAL  Sohool^-Board  or  Control  of^How  Appointsd.— The  hjard  of  oon- 
taol  of  the  state  indiutruJ  school,  as  established  by  the  act  of  February^  12,  1881.  are  not  offi- 
oen  crcMsted  by  the  constitution.  The  legislature  has  power  to  provide  for  toe  manner  of 
"**Mng  original  appointments  to  such  offices,  the  terms  of  office,  how  all  vacancies  shall  be 
filled  and  when  the  time  of  an  incumbent  appointed  to  fill  a  vacancy  shall  expire. 

The  Same— Vaoanoy  in— Powee  of  Governor  to  Fill.— A  person  who  has  b^en  ap- 
pointed to  fill  a  vacancy  in  the  board  of  control  of  the  state  industrial  school,  oau^ied  by  the 
rsognatioo  di  one  of  the  members  thereof,  is  entitled  to  hold  such  office  in  the  same  m  inner 
sod  for  the  same  time  that  his  predecessor  might  have  held  it,  and  until  his  succejisor  shall 
be  elected  and  qualified.  While  such  incumbent  so  holds  such  office  there  is  no  vacancy, 
within  Uie  meaaipg  of  section  2  of  the  act  of  February  12, 1881,  which  the  governor  is  au- 
thociMd  to  fill  without  the  consent  of  the  senate. 
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Ebbob  to  the  district  court  of  Jefferson  county.  The  opinion 
states  the  facts. 

D.  F.  TJrmy^  AUomey-Oeneralf  Markham^  Patterson  dk  Thomas^  and 
J.  H,  Brown^  for  the  plaintiffs  in  error. 

A.  e/1  Sampson  and  A.  H,  De  IVance,  for  the  defendant  in  error. 

Begs,  C.  J.  The  legislature  of  1881  passed  an  act  establishing  a 
state  institution  to  be  styled  the  state  industrial  school.  The  sec- 
ond section  of  the  act  provides  that,  ''  Sec.  2.  The  general  super- 
yision  and  government  of  said  industrial  school  shall  be  vested  m  a 
board  of  control,  who  shall  be  appointed  by  thd  governor,  by  and 
with  the  advice  and  consent  of  the  senate,  the  members  of  which 
board  shall  hold  their  [offices  for  the  respective  terms  of  two,  four 
and  six  years  from  the  first  day  of  March,  a.  d.  1881,  and  until  their 
successor  is  appointed  and  qualified;  and  whenever  any  vacancy 
shall  occur  in  said  board,  by  death,  resignation  or  otherwise,  the 
governor  shall  fill  the  same  by  appointment,  and  the  appointee  shall 
hold  only  for  the  unexpired  term  of  the  person  whose  place  he  is 
appointed  to  fill:"  Session  Laws  Col.,  1881,  p.  132. 

The  act  was  approved  on  the  twelfth  day  of  February,  1881,  and 
on  the  next  day  the  legislature  being  in  session,  the  governor  of  the 
state,  by  and  with  the  advice  and  consent  of  the  senate,  appointed 
one  A.  L.  Emrigh  a  member  of  the  board  of  control  of  ^aid  indus- 
trial school  for  tne  term  of  two  vears,  to  hold  and  occu^  said  ofilce 
from  the  first  day  of  March,  1881. 

The  appointee  qualified,  and  performed  the  duties  of  the  office  up 
to  the  thirteenth  day  of  November,  1882,  when  he  resigned,  and  the 
defendant  in  error,  Osborne,  was  appointed  by  the  governor  to  fill 
the  vacancy.  The  term  of  office  to  which  the  said  Emrigh  had  been 
appointed,  expired  on  the  first  day  of  March,  1883,  but  through 
oversight,  no  nomination  for  a  successor  to  the  then  incumbent,  Os- 
borne, was  sent  to  the  senate,  which  convened  in  the  month  of 
January,  1883;  consequently  no  successor  was  appointed  at  that' 
session.  After  the  adjournment  of  the  general  assembly,  to  wit,  on 
the  fourteenth  day  of  June,  the  governor  appointed  the  relator,  0. 
P.  Butler,  a  member  of  said  board  of  control,  in  place  of  said  Os- 
borne, on  the  theory  that  the  term  of  the  latter  had  expired,  and  that 
a  vacancy  existed  by  reason  of  the  failure  of  the  governor  and  sen- 
ate to  appoint  a  successor. 

Butler  qualified  and  demanded  the  office,  but  Osborne  refused  to 
surrender  the  possession  thereof,  and  the  present  action  is  brought 
to  test  the  question,  who  is  entitled  to  exercise  the  functions  of 
said  office. 

A  demurrer  was  filed  to  the  complaint,  alleging  that  it  did  not 
contain  facts  sufficient  to  constitute  a  cause  of  action.  The  district 
court  sustained  the  demurrer,  and  dismissed  the  complaint. 

The  pleadings  present  two  principal  questions  for  our  considera- 
tion, viz:  1st.  Do  the  provisions  of  the  constitution,  conoerningap- 
pointments  to  office  and  appointments  to  fill  vacancies  in  office, 
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control  Iq  the  present  case,  or  do  the  provisions  of  the  statute  es- 
tablishing the  industrial  school  control  such  appointments  ?  2d. 
Did  a  vacancy  exist  in  the  office  in  question  at  the  time  of  the  ap- 
pointment of  the  relator,  C.  P.  Butler? 

Section  6  of  article  IV  of  the  constitution  is  as  follows:  *'The 
governor  shall  nominate  and,  by  and  with  the  consent  of  the  senate., 
appoint  all  officers  whose  offices  are  established  by  this  constitu- 
tion, or  which  mav  be  created  by  law,  and  whose  appointment  or 
election  is  not  otherwise  provided  for,  and  may  remove  any  such 
•officer  for  incompetency,  neglect  of  duty  or  malfeasance  in  office. 
If,  during  the  recess  of  the  senate,  a  vacancy  occur  in  any  such 
office,  the  governor  shall  appoint  some  fit  person  to  discharge  the 
duties  thereof  until  the  next  meeting  of  the  senate,  when  he  shall 
nominate  some  person  to  fill  such  office.  If  the  office  of  audit-or  of  . 
state,  state  treasurer,  secretary  of  state,  attorney-general,  or  super- 
intendent of  public  instruction,  shall  be  vacated  by  death,  resig- 
nation or  otherwise,  it  shall  be  the  duty  of  the  governor  to  fill  the 
same  by  appointment,  and  the  appointee  shall  hold  his  office  until 
his  successor  shall  be  elected  and  qualified  in  such  manner  as  may 
be  provided  by  law.  The  senate,  in  deliberating  upon  executive 
nominations,  may  sit  with  closed  doors,  and  the  vote  snail  be  taken 
by  ayes  and  noes,  which  shall  be  entered  upon  the  journal.*' 

A  comparison  of  the  foregoing  provisions  of  the  constitution 
with  ihos^  of  sec.  2,  supra,  of  the  statute,  shows  that,  while  an  offi- 
cer appointed  to  fill  a  vacancy  by  virtue  of  the  provisions  of  the 
statute,  holds  the  office  for  the  unexpired  term  of  his  predecessor, 
one  appointed  under  the  provisions  of  the  constitution  holds  only 
until  the  next  meeting  of  the  senate. 

It  is  evident,  then,  that  if  the  offices  in  question  had  been  cre- 
ated by  the  constitution,  the  statutory  provision  for  the  filling  of 
vacancies  would  be  in  confiict  with  the  constitutional  provisions 
on  tiie  same  subject,  and  to  the  extent  of  the  variance  tne  statute 
would  be  void.  But  these  offices  were  not  created  by  the  constitu- 
tion, but  by  the  statute,  nor  can  it  be  said  that  the  constitution  has 
provided  either  for  original  appointments  to  fill  the  offices,  or  for 
appointments  to  fill  vacancies  in  said  offices,  since  both  events  are 
**atherun8e  provided  for''  by  the  statute.  This  being  so,  the  funda- 
mental principle  obtains,  that  the  legislature  has  unlimited  power 
in  re^ara  to  legislation,  save  only  as  to  restrictions  imposed  by  the 
constitution:  Thorpe  v.  Rutland  &  Burlington  B.  B.  Co.,  27  Yt., 
140,  142;  Cooley's  Constitutional  Limitations,  p.  107. 

There  being  no  constitutional  restrictions  imposed  in  this  in- 
stance, it  was  entirely  competent  for  the  legislature  to  provide,  as  it 
has  done,  the  manner  of  making  original  appointments,  the  terms 
of  office,  how  all  vacancies  shall  be  filled,  and  when  the  term  of  an 
incumbent  appointed  to  fill  a  vacancy  shall  expire.  This  view  of 
the  subject  is  m  harmony  with  the  rule  announced  by  this  court  in 
the  case  of  People,  etc.  v.  Bucker,  5  Ool.,  455. 
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We  proceed  now  to  the  second  inquiry:  Did  a  vacancy  exist  in  the 
office  in  question  at  the  time  of  the  appointment  of  Butler  ? 

This  inquiry  involves  a  construction  of  sec.  2  of  the  statute  es- 
tablishing the  industrial  schooL 

This  section  provides  that  the  members  of  the  board  of  control 
shall  be  appointed  by  the  governor,  by  and  with  the  advice  and  con- 
trol of  the  senate  during  the  session  of  the  general  assembly,  the 
appointees  to  hold  their  offices  for  the  respective  terms  of  two,  /our 
and  six  years,  from  the  first  day  of  March,  1881,  '*  and  untU  their 
successors  shcM  he  appointed  and  qualified.'^  This  provision  covered 
the  case  of  Emrigh,  who  was  appointed  for  the  term  of  two  years. 

The  following  provision  covers  the  case  of  Osborne,  his  successor. 
*'  Whenever  a  vacancy  shall  occur  in  said  board  by  death,  resigna- 
tion or  otherwise,  the  governor  shall  fill  the  same  by  appointment, 
and  the  appointee  shall  hold  only  for  the  unexpired  term  of  the  per- 
son whose  place  he  is  appointed  to  fill." 

What  is  the  meaning  of  the  clause,  ''  and  the  appointee  shall  hold 
only  for  the  unexpired  term,  etc ?" 

Counsel  for  the  relator  say  this  is  a  limitation  imposed  upon  in- 
cumbents appointed  to  fill  vacancies,  restricting  them  to  the  unex- 
pired terms,  simply  thus  denying  to  this  .class  of  incumbents  the 
eonstitutional  extensions  vested  in  original  appointees  by  the  words: 
''and  until  their  successors  shall  be  elected  and  qualified." 

Counsel  for  defendant  In  error  say  this  construction  is  unwar- 
ranted, and  argues  that  Osborne,  upon  his  appointment  and  qualifi- 
cation, became  entitled  to  hold  the  ofl^ce  in  the  same  manner  and  to 
the  same  extent  of  term  that  his  predecessor  might  have  held  it,  in- 
cluding the  conditional  extension  mentioned. 

In  our  judgment  the  latter  view  is  the  correct  one.  It  is  sus- 
tained both  by  the  words  of  the  statute,  taken  in  their  obvious  and 
ordaining  signification  and  import,  and  by  the  evident  intention  of 
the  framers  as  collected  from  iJie  context. 

It  is  a  fundamental  rule  of  interpretation,  that  every  law  is  adop- 
ted as  a  whole,  and  a  clause  which  standing  by  itself  might  seem 
of  doubtful  import,  may  yet  be  made  plain  by  comparison  with 
other  clauses  or  portions  of  the  same  law:  CooIey*s  court  lim*s, 
p.  70. 

The  intent  and  purpose  of  a  law  is  to  be  considered  in  it«  interpre- 
tation, and  this  intent  may  be  ascertained  from  the  words  employed 
and  by  viewing  and  comparing  together  the  whole  and  every  part  of 
the  act:  1  Kent,  462. 

Viewing  the  act  in  the  light  of  these  familiar  principles,  the  pur- 
pose and  meaning  of  the  phrase,  ''and  shcM  hold  only  /or  the  unex- 
pired term  o/  the  person  whose  place  he  is  appointed  to  /i^,"  is  plain  and 
unambiguous. 

The  terms  of  the  first  incumbents  were  made  to  consist  of  differ- 
ent periods,  so  that  one  term  would  expire  every  two  years  dating 
from  the  first  day  of  March,  1881.  All  terms  thereafter  were  to  be 
six  years.    This  arrangement  made  it  the  duty  of  the  governor,  by 
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and  with  the  advice  and  consult  of  the  senate,  to  appoint  a  successor 
for  one  member  of  the  board  at  each  session  of  the  general 
assembly,  said  body  convening  in  regular  sessions  on  the  first 
Wednesday  in  January  of  each  alternate  year. 

In  order  to  carry  out  this  system  of  biennial  appointments  and 
successions,  it  was  necessary  in  the  first  place,  to  provide  for  filling 
vacancies;  and  in  the  second  place  to  limit  the  terms  of  such  ap-* 
pointees  to  the  unexpired  terms  of  their  predecessors. 

-  If  no  provision  had  been  made  in  the  statute  for  filling  vacancies, 
then  the  constitutional  regulation  would  have  been  in  force,  and 
such  appointees  would  hold  only  until  the  next  meeting  of  the 
senate. 

This  might  operate  to  nullify  the  system  of  appointing  one  mem- 
ber of  the  board  at  each  session  of  the  general  assembly,  and 
require  the  appointment  of  two  members  at  the  same  session. 

Again,  if  incumbents  appointed  to  fill  vacancies  were  not  limited  to 
unexpired  terms,  the  plan  of  biennial  appointments  provided  by  the 
statute  might  be  defeated  by  the  issuing  of  commissions  to  end  at 
different  intervals  from  those  specified  in  the  act,  or  \it  such  ap- 
pointees were  restricted  to  the  balance  of  a  calendar  term  it  would, 
as  suggested  by  counsel  for  defendant  in  error,  afford  an  opportuniiy 
to  executives  to  defeat  the  will  of  the  legislature,  by  withholding 
nominatives  from  the  senate  when  in  session,  thus  creating  vacancies 
which  they  could  afterwards  fill  without  the  advice  and  consent  of 
the  senate. 

The  evident  intent  of  the  legislature  was  to  guard  against  such 
consequences. 

The  provisions  extending  the  term  of  office  until  a  successor  shall 
be  appointed  and  qualified  is  usual  in  constitutional  and  statutory 
enactments  of  this  character.  The  object  is  to  prevent  any  incon- 
venience that  might  otherwise  arise  from  a  vacancy  in  an  office  oc- 
curring after  the  expiration  of  a  term  and  before  the  qualification  of 
a  successor.  ^ 

It  is  to  be  presumed  that  the  usual  object  was  sought  to  be  at- 
tained in  the  present  instance,  and  if  this  be  so,  precisely  the  same 
reason  exists  for  extending  the  provision  to  unexpired  terms  as  to 
full  terms  of  service.  • 

Viewing  the  subject  in  accordance  with  the  principles  announced, 
and  in  the  light  of  the  context,  the  clause:  ''ana  the  appointee 
sh^l  hold  only  for  the  unexpired  term  of  the  person  whose  place  he 
is  appointed  to  fill,"  means  simply  that  an  officer  appointed  to  fill  a 
vacancy  shall  not  hold  for  a  full  term,  but  shall  retain  the  office  for 
the  same  time  that  his  predecessor  might  have  retained  it,  and  no 
longer. 

This  view  harmonizes  the  tenure  of  office  with  the  system  of 
appointments  provided  by  the  statute,  and  renders  the  whole  con- 
sistent and  effectual. 

It  follows  that  Osborne,  upon  his  appointment  and  qualification  as 
the  successor  of  Emrigh,  succeeded  to  all  the  duties,  rights  and 

No.  49.-3. 
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priyileges  of  his  predecessor,  and  thereafter  bore  the  same  relation 
to  the  office  as  did  his  predecessor. 

What,  then,  is  the  import  of  the  term  vacancy^  employed  in  the 
statute?  The  supreme  court  of  Indiana  has  said  that  this  word  has 
no  technical  or  peculiar  meaning  as  used  in  the  statute  of  that  state ; 
that  it  means  empty  and  unoccupied,  as  applied  to  an  office  without 
an  incumbent:  otockin^v.  The  State,  7  Ind.,  326.  We  entertain 
the  same  opinion  respecting  the  legal  signification  of  the  term  as  it 
is  used  in  our  statute.  Section  2,  of  the  act  of  1881,  only  authorizes 
an  appointment  by  the  governof,  loUhoul  the  consent  or  the  senate, 
when  necessary  to  fill  a  vacancy  in  the  board  of  control,  arising  from 
resignation^  death  or  othenoiae.  Whatever  the  contingency  may  be,  it 
must  occasion  a  vcuMiicy  in  the  office  or  the  power  of  appointment 
by  the  governor  alone  does  not  exist.  ' 

It  was  decided  in  Tappan  v.  Gray,  9  Paige  606,  that  an  office  is 
not  vacant  while  any  person  is  authorized  to  act  in  it  and  does 
so  act. 

In  the  case  of  The  People  ex  rel.  Parkinson  v.  Bissell,  49  Ool., 
407,  the  statute  provided  that  appointments  to  the  office  of  inspector 
of  gas  meters  should  be  made  by  the  governor  with  the  consent  of 
the  senate,  except  when  made  to  fill  vacancies,  and  that  incumbents 
in  office  should  continue  to  discharge  the  duties  thereof  until  their 
successors  were  qualified.  Upon  the  theory  that  BisseU's  term  of 
office  had  expired,  the  governor,  during  the  recess  of  the  senate, 
'  appointed  Parkinson  to  fill  the  vacancy,  although  Bissell  still  con- 
tinued to  dischai^e  the  duties  thereof.  The  latter  refused  to  sur- 
render the  office,  and  an  information  setting  out  the  facts  was  filed 
in  behalf  of  Parkinson,  charging  that  Bissell  was  an  usurper  and 
intruder  in  the  of  'inspector  of  gas  meters."  The  court  held  upon 
demurrer  to  the  information,  that  if  BisseU's  term  of  office  haa  in 
fact  expired,  so  long  as  he  continued  to  discharge  the  duties  there 
was  no  vacancy,  in  any  sense  which  would  authorize  the  governor 
•to  fill  the  office  without  the  consent  of  the  senate.  To  the  same  effect 
is  the  case  of  The  State  ex  rel.  Clifford  v.  McMuUen,  46  Ind. ,  307, 
when  the  auditor  of  a  county,  who  was  authorized  by  statute  to  fill 
vacancies  in  the  office  of  township  trustee,  determined  that  a  vacancy 
existed  in  that  office  by  reason  of  the  failure  to  elect  a  successor  at 
the  general  election  (the  two  candidates  therefor  gettinfj;  each  the 
same  number  of  votes)  and  appointed  a  successor.  The  incumbent 
being  authorized  by  statute  to  hold  the  office  until  his  successor 
should  be  elected  and  qualified,  refused  to  deliver  up  the  books  and 

Eapers,  and  continued  to  perform  the  duties  of  the  omce.    The  court 
eld  there  was  no  vacancy,  and  that  the  appointment  of  the  auditor 
was  a  nullity. 

It  is  clear  to  our  minds  from  the  language  of  the  statute**  that  no 
vacancy  existed  in  the  office  of  member  of  the  board  of  control 
of  the  state  industrial  school,  at  the  time  of  the  appointment  of  the 
relator,  and  this  conviction  is  confirmed  by  the  reasons  assigned 
and  the  authorities  cited. 
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It  is  nnxiecessary  to  discoBS  the  remaining  proposition  of  the  re- 
lator,  that  his  appointment  may  be  justined  under  the  power  of 
removal  vested  in  the  governor.  No  suoh  fact  is  alleged  in  the  infor- 
mation, and  it  cannot  be  supplied  on  demurrer  charging  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  judgment  is  affirmed. 


Bbooes  p.  Bates,  et  al. 

FUtd  October  SI,  1884, 

Statutbof  Limitations— AamciPATioN  of  Defense  of— Striking  out  Allegations 
OF. — Averments  of  a  complaint,  in  anticipation  of  a  defence  of  the  statute  of  limitations, 
will  be  stricken  out  on  motion,  if  the  oompl  unt,  without  such  arermente,  states  a  cause  of 
action  which  is  not  barred  by  any  existing  statute. 

Statute  OF  Limitations— Bankroptct  Law— Provable  Claim— When  Action  mat  be 
Maintained  in  State  Court— Unreasonable  Delay  of  Bankrupt.  —The  plaintiff  brought 
this  action  to  collect  a  promissory  note.  The  defendant  pleaded  the  statute  of  limitations. 
The  replication  averred  that  the  defendant  had  been  adjudged  a  bankrupt  by  the  United 
States  district  court  for  the  northern  district  of  IlUnois,  in  proceedings  under  the  the  national 
bankruptcy  act  then  in  force;  that  the  note  sued  on  was  a  claim  provable  in  said  proceedings; 
that  the  defendant  had  never  been  discharged  in  bankruptcy,  and  that  he  had  unreasonably 
delaved  tiUcing^  the  necessary  steps  to  procure  such  discharge,  ffeld,  that  the  replication  sta- 
ted facts  sufficient  to  avoid  the  statute  of  limitations:  that  the  plaintiff,  not  having  proved 
his  cladm  in  the  bankruptcy  proceeding,  within  the  meaning  of  section  5,105  of  the  revised 
statutes  of  the  United  States,  was  entitled  to  bring  an  action  thereon  without  first  obtaining 
the  consent  of  the  bankruptcv  court,  after  the  bankrupt  had  unreasonably  delayed  his  ap- 
pUcation  for  a  discharge;  and  that  the  state  court,  in  which  such  action  was  brought,  had 
jurisdiction  to  determine  whether  the  bmkrupt  had  been  guilty  of  unreasonable  delay  in  ap- 
plying for  his  discharge. 

Ebbor  to  the  district  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

Siallcup  (k  Shafroth,  for  the  plaintiff  in  error. 
M.  B.  Carpenter^  for  the  defendant  in  error. 

HiHLiM,  J.  The  motion  to  strike  certain  averments  from  the  com- 
plaint was  properly  sustained.  These  averments  related  to  the  stat- 
ute of  limitations;  their  purpose  was  to  show  that  no  bar  of  the  ac- 
tion had  arisen  thereunder.  This  was  anticipating  a  defense  of 
which  advantage  might  not  be  taken.  Without  the  rejected  matter 
the  complaint  stated  a  cause  of  action;  upon  its  face  no  bar  was  dis- 
closed l)y  virtue  of  any  existing  limitation  statute.  No  new  pro- 
mise was  relied  on;  hence  by  no  possible  construction  would  a 
special  demurrer  lie  thereto  under  the  rule  stated  in  Buckingham  v. 
Orr,  6  Colo.,  387.  The  matters  averred  were  wholly  unnecessary, 
and  were  appropriately  reached  by  the  motion  to  strise. 

The  second  assignment  of  error  is  not  so  easily  disposed  of. 
Defendant — W.  L.  Bates — in  his  answer  for  a  second  defense,  pleads 
the  statute  of  limitations;  he  invokes  the  benefit  of  the  sixteenth 
section  thereof  as  it  existed  prior  to  1.879;  this  section  referred  to 
causes  of  action  upon  contracts  accruing  without  the  state  and  oper- 
ated to  prevent  a  recovery  when  pleaded,  in  suits  begun  upon  such 
causes  of  action  one  or  two  years  after  the  same  matured. 
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Plaintiff,  by  his  amended  replication,  first  pleaded  facts  wbicli»  if 
true,  would  have  avoided  the  plea  of  the  statute,  viz:  that  defend- 
ant did  not  become  a  resident  or  citizen  of  Colorado;  that  he  neyer 
was  in  the  state  even,  until  after  the  sixteenth  section  aforesaid  had 
been  repealed.  Then,  as  a  second  ground  of  replication,  he  averred 
that  defendant  was  duly  adjudged  a  bankrupt  by  the  United  States 
district  court  for  the  northern  district  of  Illinois,  in  proceedings  un- 
der the  national  bankruptcy  act  then  in  force;  that  the  note  upon 
which  plaintiff  brought  this  suit  was  a  claim  provable  in  said  pro- 
ceedings; that  defendant  had  never  been  discharged  in  bankruptcy; 
and  that  he  had  unreasonably  delayed  taking  the  necessary  steps  to 
procure  such  discharge. 

The  object  of  the  latter  plea  was  to  show  that  before  the  unrea- 
sonable delay  above  mentioned,  plaintiff  could  have  brought  no  in- 
dependent action  in  Colorado  upon  the  note;  and  therefore  that  in 
any  event,  being  prevented  by  a  superior  law  from  bringing  suit,  the 
statute  of  limitations  aforesaid  did  not  run  against  him;  but  that  by 
defendant's  delay  under  the  bankruptcy  law  a  right  to  maintain  this 
suit  finally,  sprung  into  existence.  See  Greenwald  v.  Appell ,  3 
Colo.  L.  R.,  562. 

To  the  replication  a  demurrer  was  filed.  The  theory  maintained 
in  support  of  this  demurrer  is,  that  if  plaintiff's  claim  was  actually 
proved  in  the  bankruptcy  court,  he  was  thereby  estopped  from  main- 
taining another  action  therefor;  that  whether  the  claim  were  so 
proven  or  not,  that  court  was  the  only  forum  which  had  jurisdiction 
to  determiife  the  question  of  unreasonable  delay  on  the  part  of  the 
bankrupt  in  procuring  his  discharge;  and  that  its  consent  was  an 
essential  prerequisite  to  suit  before  any  other  tribunal  upon  the  note 
here  declared  on. 

Thus  three  questions  are  presented  by  this  demurrer.  Itrst^  was 
it  necessary  for  plaintiff  to  aver  in  his  replication  an  omission  to 
prove  his  claim  in  the  bankruptcy  court  and  if  necessary,  did  he 
sufficiently  do  so;  Second,  is  that  the  only  tribunal  clothed  with 
power  to  determine  whether  or  not  there  has  been  the  **  unreason- 
able delay  "  mentioned  bv  statute,  in  procuring  a  release  in  bank- 
ruptcy; and.  Third,  should  the  replication  have  contained  an  aver- 
ment of  consent  first  obtained  from  the  court  of  bankruptcy,  to 
bring  this  action  ? 

We  assume  of  course,  that  plaintiff  was  duly  served  with  the 
usual  creditors'  notice  of  the  bauKruptcy  proceeding. 

The  first  of  the  foregoing  questions  arises  under  section  6,105, 
revised  statutes  of  the  United  States,  which  was  a  part  of  section  21 
of  the  bankruptcy  act  of  1867,  and  reads  as  follows:  *'  No  creditor 

{)roving  his  debt  or  claim  shall  be  allowed  to  maintain  any  suit  at 
aw  or  in  equity  therefor  against  the  bankrupt,  but  shall  be  deemed 
to  have  waived  all  right  of  action  against  him." 

This,  like  nearly  every  other  provision  of  that  statute,  has  received 
judicial  construction,  though  its  language  is  so  plain  that  it  hardly 
8eems  to  admit  of  conflicting  views.     Without  reviewing  or  com- 
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paring  cases,  we  shall  simphr  adopt  the  oonclnsion  reached  in 
Dinges  v.  Becher,  9  B.  Beg.,  508,  interpreting  this  provision  in  the 
light  of  the  entite  act.  '^t  the  bankrupt  unreasonably  delays  his 
application  for  a  discharge,  or  is  guilty  of  laches  in  his  efforts  to 
bring  it  to  a  conclusion  the,  the  creditor  who  has  proved  his  debt, 
is  HUl  incapable  of  proceeding  ekeivhere  loUhoui  permission  of  the  court 
of  bankruptcy  " 

The  reason  for  this  construction  is  that  under  the  law,  a  creditor 
who  proves  his  claim  in  the  bankruptcy  proceeding,  thereby 
voluntarily  submits  to  the  jurisdiction  of  the  oankrupt  court,  and 
waives  any  right  he  might  have  had  to  maintain,  upon  his  own 
volition  merely,  a  suit  elsewhere. 

It  was  in  our  judgment  necessary  for  plaintiff  to  show  in  his 
replication  that  his  claim  had  not  been  proved,  or  to  aver  consent 
to  sue  elsewhere,  first  obtained  from  the  bankruptcy  court.  But 
we  think  the  former  fact  was  sufficiently  pleaded. 

Provable  claims  are  practically  divided  by  the  bankruptcy  act  ac- 
cording to  status  before  the  bankruptcy  court,  into  two  classes,  viz: 
those  which  have  been  proved,  and  those  which  have  never  been 
presented  therein.  The  foregoing  provision  of  the  statute  is  con- 
fined to  the  former,  the  succeeding  section  applies  to  the  latter. 
This  succeeding  section  as  we  presently  shall  see,  uses  the  term 
*'  provable  "  to  oistinguish  from  the  class  of  claims  alluded  to  in  the 
proceeding  section,  as  well  as  in  contradistinction  to  claims  that 
could  not  be  proved  in  the  court  of  bankruptcy,  and  when  plaintiff 
in  his  replication  declares  that  the  note  in  suit  is  a  provable  claim, 
following  such  declaration  with  the  averment  of  unreasonable  delay^ 
it  is  apparent  that  he  intends  to  place  himself  within  the  purview  of 
the  latter  section,  we  think  the  pleading  sufficiently  accomplishes 
this  purpose;  it  was  hardly  necessary  to  add  the  negative  averment, 
that  the  claim  had  not  been  proved  in  the  bankruptcy  proceedings. 

The  alleged  fact  is  in  issue,  and  upon  the  trial,  if  defendant  offers 
evidence  establishing  the  proof  of  the  note  in  the  court  of  bank- 
ruptcy, this  action  wul  be  defeated. 

The  remaining  points  presented  by  the  demurrer  are  closely  con- 
nected, and  can  not  be  considered  separately.  The  statutory  pro- 
vision last  above  mentioned  is  section  5,106,  revised  statutes  of  th^ 
United  States,  which  is  also  the  latter  part  of  section  21  aforesaid. 
It  declares  that  no  creditor  whose  claim  is  provable  shall  be  allowed 
to  prosecute  to  final  judgment  any  suit  at  law  or  in  equity  therefor 
against  the  bankrupt,  until  the  question  of  discharge  shall  have 
been  determined,  and  any  such  suit  or  proceeding  shall,  upon  ap- 
plication of  the  bankrupt,  be  stayed  to  await  his  discharge,  pro- 
vided there  be  no  unreasonable  delay  on  the  part  of  the  bankrupt, 
in  endeavoring  to  obtain  his  discharge. 

Counsel  differ  as  to  the  meaning  of  the  words  ''to  prosecute," 
cited  in  the  foregoing  section.  Our  view  is  that  these  words  re- 
late equally  to  suits  brought  before  the  bankruptcy  proceeding,  and 
those  instituted  while  it  is  pending.      It  wcAild  be  a  narrow  con- 
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stmciion  to  limit  this  expression,  and  consequently  the  entire  sec- 
tion, to  the  former  class  of  cases.  The  legal  meaning  of  the  phrase 
"to  prosecute"  is,  "to  proceed  against  judicially."  Hail  congress 
intended  to  confine  this  provision  to  suits  begun  before  the  pro- 
ceedings in  bankruptcy,  the  insertion  of  two  words,  at  the  most, 
would  nave  placed  such  purpose  beyond  cavil,  but  the  context  and 
spirit  of  the  whole  sustain  our  interpretation  of  the  words. 

It  is  not  clear  from  the  language  used,  whether  the  suit  mentioned 
in  the  statute  is  to  be  stayed  by  a  restraining  order  from  the  bank- 
ruptcy court,  or  by  order  of  the  court  in  which  it  is  pending.  The 
statute  simply  says:  "such  suit  or  proceeding  shall,  upon  the  appli- 
cation of  the  bankrupt,  be  stayed  to  await  the  determination  of  the 
court  in  bankruptcy;**  it  fails  to  designate  the  forum  in  which  this 
application  of  the  bankrupt  shall  be  made.  Therefore,  we  are  not 
aided  by  this  expression  in  determining  the  question  under  con- 
sideration. 

If  a  state  court  has  power  to  say,  in  suits  like  the  one  at  bar, 
where  the  unreasonable  delay  mentioned  by  the  statute  exists,  in 
our  judgment  no  previous  consent  of  the  court  in  bankruptcy  is  es- 
sential to  the  bringing  of  a  creditor's  action  in  the  proper  tribunal, 
so,  when  we  have  answered  the  second  question  raised  by  the  de- 
murrer, we  have  answered  the  third,  also. 

There  is  excellent  reason  for  saying  that  the  bankruptcy  court  is 
the  only  proper  tribunal  to  determine  whether  or  not  the  bankrupt 
has  been  guilty  of  unreasonable  delay  in  procuring  his  release.  For 
the  court  is  most  familiar  with  all  the  proceedings  in  bankruptcy, 
and  best  prepared  to  give  intelligent  judgment  in  the  premises. 
Upon  this  theory,  and  upon  principle  also,  such  courts  have  taken 
jurisdiction  to  temporarily  restrain  parties  from  proceeding  in  ac- 
tions pending  before  state  courts  upon  * 'provable  claims,"  which 
had  not  been  proved,  as  well  as  those  which  had  been :  In  re 
Schwartz,  14  Blatchf.,  196;  see  also  Phelps  v:  Selleck,  8  B.  Beg., 
890;  and  likewise  cases  hereinafter  referred  to. 

On  the  other  hand,  it  is  said  that '  *  The  creditor  who  has  not 
proved  his  debt  has  no  status  in  the  court  of  bankruptcy.  He  has 
never  submitted  to  its  jurisdiction,  and  his  right  to  proceed  is  no 
ftirther  affected  than  it  is  affected  by  the  restraining  words  of  the 
statute.  But  this  restraint  is,  by  the  very  words  of  tne  statute,  sub* 
ject  to  a  condition,  and  that  condition  is  that  the  restraint  shall  not 
exist  if  the  bankrupt  does  not  use  reasonable  diligence  to  obtain  his 
discharge." 

*'  In  the  case,  therefore,  of  a  creditor  who  has  not  proved  his  debt, 
there  is  no  reason  for  sending  him  into  the  court  of  bankruptcy  to 
apply  for  permission  to  proceed.  If  there  has  been  unreasonable 
delay,  the  proceedings  in  bankruptcy  do  not  arrest  his  suit,  and  he 
has  a  right  to  proceed  which  he  nas  not  surrendered  by  any  act  of 
his,  and  which  the  law  has  not  taken  away  from  him.  "^  *  *  In 
such  a  case,  therefore,  the  question  of  unreasonable  delay  musi 
necessarily  be  a  question  to  be  determined  by  the  court,  in  which  the 
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creditor's  action  is  pending:"  Dingee  v.  Becher,  supra.  See,  alsb, 
adopting  a  similar  interpretation,  Calvert  v.  Peebles,  80  N.  C,  334. 
In  the  latter  case  the  sait  was  began  before  proceedings  in  bank- 
ruptcy were  instituted;  but  under  our  view  above  declared,  of  the 
statute,  this  fact  does  not  affect  the  question.  In  National  Bank  of 
Clinton  v.  Taylor,  120  Mass.,  124,  the  action  was  stayed  by  applica- 
tion in  the  state  court. 

We  are  disposed  to  adopt  the  conclusion  reached  in  the  case  of 
Dingee  v.  Becher,  mpra,  to  the  extent  of  holding  that  under  cir- 
sumstances  presently  stated,  the  state  court  may  decide  the  ques- 
tion; though  we  do  not  concur  in  all  the  reasoning  of  that  decision. 
We  are  not  prepared  to  deny  the  entire  jurisdiction  of  the  bank- 
ruptcy court  over  creditors  who  have  received  the  statutory  notice  of 
the  proceeding  therein,  but  have  not  yet  presented  their  claims.  We 
intimate  no  opinion  adverse  to  the  propriety  of  a  temporary  restrain- 
ing order  issuing  in  cases  like  this,  from  the  bankruptcy  court.  The 
authority  of  that  tribunal  to  restrain  parties  lUigarU  in  the  state 
3onrts,  whenever  it  was  necessary  to  accomplish  the  purpose  designed 
by  the  bankruptcy  act,  seems  to  have  been  thoroughly  established : 
See  Bump's  Law  and  Practice  of  Bankruptcy,  10th  ed.,  227,  et  8eq.\ 
698  et  sea.;  also,  327  and  335.  in  a  majority  of  the  cases  mentioned 
by  Mr.  ioump  the  injunction  issued  to  prevent  the  enforcement  of 
liens  against  the  bankrupt's  property;  but,  in  some  instances,  the 
writ  simply  restrained  the  prosecution  to  judgment  of  suits  like  the 
one  before  us. 

But  if  the  bankrupt  does  not  see  fit,  by  his  application  to  the 
court  in  bankruptcy  for  an  injunction,  to  ther^  settle  the  question 
of  unreasonable  aelay,  why  should  the  state  court  be  estopped  from 
considering  the  question  ?  Why  may  he  not,  by  his  failure  to  act, 
waive  a  right  to  the  statutory  stay  of  proceedings  through  process 
issuing  from  the  bankruptcy  court  ?  There  seems  to  be  no  incon- 
sistency in  holding  that  in  the  absence  of  such  effort  by  him  in  that 
form,  the  state  court  in  which  the  action  is  pending  may,  under  cir- 
eumstanees  such  as  are  here  presented,  take  jurisdiction  to  deter- 
mine this  question. 

Bearing  upon  the  subject  last  discussed,  see  the  case  cited  in 
Bump's  Practice,  p.  7o2,  et  aeq. 

From  the  foregoing  views,  it  follows  that  in  our  opinion  the  de- 
murrer ought  not  to  have  been  sustained. 

The  judgment  wiU,  therefore,  be  reversed,  and  the  cause  re- 
manded. 
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SUPREME  COURT  OF  MONTANA. 

TXRBITOBT  V.   TOUNO. 

AvQutiTerm,  2884 ^ 

CRIMINAL  Law— Murder— Ikdictment^Pobsissiok  of  Weapon. — An  indictment  for 
murder  need  not  allege  that  tlie  weapon  with  which  the  homicide  was  committed  wad  had  or 
held  by  the  defendant  at  the  time  of  the  alleged  killing. 

The  Question  whether  an  Indictment  does  or  does  not  Support  the  Judgment  can  be 
raised  in  the  appellate  court  for  the  first  time. 

Criminal  Law— Conclusion  of  Indictment.— Under  the  Montana  statute,  if  the  sub- 
stantive averments  in  an  indictment  for  murder  are  good  and  sufficiently  describe  the  crime, 
the  formal  concluding  words  are  immateriid. 

The  Same— Appeal  from  Judgment— Review  of  Evidence.— On  an  appeal  from  a  judg- 
ment alone  the  appellate  court  will  not  examine  the  evidence  as  to  its  sufficiency  to  support 
the  verdict. 

Objections  to  Instructions  must  be  Made  at  Trial.— Objections  to  instructions  will 
not  be  considered  by  the  appellate  court,  unless  the  same  were  made  and  saved  at  the  trial  in 
a  proper  bill  of  exceptions. 

Appeal  from  a  judgment  of  the  district  court  of  Gallatin  county. 
The  opinion  states  the  facts. 

B.  P.  Vivion  and  J.  B,  Sanborn,  for  the  appellant. 
J,  A,  Johnston,  Attorney  General,  for  the  respondent. 

Wade,  G.  J.  This  is  an  appeal  from  a  final  judgment  rendered 
upon  a  verdict,  in  which  the  defendant  was  found  gnuty  of  the  crime 
of  murder  in  the  first  degree.  There  was  but  one  exception  taken, 
and  saved  during  the  trial,  and  that  has  been  abandoned  by  coun- 
sel for  the  defendant,  in  their  briefs  and  arguments,  as  unworthy  of 
their  consideration.  That  exception  is  based  upon  the  proposition 
that  the  facts  stated  in  the  indictment  do  not  constitute  a  public 
offense  in  this :  the  indictment  does  not  allege  that  the  defendant 
had  and  held  a  certain  gun,  or  had  any  weapon  in  his  possession  at 
the  time  of  the  alleged  killing,  and  that  the  said  indictment  is  there- 
fore uncertain.  • 

A  reference  to  the  authorities  will  conclusively  show  that  such  an 
allegation  is  unnecessarv.  In  the  case  of  the  Oommonwealth  v. 
Oostley,  118  Mass.,  1,  wLich  was  an  indictment  for  murder,  the  de- 
fendant moved  to  quash  the  indictment,  *  *  because  there  is  no  alle- 
gation that  the  pistol  named  therein  as  the  weapon  with  which  the 
homicide  was  committed,  was  had  or  held  by  the  defendant  at  the 
time  of  the  commission  of  the  offense  in  his,  the  defendant's,  hand 
or  hands." 

The  motion  was  overruled  and  the  defendant  excepted.  In  decid- 
ing the  question  raised  by  the  exception,  chief  justice  Gray  said: 
' '  The  only  objection  to  the  form  of  the  indictment  is  for  the  omis- 
sion to  allege  that  the  pistol  was  held  in  the  hand  of  the  defendant. 
This  objection  is  sui>ported  hj  a  statement  in  2  Hale  P.  G.,  185, 
and  by  a  case  there  cited,  decided  in  the  time  of  Queen  Elizabeth. 
But  the  materiality  of  such  an  allegation  has  been  denied  or  doubted 
by  the  later  English  writers  on  criminal  law;  2  Hawk  G.,  23,  sect's 
76-84;  1  East  P.  C.,  341;  1  Stark  Grim.  Plds.  (2d  ed.),  62;  1  Russell 
on  Grimes  (3d  ed.),  558;  Archb.  Grim.  PI.  (10th  ed.),  407. 
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It  is  not  neceBsary  to  a  fall  description  of  the  orime,  nor  in  order 
to  inform  the  defendant  of  the  particulars  of  the  charge,  which  he 
is  to  meet,  and,  if  inserted^  need  not  be  proved. 

We  are  of  the  opinion  that  it  is  of  the  same  character  as  a  descrip- 
tion of  the  size  of  the  wound,  the  omission  of  which  does  not  affect 
the  validity  of  the  indictment:  Prain  &  Heard's  Crim.  PL,  274. 

But  though  there  were  no  other  objections  to  the  indictment  at 
the  trial,  still  the  indictment  must  support  the  judgment,  and  the 
question  as  to  whether  it  does  or  not  can  be,  as  it  has  been,  raised 
in  this  court  for  the  first  time  in  this  case.  It  is  admitted  by  coun- 
sel for  the  defendant,  that  the  indictment  is  ^ood  for  murder  in  the 
second  degree;  and  that  it  is  a  good  common  law  indictment  for 
murder.  If  this  be  so,  then  this  case  is  within  the  decision  of  this 
court  in  the  case  of  the  Territory  v.  Stears,  2  Mont.,  326,  which 
case  is  affirmed  in  Territory  v.  Mc Andrews,  8  Mont.,  158,  where  it 
is  held  that  an  indictment  for  murder,  good  at  common  law,  is  good 
under  our  statute.  More  than  this,  the  indictments  in  the  Stears 
and  Mc Andrews  cases,  are  in  every  material  particular,  the  same  as 
the  indictment  in  the  case  we  are  considering.  The  only  difference 
is  in  the  conclusion  of  the  indictments.  In  the  Stears  case  the  in- 
dictment concludes  as  follows:  "  And  so  the  jurors  aforesaid  upon 
their  oaths  aforesaid  do  further  sav  that  the  said  William  H.  Stears, 
the  said  Franz  Warl,  in  manner  and  form  aforesaid,  then  and  there 
feloniously,  willfully  and  of  his  deliberate  and  premeditated  malice 
and  of  his  malice  afqrethought  did  kill  and  murder  contrary,  etc." 

In  this  case  the  indictment,  after  charging  that  the  defendant,  in 
and  upon  one  Daniel  McCarty,  feloniously,  willfully,  imlawfuU^, 
deliberately,  premeditatedly  and  of  his  malice  aforethought,  did 
make  an  assault;  and  then  and  there  (describing  the  means  used) 
feloniously,  willfully,  unlawfully,  deliberately,  premeditatedly  and 
of  his  malice  aforethought  did  strike,  penetrate  and  wound  the  said 
Daniel  McCarty  (describing  how  and  where)  thereby  giving  to  the 
said  Daniel  McCarty  one  mortal  wound  of  which  mortal  wound  the 
said  McCarty  instantly  died, — concludes  as  follows:  ''And  so  the 
grand  jurors  aforesaid  do  say,  that  the  said  Frank  Young,  in  the 
manner  and  by  the  means  aforesaid,  feloniously,  willfully,  unlaw- 
fully, deliberately,  premeditatedly  and  of  his  malice  aforethought 
did  kill  and  murder,  contrary,  etc.,"  leaving  out  the  words  ''him 
the  said  McCarty."  These  words  are  the  mere  conclusion  drawn 
from  the  preceding  averments.  If  the  averments  are  bad  the  con- 
clusion will  not  aid  them;  if  they  are  good  and  sufficiently  describe 
the  crime  as  the  law  requires,  by  proper  averments  the  formal,  con- 
cluding words  are  immaterial.  At  common  law  the  concluding 
words  formally  charging  the  defendant  with  murder  were  necessary 
in  order  to  distinguish  an  indictment  for  murder  from  an  indictment 
for  manslaughter.  If  the  term  murder  were  omitted  from  the  con- 
clusion of  the  indictment  the  defendant  could  only  be  convicted  of 
manslaughter:  3  Chitty  Crim.  L.,  737;  Faust  v.  State,  8  Ohio,  S.  B., 
119-120. 
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The  reason  for  the  technical  condasion  of  indictments  for  murder 
at  common  law  all  disappear  under  statutes  defining  the  degrees  of 
the  crime  and  providing  that  the  jury  shall  designate  the  degree  in 
their  yerdict.  And  so  we  are  compelled  to  say  that  this  indictment 
is  clearly  within  the  Stears  and  McAndrew  decisions,  and  those  de- 
cisions we  cannot  disturb.  This  conclusion  seems  irresistable  when 
we  remember  our  statute,  which  provides  that  no  indictment  shall 
be  quashed  or  set  aside  for  any  surplusage  or  repugnant  allegation 
when  there  is  sufficient  matter  alleged  to  indicate  the  crime  and 
person  charged;  or  for  any  defect  or  imperfection  which  does  not 
tend  to  prejudice  the  substantial  rights  of  the  defendant  on  the 
merits:    Revised  Stats'.,  p.  311,  sec.  171,  subd.  5  and  6. 

This  is  an  appeal  from  the  judgment.  There  was  no  motion  for  a 
new  trial.  The  decisions  of  this  court  are  uniform  and  numerous 
that  the  testimony  cannot  be  brought  here  for  review,  except  by 
statement  on  motion  for  a  new  trial.  The  testimony  is  not  before 
us  in  such  a  manner  that  we  can  examine  it  as  to  its  sufficiency  to 
support  the  verdict.  Only  a  motion  for  a  new  trial  could  have 
brought  it  here  for  that  purpose.     There  is  no  exception  to  this  rule. 

The  defendant  at  the  trial  did  not  ask  for  any  instructions  to  the 
jury  in  his  own  behalf,  nor  did  he  object  to,  or  take  an  exception  to 
those  given  by  the  court,  or  to  any  part  or  portion  of  them.  He 
did  not  suggest  an  addition  to,  or  a  modification  of  the  instructions 
as  given.  This  being  so,  we  cannot  consider  the  questions  raised 
by  counsel  for  defendant  in  their  briefs  and  argument,  for  the  first 
time.  Over  and  over  again  this  court  has  decided  that  we  cannot 
consider  objections  to  instractions  to  the  jury  unless  such  objections 
were  made  and  saved  at  the  trial  in  a  proper  bill  of  exceptions. 
Under  the  law  of  the  territory  and  precedents  of  this  court  there  is 
nothing  in  the  record  by  which  the  judgment  can  be  disturbed. 

The  judgment  is  affirmed. 

All  concur. 


Tebbtioby  v.  Hanna. 

AuffuMt  Term,  1884. 

Cbiminal  Law  -Notiok  of  Appeal  must  bb  Sbbvbd  on  Clbbk.— An  appssl  in  a  criminal 
case  will  be  dismined  if  the  appellant  fails  to  serve  a  notice  of  appeal  upon  the  clerk  of  the 
court  in  which  the  judgment  was  rendered,  in  the  manner  required  oy  the  statute.  A  notice 
directed  to  and  served  upon  the  attorney  for  the  respondent,  and  filed  with  the  oleric  is  not 
•cifficient. 

Tbb  Same— Timb  pob  Filing  Transcript. -—After  an  appeal  has  been  properly  taken,  a 
failure  to  file  the  transcript  within  the  time  required  by  statute,  is  not  fatal  to  the  jurindio- 
tion  of  the  appellate  court.    Such  statutory  requirement  is  directory  and  not  mandatory. 

Motion  to  dismiss  an  appeal.    The  opinion  states  the  facts. 

/.  D.  McCvickeon,  for  the  appellant. 

«/.  A,  Johnston,  Attomey-Generaly  for  the  respondent. 

Wade,  0.  J.    The  plaintiff  moves  the  court  to  dismiss  tiie  appeal 
herein  for  the  reason  that  no  notice  of  appeal  was  seryed  upon  the 
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olerk  as  the  statute  requires,  and  that  the  transcript  was  not  filed 
within  the  time  provided  by  law. 

Our  statute  provides  that  an  appeal  in  a  criminal  case  is  taken  by 
the  service  of  a  notice  upon  the  clerk  of  the  [court  where  the  judg- 
ment was  entered,  stating  that  the  appellant  appeals  from  the  judg- 
ment. If  taken  by  the  defendant  a  similar  notice  must  be  served 
upon  the  attorney  prosecuting. 

Appeals  are  matters  of  statutory  regulation.  There  must  be  a 
substantial  compliance  with  the  statute  in  order  to  confer  jurisdic- 
tion upon  the  appellate  court.  The  appellant  is  charged  with  the 
duty  of  perfecting  his  appeal  in  the  manner  provided  bylaw,  and 
error  in  this  regard  affects  the  jurisdiction  of  the  appellate  court: 
Gourtwright  v.  Berkin,  2  Mont.,  404. 

An  appeal  can  only  be  taken  from  the  district  court  to  the  supreme 
court  by  the  service  of  a  notice  upon  the  clerk  of  the  court  where 
the  judgment  was  entered,  stating  that  the  appellant  appeals  from 
the  judgment.  Unless  the  notice  is  served  there  is  no  appeal.  A 
notice  directed  to  the  attorney  prosecuting,  aud  served  upon  him 
and  filed  with  the  clerk,  is  not  the  service  of  notice  upon  the  clerk. 
The  clerk  is  not  presumed  to  know  the  contents  of  papers  filed 
with  him,  addressed  to  other  persons,  and  of  which  he  is  simply 
the  custodian.  The  times  at  which,  and  the  successive  order  in 
which,  the  several  steps  are  to  be  pursued,  to  take  and  perfect  an 
appeal,  are  distinctly  prescribed  by  statute,  and  must  be  observed; 
otherwise,  the  appeal  must  fail:  Arm  v.  Shallenbarger,  42  Oal.,275. 

It  follows,  therefore,  that  the  failure  of  the  appellant  to  serve  a 
notice  of  appeal  upon  the  clerk  of  the  court  where  the  judgment 
was  rendered  is  fatal  to  the  appeal,  and  the  appellate  court,  in  the 
absence  of  such  notice  and  service,  requires  no  jurisdiction  of  the 
case. 

As  to  the  time  when  the  transcript  should  be  filed,  if  the  appeal 
has  been  properly  taken  by  a  substential  comi)liance  with  the  stat- 
ute, and  the  lower  court  has  thereby  lost  jurisdiction  of  the  case, 
and  the  appellfilte  court  has  acquired  jurisdiction,  as  in  such  case 
it  would,  then  the  matter  as  to  the  time  when  the  transcript  should 
be  filed,  is  directory  and  not  mandatory.  And  the  case  of  the  Ter- 
ritory V.  Flowers,  2  Mont.,  292,  is  affirmed. 

He  appeal  is  dismissed. 

All  the  judges  concur. 


Tebbitobt  v.  Hanna. 

Afigtut  Term,  2884. 

Butt  or  Prosscution  to  Call  WirNsas  Pbksent  at  Kilung — Murder. —The  proee- 
eotioii  in  a  trial  for  mnrder  must  call  every  person  who  was  present  and  witnessed  the  allied 
»,  if*  it  is  within  their  power,  and  a  fulure  so  to  do  is  ground  for  reyersal. 


Appeal  from  a  judgment  of  the  district  court  for  Meagher  county. 
The  opinion  states  the  facts. 
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haac  2>.  Mi^Cukihiexm^  for  the  appellant 

e/.  A.  Johnston,  Attorney-general,  for  the  respondent. 

Wade,  0.  J.  This  is  an  appeal  from  a  judgment  against  the  defend- 
ant rendered  upon  a  verdict  of  murder  in  the  first  degree. 

The  prosecuting  attorney,  in  making  bis  opening  statement  of 
the  case  to  the  jury  on  behalf  of  the  territory,  said  to  the  jury,  in 
the  presence  of  the  court  "that  at  the  time  of  the  homicide 
nobody  was  there  but  the  deceased,  his  wife  and  children.  *'  The 
prosecutor  then  produced  testimony  tending  to  show  previous 
threats  by  the  defendant  to  kill  the  deceased,  and  the  confession  of 
the  defendant  that  he  had  killed  deceased,  and  rested  the  case  on 
the  part  of  the  territory,  having  produced  no  testimony  as  to  what 
took  place  at  the  killing.  Thereupon,  the  defendant  moved  the 
court  that  the  prosecution  be  required  to  call  one,  Hannah  Nelson, 
wife  of  the  deceased,  as  a  witness,  the  prosecutor  having  stated  to 
the  jury  in  his  opening  statement  that  she  was  present  and  wit- 
nessed the  homicide.  It  also  appeared  in  evidence  that  the  wife 
of  the  deceased  was  present  at  the  dwelling  house  of  the  deceased 
and  in  an  adjoining  room  to  that  in  which  the  deceased  was  killed, 
immediately  after  the  homicide. 

The  motion  of  the  defendant  was  overruled  and  this  action  of  the 
court  is  assigned  as  error.  The  authorities  are  clear  and  conclusive 
upon  the  proposition  that  the  prosecution  canuot  select  out  part^  of 
a  transaction  and  ask  a  conviction  thereon  when  testimony  showing 
the  whole  thereof  is  within  its  reach.  Says  Christiancy  in  Hard  v; 
People,  25  Mich.,  415.  ''But  the  prosecution  can  never,  in  a  crimi- 
nal case,  properly  claim  a  conviction  upon  evidence  which  expressly 
or  by  implication,  shows  but  part  of  tne  res  gestae^  or  whole  trans- 
action if  it  appear  that  the  evidence  of  the  rest  of  the  transaction  is 
obtainable.  This  would  be  to  deprive  the  defendant  of  the  benefit 
of  the  presumption  of  innocence  and  to  throw  upon  him  the  burden 
of  proving  his  innocence.  It  is  the  res  gestae,  or  wnole  transaction,  the 
burden  of  proving  which  rests  upon  the  prosecution,  so  far  at  least  as 
the  evidence  is  attainable.  It  is  that  which  constitutes  the  prosecutor's 
case,  and  to  which  the  defendant  has  the  right  of  cross-examination; 
it  is  that  which  the  jury  are  entitled  to  have  before  them,  and  antil 
this  is  shown,  it  is  difficult  to  see  how  anv  legitimate  inference  of 
^ilt,  or  the  degree  of  the  offense  can  be  shown."  "The prosecutor 
m  a  criminal  case  is  not  at  liberty  like  a  plaintiff  in  a  civil  case  to 
select  out  a  part  of  an  entire  transaction  which  makes  against  the 
defendant,  and  then  to  put  the  defendant  to  the  proof  of  the  other 
part,  so  long  as  it  appears  at  all  probable  from  the  evidence  that 
there  may  be  any  other  part  of  the  transaction  undisclosed,  especially 
if  it  appears  to  the  court  that  the  evidence  of  the  other  part  is  at- 
tainable. The  only  legitimate  object  of  the  prosecution  is  to  show 
the  whole  transaction  as  it  was,  whether  its  tendency  be  to  estab- 
lish guilt  or  innocence." 

In  Maher  v.  The  People,  40  Mich. ,  226,  the  same  learned  judge 
says:    ''And  for  myself  I  am  inclined  to  the  opinion  that  all  the 
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facts  constitutiBg  the  res  gestae,  so  far  as  the  proseouting  counsel  is 
informed  of,  and  having  the  means  of  proving  them,  shonld  on  prin- 
ciple and  in  fairness  to  the  prisoner  be  laid  before  the  jury  by  the 
prosecution.  They  naturally  constitute  the  prosecutor's  case.  And 
whenever  it  appear  evident  to  the  court,  that  but  part  of  the  facts, 
or  a  single  fact,  has  been  designedly  selected  by  the  prosecution 
from  the  series  constituting  the  res  gestae,  or  entire  transaction,  and 
that  the  evidence  of  the  others  is  within  the  power  of  tlie  prosecutor, 
it  would,  I  think,  be  the  duty  of  the  court  to  require  the  prosecutor 
to  show  the  trausaction  as  a  whole." 

In  Boscoe's  Criminal  Ev.  p.  128,  it  is  said:  On  a  trial  for  mur- 
der, where  the  widow  aud  daughter  of  the  deceased  were  piesent  at 
the  time  when  the  fatal  blow  was  supposed  to  have  been  given,  and 
the  widow  was  examined  on  the  part  of  the* prosecution,  Pattison, 
judge,  directed  the  daughter  to  be  called  also,  although  her  name 
was  not  on  the  indictment,  and  she  had  been  brought  to  the  assizes 
by  the  other  side.  The  learned  judge  observed :  ' '  Every  witness 
who  was  present  at  a  transaction  of  this  sort  ought  to  be  called;  and 
even  if  they  give  different  accounts,  it  is  fit  that  the  jury  should  hear 
the  evidence  so  as  to  draw  their  own  conclusions  as  to  the  real  truth 
of  the  matter:"  B.  v.  Holden,  8  0.  &  P.,  609;  B.  v.  Storner,  1  C. 
k  P.,  650;  B.  v.  Chapmad,  8  0.  &  P.,  559;  B.  v.  Orchard,  id.,  note 47; 
Eng.'  Oom.  Law,  650. 

The  statement  of  the  prosecuting  attorney  in  opening  the  case  to 
the  jury  in  presence  of  the  court,  is  an  official  statement  made  under 
the  solemnity  of  his  official  oath.  In  this  statement  the  prosecuting 
attorney  declared  to  the  jury  that  Hannah  Nelson,  the  wife  of  the 
deceased,  was  present  at  this  homicide.  The  testimony  on  the  part 
of  the  prosecution  also  showed  that  she  was  in  a  room  adjoining  that 
in  which  the  homicide  took  place,  immediately  thereafter.  Having 
stated  officially  to  the  court  and  jury  that  she  was  present  at  the 
homicide,  and  the  proof  showing  that  she  was  present  immediately 
thereafter,  and  in  all  probability,  at  the  very  act  itself,  the  prose- 
cuting attorney  ought  to  have  called  this  witness,  or  made  some  sat- 
isfactory explanation  to  the  court  why  he  did  not,  otherwise  a 
suggestion  is  raised  that  there  was  design  and  purpose  in  omitting 
to  call  the  witness.  Especially  should  she  have  been  called  as  there 
was  no  propf  of  the  circumstances  attending  the  killing,  in  evidence 
at  the  time  the  motion  was  made. 

Sajrs  Campbell,  judge,  in  Wellar  v.  People,  30  Mich.,  23:  ''As 
explained  in  Hurd  v.  jPeople,  25  Mich. ,  406,  and  in  the  English 
eases  here  referred  to,  a  public  prosecutor  is  not  a  plaintiff's  attor- 
ney, but  a  sworn  minister  of  justice  as  much  bouna  to  protect  the 
innocent  as  to  pursue  the  guilty,  and  he  has  no  right  to  suppress 
testimony.  The  fact  that  he  is  compelled  to  call  those  witnesses, 
when  he  may  not  always  find  them  disposed  to  frankness,  entitles 
him,  when  it  appears  necessary,  to  press  them  with  searching  ques- 
tions.'^ 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

All  the  judges  concur. 
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TBRiarpBY  V*  Adolphson. 

Avgust  T^rm,  1884. 

CRIMIKA.L  Law— Murder— Evidence— Reasonable  Doubt.— The  evidence  of  th«  only 
witness  who  testified  to  the  act  of  killing  or  connected  the  defendant  with  the  homicide,  xe- 
▼iewed,>nd  held  so  oontradictory  and  improbable  as  not  no  exclude  every  reasonable  doubt  of 
the  defendant's  f^ilt. 

The  Evidence  in  a  Crihinal  Case  most  Cokvikob  to  a  Moral  Certaintt  before  a  oob- 
viction  can  be  had. 

Appeal,  from  a  jadgment  of  the  district  ooart  for  Gallatin  county. 
The  opinion  states  the  facts. 

J.  J.  Davis,  for  the  appellant. 

J.  A.  Johnston,  Attorney  General^  for  the  respondent. 

Oalbraith,  J.  Th#  defendant  was  indicted  for  and  and  convic- 
ted of  the  crime  of  murder  in  the  first  degree,  for  the  killing  of  one 
Andrew  Sjobeirg.  The  testimony  in  the  case  shows  that  on  the 
night  of  the  fourth  of  February,  1883,  being  the  night  upon  which 
the  homicide  is  alleged  to  have  been  committed,  the  deceased,  the 
defendant  and  two  other  persons,  Peterson  and  Johansen,  8lei>t  in 
a  shanty  in  Bocky  Canon,  Gallatin  county.  The  evening  previous 
to  the  homicide,  Johansen  and  the  defendant  were  quarelling  with 
the  deceased.  It  would  appear  that  the  defendant  and  Johtosen 
were  the  assailants.  Johansen's  enmity  to  the  deceased  would  ap- 
pear from  the  testimony,  to  have  arisen  on  account  of  a  previous 
trouble  which  had  taken  place  between  the  deceased  and  Johansen's 
brother,  and  defendant's  cause  of  quarrel  was  in  relation  to  a  set- 
tlement of  an  indebtedness  claimed  to  be  due  from  deceased  to  de- 
fendant and  Peterson.  Johansen  struck  the  defendant  two  or  three 
times  with  his  hand.  When  the  deceased  attempted  to  leave  the 
cabin,  the  defendant  threw  him  back  into  the  cabin  two  or  three 
times.  During  this  altercation  the  defendant  remarked  that  he,  the 
defendant,  would  make  *'  his  pain  short  before  morning." 

But  the  witness  who  testived  to  this  threat  did  not  know  at  the 
time  to  whom  it  referred;  but  supposed  afterwards  that  that  it  re- 
ferred to  the  deceased.  Johansen  also  remarked,  on  the  day  pre- 
vious to  the  homicide,  in  a  conversation  relating  to  the  deceased, 
'*  if  he  comes  back  a^ain  to-night  I'll  fix  him."  They  went  to  bed 
about  ten  o'clock  at  night,  Johansen  and  the  defendant.sleeping  in 
the  same  bed,  and  the  deceased  and  Peterson  sleeping  in  separate 
beds.  The  only  witness  who  connected  the  defendant  with  the 
homicide  was  Peterson.  He  testified  that,  about  two  or  three 
o'clock  at  night  the  deceased  cot  up  and  went  outside,  being  gone 
two  or  three  minutes;  that,  while  he  was  out,  the  defendant  got  up 
and  lit  the  candle.  The  deceased,  when  he  returned,  blew  it  out, 
and  went  to  bed.  The  defendant  went  back  to  his  own  bed,  and, 
after  the  deceased  laid  a  little  while,  he  asked  the  defendant  to 
''come  and  put  the  blankets  on  him,"  and  then  the  defendant  went 
up  and  took  hold  of  the  blankets  and  shook  them  around  a  little, 
and  then  I  saw  he  had  a  knife  in  his  hand,  and  cut  the  deceased  in 
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the  neok.  He  oat  him  right  on  the  left  side  of  the  neck.  He  only 
out  him  one  time.  I  was  laying  in  bed,  and  Johansen  was  in  bed, 
and  after  he  cut  him,  the  defendant  went  back  to  his  bed.  There 
was  was  no  li^ht  in  the  hoase,  but  the  decease^  was  laying  right 
beside  the  window,  and  I  heard  the  blood  running.  In  the  morn- 
ing I  saw  the  blood,  and  told  the  defendant  to  come  and  look,  and 
he  reached  over  and  took  the  knife  that  was  lying  inside  the  mat, 
between  him  and  the  wall,  and  said,  ''Now  you  see  this  scrub;  that 
the  knife  belonged  to  the  deceased,  and  has  laid  there  and  cut 
himself.*'  The  witness  Peterson  also  testiffed  that  the  deceased,  a 
very  short  time  before  he  died,  which  was  about  seven  o'clock  in 
the  morning,  asked  for  a  cup  of  co£fee;  that  the  night  upon  which 
the  homicide  was  committed  was  a  moonshiny  night,  and  that  at  10 
o'clock  the  moon  was  about  mid-heaven,  and  was  shining  brightly, 
so  that  he  could  see  plainly  in  the  house,  though  the  door  was  shut. 
He  also  testified  that  he  made  no  statement  to  the  coroner  at  the 
eabin,  and  was  not  examined,  and  did  not  testify  for  fear  of  the 
defendant.  In  answer  to  the  question,  "Do  you  know  how  this  man 
was  killed  ?"  he  said  he  thought  he  was  killed,  but  did  not  say  by 
whom.  He  admitted  that  he  told  the  coroner,  the  next  day  after 
the  homicide,  that  the  deceased  had  committed  suicide,  and  that  he 
so  testified  before  the  coroner's  jury.  He  also  testified  that  he  did 
not  say  before  the  coroner's  jury  that  he  '  'did  not  know  whose  knife 
it  was  with  the  blood  on  it."  The  bunk  upon  which  the  deceased 
la^  when  the  homicide  was  committed  was  about  three  feet  from  the 
window,  which  contained  four  small  lights  of  glass.  Two  knives 
were  found  in  the  bunk  where  the  deceased  slept;  one  was  open, 
and  the  big  blade  and  the  knife  was  all  bloody.  The  other  Imife 
was  not  bloody.  The  surgeon  testified  that  he  found  a  wound  in 
the  throat  of  the  deceased  about  three  and  a  half  or  four  inches  in 
length  and  two  and  a  half  or  three  inches  in  depth,  severing  the 
wind-pipe,  the  jugular  vein  and  the  carotid  artery,  and  that,  in  his 
opinion,  he  diea  from  hemorrhage  from  the  wound  in  bis  neck,  and 
that  a  person  who  had  received  such  a  wound  could  not  possibly 
live  over  thirty  minutes;  also,  that  it  would  be  impossible  for  a 
man,  after  laying  three  or  four  hours  with  such  a  wound,  to  articu- 
late. The  evidence  showed  that,  at  2  o'clock,  p.m.,  the  next  day 
after  the  homicide,  it  was  so  dark  in  the  cabin,  with  the  door  open, 
that  a  candle  had  to  be  lighted  to  remove  the  corpse. 

A  witness  testified  as  follows : 

"  We  went  into  the  cabin  first,  and  had  to  light  to  see."  Another 
witness  testified  as  follows:  ''  I  went  into  the  cabin,  and  the  room 
was  so  dark  I  couldn't  see  who  it  was.  It  might  have  been  a  negro, 
and  I  wouldn't  have  known  the  difference."  It  was  shown  by  the 
testimony  that  the  moon  would  not  be  visible  on  the  night  of  the 
alleged  homicide  in  that  locality  until  nearly  6  o'clock  in  the  morn- 
ing. The  coroner  testified  that  the  witness  Peterson  was  asked  be- 
fore the  coroner's  jury,  whose  knife  it  was  that  had  the  blade  open; 
and  he  answered  that  he  did  not  know;  that  Peterson  said  at  the 
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is  an  officer  of  the  law  and  in  his  hands  the  property  is  in  the 
oustody  of  the  law.  He  preserves  and  protects  the  property  for  the 
benefit  of  the  rightful  owner.  If  the  complaint  does  not  make  a 
case  for  the  appointment  of  a  receiver  the  defendant  may  move  to 
have  the  order  set  aside.  Appeal  is  not  the  remedy  authorized  by 
statute. 

In  this  action  the  defendants,  Savage  &  Sons,  made  an  assign- 
ment to  Mund  and  Ourry  for  the  benefit  of  their  creditors  and  took 
possession  of  the  property  assigned  to  them  and  entered  upon  the 
execution  of  their  trust.  Thereafter,  at  the  suit  of  some  one  or 
more  of  the  creditors,  Johnson,  the  sheriff  of  Custer  county,  seized 
the  property  so  assigned  and  took  possession  of  the  same. 

Thereupon,  the  plaintiff,  another  creditor,  brings  this  action  to 
test  the  validity  of  the  assignment  aforesaid,  and  asks  for  the  ap- 
pointment of  a  receiver  to  hold  the  property,  and  the  money  re- 
ceived from  the  sale  of  that  which  is  perishable  and  going  to  waste, 
until  the  validity  of  the  assignment  and  the  rights  of  the  creditors 
shall  have  been  adjudicated  and  fully  determined.  It  does  not 
seem  to  be  a  matter  of  much  consequence  whether  the  property  is 
so  held  and  preserved  by  the  sheriff  of  Caster  county,  or  by  the 
receiver  appointed  herein.  The  creditors  and  not  these  officers  of 
the  court  are  the  parties  interested.  Certainly  the  sheriff,  who  is 
the  appellant  herein,  nor  the  persons  in  whose  behalf  he  is  acting, 
cannot  ask  this  court  to  review  an  order  from  which  there  is  no 
appeal. 

The  appeal  is  dismissed. 

All  concur. 


FiBST  National  Bank  of  Helena  v.  MoAndbewb. 

Attgatt  Term,  I884, 

Statkm ENT  ON  MOTION  FOB  Niw  Trial— TRANSCRIPT— What  MUST  Show.  — Papen  pur- 
portins:  to  be  a  statement  on  a  motion  for  a  new  trial  will  not  be  considered  by  the  appellate 
court  when  the  transcript  fails  to  show  that  either  a  motion  for  a  new  trial  was  filed  in  the 
lower  court,  or  that  a  notice  thereof  was  served  upon  the  adverse  party,  as  required  by  sec- 
tion 287  of  the  code  of  civil  procedure. 

Motion  to  strike  out  portions  of  transcript.     The  opinion  states 
the  facts. 

T.  L.  Napton,  ioi  the  appellant. 

E,  W.  dt  J.  K,  Toole,  for  the  respondent. 

Wade,  G.  J.  This  is  a  motion  lib  strike  out  that  portion  of  the 
transcript  purporting  to  be  a  statement  *on  motion  for  a  new  trial, 
for  the  reason  that  there  is  nothing  in  the  record  to  show  that  there 
was  either  a  motion  for  a  new  trial  filed  or  a  notice  thereof  served 
upon  the  adverse  party  as  required  by  section  287  of  the  code  of 
civil  procedure.  That  section  provides  that  the  party  intending  to^ 
move  for  a  new  trial  must,  within  ten  days  after  the  verdict  of  the' 
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jury  or  decision  of  the  court,  file  with  the  clerk  and  senre  upon  the 
adverse  party  a  notice  of  his  intention,  designating  the  grounds 
upon  which  tiie  motion  will  be  made,  and  whether  the  same  will  be 
made  upon  affidavits  or  the  minutes  of  the  court,  or  a  bill  of  ex- 
ceptions or  a  statement  of  the  case. 

These  provisions  of  the  statute  must  be  substantially  complied 
with  before  this  court  can  be  called  on  to  review  the  action  of  the 
lower  court  in  overruling  or  sustaining  a  motion  for  a  new  trial. 
Unless  there  is  a  notice  or  motion  designatiDg  the  errors  complained 
of,  upon  which  the  lower  court  has  passed,  there  is  nothing  for  this 
court  to  review.  This  is  an  appellate  court  and  has  jurisdiction  to 
review  the  decisions  of  the  lower  court.  Certain  questions  may  be 
raised  in  the  supreme  court  for  the  first  time,  but  questions  con- 
cerning new  trials  do  not  belong  to  this  class.  Unless  the  errors 
were  assigned  in  the  court  below  in  the  notice  or  motion,  we  have 
no  means  of  knowing  what  questions  were  decided  by  such  courts, 
and  upon  such  a  motion  the  court  will  only  review  the  questions  de- 
termined in  the  lower  court. 

We  cannot  establish  a  precedent  declaring  that  a  decision  upon  a 
motion  for  a  new  trial  may  be  reviewed  in  this  court  when  the  record 
does  not  show  that  any  motion  for  a  new  trial  was  filed  in  the  lower 
court,  nor  that  any  notice  of  motion  designating  the  errors  com- 
plained of  was  filed  or  served  upon  the  opposite  party. 

There  is  nothing  in  the  record  before  us  to  indicate  upon  what 
questions  the  court  passed  in  overruling  the  motion  for  a  new  trial.  * 
We  are  informed  that  the  motion  for  a  new  trial  was  overruled,  but 
the  record  is  silent  as  to  the  grounds  of  the  motion,  and  as  to 
whether  there  was  a  notice  or  motion  filed.  The  recital  in  the  state- 
ment, which  was  made  up  after  the  notice  of  motion  was,  or  should 
have  been  filed,  that  the  appellant  relies  upon  certain  errors 
assigned,  cannot  take  the  place  of  a  notice  designating  the  grounds 
of  motion  for  a  new  trial,  served  as  the  statute  provides.  There  is 
nothing  in  the  record  showing  that  the  errors  recited  in  the  state- 
ment, were  the  errors  designated  in  the  notice,  or  that  they  raise 
the  questions  upon  which  the  court  passed  in  overruling  the  motion 
for  a  new  trial. , 

The  motion  is  granted. 

All  the  judges  concur. 


Owen,  a  lunatic,  by  his  committee,  v.  MoCobmioe. 

AvifvM^Termj  1884. 

Striking  Complaint  from  Files — Amendment— Appeal. ^An  order  Htriking  a  complaint 
from  the  files,  and  overruling  a  motion  to  allow  it  to  be  amended,  is  not  a  final  judgment. 
Such  order  is  not  appealable. 

Motion  to  dismiss  an  appeal.     The  opinion  states  the  facts. 

Robinson  dk  Stapleton^  for  the  appellant. 

E.  W.  dk  J.  K.  Toole  and  W.  W.  Dixon,  for  the  respondent. 
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GALBBaTH,  J.  This  is  a  motion  to  dismiss  the  appeal,  from  an 
order  striking  the  complaint  from  the  files  and  overraling  a  motion 
to  allow  it  to  be  amended.  It  is  claimed  that  this  is  an  appealable 
order  under  the  provisions  of  the  code  of  civil  procedure:  Bev.  Stats., 
79,  sec.  408.  That  "an  appeal  may  be  taken  from  a  final  judg- 
ment in  an  action  on  special  proceeding  commenced  in  the  court  in 
which  the  same  is  rendered,  and  that  the  order  striking  the  com- 
plaint from  the  files  is  a  final  judgment  within  the  meanmg  of  this 
S revision.  But  it  was  necessary  that  something  more  should  be 
one  before  it  can  be  said  that  a  final  judgment  was  rendered  in 
the  action.  For  aught  that  appears  in  the  transcript,  this  action  is 
still  pending  in  the  district  court.  The  plaintiff  might  still,  upon  a 
proper  showing,  move  to  amend  his  complaint  by  adding  the  verifi- 
cation. He  might  have  leave  to  file  another  complaint.  The  strik- 
ing of  the  complaint  from  the  files  does  not  terminate  the  action. 
In  Larab  v.  McConnel,  14  Minn. ,  613,  and,  afterwards,  affirmed  in 
Searles  v.  Thompson  Bros.,  18  Minn.,  316,  it  was  held  that  "an  ap- 
peal will  not  lie  from  an  order  made  on  the  trial  of  an  action  dis- 
missing the  action.  *'  This  is  a  step  nearer  the  rendition  of  a  final 
judgment  in  the  action  than  the  order  made  by  the  court  in  this 
case.  In  the  case  of  Lamb  v.  McCanna,  supra,  the  court,  by  Gil- 
fillan,  C.  J.,  says:  "That  the  appeal  must  be  from  the  judgment, 
or  from  the  order  on  a  motion  for  a  new  trial."  *'  An  order  which 
<loes  not  determine  the  controversy,  but  leaves  it  to  proceed,  is  not 
appealable:"  3  Estee  PL,  406.  In  our  opinion  the  appeal  does  not 
lie  from  an  order  refusing  to  allow  an  amendment  to  the  complaint, 
or  striking  the  complaint  from  the  files. 

The  appeal  is  dismissed. 

All  the  judges  concur. 


SUPREME   COURT   OF  NEVADA. 
Stbait  et  al  v.  Williams. 

Filed  November  iO,  1881 

CoNTBMPT— Affidavit  For— Verification  of  by  Third  Person.  -The  affidavit  charh'ing 
a  person  with  a  contempt  for  refusing  to  ob^y  an  injunction  decree,  need  not  be  verified  by  a 
pttrty  beneficially  interested  in  the  injunction  proceedings;  and,  although  the  court  should 
refuse  to  act,  unless  satisfied  that  the  party  making  the  affidavit  was  authorized  to  do  so  by 
the  partv  beneficially  interested,  the  presumption  is  that  such  party,  by  his  attorney,  pre- 
sented the  affidavit,  and  that  fact  is  sufficient  to  show  that  the  party  makmg  the  affidavit  was 
authorized. 

The  Same— What  the  Affidavit  Must  Show.— Such  affidavit  is  sufficient  to  give  the 
court  jurisdiction  of  the  contempt  proceedings,  if  it  states,  in  substance,  the  rendition  of  the 
judgment,  that  ithe  same  is  in  full  force  and  effect  and  unreversed,  and  shows  the  violation 
thereof  by  the  defendant. 

Application  for  a  writ  of  certiorari.    The  opinion  states  the 
facts. 


Henry  K,  Mitchell,  for  the  petitioner. 
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Hawlet,  C.  J.  John  Williams,  the  above  named  defendant,  peti- 
tions this  court  for  a  writ  of  certiorari  to  review  the  action  of  the 
district  court  of  the  fifth  judicial  district  in  adjudging  him  guilty  of 
contempt  foi:  diverting  the  waters  of  Duckwater  creek,  in  violation 
of  the  judgment  and  decree  of  said  court  in  the  suit  of  Strait  v. 
Williams. 

It  is  claimed  by  petitioner  that  the  affidavit  presented  to  the  court 
was  insufficient,  to  give  the  court  jurisdiction,  in  two  essential  par- 
ticulars : 

1.*  The  affidavit  was  verified  by  D.  S.  Truman.  It  was  not,  therein, 
alleged  that  Truman  was  a  party  beneficially  interested,  or  that  he 
was  the  attornev  or  agent  for  the  plaintiffs. 

The  statute  does  not  require  that  the  affidavit  shall  be  made  by  a 
party  beneficially  interested  in  the  proceedings.  It  reads  as  follows : 
''When  the  contempt  is  not  committed  in  the  immediate  view  and 
presence  of  the  court  or  judge  at  chambers,  an  affidavit  shall  be  pre- 
sented to  the  court  or  judge  of  the  facts  constituting  the  contempt  :'* 
1  Comp.  L.,  1,622. 

Undoubtedly,  a  court  would  refuse  to  act  unless  satisfied  that  the 

Sartv  making  me  affidavit  was  authorized  to  do  so  by  the  party  bene- 
ciallv  interested  in  the  proceedings.  The  presumption,  however,  is 
thai  the  plaintiffs,  by  their  attorney,  presented  the  affidavit,  and  that 
fact  would  be  sufficient  to  satisfy  the  court  that  the  party  making  the 
affidavit  was  authorized  to  do  so. 

2.  It  is  claimed  that  the  affidavit  is  insufficient,  in  this:  That  it 
does  not  allege  that  the  decree  was  duly  made  and  entered,  and  that 
it  only  sets  forth  conclusions  of  law,  instead  of  a  statement  of  facts. 

The  affidavit  is  loosely  drawn,  and  its  form  is  subject  to  criticism. 
It  might  have  been,  and  ought  to  have  been,  more  specific  in  many 
fespects.  But  we  are  of  the  opinion  that  sufficient  facts  are  stated 
to  set  the  power  of  the  court  in  motion. 

It  alleges,  among  other  things,  that  at  a  certain  date  "a  decree 
and  judgment  was  made  and  entered  in  the  above-entitled  cause  in 
favor  of  the  plaintiffs  *  *  ^  and  against  the  defendant,  whereby 
he  was  enjoined  and  restrained  from  diverting  the  waters  of  Duck- 
water  creek,  or  of  the  waters  of  Hot  Springs  thereof,  to  the  injury 
of  the  plaintiffs,  or  either  of  them  ^  *  ^  whenever  the  same 
was  necessary  for  the  use  of  said  plaintiffs;"  that  the  decree  is  in  full 
force  and  effect  and  unreversed;  tnat  the  defendant,  in  disobedience 
of  the  decree,  in  diverting  the  water  and  depriving  the  plaintiffs  of 
a  large  portion  of  the  water  necessary  for  plaintiffs'  u^e  and  threat- 
ens to  continue  the  diversion  thereof  to  the  injury  of  plaintiffs. 

These  facts  might  have  been  stated  in  clearer  terms,  and  the  dis- 
trict judge  might  have  required  a  more  definite  statement  of  the  facts 
before  issuing  an  order  for  the  defendant  to  appear  and  show  cause, 
if  he  could,  why  he  should  not  be  punished  for  contempt.  But  the 
objections  urged  are  more  to  the  form  than  to  the  substance  of  the 
affidavit. 
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It  appearing  that  sufficient  substantive  facts  were  stated  to  give 
the  court  jurisdiction,  the  application  of  petitioner  for  a  writ  of  cer- 
tiorari must  be  denied:  Phillips  v.  Welch,  12  Nev.,  158. 

It  is  so  ordered. 


State  v.  Angelo. 

FU4a  November  17, 1884*       ' 

Overt  Attempt  to  Escape  from  State  Prison— Evidence  ok  Pgnishment  apter  Cap- 
ture—Indictment.— An  indictment  for  an  overt  attempt  to  escape  from  the  state^  prinon  is 
sufficient,  if  it  alleges  that  the  defendant,  while  lawfully  connned  in  state  prison  under  a 
judgment  of  a  competent  court,for  the  crime  of  burglary,  did  make  an  overt  attempt  to  escape 
therefrom;  that  he  did  unlawfully,  forcibly  and  feloniously  break  out  of  the  cell  m  s Aid  pris- 
on, in  which  he  was  confined,  and  out  of  the  building  in  which  said  cell  wa^  and  is.  It  is 
unnecessary  to  aver  that  a  certified  copy  of  the  judgment  against  the  defendand,  for  burglary, 
had  been  delivered  to  the  warden  of  the  state  prison.  At  the  trial  of  such  indictment  evi- 
dence of  the  punishment  received  by  the  defendant  at  the  hands  of  the  prison  authorities 
after  his  recapture,  is  immaterial. 

Trial  Jurors— Summoning  under  Open  Venire— Discretion  op  Court.— The  necessity 
of  selecting  additional  trial  jurors  under  an  open  venire  is  a  matter  within  the  discretion  of 
the  lower  court. 

Juror's  Oath — Form  of — When  Sufficient. — An  oath  administered  to  trial  jurors  as 
foUowR:  "You,  and  each  of  you,  do  solemnly  swear  that  you  will  well  and  truly  try  this 
cause,  and  a  true  verdict  render  according  to  the  law  and  the  evidence.  So  help  you  God," 
is  substantially  sufficient. 

Appeal  from  a  jadgment  of  the  second  jadioial  ooart  of  Ormsby 
county,  entered  upon  a  verdict  convicting  the  defendant  of  an  overt 
attempt  to  escape  from  the  state  prison,  and  from  an  order  denying 
him  a  new  trial.     The  opinion  states  the  facts: 

A,  Soderberg,  for  the  appellant. 
Attomey-Oeneral,  for  the  respondent. 

Hawlbt,  0.  J.  Appellant  having  been  convicted  of  an  overt  at** 
tempt  to  escape  from  the  state  prision,  seeks  the  intervention  of 
this  court  for  a  new  trial. 

1.  He  claims  that  this  demurrer  to  the  indictment  should  have 
been  sustained  upon  the  ground  that  the  indictment  did  not  allege 
the  existence  of  any  warrant,  or  commitment,  authorizing  his  incar- 
ceration in  the  state  prison,  and,  also,  upon  the  ground  that  the 
facts  alleged  in  the  indictment  constitute  the  crime  of  an  escape 
from  the  prison  instead  of  an  overt  attempt .  to  escape  therefrom, 
Neither  of  these  positions  are  well  taken. 

The  indictment  tested  by  the  requirements  of  the  law  in  this  state, 
(1  Comp.  L.,*1858,)  is  sufficient.  It  shows  that  appellant,  while 
lawfully  confined  in  the  state  prison  under  a  judgment  of  a  compe- 
tent court,  for  the*  crime  of  burglary,  did  make  an  overt  attempt  to 
escape  therefrom;  that  he  did  unlawfully,  forcibly  and  feloniously 
break  out  of  the  cell  in  said  prison,  in  which  he  was  confined,  and 
out  of  the  building  in  which  said  cell  was  and  is."  This  is  a  suffi- 
cient statement  of  facts  to  show  the  commission  of  the  crime  charged : 
Comp.  L. ,  2466.  It  was  unnecessary  to  aver  in  the  indictment 
that  a  certified  copy  of  the  judgment  against  the  appellant,   for 
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burglary,  had  been  delivered  to  the  warden  of  the  state  prison. . 
The  statute  does  not  make  that  an  essential  fact  to  be  proved.  It 
does  require  that  the  prisoner  makins^  the  attempt  to  escape 
" shall  be  lawfully  confined  *  *  *  under  the  judgment  of  impris- 
onment in  said  prison,'*  and  these  facts  are  fully  set  forth  in  the 
indictment.  It  was  the  judgment  against  appellant  for  burglary  that 
authorized  his  imprisonment  in  the  state  prison  and  made  his  con- 
finement therein  lawful:  Ex  parte  Smith,  2  Nev.,  340.  The  statute 
requires  a  certified  copy  of  this  judgment  to  be  given  to  the  warden 
as  evidence  of  his  authority  to  receive  the  prisoner  and  to  keep 
him  confined  in  the  prison:    1.  Comp.  L.,  2076. 

*  That  portion  of  the  indictment  which  designates  the  crime  as  an 
overt  act  to  escape  is  merely  formal  and  might  have  been  omitted. 
It  is  the  recital  of  the  facts  in  the  body  of  the  indictment  that  con- 
stitutes the  crime  of  which  appellant  is  charged :  State  v.  Ander- 
son, 3  Nev.,  256;  State  v.  Johnson,  9  Nev.,  178:  State  v.  Rigg,  10 
Nev.,  288.  Hence,  if  the  facts  alleged  constituted  the  crime  of  an 
escape  from  the  prison,  appellant  could  have  been  tried  for  that 
offense,  and  the  ' 'verdict  of  guilty  as  charged  in  the  indictment" 
would  warrant  the  sentence  imposed.  The  statute  makes  no  differ- 
ence in  the  grade  of  these  offenses.  It  provides  the  same  punish- 
ment for  each.  But  we  are  of  opinion  that  the  formal  part  of  the 
indictment  correctly  designated  the  offense  as  an  overt  attempt  to 
escape.  The  breaking  out  of  the  cell  in  which  the  prisoner  was 
confined,  and  out  of  the  building  in  which  the  cell  was  situate,  did 
not  necessarily  constitute  an  escape  from  the  state  prison;  for  if  he 
was  captured  within  the  prison  walls  he  did  not  succeed  in  his  at* 
tempt  to  escape  from  the  prison. 

2.  Appellant  challenged  the  panel  of  trial  jurors  on  the  ground 
that  the  jurors  were  not  ordered  drawn,  or  summoned,  according  to 
law,  in  this,  that  they  ''were  summoned  under  an  open  venire  and 
without  any  necessity  existing  for  not  drawing,  or  summoning,  the 
jury  herein  in  the  regular  way,'"  and  claims  that  the  court  erred  in 
not  allowing  him  to  prove  the  truth  of  his  objections. 

The  statute  provides  for  the  issuance  of  an  open  venire  in  certain 
cases,  and  leaves  the  question  as  to  the  mode  of  selecting  the  jurors 
by  open  venire,  or  otherwise,  to  the  discretion  of  the  court:  Stat. 
1881,  23. 

The  order  of  the  court  recites  the  statutory  facts  ''that  the  reg- 
ular panel  of  trial  jurors  *  *  *  has  been  exhausterl,"  which 
justified  the  court  in  issuing  an  open  venire,  and  it,  also,  recites  the 
fact  that  it  appeared  to  the  court  "that  it  was  necessary  to  summon 
additional  jurors.'' 

The  offer  as  made  was  too  general.  It  was  not  to  prove  any  spe- 
cific fact,  as,  for  instance,  that  the  regular  panel  was  not  exhausted^ 
or  to  give  the  number  of  the  jurors,  on  the  regular  panel,  if  any. 

The  law  leaves  the  question  of  necessity  to  the  discretion  of  the 
court  instead  of  the  judgment  of  the  prisoner.  There  is  nothing  in 
the  record  which  tends,  in  the  slightest  degree,  to  show  that  the 
court  abused  its  discretion. 
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The  offei*,  as  made,  was  properly  overruled. 

3.  The  objection  that  the  jurors  were  not  lawfully  sworn  is  with- 
out any  substantial  merit.  The  oath  administered  was  as  follows: 
^'You,  and  each  of  you,  do  solemnly  swear  that  you  will  well  and 
truly  try  this  cause,  and  a  true  verdict  reruiier  according  to  the  law  and 
the  evidence.     So  help  you  God.'* 

The  principle  of  the  common  law  is  that  oaths  are  to  be  adminis- 
tered to  all  persons  according  to  their  opinions,  and  as  it  most 
affects  their  consciences.  The  criminal  practice  act  of  this  state 
does  not  provide  any  particular  form  of  oath  to  be  administered  ex- 
cept in  justice  courts:  1  Gomp.  L.,  2,229,  and  this  form  is  the  one 
generally  used  in  the  district  courts,  and  is  substantially  the  oath  as 
usually  administered  at  the  common  law.  It  is  as  follows:  ^' You 
do  swear  (or  affirm, ^as  the  case  may  be)  that  you  will  well  and  truly 
try  this  issue  bettveen  the  state  of  Nevada  and  A.  £.,  the  de/etidantt  and 
a  true  verdict  give  according  to  the  evidence.'*  The  only  objection 
to  the  form  of  the  oath  as  administered  in  this  case,  worthy  of 
notice,  is  in  the  use  of  the  words  'Hhis  cause,"  instead  of  ''this  | 

issue  between  the  state  of  Nevada  and  Charles  Angelo,  the  defend-  i 

ant."  The  latter  words  are  preferable,  and  it  would  always  be  best 
not  to  depart  from  the  language  of  the  statute  in  this  respect.  We 
do  not,  however,  think  that  the  change  as  made  vitiates  the  sol- 
emnity of  the  oath,  or  is  such  a  departure  from  the  regular  form  as 
to  entitle  appellant  to  a  new  trial. 

The  form  of  the  oath  as  prescribed  by  statute  should  always  be 
followed.  The  substance  of  the  oath  cannot  be  dispensed  with: 
State  V.  Rollins,' 2  N.  H.,  532;  Harriman  v.  State,  2  O.  Greene,  285; 
Maher  v.  State,  3  Min.,  447;  Bawcom  v.  State,  41  Tex.,  191;  Sut- 
ton V.  State,  41  Tex.,  515;  Bray  v.  State,  41  Tex.,  561;  Morgan  v. 
State,  42  Tex.,  224;  Edwards  v.  State,  49  Ala.,  336;  State  v.  Owen, 
72N.C.,.611. 

The  oath  to  well  and  trtdy  try  ''  the  cause  "  was  the  same  in  sub- 
stance as  an  oath  to  well  and  truly  try  ''this  issue  between  the 
state  of  Nevada  and  Charles  Angelo,  the  defendant."  From  an  ex- 
amination of  the  Texas  cases,  above  cited,  it  will  be  seen  that  the 
courts  of  that  state  have  been  very  strict  in  requiring  the  substance 
of  the  oath  given. 

In  Faith  v.  State,  32  Tex.,  374,  the  precise  point  here  presented 
was  held  insufficient  to  justify  a- reversal.  The  court  said:  "The 
jury  were  sworn  *  well  and  truly  to  try  tlie  cause  and  a  true  verdict 
render  according  to  law  and  evidence.'  This,  though  not  in  the  pre- 
cise language  of  the  statute,  is  a  substantial  compliance." 

4.  Appellant  offered  to  prove  *'  the  punishment  he  had  received 
at  the  hands  of  the  prison  authorities,  after  his  recapture,  for  the 
alleged  offense."  This  was  wholly  immaterial.  It  had  nothing 
whatever  to  do  with  the  question  oi  the  guilt  or  innocence  of  the 
defendant,  and  was  very  properly  refused. 

We  have  specifically  noticed  all  the  objections  relied  up  on  by 
appellant,  which  are  presented  by  the  record. 
The  judgment  of  the  district  court  is  affirmed. 
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SUPREME  COURT  OF  OREGON. 
"Webb  v.  Niokerson. 

FUed  October  S3,  1884. 

Pabtial  Defenses  at  Common  Law  and  under  Code,  how  Pleaded.— At  common  ]aw 
every  pleA  must  go  to  the  whole  cause  of  action,  and  be  an  entire  answer  thereto  on  the  re- 
oord.  The  same  rule  prevails  under  the  code,  except  that  matter  may  be  set  up  by  way  of 
answer  which  constitutes  only  a  partial  defense;  but  in  such  case  it  roust  be  pleaded  as  a  par- 
tial defense  and  not  assume  to  answer  the  entire  cause  of  action. 

Introduction  of  Liquors  into  Indian  Reservation— Seizure  of  Propbrtt  Used  foe. 
Proi)erty  in  the  possession  of  a  person  other  than  the  owner,  who  is  usin^  it  for  the  purpose 
of  introducing  spirituous  liquors  upon  an  Indian  reservation,  may  be  seized  by  the  govern- 
ment agent  in  charge  of  such  reservation,  and  delivered  over  to  the  proper  officer,  to  oe  pro- 
ceeded against  for  forfeiture.  If  such  agent  surrenders  the  property  to  the  owner,  upon  de- 
mand, he  does  not  thereby  admit  the  illegidity  of  the  seizure. 

The  Same— Justification  of  Seizure,  how  Alleged.— In  an  action  brought  in  a  state 
court  against  the  government  agent,  for  a  wrongful  taking  of  such  property,  the  agent  may 
justify  his  seizure  under  section  2,140  of  the  United  States  revised  statutes,  although  the 
state  court  had  no  jurisdiction  of  the  offense  for  which  the  seizure  was  made.  Such  lustifi- 
cation,  however,  to  be  available  as  a  defense,  must  allege  that  the  person  introducing  the 
spirituous  liquors  Was  either  a  white  person  or  an  Indian. 

Appeal  from  a  judgment  of  the  oirouit  court  for  Klamath  coanty. 
The  opinion  states  the  facts. 

JET.  B.  WcUabn,  for  the  appellant. 
Bonkckm  &  Ramsey^  for  the  respondent. 

Thayeb,  J.  This  is  an  appeal  from  a  judgment  recovered  bj  the 
respondent  against  the  appellant,  for  the  sum  of  two  hundred  dol- 
lars damages  for  an  alleged  forcible  taking  and  detention  by  the  ap- 
pellant of  a  certain  span  of  hoi-ses  and  their  harness,  belonging  to 
the  respondent,  claimed  in  respondent's  complaint  to  be  of  the 
value  of  two  hundred  and  fifty  dollars.     It  is  alleged  in  the  com- 

Slaint  that  said  taking  of  the  team  and  horses  occurred  on  the  fourth 
ay  of  April,  1881,  at  what  was  then  known  as  Lake  county,  now 
Klamath;  that  the  detention  continued  for  a  period  of  fifty  days; 
that  the  use  of  the  team  during  that  time  was  worth  four  dollars  a 
day;  that  respondent,  in  order  to  recover  it,  was  compelled  to  travel 
from  his  residence  in  Jackson  county  to  Klamath  agency,  a  distance 
of  one  hundred  and  ninety  miles,  and  back,  occupying  a  period  of 
twenty-five  days,  during  which  time*  he  was  prevented  from  pursu- 
ing his  business;  that  bis  time  so  employed  was  worth  two  dollars 
a  day.  That  he  has  necessarily  expended  in  so  traveling,  and  in 
his  maintenance,  the  sum  of  eighty  dollars,  and  was  compelled  to 
employ  an  attorney  to  assist  him  in  his  recovery  of  the  team,  for 
which  he  paid  ten  dollars. 

The  appellant  interposed  an  answer  to  the  complaint,  which  con- 
tained a  denial  of  all  the  material  allegations  therein  contained, 
and  the  following  matter  as  a  separate  defense,  viz:  ''The  defend- 
ant, for  a  further  and  separate  answer  and  defense  to  said  amended 
complaint,  alleges,  that,  on  the  fourth  day  of  April,  1881,  and  ever 
since,  this  defendant  was,  and  is,  and  has  been,  an  Indian  agent  of 
the  government  of  the  United  States  for  the  Klamath  Indian 
agency  and  reservation  in  the  state  of  Oregon,  duly  appointed  and 
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qualified  and  acting  as  such,  and  that  he  was  at  all  times  mentioned 
and   described  in  the  complaint,  as  such  agent,  in  charge  of  said 
Klamath  Indian  agency  and  reservation;  that  said  Klamath  Indian 
reservation  was  at  all  times  mentioned  in  the  complaint,  and  now 
is,  the  Indian  country;  that,  on  the  eighth  day  of  April,  1881,  W.  S. 
Webb,  Jr.,  the  son  of  the  plaintiff,  did  wrongfully,  without  any  or- 
der from  the  war  department  of  the  United  States,  or  any  order  of 
any  .officer  duly  authorized  thereunto  by  the  war  department  of  the 
United  States,  introduce  into  and  upon  said  Klamath  Indian  res- 
ervation, being  then  and  there  under  the  charge  of  this  defendant, 
as  aforesaid,  spirituous  liquors,  to  wit:  ten  gallons  of  whiskey;  and 
that  the  team  and  horses  described  in  the  complaint  were  then  and 
there  in  the  possession  of  the  said  W.  S.  Webb,  Jr.,  in  and  upon  said 
Klamath  Indian  reservation,  and  were  then  and  there  actually  used 
and  being  used  by  the  said  W.  S.  Webb,  Jr.,  in  carrying  said  spi- 
rituous liquors  into  and  upon  said  Klamath  Indian  reservation,  as 
aforesaid;  that,  on  the  said  8th  day  of  April,  1881,  this  defendant 
being  then  and  there   the  Indian  agent  of  the  United  States,  in 
charge  of  said  Klamath  Indian  reservation,  as  aforesaid,  had  rea-* 
son  to  suspect,  and  did  suspect,  and  was  informed,  th(^t  the  said  W. 
S.  Webb,  Jr.,  had  introduced  said  ten  gallons  of  whiskey  into  said 
Indian  reservation,  as  hereinbefore  stated,  in  violation  of  the  stat- 
utes of  the  United  States  in  such  case  made  and  provided,  and  so 
having  to  suspect,  and  being  so  informed,  in  pursuance  of  his  duty 
as  such  Indian  agent,  did  then  and  there,  as  he  lawfully  might, 
cause  the  wagon  of  the  said  W.  S.  Webb.  Jr.,  then  and  there  being 
drawn   by  the  team   described  in   the  complaint,  in  and  upon  the 
Klamath  Indian  reservation  aforesaid,  to  be  searched;  that,  in  and 
by  reason  of  said  search,  the  said  ten  gallons  of  whiskey  were  then 
and  there  found  concealed  in  said  wagon;  that  this  defendant  then 
and  there,  as  Indian  agent,  as  aforesaid,  as  he  lawfully  might,  did 
seize  the  said  whiskey  and  the  said  team,  in  order  that  he  might 
deliver  the  same  to  the  proper  officer  of  the  United  States,  to  be 
disposed  of  as  provided  by  the  laws  of  the  United  States,  and  did 
then  and  there  destroy  said  whiskey;  that  this  defendant  did,  for  the 
purpose  aforesaid,  retain  the  possession  of  the  team  and  harness 
aforesaid,  until  the  first  day  of  Mav,  1881,  at  which  time  the  plaint- 
iff  having  duly  demanded  the  possession  of  the  said   property,  and 
having  filed  his  affidavit  in  due  form  of  law,  to  the  effect  that  said 
horses  and  harness  were  the  property  of  the  plaintiff,  and  that  he ' 
had  no  knowledge  of  the  said    wrongful    acts   of    the  said   W.   S. 
Webb,  Jr.,  immediately  delivered  the  said    horses    and  harness 
into  the  possession  of  the  plaintiff." 

The  respondent  demurred  to  this  matter  of  defense  for  the  reason 
that  it  did  not  set  forth  facts  sufficient  to  constitute  a  cause  of  de- 
fense, which  demurrer  the  court  below  sustained,  and  that  ruling  is 
the  only  assignment  of  error  to  be  considered  in  the  case. 

The  respondent's  counsel  maintains  that  the  demurrer  was  prop- 
erly sustained,  for  the  reason  (1)  that  the  matter  plead  as  a  defense 
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did  not  authorize  the  appellant  to  seize  the  team  and  property,  un- 
der section  2,140  of  the  United  States  revised  statutes,  as  it  did  not 
show  that  W.  8.  Webb,  Jr.,  was  either  a  white  person  or  an  Indian; 

(2)  that  it  was  not  a  sufficient  justification  for  seizing  the  property 
of  W.  S.  Webb,  8r.,  for  the  misconduct  of  W.  8.  Webb,  Jr.;  and 

(3)  that  appellant,  by  surrendering  the  property  to  the  respondent, 
admitted  that  his  seizure  of  it  was  illegal. 

At  common  law,  every  plea  must  go  to  the  whole  cause  of  action, 
and  be  an  entire  answer  thereto  on  the  record.  This  was  a  funda- 
mental principle,  and  it  prevails  under  the  code  except  that  matter 
may  be  set  up  by  way  of  answer  which  constitutes  a  partial  defense; 
but  in  the  latter  case  it  must  be  pleaded  as  a  partial  defense,  and 
not  assume  to  answer  the  entire  cause  of  action:  Fitzsimmons  v. 
Fire  Ins.  Co.,  18  Wis.  246.  The  second  and  third  reasons  claimed 
by  respondent's  counsel  for  sustaining  the  demurrer  here,  are,  in 
our  opinion,  entirely  untenable.  As  an  abstract  proposition,  the 
appellant  would  not  be  justified  in  seizing  the  property  of  8.  W. 
Webb,  8r.  for  the  misconduct  of  S.  W.  Webb,  Jr.,  but  when  the 
latter  is  found  in  possession  of  the  property  of  the  former,  and 
using  it  to  introduce  spirituous  liquors  upon  an  Indian  reservation, 
of  which  the  appellant  is  Indian  agent,  the  appellant  would  not  only 
have  the  right,  but  it  would  be  his  duty  to  seize  it  and  deliver  it 
oyer  to  the  proper  officer  to  be  proceeded  against  for  forfeiture. 
The  appellant  could  not  be  expected  to  stop  in  such  a  case  and  in- 
quire as  to  whether  W.  8.  Webb,  Jr.  was  the  owner  of  the  team  he 
was  using  to  haul  the  contraband  article  onto  the  reservation.  Nor 
did  the  appellant  admit  the  illegality  of  the  seizure  of  the  team  by 
surrendering  it  in  the  manner  set  out  in  the  separate  defense.  The 
section  of  the  revised  statutes  referred  to  makes  it  his  duty,  when 
he  has  reason  to  suspect  or  is  informed,  that  any  white  person  or 
Indian  is  about  to  introduce  or  has  introduced  any  spirituous 
liquors  or  wine  into  the  Indian  country,  in  violation  of  law,  to  cause 
ihe  boats,  stores,  packages,  wagons,  sleds  and  places  of  deposit  of 
such  person,  to  be  searched,  and  if  any  such  liquor  is  found  there- 
in to  seize  it,  and  the  boats,  trains  etc.  used  in  conveying  the  same. 
It  is  true  the  law  also  requires  him  to  deliver  over  the  property 
seised  to  the  proper  officer,  to  be  proceeded  against  by  libel  in  the 
proper  courts  for  forfeiture;  but  if  he  neglected  his  duty  in  that 
respect  by  delivering  the  team  to  the  respondent  upon  his  demand, 
aiid,  after  he  had  filed  his  affidavit  referred  to  in  the  said  defense, 
the  latter  cannot  certainly  take  any  advantage  of  it.  The  action  was 
for  a  wrongful  taking  of  the  property,  and  the  appellant  had  the 
right  to  plead  that  he  had  committed  no  wrong  by  showing  a  state 
of  facts  authorizing  him  to  seize  it. 

The  respondent']^  counsel  contends  that  the  state  courts  h^ve  no 
right  to  inquire  into  an  alleged  forfeiture  in  sacli  cases.  This  is 
undoubtedly  true,  but  they  are  not  thereby  precluded  from  inquir- 
ing into  an  alleged  wrong  charged  agtxinst  a  p  irty.  A  Uaibed  Sbibdi 
marshal  could  justify  his  arrest  of  a  party  in  an  action  against  him 
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therefor  in  a  state  court,  although  the  state  court  had  no  jurisdiction 
of  the  offense  upon  which  the  arrest  was  made.  The  right  to  juentify 
for  an  arrest  or  seizure  in  an  action  therefor,  cannot  possibly  aepena 
upon  the  question  of  the  jurisdiction  of  the  court  in  whicn  the  ac- 
tion is  brought  over  the  subject  matter  of  the  arrest  or  seizure.  The 
counsel  for  the  respondent  relies  upon  Gelston  et  al  y.  Hojt,  3 
Wheat.,  246,  as  establishing  his  third  ground  for  sustaining  the  de- 
murrer. We  haye  examined  that  case  with  some  care  but  haye  been 
unable  to  discover  its  applicability  to  the  one  at  bar.  The  defense 
there  could  not  be  sustained  as  there  had  been  an  adjudication  of 
acquittal,  and  no  certificate  of  reasonable  cause  for  the  seizure  had 
been  given,  and  it  was  held  that  the  action  for  the  seizure  could  not 
be  maintained  during  the  pending  of  the  proceeding  for  condemnap- 
tion.  In  the  case  at  bar  there  has  been  no  adjudication  upon  the 
seizure.  The  proceeding  was  arrested  as  much  by  the  act  of  the  re- 
spondent as  of  the  appellant,  and  he  is  as  much  affected  by  the  result 
as  the  appellant  is. 

The  other  reason  for  sustaining  the  demurrer  is  purely  teohnioaL 
It  is  very  apparent  that  W.  S.  Webb,  Jr.,  is  a  white  person.  Thai 
fact  was  doubtless  so  well  understood  that  appellant's  attorney  oyer- 
looked  the  necessity  of  alleging  it  in  the  separate  answer.  The 
facts  which  are  therein  alleged,  and  admitted  by  the  demurrer  to 
be  true,  show  that  the  said  W.  S.  Webb,  Jr.,  was  guilty  of  a  grave 
offenne,  and  if  they  had  included  the  allegation  referred  to,  that  he 
was  a  white  person,  would  have  constituted  a  complete  defense-  to 
the  action.  In  viewing  the  affftir  from  the  record  standpoint  of  the 
case,  the  court  can  arrive  at  no  other  conclusion  than  that  the  ap- 

Eellant  has  been  unjustly  dealt  by,  and  it  would  gladly  have  laid 
old  of  any  point  that  would  legally  have  authorized  it  to  reverae 
the  judgment  against,  but  the  said  section  of  the  United  States 
revised  statutes  only  authorizes  in  terms,  a  seizure  in  such  cases  as 
against  a  white  person  or  an  Indian;  and  as  it  is  a  penal  statute  the 
court  does  not  feel  warranted  in  extending  it  beyond  the  language 
employed.  It  is  most  extraordinary  that  congress  intended  to  con- 
fine the  right  of  seizure  in  such  a  case  to  the  two  classes  of  persons 
mentioned,  yet  it  is  diflScult  to  understand  why  it  used  the  words 
^'  white  person  or  Indian  "  if  it  had  intended  to  include  other  classes 
as  well.  At  all  evente,  the  court  does  not  consider  that  it  is  author- 
ized to  look  beyond  the  language  of  the  act  to  ascertain  the  inten- 
tion of  the  body  that  framed  and  enacted  it  in  a  case  of  the  seizure 
of  a  person's  property  for  forfeiture. 

The  court  regards  these  views  as  decisive  of  the  question  last 
considered,  and  as  determining  the  case.  The  new  matter  was  in- 
su£Bcient  as  a  complete  defense  to  the  action,  and  while  it  might 
have  been  used  as  a  partial  defense  or  in  mitigation  of  damages, 
yet  it  cannot  be,  as  it  professes,  to  answer  the  entire  cause  of 
action.  It  has  been  suggested  by  appellant's  counsel  that  the  de- 
murrer should  have  pointed  out  this  defect,  but  the  court  is  of 
opinion    that   the    practice  which  governs  in  that  particular  is 
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analogoas  to  that  which  obtains  in  case  of  a  demarrer  to  a  complaint 
where  it  is  claimed  that  it  does  not  contain  facts  sufficient  to  con- 
stitute a  cause  of  action. 
The  judgment  of  the  circuit  court  is  therefore  affirmed. 


Goasw£LL  V.  Wilson, 

Filed  November  10,  188 A. 

Pabtnebship  How  Created— Essential  Elements  of.— A  partnership  is  a  contract 
between  two  or  more  competent  peraons  to  place  their  money,  efFects,  labor,  and  skill,  or 
■ome  or  all  of  them,  in  lawful  commerce  or  business,  and  to  divide  the  profits  and  bear  the 
loes  in  certain  proportions. 

The  Same— Agreement  to  Share  PBoriTs  and  Loss.— To  oonstiti^te  a  partnership  inter  se 
mere  community  of  interest  w  not  sufficient:  there  must  be  an  agreement  to  share  in  tne  pr>f- 
its  Msd  loss.  Such  agreement  must  provide  for  an  interest  in  the  profits  as  profits,  and  not  for 
a  mere  division  of  the  gross  eamingp,  and  such  profits  must  be  shared  as  the  result  of  the 
adventure  or  enterprise ,  and  not  simply  as  a  measure  of  compensation. 

The  Same— Breach  oir  Partnership  Aorbembnt— Dissolution  oh*  Partnership.— The 
existence  of  a  partnership  does  not  depend  upon  the  fact  that  each  of  the  partners  has  in  lUl 
things  complied  with  his  agreement.  If  the  contract  has  been  made,  property  and  labor  con- 
tributed, and  the  partnership  business  commenced,  the  partnership  continues  until  legally 
dissolved. 

The  Evidence  Rbyibwed,  and  held  that  a  partnership  existed  between  the  defendant 
and  the  plaintifiTs  vendor. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lake  couutj. 
The  opinion  states  the  facts. 

John  Kehay  and  N.  B,  Knight,  for  the  appellant. 
StrcUUyn  dt  Fullerion,  for  the  respondent. 

LoBD  J.  This  is  a  suit  for  ther  dissolution  of  a  copartnership 
alleged  to  exist  between  one  D.  B.  Jones  and  the  defendant,  H.  0. 
Wilson,  for  an  accounting,  and  the  appointment  of  a  receiver.  The 
plaintiff  is  a  purchaser  at  an  execution  sale  of  all  the  right,  title  and 
interest  of  the  said  Jones  in  such  alleged  copartnership,  and  by  rea- 
son thereof,  alleges  he  is  now  the  owner  of  all  of  such  right,  title 
and  interest  of  the  said  Jones  in  the  property  of  said  copartnership, 
and  not  desirous  himself  of  continuing  such  copartnership,  he  prays 
the  appointment  of  a  receiver  and  for  an  accounting,  to  the  end  that 
the  liabilities  of  such  copartnership  may  be  paid  and  discharged 
and  his  rights  and  interests  as  such  purchaser  may  be  ascertained 
and  determined.  Upon  issue  being  joined,  the  evidence  in  the  case 
was  taken  and  submitted,  and  the  court  below  finding  that  no  part- 
nership existed  between  the  parties  as  alleged,  dismissed  the  bill 
for  want  of  equity.  From  this  decree  the  plaintiff  appeals,  and 
brings  his  suit  to  this  court.  The  matter  out  of  which  the  conten- 
tion principally  arises,  is  in  reference  to  a  certain  contract  made 
and  executed  between  the  said  Jones  and  the  defendant,  Wilson, 
for  the  purpose  of  forming  a  copartnership  in  the  business  of  sheep 
raising,  the  terms  and  conditions  of  which,  the  plaintiff  claims,  have 
been  substantially  performed  and  carried  into  effect,  where bv  the 
partnership  in  question  was  established.   The  contract  was  as  follows : 
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"  Articles  of  agreement  are  concluded,  this  nineteenth  day  of 
June,  A.  D.  one  thousand  eight  hundred  and  seventy-fiye,  between 
H.  0.  Wilson,  Tehama  county,  Oalifornia,  party  of  the  first  part, 
and  D.  B.  Jones  of  Grant  county,  state  of  Oregon,  party  of  the  sec- 
ond part,  witnessetb :  That  the  said  parties  above  named  agree  to 
and  with  each  other,  that  they  will  enter  into  co-partnership  at 
Warner  lake,  Grant  county,  Oregon,  for  the  purpose  of  sheep  rais- 
ing, which  occupation  is  to  be  our  specialty;  H.  C.  Wilson,  of  the 
first  part,  agrees  to  furnish  two  thousand  head  of  sheep  (or  more  as 
may  be  agreed  upon),  for  the  use  of  the  co-partnership,  at  the  rate 
of  three  dollars  and  fifty  cents  per  head,  and  D.  B.  Jones  of  the 
second  part,  agrees  that  after  fifteen  hundred  dollars  is  taken  from 
the  half  value,  that  he  is  to  give  his  note  to  H.  C.  Wilson^  of  the 
first  part,  for  the  remainder  of  the  one-half  of  the  sheep  at  the  same 
valuation,  said  note  to  draw  interest  at  the  rate  of  one  per  cent,  per 
month  from  the  date  until  paid.  That  said  H.  C.  Wilson,  of  the 
first  part,  agrees  to  make  such  payments  on  the  lands  that  said  oo- 
partnership  may  purchase  from  the  state  of  Oregon,  as  universi^ 
lands,  or  from  the  Oregon  central  military  company  (if  such  landb 
are  purchased),  which  purchases  may  be  at  the  discretion  of  both 
parties  hereto;  and  the  said  H.  C.  Wilson  agrees  to  make  such  pay- 
ments on  such  lands  as  may  be  required  for  the  year  1875,  which 
will  be  the  first  payment,  and  the  said  D.  B.  Jones  agrees  to  make 
the  second  payment,  H.  C.  Wilson  the  third  payment,  and  D.  B. 
Jones  the  fourth  pajrment.  Each  party  hereto  agreeing  to  pay  one- 
half  of  the  purchase  price  and  all  the  expenses  that  may  be  incurred 
in  the  purchase  of  any  or  all  of  said  lands  that  may  be  purchased 
from  said  parties  above  named,  and  also  each  party  agreeing  to  pay 
one-half  of  all  expenses  incurred  in  the  purchase  and  care  of  said 
sheep. 

"And  it  is  further  agreed  by  both  parties  hereto  that  said  sheep 
and  their  increase  is  to  be  under  the  care  and  control  of  said  H.  O. 
Wilson,  and  that  both  of  said  parties  are  to  pufc  up  such  quantities 
of  hay  each  season  for  said  sheep  as  the  said  H.  C.  Wilson  may 
think  proper  to  be  done,  at  the  equal  expense  of  both  parties  hereto. 
This  agreement  to  go  into  effect  as  soon  as  M.  Tipton  relinquishes 
his  right  to  the  lands  hereinbefore  mentioned. 

*  *  In  witness  whereof  we  have  hereunto  set  our  hands  this  nine- 
teenth day  of  June,  A.  D.  1875. 

"(Signed)  H.  C.  Wilson. 

"(Signed)  D.  B.  Jones. 

"  Done  in  the  presence  of  Eabpab  Kuble." 

The  defendant  Wilson  admits  the  execution  of  this  contract,  but 
denies  that  its  terms  or  conditions  have  ever  been  performed,  or  that 
any  co-partnership  was  ever  formed  or  established  in  pursuance  of 
its  provisions;  and  claims  that  owing  to  the  inability  and  failure  of 
the  said  Jones  to  comply  with  his  part  of  the  agreement,  it  was  mu- 
tually abrogated  and  abandoned  by  them;  that  another  and  differ- 
ent arrangement  was  made,  and  a  contract  entered  into  between 
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them  in  which  it  was  expressly  stipulated  in  writing  that  when  Jones 
paid  him  a  certain  sum — the  purchase  priqe  of  the  sheep — then  only 
was  he  to  deliver  to  Jones  one-half  of  the  band  of  sheep  and  their 
increase.  The  first  question  for  us  to  decide  is:  Was  there  a  part- 
nership ?  If  there  was,  then  it  is  not  denied  that  an  accounting  is 
necessary  for  a  proper  settlement  of  the  partnership  affairs.  A 
partnership  has  been  defined  to  be  a  contract  of  two  or  more  compe- 
tent persons  to  place  their  money,  effects,  labor  and  skill,  or  some, 
or  all  of  them,  in  lawful  commerce  or  business,  and  to  divide  the 
profits  and  bear  the  loss  in  certain  proportions:  3  Kent's  Com.,  23; 
Story  on  Fartn.,  sec.  2.  Mere  community  of  interests  is  not  suffi- 
cient, but  there  must  be  an  agreement  to  share  in  the  profits  and 
loss:  Holmes  v.  U.  In.  Co.,  John.'s  Cases,  329;  Post  v.  Kimbosly, 
9  John.,  470.  Hot  will  an  agreement  to  divide  the  gross  earnings 
constitute  individuals  partners,  but  there  must  be  an  interest  in  the 
profits  as  profits:  Patterson  v.  Blanchard,  5  N.  Y.,  186;  Hunsbrit  v. 
Howland,  6  Denio,  68;  and  such  profits  must  be  shared  as  the  result 
of  the  adventure  or  enterprise  in  which  both  are  interested,  and 
not  simply  as  a  measure  of  compensation:  Ogden  v.  Astor,  4 
Sandf.,  311. 

These  references  are  sufficient  to  show  that  a  communion  of  profits 
and  loss  is  essential  in  order  to  constitute  a  partnership,  and  this,  it 
would  seem,  is  the  true  test  to  determine  whether  persons  are  part- 
ners or  not.  It  will  be  observed  by  the  terms  of  the  agreement  that 
it  is  to  go  into  effect  as  soon  as  Mr.  Tipton  relinquishes  his  right  to 
land  mentioned  in  the  agreement.  The  evidence  discloses  that  Jones, 
in  pursuance  of  that  agreement,  went  to  Linkville,  about  the  first  of 
Ju^,  1875,  and  saw  Mr.  Tipton,  who  relinquished  all  right  he  had 
to  the  lands  referred  to,  and  that  he  wrote  to  Wilson  of  this  result, 
requesting  him  to  send  the  money  to  Salem  to  pay  for  the  land,  and 
that  subsequently  the  deed  was  sent  to  him.  Jones  also  testifies 
that  about  the  tenth  of  September,  1875,  he  went  to  Susan  river  for 
the  purpose  of  securing  the  sheep  and  bucks;  that  Wilson  and 
another  man  drove  them  out  of  the  corral,  and  that  a  man  by  the 
name  of  Johnson  counted  them  as  they  came  out  o{  the  shoot;  that 
a  man  with  him  by  the  name  of  Moore  drove  the  sheep,  and  he 
drove  the  team;  that  the  sheep  were  delivered  to  him  by  Wilson  for 
the  purposes  of  the  co-partnership,  in  pursuance  of  their  agreement 
made  at  Jacksonville,  and  then  driven  to  Warner  valley,  and  the 
business  of  sheep-raising  thus  commenced  as  provided  in  such  agree- 
ment. Upon  the  question  of  the  delivery  of  the  sheep  at  this  time, 
and  as  thus  sworn  to  by  Jones,  the  defendant,  Wilson,  testifies  in 
substance  that  he  did  not  deliver  the  sheep  to  Jones,  but  to  Moore, 
who  held  the  possession  for  him;  that  his  reasons  for  so  doing  were 
that  it  had  come  to  his  knowledge  that  Jones  was  involved  in  debt, 
and  to  secure  himself  against  loss,  and  to  avoid  all  possibility  of 
difficulty  and  annoyance,  he  put  Moore  in  possession  of  the  sheep; 
and  that  subsequently  a  written  obligation  was  given  by  Jones  to 
him,  in  which  it  was  expressly  stipulated  that  the  delivery  of  the 
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sheep  shoald  be  postponed  until  full  payment  was  made  therefor- 
This  obligation  is  as  follows : 

''$2,624.20.  One  day  jafter  date  I  promise  and  bind  myself  and 
heirs  to  yoy  to  H.  C.  Wilson,  or  order,  the  iust  and  full  sum  of  two 
thousand  six  hundred  and  twenty-four  dollars  and  thirty  cent^,  in 

f;old  coin,  with  interest  at  the  rate  of  one  per  cent.,  in  like  gold  com, 
or  a  half  interest  in  twenty-one  hundred  and  twenty-six  head  of 
sheep.  The  consideration  of  the  above  obligation  is  such,  that  when 
the  said  D.  B.  Jones,  or  his  heirs,  pay  to  H.  C.  Wilson  the  above 
named  sum,  with  interest,  then  the  said  Wilson  is  to  deliver  to  the 
said  D.  B.  Jones  one-half  of  the  above  band  of  sheep  and  their 
increase. 

''(Signed)  "D.  B.  Jones. 

"  Warner  Valley,  Grant  Co.,  September  16,  1876." 
To  preserve  the  order  of  time,  we  shall  defer  reference  to  the  en- 
dorsements on  the  back  of  this  note  or  obligation  at  present.  It 
will  be  noticed  in  the  transaction  as  thus  far  detailed  that  there  is 
no  conflict  in  the  evidence  except  as  to  whom  the  possession  and 
delivery  was  given,  at  Susan  river,  Jones  testifying  that  the  posses- 
sion and  delivery  of  the  sheep  was  made  to  him  by  Wilson  lor  the 
copartnership,  and  in  pursuance  of  the  original  agreement,  and 
Wilson  testifying  that  the  possession  and  delivery  of  the  sheep  was 
not  made  to  Jones,  but  to  Moore,  to  be  held  for  him,  and  in  further 
confirmation  of  which  and  to  more  particularly  define  their  rights 
and  interests  in  the  premises,  the  note  and  obhgation  of  September 
16,  1876,  was  given.  The  contention  of  the  defendant,  Wilson, 
therefore,  is  that  the  original  agreement,  which  contemplated  his 
furnishing  the  band  of  sheep  for  the  copartnership,  and  the  giving 
by  Jones  his  note  to  Wilson,  after  deducting  the  one  thousand  five 
hundred  dollars  from  the  half  value,  according  to  the  terms  thereof, 
was  abandoned,  because,  as  he  claims,  there  was  no  sheep  delivered 
to  Jones  for  the  copartnership  at  Susan  river,  as  the  express  stipu- 
lation in  the  writing  of  September,  1876,  is  in  contradiction  of  such 
delivery  for  the  purposes  of  a  copartnership  in  the  sheep  as  pro- 
vided in  the  original  agreement.  It  will  be  observed  that  more  than 
a  year  intervenes  between  the  original  agreement  and  the  note  and 
obligation  upon  which  the  defendant  relies  to  establish  there  was  no 
delivery  of  the  sheep  to  Jones  at  Susan  river  for  the  use  of  the  al- 
leged copartnership,  and  about  a  year  from  the  time  of  the  transac- 
tion at  Susan  river  to  the  execution  of  the  note.  What  was  done 
prior  to  the  Susan  river  transaction  and  in  furtherance  of  the  con- 
plated  copartnership,  stands  uncontradicted.  To  ascertain,  then, 
whether  the  sheep  were  delivered  to  Jones  and  for  the  use  of 
the  copartnership  or  otherwise,  becomes  the  important  inquiry, 
and  can  only  be  determined  in  the  light  of  all  the  surrounding 
facts  and  circumstances  as  disclosed  by  the  evidence.  It  was  about 
the  tenth  of  September,  1875,  that  the  sheep  were  counted  out  at 
Susan  river,  and  then  driven  to  Warner  Valley,  the  place  designated 
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by  the  original  agreement  for  the  oopartnerbhip  to  engage  in  the 
bnsinees  of  sheep  raising. 

In  a  letter  written  by  Wilson  and  mailed  to  Jones,  dated  Novem* 
ber  17,  1875,  he  says:  ^'As  soon  as  yon  get  the  sheep  all  right,  you 
can  send  me  your  note  dated  from  the  day  you  ^ot  the  sheep,  with 
interest  as  understood  by  us.  As  life  is  uncertain,  and  it  saves  mis- 
imderstanding  hereafter,  keep  all  the  aooounts  pertaining  to  the 
sheep  strict,  so  that  there  will  be  no  misunderstanding."  And  again : 
'*  When  we  want  to  sell  or  divide,  if  the  sheep  do  not  do  well,  I  will 
not  want  to  keep  them  then.  Have  the  note  sent  also  for  half  of 
the  sheep,  as  I  nave  nothing  to  show  for  what  you  owe  me,"  etc. 
By  this  letter,  written  right  on  the  heels  of  the  Susan  river  transac- 
tion, it  is  quite  clear  that  Wilson  understood  that  Jones  ''got"  his 
sheep,  and  owed  ~  him  for  one-half  of  them,  for  which  he  was  to 
give  him  his  note,  and  this  is  in  accordance  with  the  original  agree- 
ment and  the  testimony  of  Jones  in  respect  to  this  matter.  And 
more,  it  not  only  recognizes  in  effect  the  possession  of  Jones  of  the 
whole  band  of  sheep,  out  that  he  has  a  naif  interest  in  the  owner- 
ship of  them,  and  which  in  the  event  the  ''sheep  do  not  do  well,"  he 
is  willing  to  ''sell  or  divide,"  as  may  be  deemea  best  under  the  cir- 
cnmstancee.  If  Jones  had  no  possession,  or  ownership  in  the  band 
of  sheep,  what  has  he  got  to  "sell  or  divide,"  or  for  which  he 
"owes"  him,  and  for  which  the  note  is  requested  to  be  sent  "to 
show  that  you  owe  me  ?"  In  the  light  of  what  had  preceded,  and 
what  had  been  done,  the  import  of  this  letter  is  plain  and  unmis- 
takable. It  shows  that  Wilson  understood  that  tne  possession  was 
in  Jones  for  the  partnership,  and  that  Jones  owed  him  for  one-half 
of  the  sheep  as  specified  in  the  agreement,  a  construction  and  mean- 
ing which  excludes  and  shuts  out  his  suggestion  that  the  deliverv 
was  to  Moore  to  hold  possession  for  him.  And  this  is  made  still 
more  evident  by  the  fact  that  in  the  settlement  of  their  accounts,  the 
correctness  of  which  is  not  disputed,  the  sheep  are  not  only  treated 
as  partnership  property,  but  tne  services  of  Moore  as  herder  are 
charged  to  the  firm  of  J  ones  &  Wilson,  and  paid  for  out  of  the  funds 
of  the  firm. 

In  another  letter  written  by  Wilson  to  Jones,  dated  December  27, 
1876,  he  says:   "  I  hear  that  Diggers  attached  you.     Now,  if  there  is 
any  danger  of  your  being  attached,  don't  you  claim  any  part  of  the 
sheep;  tell  tiiem  that  they  are  all  mine,  and  we  have  that  all  under- 
stsod  in  our  contract  between  us.     I  will  do  exactly  as  I  agreed.'* 
Now,  there  is  no  other  contract  in  existence  at  this  time  except  the 
agreement  made  at  Jacksonville,  in  June,  1876,  and  in  pursuance  of 
the  terms  of  which,  as  we  have  seen,  the  sheep  had  been  delivered 
to  Jones  for  the  partnership  and  driven  to  Warner  valley,  where  the 
partnership  was  to  carry  on  the  business  of  sheep-raising.     The  ref- 
erence, therefore,  to  the  contract  "understood  between  ns,"  could 
not  have  alluded  to  the  note  and  obligation,  for  that  had  not  come 
into  eiistence,  but  must,  of  necessity,  have  referred   to    the   one 
already  existing,  and  under  which  the  partnership  was  formed,  but, 
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sheep  should  be  postponed  until  full  payment  was  made  therefor* 
This  obligation  is  as  follows : 

'^$2,624.20.  One  day^fter  date  I  promise  and  bind  myself  and 
heirs  to  pa}r  to  H.  C.  Wilson,  or  order,  the  just  and  full  sum  of  two 
thousand  six  hundred  and  twenty-four  dollars  and  thirty  cents,  in 

f;old  coin,  with  interest  at  the  rate  of  one  per  cent.,  in  like  gold  coin, 
or  a  half  interest  in  twenty-one  hundred  and  twenty-six  head  of 
sheep.  The  consideration  of  the  above  obligation  is  such,  that  when 
the  said  D.  B.  Jones,  or  his  heirs,  pay  to  K.  C.  Wilson  the  above 
named  sum,  with  interest,  then  the  said  Wilson  is  to  deliver  to  the 
said  D.  B.  Jones  one-half  of  the  above  band  of  sheep  and  their 
increase. 

"  (Signed)  "D.  B.  Jones. 

"  Warner  Valley,  Grant  Co.,  September  16,  1876." 
To  preserve  the  order  of  time,  we  shall  defer  reference  to  the  en- 
dorsements on  the  back  of  this  note  or  obligation  at  present.  It 
will  be  noticed  in  the  transaction  as  thus  far  detailed  that  there  is 
no  conflict  in  the  evidence  except  as  to  whom  the  possession  and 
delivery  was  given,  at  Susan  river,  Jones  testifying  that  the  posses- 
sion and  delivery  of  the  sheep  was  made  to  him  by  Wilson  for  the 
copartnership,  and  in  pursuance  of  the  original  agreement,  and 
Wilson  testifying  that  the  possession  and  delivery  of  the  sheep  was 
not  made  to  Jones,  but  to  Moore,  to  be  held  for  him,  and  in  further 
confirmation  of  which  and  to  more  particularly  define  their  rights 
and  interests  in  the  premises,  the  note  and  obligation  of  September 
16,  1876,  was  given.  The  contention  of  the  defendant,  Wilson, 
therefore,  is  that  the  original  agreement,  which  contemplated  his 
furnishing  the  band  of  sheep  for  the  copartnership,  and  the  giving 
by  Jones  his  note  to  Wilson,  after  deducting  the  one  thousand  five 
hundred  dollars  from  the  half  value,  according  to  the  terms  thereof, 
was  abandoned,  because,  as  he  claims,  there  was  no  sheep  delivered 
to  Jones  for  the  copartnership  at  Susan  river,  as  the  express  stipu- 
lation in  the  writing  of  September,  1876,  is  in  contradiction  of  such 
delivery  for  the  purposes  of  a  copartnership  in  the  sheep  as  pro- 
vided in  the  original  agreement.  It  will  be  observed  that  more  than 
a  year  intervenes  between  the  original  agreement  and  the  note  and 
obligation  upon  which  the  defendant  relies  to  establish  there  was  no 
delivery  of  the  sheep  to  Jones  at  Susan  river  for  the  use  of  the  al- 
leged copartnership,  and  about  a  year  from  the  time  of  the  transac- 
tion at  Susan  river  to  the  execution  of  the  note.  What  was  done 
prior  to  the  Susan  river  transaction  and  in  furtherance  of  the  con- 
plated  copartnership,  stands  uncontradicted.  To  ascertain,  then, 
whether  the  sheep  were  delivered  to  Jones  and  for  the  use  of 
the  copartnership  or  otherwise,  becomes  the  important  inquiry, 
and  can  only  be  determined  in  the  light  of  all  the  surrounding 
facts  and  circumstances  as  disclosed  by  the  evidence.  It  was  about 
the  tenth  of  Sentember,  1876,  that  the  sheep  were  counted  out  at 
Susan  river,  and  then  driven  to  Warner  Valley,  the  place  designated 
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by  the  original  agreement  for  the  copartnership  to  engage  in  the 
business  of  sheep  raising. 

In  a  letter  written  by  Wilson  and  mailed  to  Jones,  dated  Noyem- 
ber  17,  1875,  he  says:  "As  soon  as  yon  get  the  sheep  all  right,  you 
can  send  me  your  note  dated  from  the  day  yon  got  the  sheep,  with 
interest  as  understood  by  ns.  As  life  is  uncertain,  and  it  saves  mis^ 
understanding  hereafter,  keep  all  the  accounts  pertaining  to  the 
sheep  strict,  so  that  there  will  be  no  misunderstanding."  And  again : 
"When  we  want  to  sell  or  divide,  if  the  sheep  do  not  do  well.  Twill 
not  want  to  keep  them  then.  Have  the  note  sent  also  for  half  of 
the  sheep,  as  I  nave  nothing  to  show  for  what  you  owe  me,"  etc. 
By  this  letter,  written  right  on  the  heels  of  the  Susan  river  transac- 
tion, it  is  quite  clear  that  Wilson  understood  that  Jones  "got"  his 
sheep,  and  owed  him  for  one-half  of  them,  for  which  he  was  to 
give  him  his  note,  and  this  is  in  accordance  with  the  original  agree- 
ment and  the  testimony  of  Jones  in  respect  to  this  matter.  And 
more,  it  not  only  recognizes  in  effect  the  possession  of  Jones  of  the 
whole  band  of  sheep,  but  that  he  has  a  half  interest  in  the  owner- 
ship of  them,  and  which  in  the  event  the  ''sheep  do  not  do  well," he 
is  willing  to  "sell  or  divide,"  as  may  be  deemed  best  under  the  cir- 
cumstances. If  Jones  had  no  possession,  or  ownership  in  the  band 
of  sheep,  what  has  he  got  to  "sell  or  divide,"  or  for  which  he 
"owes"  him,  and  for  which  the  note  is  requested  to  be  sent  "to 
show  that  you  owe  me  ?"  In  the  light  of  what  had  preceded,  and 
what  had  been  done,  the  import  of  this  letter  is  plain  and  unmis- 
takable. It  shows  that  Wilson  understood  that  the  possession  waa 
in  Jones  for  the  partnership,  and  that  Jones  owed  him  for  one-half 
of  the  sheep  as  specified  in  ^e  agreement,  a  construction  and  mean- 
ing which  excludes  and  shuts  out  his  suggestion  that  the  delivery 
was  to  Moore  to  hold  possession  for  him.  And  this  is  made  still 
more  evident  by  the  fact  that  in  the  settlement  of  their  accounts,  the 
correctness  of  which  is  not  disputed,  the  sheep  are  not  only  treated 
as  partnership  property,  but  the  services  of  Moore  as  herder  are 
charged  to  the  firm  of  Jones  &  Wilson,  and  paid  for  out  of  the  funds 
of  tilie  firm. 

In  another  letter  written  by  Wilson  to  Jones,  dated  December  27, 
1876,  he  says:  "  I  hear  that  Diggers  attached  you.  Now,  if  there  is 
any  danger  of  your  being  att.ached,  don't  you  claim  any  part  of  the 
sheep;  toll  them  that  they  are  all  mine,  and  we  have  that  all  under- 
stood in  our  contract  between  us.  I  will  do  exactlj  as  I  agreed." 
Now,  there  is  no  other  contract  in  existence  at  this  time  except  the 
agreement  made  at  Jacksonville,  in  June,  1875,  and  in  pursuance  of 
the  terms  of  which,  as  we  have  seen,  the  sheep  had  been  delivered 
to  Jones  for  the  partnership  and  driven  to  Warner  valley,  where  the 
partnership  was  to  carry  on  the  business  of  sheep-raising.  The  ref- 
erence, therefore,  to  the  contract  "understood  between  us,"  could 
not  have  alluded  to  the  note  and  obligation,  for  that  had  not  come 
into  existence,  but  must,  of  necessity,  have  referred  to  the  one 
already  existing,  and  under  which  the  partnership  was  formed,  but. 
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aooording  to  the  terms  of  which,  at  this  time,  Jones  had  become  in- 
debted to  him  for  one-half  of  the  sheep,  leos  the  amonnt  specified, 
which  Wilson  probably  felt  would  be  endangered  by  the  attachment. 
Hence  the  suggestion  not  to  "  claim  any  part  of  the  sheep;  tell  them 
they  are  all  mine,"  although  contrary  to  the  fact,  and  might  place 
Jones  in  an  embarrassing  position,  is  followed  by  the  assurance, 
''  we  have  that  all  understood  in  our  agreement  between  us,*'  and 
"  1  will  do  exactly  as  I  agreed." 

We  now  come  to  the  note  and  obligation.  Jones  testifies  that  the 
reason  he  did  not  send  his  note  was,  on  account  of  a  misunderstand- 
ing iu  respect  to  the  11,600  to  be  deducted  from  the  note  to  be  given 
for  his  half-interest  in  the  band  of  sheep  (a  controversy  which  does 
not  seem  to  be  settled  yet),  and  that  when  this  note  of  September 
16th,  1876,  was  given,  the  latter  clause  of  which  postpones  the  de- 
livery of  the  sheep  until  full  pavment'is  made  therefor,  it  was  in- 
serted on  account  of  his  indebtedness  to  other  parties,  and  to  pre- 
vent any  interference  with  their  business,  and  at  the  suggestion  of 
Mr.  Wilson,  who  said  to  him:  "you  may  put  your  property  into 
my  hands,  and  I  will  protect  you  until  you  can  pay  your  debts;" 
and  he  further  testifies  that  it  was  put  into  Wilson  s  hands,  not  to 
avoid  the  payment  of  his  debts,  or  to  defraud  his  creditors,  but  so 
that  Mr.  Wilson  could  protect  him  until  such  time  as  he  could  pay. 
In  another  letter,  written  in  1879,  Wilson  savs:  "You  say  you  have 
placed  your  property  into  my  hands.  Now,  if  you  are  afraid  to  trust 
me  with  your  property,  I  will  give  you  back  your  papers  when  we 
meet  and  settle,  if  you  want  Uiem.  It  was  only  tnrough  a  sugges- 
tion of  your  own  that  you  turned  your  property  to  me,  and  I 
thought  I  was  accommodating  you."  tn  explanation  of  this,  Wil- 
son testifies,  it  only  refers  to  a  wagon  and  team,  which  Jones, 
fearing  would  be  attached,  turned  it  over  to  him  by  a  bill  of  sale, 
and  that  subsequently  he  paid  him  for  them.  Now,  turning  to  the 
settlement  of  their  accounts,  we  find  that  all  property  furnished  by- 
Jones,  and  including  the  team,  valued  at  $500,  was  charged  to  the 
oopartnership.  The  same  is  true,  of  the  property  furnished  by 
Wilson.  The  sheep  and  bucks  first  delivered  oy  Wilson,  as  also 
the  bucks  subsequently  purchased,  were  charged  to  the  copartner- 
ship. These  accounts  show,  too,  that  Jones  became  equally  liable 
with  Wilson  for  supples  furnished  by  agent  Lowell  for  the  use  of 
the  copartnership,  and  that  one-half  of  the  money  arising  from  the 
sale  of  wool  clipped  from  the  sheep,  after  deducting  expenses,  was 

J  laced  to  the  credit  of  Jones.  He  receives  credit,  too,  for  one- 
alf  of  the  proceeds  of  the  sale  of  wethers,  sold  out  of  these  sheep. 
The  twenty  per  cent,  paid  to  the  state  for  the  land  used  in  the  sheep 
business,  tne  expense  of  Wilson  going  to  Salem  in  respect  to  it, 
and  the  taxes  thereon,  are  charged  to  the  copartnership.  Now,  is 
the  allegation  in  the  complaint,  that  Jones  paid  for  one-half  of  the 
sheep,  denied  in  the  answer?  The  code  provides  that  every  mate- 
rial allegation  not  specifically  controverted  in  the  answer,  shall,  for 
the  purpose  of  the  action,  be  taken  as  true:  Code,  sec.  92.     This, 
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however,  may  have  been  an  oversight,  bat  the  payments  admitted 
to  have  been  made  by  Jones,  and  endorsed  by  Wilson  on  the  heyok 
of  the  note,  inolasive  of  the  11,600,  for  which  Jones  claims  he  is 
entitled  to  be  credited, as  provided  by  their  articles  of  copartnership, 
woald  pay  the  note,  or  liqaidate  the  amount  Jones  owed  for  the 
riieep.  The  evidence  in  respect  to  the  land  is  not  clear  and  defin- 
ite— in  fact,  it  is  difficult  to  determine  by  the  record  before  us  jast 
what  relation  it  bore  to  the  partnership.  That  it  was  used  by  the 
partnership  for  the  purposes  of  its  business  seems  incontestable. 
There  are,  however,  some  facts  disclosed  by  the  evidence  of  Wilson, 
which  would  indicate  that  it  did  not  constitute  a  part  of  the  part- 
nership property,  or,  at  least,  not  the  whole  of  it.  Just  what  the 
trath  is  in  this  regard,  we  are  not  able,  nor  is  it  necessary,  now,  for 
us  to  determine.  But,  looking  at  all  the  facts  and  circumstances 
which  surround  this  transaction  from  its  inception  in  1875,  to  1881, 
when  proceedings  were  instituted  which  have  resulted  in  the  pres- 
ent suit,  we  are  satisfied  that  a  partnership  existed  between  Jones 
and  the  defendant  Wilson.  All  things  may  not  have  been  done 
precisely  as  agreed  and  contemplated  by  the  agreement  for  a  co- 
partnership. Nor,  in  all  cases,  is  this  absolutely  necessary.  In 
Hartman  v.  Woehr,  18  N.  J.  Eq.,  383,  it  is  held  that  the  existence 
of  a  partnership  does  not  depend  upon  the  fact  that  each  partner 
has  in  all  things  complied  with  his  agreement.  If  the  contract  has 
been  made,  property  and  labor  contributed,  and  the  partnership 
business  commenced,  there  is  a  partnership  until  legally  dissolved. 
Having  reached  the  conclusion  there  was  a  partnership,  how  much 
interest  Jones  had  in  such  partnership  can  be  determined  on  the 
accounting.  The  decree  must,  therefore,  be  reversed,  and  the  suit 
remanded  for  an  accounting. 


SUPREME  COURT  OF  WYOMING. 
In  be  Bbowk. 

Filed  November  U  188 A, 

Attorney  at  Law— Suspension  and  Removal  frok  the  Bar— Unprofebsional  Con- 
duct. —An  ftttorne|jr  at  law  who  publicly,  and  without  cause,  charges  a  court  with  bribery 
in  guilty  of  8uch  a  violation  of  bis  professional  duties  as  to  justifv  his  suspension  and  removal 
from  the  bar,  both  by  the  common  law  and  under  the  statutes  of  this  territory. 

PnoGEEDiNGS  for  the  disbarment  of  an  attorney.  The  opinion 
states  the  facts. 

J.  C.  Bairdy  for  the  prosecution. 
Downey  dt  Blake,  for  the  respondent. 

Lacet,  C.  J.  This  is  an  accusation  against  Mellville  0.  Brown, 
an  attorney  and  counsellor  at  law  of  this  court,  prosecuted  by  direc- 
tion of  the  court,  under  the  act  of  December  9,  1869:  Compiled 
Laws,  page  16. 
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The  accasatioQ  avers  inter  alia,  that  the  respondent,  in  the  pres- 
ence of  divers  witnesses,  in  the  city  of  Cheyenne,  in  this  territory, 
ntterred  of  and  concerning  this  court  and  its  decision  of  a  certain 
cause,  the  following  language:  "It  is  a  son-of-a-bitch  of  a  court; 
one  bribed  and  the  other  I  don't  know  what."  It  is  further  alleged 
that  said  words  were  so  spoken  with  intent  to  scandalize,  traduce 
and  brin^  into  contempt  and  disgrace,  the  court. 

There  is  also  a  further  allegation  charging  the  utterance  of  similar 
words  at  Laramie  city,  but,  as  to  these  words,  we  do  not  find  the 
accusation  sustained. 

The  respondent  answered  under  oath.  In  his  answer  he  admits 
the  use  of  the  language  at  Cheyenne,  except  that  he  claims  he  used 
the  expression  **  son  of  a  gun"  instead  of  ''  son  of  a  bitch."  Mr. 
Corlett  and  Mr.  Biner  both  swear,  positively,  that  the  latter  ex- 
pression was  the  one  used,  and  they  are  contradicted  by  the  respond- 
ent alone. 

The  court  finds,  therefore,  that'  the  words  used  in  the  accusation 
were  the  words  used. 

Were  the  words  used  in  relation  to  this  court  and  a  cause  by  it 
decided,  with  intent  to  charge  the  court  with  bribery  in  the  decision 
of  that  cause? 

If  the  above  question  be  decided  in  the  affirmative,  do  all  the 
facts  show,  on  the  part  of  respondent,  such  a  violation  of  his  duties 
as  an  officer  of  this  court,  as  would  demand  a  suspension  or  sever- 
ance of  the  official  relation. 

The  evidence  shows  that  on  the  day  the  words  were  uttered  thin 
court  had  decided  a  cause  in  which  Edward  Ivinsou  was  appellant, 
and  Charles  Hutton  and  Judge  Carey  and  brother  were  appellees. 

The  decision  was  by  a  majority  of  the  court,  the  members  of  that 
majority  being  judges  Blair  and  Parks.  The  then  chief  justice 
Sener  dissented.  The  respondent  was  solicitor  for  the  appellant  in 
that  cause,  and  the  decision  was  adverse  to  his  client. 

Immediately  after  the  decision  the  respondent  and  several  others 
walked  from  the  court  room  towards  the  San  office.  While  in  the 
Snn  office  some  one  remarked  to  respondent,  ' '  Brown,  you  got 
beaten,"  or  words  to  that  effect,  to  which  respondent  replied,  "  Yes, 
that's  a  son-of-a-bitch  of  a  court,  one  bribed  and  the  other  I  don't 
know  what."  The  respondent  was  himself  sworn  as  a  witness  on 
his  own  behalf  at  the  trial,  and  in  his  evidence  made  the  following 
answers : 

"  Question. — To  recur  to  the  conversation  in  the  Sun  office,  you 
say  the  name  of  no  court  was  mentioned  ? 

**  Answer. — No,  sir;  it  was  not. 

**Q. — What  court  did  you  refer  to  as  the  *  son-of-a-gun' of  a 
court  ? 

**  A. — I  don't  know  that  I  referred  to  any;  it  was  one  of  those  re- 
marks we  lawyers  sometimes  make.  It  really  has  little  or  no  mean- 
ing. 

'*  Q. — Some  one  asked  you  if  you  were  beaten  ? 
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*  *  A. — Tea,  sir. 

* '  Q. — In  your  reply  *  yes,'  where  did  you  mean  you  were  beaten  ? 

"  A. — Well,  if  I  meant  anything,  or  if  my  conversation  referred 
to  any  matter,  it  probably  referred  to  the  case  decided  here  in 
court. 

'*  Q. — You  would  say  that  your  conversation  referred  to  some- 
thing ? 

**  A. — Well,  it  referred  to  just  this,  if  your  honor  please:  it  was  a 
remark  made  in  anger,  and  what  it  meant  or  what  one  would  mean 
by  it,  would  be  pretty  hard  to  say. 

*'  Q. — In  your  answer  you  certainly  referred  to  the  Ivinson  case  ? 

'*  A. — I  certainly  had  the  Ivinson  case  in  my  mind. 

Mr.  Corlett  in  his  evidence,  after  stating  what  occurred  in  the 
Sun  office,  and  that  he  and  the  respondent  were  afterwards  on  the 
same  day  in  his  (Corlett's)  office,  states  the  following  as  having  oc- 
curred at  the  latter  place: 

''  I  broached  the  subject  to  him  about  his  remark.  He  said  to  me 
finall}^  that  he  didn't  mean  to  say  that  I  had  done  anything  or  had 
anything  to  do  in  respect  to  this  case  that  was  improper,  or  that 
judge  Cary  had  either." 

'^  Q. — What  cause  had  that  reference  to  ? 

"A. — What  we  call  the  Ivinson  and  Hutton  case. 

**  Q. —  *  *  *  Now  you  might  state  whether  in  that  conver- 
sation the  respondent  did  not  state  that  he  meant  not  to  be  under- 
stood that  the  court  was  bribed  ? 

'' A. — ^I  don't  remember  of  his  saying  that. 

^'Q. — ^You  might  state  whether  ihe  respondent  did  not  wish  to 
be  understood  as  charging  any  judge  with  bribery  ? 

'*  A. — No,  sir;  the  stetement  was  that  he  did  not  mean  to  say  that 
he  had  any  evidence  that  judge  Blair"  (one  of  the  judges  of  this 
court)  ' '  had  been  bribed,  but  that  his  position  in  the  supreme  court 
was  different  from  what  it  was  in  the  district  court;  that  may  have 
been  it,  or  that  he  did  not  have  any  evidence." 

As  to  what  drew  out  respondent's  remark,  above  stated,  Mr. 
Corlett  testified: 

^'  I  don't  know,  but  for  some  reason  or  other,  I  presumed  he  had 
reference  to  judge  Blair,  and  I  asked  him  what  reason  he  had  for 
thinking  judge  Slair  had  been  bribed  or  if  he  had  any  evidence  of 

Of  the  above  testimony,  and  the  conversation  mentioned  in  it,  the 
respondent  in  his  testimony,  says: 

*'  I  think  if  it  occurred  at  all,  and  probably  it  did  as  he  states  it, 
it  occurred  in  the  afternoon  of  that  day, — or  substantially  as  he 
states  it.  If  I  was  to  repeat  the  conversation  I  would  not  vary  it 
very  much." 

We  think  the  evidence  shows  conclusively  that  the  language 
spoken  by  the  respondent  at  the  Sun  office  was  spoken  of  this  court 
and  concerning  its  decision  in  the  Ivinson-Hutton  case,  and  being 
BO  used  the  only  meaning  which  can  reasonably  be  given  the  words 
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is  one  which  charges  the  coart  with  bribery  in  the  decision  of  that 
cause. 

By  his  words  spoken  publicly,  the  respondent,  with  vile  epithets, 
charged  the  court  with  the  commission  of  the  highest  crime  which  a 
court  can  possibly  commit,  and  yet  it  is  not  claimed  that  there  was 
even  the  slightest  ground  for  that  charge. 

The  claim  is  that  the  words  were  spoken  in  anger.  The  plain 
duty  of  respondent  was  then  to  right  the  wrong  as  far  as  possible, 
and  when  confronted  here  with  the  groundless  charge  made  by  him 
to  retract  it  with  as  much  alacrity  as  was  uttered.  He  owed  it  to 
himself  as  well  as  to  the  court  to  be  entirely  frank,  candid  and 
truthful  in  the  matter. 

But  there  is  no  retraction  in  the  respondent's  answer,  nor  is  there 
anything  showing  the  slightest  regr&t  upon  his  part  on  account  of 
his  offense.  Indeed  the  answer  closes  with  this  self-suMcient  Ian* 
guage: 

*  'That  if  at  any  time  he  has  criticised  the  action  of  courts  un- 
kindly it  was  the  result  of  disappointment  in  the  failure  of  justice 
and  the  inability  of  courts  to  administer  the  law  with  that  uniform- 
ity and  precision  that  he  believed  requisite  in  so  high  and  noble  a 
profession,  and  not  from  an^  disposition  or  intention  to  hinder  or 
prevent  the  due  administration  or  justice." 

Bespondent  testifies  that  he  retracted  the  charge  of  bribery  in  a 
private  conversation  with  Mr.  Corlett  which  respondent  says  took 
place  before  noon  of  the  day  of  the  utterance,  and  within  a  few  min- 
utes after  the  utterance.  Mr.  Corlett's  recollection  is  not  in  accord 
with  that  of  respondent  upon  this  point,  and  in  this  the  former  is 
strongly  corroborated  by  the  conversation  which  took  place  several 
hours  afterward  in  his  office — ^a  conversation  in  which  respondent 
reiterated  in  effect  the  charge  of  bribery,  though,  admitting  he  had 
no  evidence  of  it. 

It  is  at  least  singular  that  this  conversation  should  have  taken 
place  as  it  did  if  the  retraction  had  been  made  as  claimed. 

It  will  be  seen  that  the  testimony  of  respondent,  to  state  it  mildly, 
was  quite  evasive.  We  have,  also,  had  the  task  of  trying  to  recon- 
cile that  testimony  with  his  sworn  answer.  For  example,  that  an- 
swer contains  the  following: 

''But  respondent  denies  that  he  used  said  language,  or  spoke  said 
words  of  or  concerning  said  cause  of  Ivinson  against  Hutton.  or  anj 
other  case  that  had  been  decided  by  said  supreme  court."  This 
denial  we  failed  to  reconcile  with  portions  of  respondent's  testimony. 

Our  statute  provides  that  this  court  "may  revoke  or  suspend  the 
license  of  any  attorney  or  counsellor  at  law  to  practice  therein. 
*  *  *  Fifth.  For  the  willful  violation  of  any  of  the  duties  of 
attorney  or  counsellor." 

The  statute  does  not  define  the  duties  of  an  attorney  or  counsellor. 

We  have  also,  a  general  statute  adopting  the  "common  law  of 
England  as  modified  by  judicial  decisions,"  and  expressly  providing 
that,  that  common  law   "shall    be  considered  as  of    full    force 
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UBtil  repealed  by  legislative  aa^ority."     Compiled  Laws,  paga 
193,  seo.  1. 

Tlie  duties  of  an  attorney  in  this  territory,  are,  therefore,  the 
same  as  under  the  common  law,  his  first  duty  being  to  the  court  of 
which  he  is  an  officer. 

''The  obligation  which  attorneys  impliedly  assume,  if  they  do  not 
by  express  declaration,  take  upon  themselves,  when  they  are  admit* 
ted  to  the  bar,  is  not  merely  to  be  obedient  to  the  constitution  and 
laws,  but  to  maintain  at  all  times  the  respect  due  to  courts  of  justice* 
and  judicial  officers. 

"This  obligation  is  not  discharged  by  merely  observing  the  rules  of 
courteous  demeanor  in  open  court,  but  it  includes  abstaining  out  of 
court  from  all  insulting  language  and  offensive  conduct  toward  the 
judges,  personally,  for  their  judicial  acts:"  Bradley  v.  Fisher,  13 
Wall.,  333-355. 

The  fountain  of  the  power  of  the  courts  to  remove  attorneys,  as 
exercised  at  common  law,  is  the  statute  of  4  H.  lY,  ch.  18,  which  is 
as  follows. 

''And  if  any  such  attorney  be  hereafter  found  notoriously  in  any 
default,  of  record  or  otherwise,  he  shall  forswear  the  court  and 
never  after  be  received  to  make  any  suit  in  any  court  of  the  king* 
That  they  be  good  and  virtuous,  and  of  good  fame,  shall  be  receiv^ 
and  sworn  at  the  discretion  of  the  justices,  and,  if  they  are  notori-- 
ously  in  default,  at  discretion,  may  be  removed  upon  evidence,, 
either  of  record  or  not  of  record." 

It  seems  to  us  that  the  power  to  remove  under  our  statute,  and 
the  causes  sufficient  for  removal,  are  as  broad  and  comprehensive 
as  at  common  law.  Further:  So  far  as  (questions  now  arising  m 
this  case  are  concerned,  there  is  nothing  in  our  statute,  either  ex- 
pressly or  by  implication,  repealing  the  common  law. 

The  court  finds  that  the  accusation,  so  far  as  it  relates  to  the  con* 
versation  in  Cheyenne,  is,  in  all  things,  sustained,  and  that  the  sub^ 
sequent  conduct  of  the  respondent,  in  relation  to  the  matters  ia* 
yolved,  including  his  answer  and  testimony  here  in  this  action,  has, 
in  no  way,  lessened  or  atoned  for  his  offense. 

The  (court  further  -finds  that  the  default  of  the  respondent,  the 
willful  violation  of  his  duty  to  the  court  as  an  attorney  and  counsel- 
lor, has  been  such,  when  viewed  from  the  stand  point,  either  of  the 
common  law  or  of  our  statute,  as  to  demand  a  suspension  of  his 
official  relation  to  this  court:  Bradley  v.  Fisher,  13  Wall.,  333^ 
supra;  Beene  v.  State,  22  Ark.,  149;  People  ex  rel  Elliott  v.  Greene^ 
2  West  Coast  Rep.,  311,  521;  Ex  parte  Wall,  107  U.  S.,  265. 

It  is,  therefore,  considered  by  the  court  that  the  license  of  the 
respondent,  as  an  attorney  and  counsellor  at  law  to  practice  in  this 
court,  be,  and  the  same  is,  hereby,  suspended  until  the  further 
order  of  this  court. 

It  is  further  considered  by  the  court  that  the  respondent  pay  the 
costs  of  this  proceeding,  taxed  at  eighty-three  dollars. 

All  the  judges  concurring. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  7,790. 

Pellieb  V.  Gillespie  et  al. 

DemHment  Two.    Filed  NovemJbtr  i2,  1884. 

Affidavit  of  Service  of  Summons— Residence  of  Dependant.— Where  the  affidavit  of 
service  of  summons  states  that  the  defendant  was  served  in  a  certain  county,  it  will  be  pre- 
sumed that  he  was  a  resident  of  such  county. 

Foreclosure  of  Mortgage— Personal  Judgment  against  Grantee  of  Mortgagor- 
Pleadings. — In  a  complaint  to  foreclose  a  mortgage  an  allegation  that  the  grantee  of  the 
mortgagor  covenanted  and  agreed  to  pay  the  mortgage  debt  and  discharge  the  mortgage  lien, 
is  sufficient  to  sustain  a  personal  judgment  against  him,  although  such  allegation  is  made 
upon  information  and  belief. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara 
county.  This  was  an  action  to  foreclose  a  mortsase  against  an 
original  mortgagor  and  his  grantee.  Judgment  wallendired  upon 
the  default  of  the  defendants.  The  record  showed  that  a  copy  of  the 
summons  only  was  served  upon  the  appellant.  The  affidavit  of  ser- 
vice of  summons  did  not  state  that  the  defendant,  served  with  a  copy 
of  the  complaint  and  summons,  and  the  appellant,  were  residents  of 
the  same  county.  The  complaint  alleged^  on  information  and  belief, 
that  the  mortgs^or,  Gillespie,  sold  and  conveyed  the  mortgaged  prem- 
ises to  the  appellant,  subiect  to  the  mortgage  lien  of  the  plainti^  and 
that  at  the  time  of  sucn  sale  the  appellant  covenanted  and  agreed 
to  pay  said  mortgage  debt  and  discharge  said  mortgage  lieu.  The 
decree  adjudged  the  appellant  personally  liable  for  the  payment  of 
the  debt  secured  by  the  mortgage.  The  further  facts  appear  in  the 
opinion. 

HotigtUon  dk  Beynolcb,  for  the  appellant. 
Ja8.  R.  Lowe,  for  the  respondent. 

The  Court.  The  objection  that  the  affidavit  of  service  of  sum- 
mons, is  fatally  defective,  because  it  does  not  state  that  the  appel- 
lant on  whom  the  summons  alone  was  served,  and  the  defendant  on 
whom  a  copy  of  the  complaint  was  served  with  the  summons,  were 
residents  of  the  same  county,  is  overruled,  on  the  authority  of  Cal- 
derwood  y.  Brooks,  28  Cal.,  153. 

The  allegation  that  appellant  covenanted  and  agreed  to  pay  Uie 
mortgage  debt  and  discharge  the  mortgage  Uen,  is  sufficient  to  sus- 
tain the  judgment. 

There  is  a  sufficient  description  of  the  premises. 

Judgment  affirmed. 
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No.  9,60L 

Gablice  V.  Bowers. 

Department  Two.    FUtd  November  2t,  1884. 

Statbmknts  or  a  Vendor  or  Personal  Peopbrtt  Made  After  a  Sale  thereof,  are  not 
part  of  the  res  gewUu,  and  are  inadmiagible  in  an  action  against  a  vendee. 

Instructions  Partly  Correct  and  Partly  Incorrect.— A  refusal  to  give  instructions 
partly  correct  and  partly  incorrect  is  not  ground  for  a  reversal  of  the  judgment. 

Appeal  from  a  judgment  of  the  superior  court  of  Kern  county, 
entered  in  favor  of  the  defendant,  and  from  an  order  denying  the 
plaintiff  a  new  trial,  in  an  action  to  recover  possession  of  certain 
wheat.     The  further  facts  appear  in  the  opinion. 

8.  Solon  HoU  and  Zue  O.  Peck,  for  the  appellant. 
Freeman  dk  Arick,  for  the  respondent. 

The  Ooubt.  Evidence  of  statements  made  by  the  vendor  after  he 
had  sold  the  propertywas  clearly  inadmissible:  Paige  v.  O'Neil,  12 
Oal.,  496;  Fisher  v.  Webster,  13  Id.,  68;  Cohn  v.  Mulford,  15  Id., 
50;  Jones  v.  Morse,  36  Id.,  205;  Whitney  v,  DurkiD,  48  Id.,  462; 
Hutchins  v.  Castle,  Id. ,  153.  The  plaintiff  had  introduced  evidence, 
which,  if  true,  showed  that  the  property  had  been  sold  and  deliv- 
ered to  her  before  her  vendor  made  the  statements  which  were  testi- 
fied to  by  defendant's  witnesses,  against  the  objection  of  the  plaint- 
iff. Under  such  circumstances  the  statements  of  the  vendor  could 
not  be  regarded  as  a  part  of  the  rea  gestae.  Evidence  of  what  he 
said  after  the  sale  and  delivery  of  the  propert]^  to  the  plaintiff  was 
simply  hearsay.     For  this  error  the  plaintiff  is  entitled  to  a  new 

The  plaintiff  requested  the  court  to  give  several  instructions  which 
were  not  given.  We  think  none  of  them  should  have  been  given 
without  modification,  and  that  of  itself  constituted  sufficient  ground 
for  the  refusal. 

We  think  there  is  no  error  in  the  instructions  given  by  the  court. 

In  Williams  v.  Lerch,  56  Gal.,  334,  the  question  of  what  would 
constitute  an  immediate  delivery,  and  an  actual  and  continued  change 
of  possession,  is  quite  fully  considered,  and  we  do  not  deem  it  neces- 
sary to  add  anything  to  what  is  there  said  on  the  subject. 

tfudgment  and  order  reversed. 


No.  9.510. 

Hill  v.  Wall. 

in  Bank.    Filed  November  $4,  1884. 

Guardian  and  Ward— Sale  of  Minor's  Real  Estate— Order  for— Description  of 
Land  in. — An  order  of  the  probate  oourt  for  the  ftale  of  real  estate  belonging  to  a  minor, 
must  describe  the  laod  to  be  sold  with  sufficient  definiteness  and  certainty  as  to  admit  of  ito 
identification  without  reference  to  any  extraneous  matter;  otherwise  a  sale  based  thereon  is 
void.  A  description  of  such  lands  as  **  twenty  and  one-half  acres  of  the  rancho  Golito,  being 
the  share  of  a  tract  of  thirty-one  acres  allotteid  to  said  minors  by  a  decree  of  the  district  court 
of  Santa  Barbara  county»  m  a  suit  in  partition  wherein  the  ^ardiao  herein  and  mother  of 
said  minors  was  plaintiff  and  said  minors  were  defendants,"  is  insufficient 
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Appeal  from  a  jadgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  defendant,  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.     The  opinion  states  the  facts. 

B.  F,  Thomas,  for  the  appellant. 
W,  C.  Stratum,  for  the  respondent. 

MoBRisoK,  0.  J.  Plaintiff  brought  ejectment  in  the  superior 
court  of  Santa  Barbara  county,  for  the  recovery  of  a  portion  of  the 
rancho  La  Patera  y  La  Golita,  particularly  described  in  the  com- 
plaint. Defendant  had  judgment;  plaintiff  moved  for  a  new  trial, 
which  was  denied,  and  the  appeal  is  from  the  judgment  as  well  as 
from  the  order  of  the  court  denying  a  new  trial. 

On  the  hearing  of  the  motion  for  a  new  trial  it  was  stipulated 
''  that  the  land  sold  to  defendant's  grantor  at  the  guardian's  sale  was 
the  land  of  the  plaintiff  and  his  brother,  Thomas  Hill."  This  waa 
the  land  in  controversy.  It  was  further  agreed  that  the  stipulation 
might  be  incorporated  in  plaintiff's  statement  on  motion  for  a  new 
trial,  and  on  appeal  to  the  supreme  court.  By  the  foregoing  stipu- 
lation it  was  admitted,  that  plaintiff  and  his  brother  were  the  owners 
of  the  land  in  controversy  at  some  time  anterior  to  the  making  of 
the  stipulation,  and  plaintiff's  right  of  recovery  was  a  consequence 
of  such  stipulation,  unless  defendant  proved  title  out  of  the  plaint- 
iff at  the  time  the  action  was  brought.  This  he  attempted  to  do  by 
the  introduction  in  evidence  of  certain  proceedings  in  the  probate 
court.  These  proceedings  consisted  of  an  order  of  the  probate  court 
of  Ventura  counfy,  bearing  date  February  6,  1876,  appointing  Maria 
Los  Angeles  Burke  de  Hill,  guardian  of  Juan  B.  Hili  (the  plaintiff) 
and  his  infant  brother,  Thomas  M.  Hill.  The  petition  for  letters  of 
guardianship  was  filed  in  the  probate  court  of  Santa  Barbara  county 
— ^the  place  of  residence  of  the  minors,  and  was  transferred  from 
that  county  to  the  county  of  Yentura,  for  the  reason,  as  the  order 
states,  that  the  judge  of  the  former  county  was  disqualified  to  act  in 
the  matter.  Plaintiff  objected  to  the  introduction  in  evidence  of 
the  letters  of  guardianship,  on  the  ground  that  the  probate  court  had 
no  jurisdiction  to  make  the  order,  and  on  the  further  ground  that 
it  was  not  shown  that  the  notice  required  by  law  had  been  given. 

The  next  step  in  the  order  of  defendant's  proof  was  a  petition  by 
said  guardian  for  the  sale  of  the  land  of  the  two  wards,  to  raise 
money  for  their  support  and  education. 

On  the  fourteenth  day  of  June,  1875,  the  probate  court  of  Yentura 
county,  by  its  order,  authorized  the  guardian  of  the  wards  to  sell  all 
the  right,  title  and  interest  of  her  wards  in  and  to  the  following  real 
estate :  ' '  Twenty  and  one-half  acres  of  the  rancho  La  Golita,  being 
the  share  of  a  tract  of  thirty-one  acres  allotted  to  said  minors  by  a 
decree  of  the  district  court  of  Santa  Barbara  county  in  a  suit  in  par- 
tition, wherein  the  gaardian  herein  and  the  mother  of  said  minors 
was  plaintiff,  and  said  minors  were  defendants." 

The  defendant  then  offered  in  evidence  an  order  of  the  probate 
court  of  Yentura  county,  dated  January  31,  1876,  reciting  a  sale  of 
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said  lands  to  one  G.  H.  Lillard,  confirming  the  sale,  and  ordering 
the  exeoution  to  him  of  the  proper  legal  conveyance  to  pass  the 
title  to  the  land  sold.  Defendants  then  offered  in  evidence  a  deed 
from  said  guardian  to  G.  H.  Lillard,  dated  the  eleventh  day  of  Febru- 
ary, 1876,  conveying  to  him  all  the  right,  title  and  interest,  of  said 
minor  children  to  the  land  in  controversy,  and  also  a  deed  from  said 
lillard  to  defendant  for  the  same  property,  bearing  date  October 
26, 1876. 
In  rebuttal,  the  plaintiff  offered  in  evidence  a  petition  and  subse- 

Stent  order  of  the  probate  court  of  Santa  Barbara  county,  dated  the 
eventh  day  of  December,  1876,  appointing  Babaela  Hill,  the  grand- 
mother  of  said  children,  their  guardian.  Plaintiff  also  offered  in 
evidence  the  order  of  the  probate  court  of  Ventura  county,  fixing 
a  time  for  the  hearing  of  the  petition  of  the  guardian  for  the  sale  of 
said  lands  and  ordering  that  a  notice  of  such  application  be  given 
for  three  successive  weeks  next  before  the  hearing  of  said  applica- 
tion, in  the  Santa  Barbara  Index^  a  newspaper  published  in  the 
county.  Defendant  objected  to  the  evidence  and  the  objection  was 
sustained.  The  plaintiff  then  offered  in  evidence  the  affidavit  of  the 
printer  of  the  newspaper,  to  prove  that  the  required  notice  was  not 
piublished  for  three  successive  weeks  next  before  the  hearing  of  the 
application.  To  the  introduction  of  this  affidavit  in  evidence  ob- 
jection was  made  on  the  ground  ''that  the  recital  in  the  order  of  the 
court  authorizing  the  sale,  that  due  publication  of  such  notice  had 
been  ^ven  was  conclusive  of  the  fact  of  publication,"  and  thereupon 
objection  was  sustained  to  all  inquiry  in  regard  to  the  fact  of  pub- 
lication. 

The  appellant  assigns  numerous  grounds  of  error,  but  it  will  be 
sufficient  for  the  purposes  of  this  appeal  to  notice  one  of  them,  as  it 
is  decisive  of  the  case. 

This  point  relates  to  the  sufficiency  of  the  order  of  sale,  and  that 
point,  we  think,  is  well  taken.  The  order  does  not  describe  the 
land  to  be  sold  with  sufficient  certainty.  The  description  found  in 
the  order  of  sale  is  of  '  'twenty  and  one-half  acres  of  the  Bancho  La 
Ck>lita,  being  the  share  of  a  tract  of  thirty-one  acres  allotted  to  said 
minors  by  a  decree  of  the  district  court  of  Banta  Barbara  county,  in 
a  suit  in  partition  wherein  the  guardian  herein  and  mother  of  said 
minors  was  plaintiff,  and  said  minors  were  defendants." 

The  order  of  sale  must  be  in  itself  sufficient;  and  to  make  it  so, 
the  description  of  the  land  to  be  sold  must  be  sufficiently  definite 
and  certain,  without  reference  to  any  extraneous  matter.  Section 
1,544,  C.  0.  P.,  provides  that  the  order  of  sale  must  describe  the 
lands  to  be  sold,  and  the  record  cannot  be  helped  out  by  reference  to 
a  document  not  found  in  it.  This  question  was  fully  considered  by 
this  court  in  the  case  of  Crosby  v.  Dowd,  61  Gal.,  557,  and  the  rea- 
soning in  that  case  appeals  to  the  one  now  in  hand. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  triaL 

Shabpstbin,  J.,  MoEiNSTBT,  J.,  Mtbice,  J.,  Boss,  J.,  and 
Thobnton,  J.,  concurred. 
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McKee,  J.  I  dissent.  The  controlling  question  in  the  case  re- 
lates to  the  jurisdiction  of  the  probate  court  of  Yentura  county  to 
order  a  sale  of  the  land  in  controversy  as  the  estate  of  Juan  K.  and 
Thomas  W.  Hill,  who  were  minors  and  wards  of  the  court. 

Assuming  that  the  guardian  of  the  minors  had  been  properly  ap- 
pointed, that  she  filed  a  petition  according  to  law  for  the  sale  of  the 
estate  of  the  wards,  and  that  the  court  of  Tentura  county  had  juris* 
diction  to  hear  the  same,  it  was  objected  that  the  action  of  the  court 
in  ordering  a  sale  was  void,  because  neither  the  petition  nor  order 
of  sale  contained  a  sufficient  description  of  the  land.  The  objection 
was  overruled  and  the  ruling  is  assigned  as  error. 

In  fact,  the  petition  contained  the  following  description  of  the 
land,  viz: 

'  *  Said  real  estate  is  all  situated  on  the  rancho  La  Golita,  in  the 
county  of  Santa  Barbara,  in  this  state,  and  is  described  as  follows, 
to  wit:  The  first  piece  or  parcel,  and  the  same  which  guardian, 
your  petitioner,  desires  an  order  to  sell,  contains  twenty  and  one- 
half  acres  allotted  to  said  minors  in  a  partition  suit  had  in  the  dis- 
trict court  of  the  county  of  Santa  Barbara,  wherein  your  petitioner 
was  plaintiff  and  said  minors  defendants;   for  a  further  and  more 

Particular  description,  for  which  see  inventory  and  appraisement  on 
le  herein.*' 

Beference  to  the  inventory  and  appraisement  shows  the  land  de- 
scribed as  follows,  viz: 

*'A  certain  piece  or  parcel  of  land  situate,  lying  and  being  on 
rancho  La  Gohta,  in  the  county  of  Santa  Barbara,  in  this  state,  con- 
taining twenlrf  and  a  half  acres,  being  a  share  of  a  tract  of  thirty- 
one  acres,  allotted  to  said  minors  by  a  decree  of  the  district  coiurt 
of  Santa  Barbara  county,  wherein  the  guardian  herein  and  mother 
of  said  minors  was  plaintiff,  and  said  minors  defendants,  and  bound- 
ed and  described  as  follows: 

'^Commencing  at  Post  No.  41,  thence  running  N.  7.66  chains  to 
Post  No.  42;  thence  N.  86^  W.,  41  chains  to  Post  No.  33;  thenoe 
S.  7.66  chains  to  Post  No.  32;  thence  S.  86^  E.,  41  chains  to  place 
of  beginning,  containing  thirty-one  (31)  acres,  and  marked  on  said 
map  as  heirs  of  J.  J.  Hill,  '6.* " 

The  order  of  sale  recites  that  ''  said  minors  have  no  other  prop- 
erty than  the  real  estate  described  in  said  petition  *  *  *  thai 
it  is  necessary  and  beneficial  that  a  portion  of  said  real  estate  be 
sold,  for  the  reason  that  the  proceeds  of  such  a  sale  is  necessary  for 
the  maintenance  and  education  of  said  wards;  and  as  no  good  rea- 
son exists  why  the  order  of  sale  should  not  be  granted,  as  prayed  in 
said  petition,  *  *  *  therefore  the  guardian  is  authorized  to  sell 
all  the  right,  title  and  interest  of  her  said  wards  in  the  following 
real  estate  situated  in  the  county  of  Santa  Barbara,  and  bounded 
and  described  as  twenty  and  one-half  acres  in  rancho  La  Oolita,  be- 
inff  the  share  of  a  tract  of  thirty-one  acres  allotted  to  said  minors  by 
a  decree  of  the  district  court  of  Santa  Barbara  county  in  a  suit  of 
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partition,  wherein  the  guardian  herein  and  mother  of  said  minors 
inis  plaintiff,  and  said  minors  defendants.  •  Dated  Jane  14,  1875." 

Under  these  proceedings  the  property  was  sold,  the  purchase 
money  patd  to  the  guardian;  confirmation  of  the  sale  was  duly  made, 
and  a  deed  executed  and  delivered  to  the  purchaser  under  which  he 
entered  upon  the  land  and  has  had  possession  since.  But  his  title 
thus  acquired  is  assailed,  because  it  is  said  that  the  probate  court 
that  ordered  the  sale  of  the  land  and  confirmed  the  same,  acquired 
no  jurisdiction  to  make  the  order  or  confirmation  because  of  the  de- 
fective description  of  the  land  in  the  proceedings. 

Unquestionably,  the  probate  court  must  have  had  jurisdiction 
of  the  land  affected  by  the  order  of  sale,  otherwise  the  order  would 
be  a  nullity.  But  the  record  sufficiently  discloses  that  the  court  ac- 
quired jurisdiction  over  the  cause,  over  the  parties  and  over  the 
land,  and  that  was  all  that  was  necessary  to  give  validity  to  its  or- 
der: Section  1,917,  C.  C.  P.  Admit  that  the  description  of  the 
land  in  the  record  was  defective  or  inaccurate  as  a  matter  of  plead- 
ing, and  that  the  defect  or  inaccuracy  was  carried  into  the  order  of 
sale,  the  order  was  not  thereby  rendered  void  in  the  sense  that  it  was 
assailable  in  a  collateral  attack.  Having  been  rendered  in  a  court 
of  competent  and  exclusive  jurisdiction,  in  a  proceeding  of  which  it 
had  jurisdiction,  the  order  is  not  assailable  collaterally  for  a  merely 
defective  or  inaccurate  description  of  the  subject-matter  of  the 
order. 

Gertum  est  quod  cerium  reddi  potest  is  a  rule  of  logic  as  well  as  of 
law  for  solving  any  incertitude  in  expressions  of  time  or  descriptions 
of  land.     Is  is,  says  Brown  on  legal  maxims,  p.  600,  peculiarly  ap- 

{>licable  to  written  instruments,  such  as  feoffments,  grants,  wills, 
eases,  contracts,  etc.  Hence  the  general  rule  that  any  description 
of  land  in  a  deed  by  which  the  land  may  be  identified  by  a  county 
surveyor,  or  with  reasonable  certainty,  either  with  or  without  the 
aid  of  extrinsic  evidence,  is  sufficient:  Smiley  v.  Fries,  104  111.,  416. 
The  rule  is  not  limited  in  ils  application  to  deeds.  Says  the  su- 
preme court  of  Alabama:  ''The  same  rule  should  be  applied  when 
a  decree  is  assailed  because  of  an  inaccurate  or  imperfect  descrip- 
tion of  the  lands.  If  inaccuracy  or  imperfection  of  description  of 
the  lands  could'  be  held  to  vitiate  the  proceedings,  then  the  inquiry 
would  at  once  arise.  What  degree  of  inaccuracy  will  subject  them 
to  condemnation?  How  gross  must  it  ,be,  or  what  imperfections 
are  so  slight  that  they  may  be  disregarded  ?  When  will  validity  or 
invalidihr  be  imputed  ?  Vagueness  of  description  or  mistakes,  so 
that  lands  are  entirely  misdescribed,  do  not  avoid  a  deed  or  grant. 
*  *  *  Parol  evidence  is  received  to  identify  the  lands  inten- 
ded to  be  described.  Indefiniteness  and  discrepancies  in  the  de- 
scription of  lands  in  the  petition,  order  of  sale,  report  of  sale  and 
conveyance  of  title,  it  has  been  expressly  decided  do  not  invalidate 
the  sale  and  parol  evidence  is  admissible  to  fix  the  boundaries  of 
the  lands  ordered  to  be  sold:"  Wright's  Heirs  v.  Ware,  60  Alabama, 
669. 
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And  the  same  oonrt  in  the  case  of  Smithy.  Floomoj,  47  Ala.,  960, 
says:  "  The  application  in  the  case  avers  all  the  facte  reqaired  by 
the  code  and  the  description  of  the  land,  if  not  perfectly  aocarate, 
is  accurate  as  far  as  it  goes.  It  would  be  sufficient  in  a  deed  and  in 
a  will.  *  *  *  Such  a  description  is  sufficient  to  bring  the  sub- 
ject within  the  jurisdiction  of  the  court.  *  *  *  Jt  entitled  tiie 
court  to  proceed.  This  was  all  that  was  needed  to  give  validity  to 
ito  judgment:"  Commissioners  v.  Crawford,  3  Wall,  396. 

So  in  Alexander  v.  Enox,  6  Sawyer,  64,  which  was  an  action  of 
ejectment,  by  one  who  derived  title  from  a  purchaser  at  a  foreclosure 
sale,  to  recover  possession  of  a  half-section  of  land  known  as  claim 
number  seventy,  lying  in  sections  thirty-five  and  thirty-six,  in  town- 
ship twenty  south,  or  range  three  west,  of  the  Wallamet  meridian. 
The  degree  of  foreclosure  described  the  land  as  '^  claim  number 
seventy,  in  T.  twenty  S.,  B.  three  W«,  of  the  Wallamet  meridian.*' 
The  court,  by  the  aid  of  extrinsic  evidence  in  taking  judicial  notice 
of  public  surveys  under  an  act  of  congrees,  held  that  the  description 
was  just  as  certein  as  a  description  by  reference  to  the  sections  in 
the  township  and  range :  See,  also,  Wright's  Heirs  v.  Ware,  supra. 

In  Crosby  v.  Dowd,  this  court  held  that  a  description  of  mortgage 
premises  was  absolutely  void;  but  in  this  case  I  think  the  descrip- 
tion of  the  land  in  the  petition  and  order  of  sale  was  suffieiont  to 
sustain  the  sale  when  collaterally  attacked. 


No.  20,002. 

People  v.  Cunninoham. 

Department  Two.    Filed  November  tS,  1884, 

Larceny— Evidence  of  Similar  Offense  not  Admissible.— On  a  trial  for  larceny,  evi- 
dence tending  to  show  that  the  defendant  had  in  his  pooseanon  property  taken  by  other 
thefts  at  the  same  time  is  inckdmissible. 

Short-hand  Reporter's  Notes  of  Testimony  taken  on  Preliminary  Examination. — On 
such  trial  the  reporter's  notes  in  short-hand  of  the  testimony  of  a  witness  taken  on  the  pre- 
liminary  examination  of  the  defencUnt  are  not  admissible,  although  the  witness  may  nave 
died  before  the  trial,  and  the  correctness  of  such  notes  are  proved  by  the  reporter. 

Appeal  from  a  judgment  of  the  superior  court  of  Santa  Clara 
county,  entered  upon  a  verdict  convicting  the  defendant  of  larceny, 
and  from  an  order  denying  him  a  new  trial.  The  opinion  states  the 
facts. 

T.  H.  Laine,  for  the  appellant. 
Attorney-General,  for  the  respondent. 

Thornton,  J.  The  defendant  was  accused,  tried  and  convicted  of 
the  crime  of  grand  larceny  in  stealing  on  the  eighteenth  of  May, 
1883,  five  head  of  cattle,  the  property  of  one  John  Trimble. 

It  is  urged  that  several  errors  were  committed  on  the  trial, 
on  account  of  which  the  conviction  ought  not  to  be  permitted  to 
stand. 
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1.  When  the  defendant  was  arrested  there  was  found  in  his 
possession  a  steer  belonging  to  Charles  Wade,  which  was  not  re- 
ferred to  in  the  information. 

In  relation  to  this  steer  the  following  oooarred  on  the  trial: 
Oharles  Wade  was  called  as  a  witness  in  reonttal  for  the  people,  and 
testified  that  on  the  twentieth  or  twenty-first  of  May,  lo83,  he  got 
from  Trimble's  pasture  a  red  and  white  steer. 

The  district  attorney,  at  the  instance  of  the  court,  stated  his  rea- 
sons for  offering  the  testimony  which  he  was  about  to  introduce,  as 
follows: 

''The  defense  in  this  case  is  that  the  defendant  purchased  the 
cattle  which  have  Mr.  Trimble's  brand  from  the  man  who  had  charge 
'  of  them,  Garmel.  This  testimony  is  offered  as  tending  to  show  that 
the  story  is  improbable,  because  he  took  not  only  the  cattle  which  had 
Mr.  Trimble's  brand,  but  another  animal  which  did  not  belong  to 
Mr.  Trimble  whose  brand  the  defendant  from  his  Own  testimony,  is 
well  acquainted  with,  and  that  of  another  owner  at  the  same  time. 
I  understand  that  the  taking  of  different  articles  at  the  same  time  is 
always  admissible  as  tending  to  show  the  intent  with  which  the 
animals  were  taken." 

The  defendant  objected: 

*'  First — ^If  this  testimony  is  offered  for  the  purpose  indicated,  it 
was  a  part  of  the  state's  original  case,  and  should  have  been  then 
offered,  and  not  in  rebuttal.    It  rebuts  nothing  offered  by  us. 

''Second — ^It  is  not  within  the  charge.  The  defendant  is  not 
'Charged  with  taking  any  but  the  Trimble  cattle.  It  is,  therefore,  in- 
competent and  inadmissible. " 

These  objections  were  overruled  by  the  court,  and  an  exception 
was  reserved. 

The  witness  Wade  then  proceeded  to  testify  as  follows: 

"This  red  steer  was  mine,  branded  with  my  brand,  and  had  my 
•ear-marks.  I  never  sold  that  steer  nor  authorized  any  one  else  to 
sell  him.  He  was  sent  out  there  in  that  range  the  first  of  March, 
1883,  and  I  saw  him  between  Dougherty*s  and  Garmel's  about  the 
first  of  May;  was  between  the  fifteenth  of  April  and  the  first  of  May." 

The  court,  in  its  directions  to  the  jury,  stated  the  reasons  which 
induced  it  to  admit  the  testimony  as  follows: 

"  This  evidence  was  not  admitted  as  tending  to  prove  that  he  " 
(referring  to-  defendant)  "  had  stolen  Wade's  steer,  as  charging  him 
with  the  guilt  of  that  offense,  or  us  seeking  any  conviction  of  him 
here  on  that  ground,  but  simply  as  making  it  more  or  less  probable 
or  improbable  that  his  explanation,  that  he  acquired  honestly  the 
other  animals,  was  founded  in  truth,  by  showing  that  at  the  same 
time  he  had  in  his  possession  property  taken  by  other  thefts  at  the 
same  time. "  Then,  after  giving  an  illustration  as  tending  to  show 
the  relevancy  and  bearing  of  the  evidence,  this  further  was  said  as 
the  reason  why  the  testimony  was  let  in,  that,  "stated  plainly  and 
simply,  that  if  he  took  the  Wade  steer  and  drove  it  off,  it  was  more 
probable  that  he  was  stealing  the  Trimble  cattle  and  taking  them  off, 
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and  that  the  explanation  that  he  bought  them  from  Oarmel,  suppos- 
ing that  he  had  a  right  to  sell  them,  was  not  a  truthful  explanation." 
By  the  foregoing,  in  our  judgment,  the  juiy  were  informed  that  the 
evidence  as  to  the  Wade  steer  was  let  in  for  their  consideration,  that 
they  might  find  whether  defendant  stole  this  steer  or  not,  and  if  they 
did  so  find,  such  conclusion  would  render  it  more  likely  to  be  true, 
that  he  had  stolen  the  Trimble  cattle;  in  other  words,  that  if  they 
found  that  he  had  stolen  the  Wade  steer,  of  which  he  was  not  ac- 
cused in  the  information,  it  was  a  circumstance  from  which  thej 
might  infer  a  larceny  of  the  Trimble  cattle  with  which  he  was  charged 
in  the  information. 

In  admitting  the  evidence  objected  to,  we  are  of  the  opinion  thai 
the  court  below  fell  into  an  error.  A  person  cannot  be  accused  of 
one  offense  and  tried  for  another.  The  indictment  or  information 
must  charge  but  one  offense:  penal  code,  section  954;  and  it  must 
contain  a  statement  of  the  facts  constituting  the  offense  in  ordinary 
and  precise  language,  in  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended :  Penal  Oode,  section 
960. 

The  object  of  these  provisions  is  to  present  a  distinct  issue  for 
trial,  and  clearly  inform  a  defendant  of  that  with  which  he  is 
charged,  that  he  mav  prepare  to  meet  it.  The  evidence  should, 
therefore,  be  confined  to  the  offense  charged,  otherwise  the  party 
on  trial  might  be  taken  by  surprise. 

It  was  well  said  by  the  general  court  of  Virginia,  speaking  by 
Brockenburgh,  J.,  on  this  point:  ''As  he"  (the  defendant)  "is 
charged  with  a  particular  offense,  he  has  notice  to  prepare  to  de- 
fend himself  against  that  charge,  and  that  alone;  he  cannot  be  pre- 
Eared  to  defend  himself  against  other  charges  not  exhibited  against 
im,  or  to  maintain  the  integrity  of  his  whole  life  when  that  is  not 
in  issue":  Walker's  case,  1  ijeigh,  674.  The  principles  just  above 
referred  to  were  violated  in  the  ruling  in  this  case.  The  evidence 
as  to  the  Wade  steer  should  have  been  excluded  from  the  jury. 
The  conclusion  here  reached  is  supported  by  the  decisions  of  this 
court,  in  People  v.  Hartman,  62  Cat.,  662,  and  People  v.  Wood,  12 
Pac.  C.  L.  J.,  146. 

The  prosecution  offered  in  evidence  the  reporter's  notes  in  short- 
hand of  the  testimony  of  Ernest  L.  Fischer,  taken  on  the  prelimin- 
ary examination  of  the  defendant,  offering  at  the  same  time  to  prove 
the  correctness  of  the  notes  by  the  reporter,  who  was  present.  Fis- 
cher had  died  intermediate  the  preliminary  examination  and  the 
trial,  which  was  admitted  by  defendant's  counsel;  and  it  was  fur- 
ther admitted  that  defendant  was  present  with  his  counsel  at  such 
examination,  and  that  his  counsel  then  and  there  cross-examined 
Fischer  in  defendant's  presence,  and  that  the  reporter  would  testify 
that  his  notes  correctly  represented  Fischer's  testimony  on  that 
occasion. 

To  the  introduction  of  this  testimony  the  defendant  objected  on 
the  grounds  that  it  was  incompetent  and  inadmissible,   that  in  a 
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criminal  prosecution  the  defendant  must  be  confronted  with  the 
witness,  and  that  depositions  cannot  be  read  except  in  certain  speci- 
fied cases,  of  which  this  is  not  oile;  that  the  testimony  of  a  deceased 
witness,  taken  or  given  on  a  preliminary  examination,  cannot  be 
taken  in  a  criminal  case;  that  such  examination  is  not  a  former  ac- 
tion within  the  meaning  of  the  statute.  The  court  ruled  against 
these  objections,  and  admitted  the  evidence,  to  which  an  exception 
was  reserved  by  defendant. 

If  the  testimony  of  Fischer,  given  on  the  preliminary  examina- 
tion, had  been  taken,  written  out,  certified  and  filed  by  the  report- 
er, as  provided  by  section  869  of  the  penal  code,  it  would  have 
been  admissible  as  a  deposition  in  the  case  of  the  death  of  the  wit- 
ness before  the  trial,  as  provided  in  section  680  of  the  same  code. 
We  recently  held  such  a  deposition  admissible  in  the  People  v. 
Oiler,  4  West  Coast  Reporter,  p.  383,  where  the  witness  had  left 
the  state  after  his  testimony  was  taken,  and  prior  to  the  trial.  But 
we  are  of  opinion  that  the  written  deposition  is  alone  admissible, 
unless  in  case  of  its  loss  or  destruction,  when  secondary  evidence 
of  its  contents  may  be  given.  The  object  of  the  provisions  of  the 
penal  code  above  cited  (686  and  869)  was  to  have  the  testimony  on 
preliminary  examinations  so  taken  that  it  might  be  preserved  as 
given,  for  use  or  reference  at  a  time  subsequent  to  that  at  which  it 
was  taken,  and  that  if  it  became  necessary  to  use  such  testimony  on 
a  trial,  the  written  deposition,  taken  and  certified  as  required  by 
law,  should  alone  be  used  for  such  purpose,  and  that  resort  should 
not  be  had  to  the  memory  of  those  who  heard  it.  We  are,  there- 
fore, of  opinion  that  the  court  fell  into  an  error  in  allowiug  the 
above  mentioned  evidence  of    Fischer's  testimony  to  go  to  the 

We  find  no  other  error  in  the  record,  but  for  those  above  men- 
tioned, the  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  are  reversed,  and  the  cause  remanded  for  a  new  trial. 

Mysick,  J.,  and  Sharpstein,  J.,  concurred. 


No.  9,604. 

KiMPLB   V.  Superior   Court  of   the  Citt  and  County   op   San 

Franoisoo. 

Departmmt  Tkn.    Filed  November  t6y  I884, 

Ckbtiokari— Ordib  hade  after  Judgment— Delay  in  Applying  for  Writ  —A  writ  of 
eerUorark  will  not  lie  to  review  an  order  made  after  final  judgment,  when  the  ri^ht  of  appeal 
therefrom  is  barred,  unless  extraordinary  circumstances  are' made  to  appear  justifying  the  de- 
lay in  applying  for  the  writ. 

Application  for  a  writ  of  review.    The  opinion  states  the  facts. 

D.  L.  Smoct  and  A.  M.  Heslip,  for  the  petitioner. 
W.  B.  JDaingerfidd,  for  the  respondent. 

No. 
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Thornton,  J.  In  the  case  of  Conway  v.  Conway,  which  was  an 
action  for  a  divorce,  a  '.decree  was  entered  on  the  twenty-first  of 
September,  1878,  granting  one  of  the  parties  a  divorce  and  ordering 
a  sale  of  the  community  property.  Under  this  decree  the  commun- 
.ity  property  was  sold  by  the  sheriff  and  the  petitioner  became  the 
purchaser.  The  purchase  money  was  paid  to  the  sheriff  by  the 
petitioner  and  after  the  lapse  of  a  proper  period  the  sheriff  executed 
a  deed  of  the  property  to  the  purchaser.  The  possession  of  the 
property  was  withneld  by  Margaret  Conway,  the  plaintiff  in  the 
action  above  mentioned,  from  tne  purchaser,  and  on  motion  of  the 
purchaser  a  writ  of  assistance  was  on  the  twenty-eighth  of  February, 
1880,  ordered  by  the  court,  under  which  she  was  put  in  possession. 

This  writ  was  granted  by  the  superior  court  of  the  city  and  county 
of  San  Francisco.  After  the  writ  was  executed  it  was  duly  returned 
and  filed  with  the  papers  it  the  cause.  Afterwards,  on  the  twenty- 
eighth  of  July,  1882 ,  the  above  mentioned  Margaret  Conway  pro- 
cured from  the  said  superior  court  an  order  vacating  the  writ  of  as- 
sistance formerly  granted,  and  ordering  said  Margaret  to  be  restored 
to  the  possession  of  the  property  above  referred  to. 

The  application  before  us  in  this  case  is  for  a  writ  of  certiorari  to 
to  review  and  annul  the  last  mentioned  order  of  the  twenty-eighth  of 
July,  1882.  The  application  for  this  writ  was  made  on  the  fifth  day 
of  June.  1884,  nearly  two  years  after  the  entry  of  the  order  sought 
to  be  annulled. 

It  is  contended  on  behalf  of  the  respondent  that  the  application 
comes  too  late.  It  was  so  held  under  a  like  state  of  facts  in  Keys 
V.  Marin  County,  42  Cal.,  252.  In  that  case  as  in  this,  nearly  two 
years  had  elapsed  after  the  entry  of  the  order  complained  of,  before 
an  application  was  made  for  the  writ.  The  court,  in  relation  to  this, 
said:  ''An  appeal  to  the  court  from  a  final  judgment  of  a  district 
court,  is  barred  by  the  lapse  of  one  year;  and  we  are  of  opinion 
that  unless  circumstances  of  an  extraordinary  character  be  shown  to 
have  intervened,  the  remedy  through  a  writ  of  certiorari  should  be 
held  to  be  barred  by  the  lapse  of  a  like  period  of  time:"  42  Cal., 
256. 

In  the  case  before  us,  the  order  sought  to  be  annulled  might  have 
been  appealed  from  in  sixty  days  after  it  was  entered  (C.  C.  P., 
sec.  939),  and  an  appeal  from  a  final  judgment  in  the  court  granting 
the  order,  might  have  been  taken  within  one  vear  after  said  judg- 
ment was  entered.  No  circumstances  of  any  kind  are  made  to  appear 
in  this  case  justifying  the  delay  in  applying  for  the  writ  of  review. 
The  like  reasons  for  denying  the  writ  exist  in  this  case  as  in  Keys 
V.  Marin  County;  and  approving  the  ruling  in  that  case,  we 
hold  here  that  on  the  facts  stated  in  the  petition,  the  writ  must  be 
denied. 

Shabpstein,  J.  and  Mtbice,  J.,  concurred. 
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rio.  8,996. 

People  v.  Gold  Run  Dttoh  and  Mining  Gojcpany. 

InBartk.    FOedNovember  tS,  1884. 

Htdraulio  Mining— Pubuo  Ndebanob  to  Navioablb  Stream— Right  of  Pdblio  to  £n 
JOIN. — The  record  of  the  case  shows  that  the  Grold  Run  Ditch  and  Minings  Compa  ny  has  been 
since  August,  187<).  a  corpc ration  existing  under  the  laws  of  the  state  of  California,  for  the 
purpose  of  mining  oy  the  hydraulic  process,  and  selling  water  to  miners  and  others:  and  that 
it  is  now,  and  its  predecessors  have  been  for  several  years  last  past,  in  possession  of  five  hun- 
dred acres  of  mineral  land,  situated  adjacent  to  the  North  Fork  of  the  American  river,  and 
of  certain  mines  on  said  land,  which  it  works  by  the  hydraulic  process.     The  natural  surface 
of  this  land  lies  about  one  thousand  feet  above  the  river;  and  all  the  material  of  the  mines 
upon  the  land— consisting  of  about  twenty  millions  cubic  yards  of  material  composed  mostly  of 
sand,  gravel,  small  stones,  cobbles  and  bowlders,  mixed  with  small  particles  of  gold.—  is  capable 
of  being  worked  off  into  the  river.   For  the  purpose  of  mining  this  tract  of  land  by  the  hydraulic 
process  the  company  has  conducted  to  its  mines,  by  means  of  ditches  and  iron  pipes,  a  large 
quantity  of  water,  which  it  uses  and  will  continue  to  use,  under  a  vertical  pressure  of  several 
hundrotl  feet,  discharging  water  through  *  little  giants'  and  'monitors,'  and  dumping  all  the 
tailings  from  its  mines  into  the  river.     In  that  manner  it  has  been  carrying  on  its  mining 
operations  upon  said  land  for  about  eight  years  last  past:  and  up  to  the  time  of  commencing 
this  action,  and  during' about  five  months  of  each  year  of  said  period  has  been  daily  discharg- 
ing; into  the  said  river  between  four  and  five  thousand  cubic  ^ards  of  solid  material  from  its 
said  mine,  to  wit.,  of  bowlders,  cobbles,  gravel  and  sand,  makmg  a  yearly  discharge  of  at  least 
six  hundred  thousand  cubic  yards,  and  will  continue  to  discharge  that  quantity  annually  if 
the  workinjg^  of  said  mine  be  permitted  to  continue,  and  at  such  rate  it  will  require  some  thirty 
years  to  mine  out  and  exhauitt  said  mineral  land.    Of  the  material  thus  discharged  into  the 
river  a  large  portion  has  been  washed,  from  the  place  of  discharge  or  dump,  down  the  river, 
and,  commingled  with  tailings  [from  other  hydraulic  mines,  and  stilll  other  material  which 
is  the  product  of  natural  erosion,  has  been  deposited  in  the  beds  and  channels  of  the  Ameri- 
can and  Sacramento  rivers  and  their  confluents,  but  mostly  in  the  American,  and  upon  lands 
adiacent  to  both  rivers.    The  depNOsits  of  this  material  upon  the  beds  and  along  the  channels 
of  the  rivers,  and  through  the  Suisun  bay  and  into  the  San  Pablo  and  San  Francisco  bays, 
have  already  filled  and  raised  the  beds  of  both  rivers.    The  bed  of  the  American  has  been 
raised  from  ten  to  twelve  feet  and  in  some  places  more,  and  the  bed  of  the  Sacramento,  to  a 
great  extent  below  the  mouth  of  the  American,  from  six  to  twelve  feet.     In  consequence,  the 
beds  of  the  two  rivers  have  shallowed  and  their  channels  widened  so  that  the  depths  of  the 
rivers  have  greatly  lessened  and  their  liability  to  overflow  has  been  materially  increased, 
causing  the  frequent  floods  to  extend  their  area  and  to  be  more  destructive  than  they  other- 
wise would  have  been,  and  covering  thousands  of  acres  of  good  land  in.the  Sacramento  valley 
with  mining  debris.    And  as  the  rivers  are  at  all  times  carrying  in  suspension  the  lighter 
earthy  matter  from  the  mines,  and  washing  down  the  heavier  debris,  the^  are  likely  to  fill 
more  rapidly  in  the  future  in  proportion  to  the  quantity  of  hydraulic  tailings  than  in  the 
past,  and  to  cause  much  further  and  greater  injurv  in  the  future  to  larg^e  tracts  of  land — 
probably  rendering  them,  within  a  few  years,  unfit  for  cultivation  and  inhabitancy.    Be- 
sides, the  dischaige  from  the  mines  so  f>ala  the  water  of  the  American  river,  at  all  points 
below  as  to  make  it  unfit  for  any  domestic  use  by  the  inhabitants.    And  from  the  same 
cause  the  navigation  of  the  Sacramento  river  has  oeen  so  greatly  impaired  that  the  river, 
which,  until  the  year  1862,  was  navigated  as  far  as  the  city  of  Sacramento  without  ditBculty 
by  steamers  of  deep  draught,  to  wit.,  by  boats  drawing  nine  or  ten  feet  of  water,  has  been, 
since  the  year  1862,  unnavigable  as  far  as  the  city  of  Sacramento  by  boats  of  deep  draught,  ex- 
cept during  high  water,  instead  of  at  all  times  as  formerly.    And  there  is  imminent  danger, 
if  the  acts  of  the  defendant  and  others  engaged  in  hydraulio  mining  are  allowed  to  continue, 
that  the  beds  and  channels  of  the  lower  portion  of  the  Americ  iu  river,  and  of  the  Sacra- 
mento river  below  the  mouth  of  the  American,  will  be  so  filled  and  choked  up  by  tail- 
ings and  other  depos'ts,  that  said  rivers  will  be  turned  from  their  channels,  cutting  new 
waterways,  injuring  or  destroying  immense  tracts  of  land  and  probably  will  result  in  greatly 
impairing  the  navigation  of  the  Sacramento  river.     Hddj  that  such  acts  of  the  defendant 
constituted  a  public  nuisanoe,  which  !might  be  enjoine-i  in  aa  action  in  the  name  of  the  peo- 
ple of  the  state,  although  other  mining  companies,  acting  separately  and  independently  of 
each  other,  contributed  in  producing  such  nuisance. 

Courts  will  takk  Judicial  Notice  of  thb  Navig ability  of  the  Sacramento  River. 

The  Same— Nuisance  upon  Navigable  Stream. —Navigable  streams  are  public  highways, 
in  which  the  people  of  the  state  have  controlling  and  paramount  rights,  ani  all  unauthorized 
intrusions  upon  the  same  for  purposes  unconnected  with  the  rights  of  navigation  or  passage 
are  nuisances. 

The  Same— Joinder  of  Parties  Contributing  to  Nuisance.— In  an  action  to  abate  a 
public  or  private  nuisanoe,  all  persons  engi^^  in  the  commission  of  the  wrongful  acts  which 
constitute  the  nuisance,  may  be  enjoined  jomtly  or  severally. 


512  West  Coast  Bepobteb.  [Sup.  Ct.  Gal. 

PoBLic  Nuisance— Right  to  CJontinue  Cannot  be  Acquired  by  Costosi.— The  right  of 
private  individuals  or  corporations  to  make  use  of  the  waters  of '  navif^able  streams  as  a 
place  of  deposit  for  their  mining  debris,  so  as  to  destroy  the  navigability  of  such  streams  can- 
not be  acquired  by  custom. 

TheSame— Cannot  BE  Acquired  BY  P&ESOftiPTiON.— The  right  to  continue  a  public  nui- 
sance cannot  be  acquired  by  prescription.  Against  such  nuisance,  however  long  continued, 
the  state  is  bound  to  protect  the  people;  and  for  that  purpose  the  attorney-general  has  the 
power  to  institute  a  proceeding  in  equity  in  the  name  of  the  people  to  compel  the  discontin- 
uance of  the  acts  which  constitute  the  nuisance. 

Appeal  from  a  judgment  of  the  superior  court  for  Sacramento 
county,  entered  in  favor  of  the  plaintiff  and  from  an  order  denying 
the  defendant  a  new  trial.     The  opinion  states  the  facts. 

J.  K.  Byrne,  W.  C.  Belcher,  S.  M.  Wilson,  W.  T.  Wallace  and 
Steiuart  &  Herrin,  for  the  appellant. 

A.  L.  Hart,  Attorney  General,  George  Cadwalader,  A.  L.  Rhodes,  I, 
S.  Belcher  and  Richard  Bayne,  for  the  respondent. 

MoEjbb,  J.  This  appeal  is  from  an  order  denying  a  motion  for  a 
new  trial,  and  from  a  judgment,  which  perpetuali^  restrains  the  com- 
mission and  compels  the  discontinuance  of  certain  acts  as  wrongful 
and  injurious  to  public  rights. 

The  record  of  the  case  shows  that  ''  The  Gold  Bun  Ditch  and  ^f  in- 
ing  Company  has  been,  since  August,  1870,  a  corporation  existing 
under  the  laws  of  the  state  of  California,  for  the  purpose  of  mining 
by  the  hydraulic  process,  and  selling  water  to  miners  and  others; 
and  that  it  is  now,  and  its  predecessors  have  been  for  several  years 
last  past,  in  possession  of  five  hundred  acres  of  mineral  land,  situated 
adjacent  to  the  North  Fork  of  the  American  river,  and  of  certain 
miues  on  said  land,  which  it  works  by  the  hydraulic  process.  The 
natural  surface  of  this  land  lies  about  one  thousand  feet  above  the 
river;  and  all  the  material  of  the  mines  upon  the  land — consisting 
of  about  twenty  millions  cubic  yards  of  material,  composed  mostly 
of  sand,  grayel,  small  stones,  cobbles  and  bowlders,  mixed  with 
small  particles  of  gold,  is  capable  of  being  worked  off  into  the  river. 
For  the  purpose  of  mining  this  tract  of  land  by  the  hydraulic  pro- 
cess, the  company  has  conducted  to  its  mines,  by  means  of  ditches 
and  iron  pipes,  a  large  quantity  of  water,  which  it  uses  and  will  con- 
tinue to  use,  under  a  vertical  pressure  of  several  hundred  feet,  dis- 
charging water  through  'little  giants'  and  'monitors,'  and  dumping 
all  the  tailings  from  its  mines  into  the  river.  In  that  manner  it  has 
been  carrying  on  its  mining  operations  upon  said  land  for  about 
eight  years  last  past;  and  up  to  the  time  of  commencing  this  ac- 
tion, and  during  about  five  months  of  each  year  of  said  period  has 
beeu  daily  discharging  into  the  said  river  between  four  and  five 
thousand  cubic  yards  of  solid  material  from  its  said  mine,  to  wit., 
of  liowlders,  cobbles,  gravel  and  sand,  making  a  yearly  discharge  of 
at  least  six  hundred  thousand  cubic  yards,  and  will  continue  to  dis- 
charge that  quantity  annually  if  the  working  of  said  mine  be  per- 
mitted to  continue,  and  at  such  rate  it  will  require  some  ihirtyyears 
to  mine  out  and  exhaust  said  mineral  land." 
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Of  the  material  thus  discharged  into  the  river  a  large  portion  has 
been  washed,  from  the  place  of  discharge  or  dump,  down  the  river, 
and,  ''commingled  with  tailings  from  other  hydraulic  mines,  and 
still  other  material  which  is  the  product  of  natural  erosion,  has  been 
deposited  in  the  beds  and  channels  of  the  American  and  Sacramento 
rivers  and  their  confluents,  but  mostly  in  the  American,  and  upon 
lands  adjacent  to  both  rivers."  The  deposits  of  this  material  upon 
the  beds  and  along  the  channels  of  the  rivers,  and  through  the  Sui- 
sun  bay  and  into  the  San  Pablo  and  San  Francisco  bays,  have  already 
filled  and  raised  the  beds  of  both  rivers.  The  bed  of  the  American 
has  been  raised  from  ten  to  twelve  feet  and  in  some  places  more, 
and  the  bed  of  the  Sacramento,  to  a  great  extent  below  the  mouth 
of  the  American,  from  six  to  twelve  feet.  In  consequence,  the  beds 
of  the  two  rivers  have  shallowed  and  their  channels  widened  so  that 
the  depths  of  the  rivers  have  greatly  lessened  and  their  liability  to 
overflow  has  been  materially  increased,  causing  the  frequent  floods 
to  extend  their  area  and  to  be  more  destructive  than  they  otherwise 
would  have  been,  and  covering  thousands  of  acres  of  good  land  in 
the  Sacramento  valley  with  mining  debris.  And  as  the  rivers  are  at 
all  times  carrying  in  suspension  the  lighter  earthy  matter  from  the 
mines,  and  washing  down  the  heavier  debris,  they  are  likely  to  fill 
more  rapidly  in  the  future  in  proportion  to  the  quantity  of  hydraulic 
tailings  than  in  the  past,  and  to  cause  much  further  and  greater  in- 
jury in  the  future  to  large  tracts  of  land — probably  rendering  them , 
wiuiin  a  few  years,  unfit  for  cultivation  and  inhabitancy,  besides, 
the  discharge  from  the  mines  so  fouls  the  water  of  the  American 
river  at  all  points  below  as  to  make  it  unfit  for  any  domestic  use  by 
the  inhabitants.  And  from  the  same  cause  '*  the  navigation  of  the 
Sacramento  river  has  been  so  greatly  impaired  that  the  river,  which, 
until  the  year  1862,  was  navigated  as  far  as  the  city  of  Sacramento 
without  difficulty  by  steamers  of  deep  draught,  to  wit.,  by  boats 
drawing  nine  or  ten  feet  of  water,  has  been,  since  the  year  of  1862, 
nnnavigable  as  far  as  the  city  of  Sacramento  by  boats  of  deep 
draught,  except  during  high  water,  instead  of  at  all  times  as  for- 
merly. And  there  is  imminent  danger,  if  the  acts  of  the  defendant 
and  others  engaged  in  hydraulic  mining  are  allowed  to  continue, 
that  the  beds  and  channels  of  the  lower  portion  of  the  American 
river,  and  of  the  Sacramento  river  below  the  mouth  of  the  Ameri- 
can, will  be  so  filled  and  choked  up  by  tailings  and  other  deposits, 
that  said  rivers  will  be  turned  from  tneir  channels,  cutting  new  water- 
ways, injuring  or  destroying  immense  tracts  of  land,  and  probably 
will  result  in  greatly  impairing  the  navigability  of  the  Sacramento 
river." 

Yast  as  may  be  the  interests  bound  up  in  the  litigation,  yet  the 
questions  for  the  consideration  of  this  court,  arising  out  of  the  facts 
as  found  by  the  court  below,  lie  within  a  comparatively  narrow  com- 
pass. All  of  them  flow  into  one  as  the  main  question  at  issue,  and 
that  is,  whether  the  defendant  as  owner  of  its  hydraulic  mines  situ- 
ate on  the  banks  of  the  American  river — ^an  unnavigable  stream 
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which  empties  its  waters  into  the  Sacramento  river,  the  principal 
navigable  river  within  the  state — has  the  right  to  dump  its  hydraulic 
debris  into  the  river  to  the  endaugerment  of  habitation  and  culti- 
vation of  large  tracts  of  country,  upon  which  are  cities,  towns  and 
villages,  and  to  the  impairment  of  the  navigation  of  the  Sacramento 
river;  and  if  there  exists  no  such  right  in  the  defendant  do  the  acts 
committed  by  it  and  which  it  threatens  to  continue  to  commit,  in* 
volving  such  consequences,  constitute  a  public  nuisance  which  may 
be  enjoined  in  an  action  in  the  name  of  the  people  of  the  state  ? 

Courts  take  judicial  notice  of  the  navigability  of  the  Sacramento 
river.  In  addition  to  which,  the  court  below  has  found  that  the 
river  has  been  declared  by  law  navigable  to  the  mouth  of  Middle 
creek,  which  is  above  the  confluence  of  the  American  and  Sacra- 
mento rivers;  "and  has  been  continually  navigated  by  steamers, 
barges,  schooners  and  smaller  craft;  and,  up  to  1862,  was  navigated 
as  far  as  the  city  of  Sacramento,  without  difficulty,  by  steamers  of 
deep  draught,  to-wit:  by  boats  drawing  nine  or  ten  feet  of  water." 
Navigability,  inlaw  and  in  fact,  has  therefore  been  established.  As 
a  navigable  river  the  Sacramento  is  a  great  public  highway,  in  which 
the  people  of  the  state  have  paramount  and  controlling  rights.  These 
rights  consist  chiefly  of  a  right  of  property  in  the  soil  and  a  right  to 
the  use  of  the  water  flowing  over  it,  for  the  purposes  of  transporta- 
tion and  commercial  intercourse.  The  soil  of  a  navigable  river  is 
the  alveus  or  bed  of  the  river;  the  river  itself  is  the  water  flowing  in 
its  chann<3l. .  An  unauthorized  invasion  of  the  rights  of  the  public 
to  navigate  the  water  flowing  over  the  soil  is  a  public  nuisance;  and 
an  unauthorized  encroachment  upon  the  soil  itself  is  known  in  law 
as  a  purpresture.  Purpresture  is  also  a  particular  kind  of  nuisance. 
The  word  is  derived  from  the  French  word  pourpris,  which  signifies 
aninclosure:  ''That  is,"  says  Coke,  "when  one  encroacheth  and 
makes  that  serviceable  to  himself  which  belongs  to  many.  And  be- 
cause it  is  properly,  when  there  is  an  inclosure  made  of  any  part  of 
the  King's  demesne,  or  of  a  highway,  or  a  common  street,  or  public 
water,  or  such  like  things:"    2  Coke's  Insts.,  271. 

Great  water  highways  belong  to  the  same  class  of  public  rights  and 
are  governed  by  the  same  general  rules  applicable  to  highways  upon 
land.  Any  contracting  or  narrowing  of  a  public  highway  on  land  is 
a  nuisance:  Bussell  on  Crimes,  349;  and  all  unauthorized  intrusions 
upon  a  water  highway  for  purposes  unconnected  with  the  rights  of 
navigation  or  passage  are  nuisances:  Comm.  v.  Caldwell,  1  Dall., 
150;  Comm.  v.  King,  13  Met.,  115;  sections  3,479,  3,480,  C.  C.  To 
make  use  of  the  banks  of  a  river  for  dumping  places,  from  which  to 
cast  into  the  river  annually,  six  hundred  thousand  cubic  yards  of 
mining  debris,  consisting  of  bowlders,  sand,  earth  and  waste  mater- 
ials, to  be  carried  by  the  velocity  of  the  stream  down  its  course  and 
into  and  along  a  navigable  river,  is  an  encroachment  upon  the  soil 
of  the  latter,  and  an  unauthorized  invasion  of  the  rights  of  the  public 
to  its  navigation;  and  when  such  acts  not  only  impair  the  navigation 
of  a  river,  but  at  the  same  time  affect  the  rights  of  an  entire  com- 
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munity,  or  neighborhood,  or  any  considerable  number  of  persons^ 
to  the  free  use  and  enjoyment  of  their  property,  they  constitutey 
however  long  continued,  a  public  nuisance. 

In  Veazie  v.  Dwinell,  50  Maine,  4.79,  certain  mill  occupants  on  the 
Penobscot  river  were  accustomed  to  throw  slabs,  edgings  and  other 
waste  materials  from  their  mills  into  the  river  to  float  or  sink  and 
obstruct  navigation.  The  supreme  court  compelled  the  discoQtin* 
uance  of  the  practice.  "Highways,"  said  the  court,  "whether  oa 
land  or  water,  are  designed  for  the  accommodation  of  the  public  for 
travel  or  transportation;  *  *  *  they  cannot  be  made  the  recep- 
tacles of  waste  materials,  filth  or  trash,  nor  the  depositories  of  even 
valuable  property,  so  as  to  obstruct  their  use  as  public  highways. 
*  *  *  If,  therefore,  any  person  obstruct  a  stream  which  is  by 
law  a  public  highway,  by  casting  therein  waste  material,  or  filth  or 
trash,  or  by  depositing  material  of  any  description,  except  as  con- 
nected with  the  reasonable  use  of  such  stream  as  a  highway,  or  by 
direct  authority  of  law,  he  does  it  at  his  peril — it  is  a  public  nui- 
sance." And  in  Garrish  v.  Brown,  51  Maine,  262,  the  court  reiter- 
ates the  same  doctrine :  "A  person  who  casts  at  random  filth,  or 
trash,  or  waste  materials  into  a  public  river  to  float  or  sink  as  it 
may,  without  guidance  or  direction,  can  in  no  sense  be  said  to  be  in 
the  use  of  such  river  for  lawful  purposes." 

But  it  is  contended  that  as  the  nuisance  complained  of  and  found 
by  the  court,  was  the  result  of  the  aggregate  of  mining  debris 
dumped  into  the  stream  by  the  defendant  and  other  mining  com- 
panies, acting  separately  and  independently  of  each  other,  the  acts 
of  the  defendant  cannot  be  joined  with  the  acts  of  other  mining  com- 
panies to  create  a  cause  of  action  against  the  defendant.  The  con- 
tention is  made  upon  a  finding  by  the  court  as  follows: 

''On  the  American  river  and  its  tributaries  a  vast  amount  of  min- 
ing was  done  in  early  times,  and  up  to  this  time  a  great  deal  is 
being  done,  besides  that  by  the  defendant.  No  other  mine  contrib- 
utes annually  more  detritus  to  the  river  than  the  defendant,  still  I 
am  unable  to  say  that  defendant's  mine  alone,  without  reference  to 
the  debris  from  other  mines,  materially  contributes  to  the  evils  men- 
tioned; or,  in  other  words,  if  there  were  no  mining  operations  save 
those  of  the  defendant,  I  am  not  prepared  to  say  that  it  would  mater- 
ially injure  the  valley  lands  or  the  navigation  of  the  river.  It  is  the 
aggregate  of  debris  from  all  the  mines  which  produces  the  injuries 
mentioned  in  these  findings." 

And  it  is  attempted  to  sustain  the  contention  by  the  cases  of 
Chapman  v.  Palmer,  77  N.  Y.,  51;  Schuylkill  Navigation  Company 
V.  Bichards,  57  Penn.,  142;  Sellick  v.  Hale,  47  Conn.,  260,  and 
Keyes  v.  Little  York,  53  Cal.,  724. 

The  first  three  of  those  cases  were  actions  on  the  case  for  dam- 
ages; the  first,  for  polluting  the  water  of  a  stream  by  the  discharge 
of  sewage  therein;  the  second,  for  the  filling  up  of  the  basin  of  a 
dam  and  water-power  with  coal-dirt  and  waste  material  cast  into  a 
stream  by  separate  collieries  working  their  mines  on  the  stream  in- 
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dependently  of  each  other;  and  the  third,  for  the  overflow  of  a  brook 
obstructed  oy  the  defendant  and  other  persons  who  were  not  parties 
to  the  action.  Each  of  those  cases  was  decided  upon  the  principle 
that  where  several  persons,  acting  independently  of  each  other,  en- 
gage in  the  commission  of  wrongful  acts,  the  torts  are  distinct  and 
not  joint;  and  each  is  only  severally  liable  for  the  injury  caused  by 
his  own  acts,  and  not  for  the  torts  of  others  with  whom  he  was  not 
acting  in  concert.  There  can  be  no  doubt  of  the  correctness  of 
that  principle,  and  of  its  applicability  to  an  action  at  law  for  the  re- 
covery of  damages  for  the  ^violation  of  a  private  right.  But  in  the 
case  of  Eeyes  v.  Little  York,  the  late  supreme  court  of  this  state 
applied  the  principle  to  an  action  in  equity  by  which  the  plaintiff 
sought  to  enjoin  a  number  of  persons,  who,  without  privity  or  con- 
cert of  actioii,  contributed  to  the  washing  down  from  their  mining 
claims,  mining  debris  into  a  stream  which  carried  it  down  and 
spread  it  over  the  plaintiff's  land,  rendering  it  valueless.  To  the 
complaint  in  the  action,  the  court  sustained  a  demurrer  upon  the 
ground  of  misjoinder,  because  all,  who  contributed  to  the  injury 
complained  of,  could  not  be  joined  as  defendants,  without  an  aver- 
ment that  they  acted  in  concert  in  the  commission  of  the  wrongful 
acts  charged  against  them. 

That  case,  however,  was  practically  overruled  by  this  court  in 
Hillman  v.  Newington,  57  Cal.,  62.  That  also  was  a  case  in  which 
the  plaintiff  sued  a  number  of  persons  to  recover  damages  for  the 
wrongful  diversion  of  the  water  of  a  stream,  and  to  perpetually  en- 
joiu  them  from  diverting  the  same.  The  defendants  answered,  as 
in  Keyes  v.  Little  York,  that  they  were  improperly  joined  in  the  ac- 
tion, because  they  acted  severally  and  not  jointly.  But  this  court 
said:  ''Each  of  the  defendants  diverts  some  of  the  water,  and  the 
aggregate  reduces  the  volume  below  the  amount  to  which  the  plaint- 
iff' is  entitled,  although  the  amount  diverted  by  any  one  would  not. 
*  *  *  AH  who  act  must  therefore  be  held' to  act  jointly, "  and 
the  damages  and  costs  may  be  apportioned  by  the  court  sitting  as  a 
court  of  equity.  This  case  clearly  recognizes  the  equitable  principle 
that  in  an  action  to  abate  a  public  or  private  nuisance,  all  persons  en- 
gaged in  the  commission  of  the  wrongful  acts  which  constitute  the 
nuisance,  may  be  enjoined  jointly  or  severally.  It  is  the  nuisance 
itself  which,  if  destructive  of  public  or  private  rights  of  property, 
may  be  enjoined. 

The  King  v.  Trafford,  1  Barn,  and  A.,  874,  was  a  criminal  action 
for  a  public  nuisance  to  a  public  canal  navigation  established  by  act 
of  parliament.  The  jury  found  that  the  acts  creating  the  nuisance 
were  done  by  the  defendants  separately;  but  it  was  held,  neverthe- 
less, that  as  the  nuisance  was  the  result  of  all  those  acts  jointly,  the 
defendants  were  rightly  joined  in  one  indictment,  which  stated  the 
acts  to  be  several. 

Whenever  an  indictable  nuisance  exists  there  is  a  co-ordinate  rem- 
edy in  equity  to  abate  it  by  injunction.  In  an  equitable  action  for 
that  purpose,  there  is  generally  raised  no  question  of  damages. 
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Until  the  adoption  of  the  codes,  such  a  question  could  not  be  raised 
in  an  action  in  equity  for  the  abatement  of  a  nuisance.  The  only 
question  was,  whether  the  nuisance  compained  of  and  sought  to  be 
redressed  had  been  committed;  and  it  was  no  answer,  in  such  an 
action,  where  there  was  no  question  as  to  a  separate  or  joint  liabil- 
ity for  damages  in  the  case,  to  say  that  other  persons  were  commit- 
ting the  same  sort  of  nuisance:  Grossley  &  Sons  v.  Lightowler,  8 
L.  R.  Eq.  Gas.,  729;  Chipman  v.  Palmer,  77  N.  T.,  51.  So  in 
Woodyear  v.  Schaeffer,  57  Md.,  9,  it  is  said:  '*It  is  no  answer  to  a 
complaint  of  nuisance,  that  a  great  many  others  are  committing  sim- 
ilar acts  of  nuisance.  Each  and  every  one  is  liable  to  a  separate 
action,  and  to  be  restrained.  *  *  *  The  extent  to  which  the  ap- 
pellee has  contributed  to  the  nuisance  may  be  slight  and  scarcely  ap- 
preciable. Standing  alone  it  might  well  be  that  it  would  only,  very 
slightly,  if  at  all,  prove  a  source  of  annoyance.  And  so  it  might  be 
as  to  each  of  the  other  numerous  persons  contributing  to  the  nui- 
sance. Each  standing  alone  might  amount  to  little  or  nothing.  But 
it  is  when  all  are  united  together,  and  contribute  to  a  common  re- 
sult, that  they  become  important  as  factors,  in  producing  the  mis- 
chief complained  of.  And  it  may  only  be  after  from  year  to  year, 
the  number  of  contributors  to  the  injury  has  greatly  increased,  that 
sufficient  disturbance  of  rights  has  been  caused  to  justify  a  com- 
plaint. *  *  *  In  that  state  of  facts  *  *  *  each  element  of 
contributive  injury  is  a  part  of  the  common  whole,  and  to  stop  the 
mischief  of  the  whole,  each  part  in  detail  must  be  arrested  and  re- 
moved." 

But  it  is  also  claimed  that  the  defendant  has  acquired  the  right 
from  custom,  and  by  prescription,  and  the  statute  of  limitatio  ns, 
to  use  the  American  and  Sacramento  rivers  as  outlets  for  its  min- 
ing debris;  and  that  in  the  exercise.of  this  right  it  cannot  be  re- 
strained in  its  business  of  hydraulic  mining,  notwithstanding  the 
consequent  injuries  to  those  rivers. 

Undoubtedly,  the  fact  must  be  recognized  that  in  the  mining  re- 
gions of  the  state,  the  custom  of  making  use  of  the  waters  of 
streams,  as  outlets  for  mining  debris,  has  prevailed  for  many  years; 
and,  as  a  custom,  it  may  be  conceded  to  have  been  founded  in  ne- 
cessity, for  without  it  hydraulic  mining  could  not  have  been  econ- 
omically operated.  In  that  custom  the  people  of  the  state  have  si- 
lently acquiesced,  and  upon  the  strength  of  it,  mining  operations, 
involving  the  investment  and  expenditure  of  large  capital,  have 
grown  into  a  legitimate  business,  entitled,  equally  with  all  other 
business  pursuits  in  the  state,  to  the  protection  of  the  law.  But  a 
legitimate  private  business,  founded  upon  a  local  custom,  may 
grow  into  a  force  to  threaten  the  safety  of  the  people  and  destruc- 
tion to  public  and  private  rights;  and  when  it  develops  into  that 
condition,  the  custom  upon  which  it  is  founded  becomes  unreason- 
able, because  dangerous  to  public  and  private  rights,  and  cannot  be 
invoked  to  justify  the  continuance  of  the  business  in  an  unlawful 
manner.     Every  business  has  its  laws,   and  these  require  of  those 
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engaged  in  it  to  so  condact  it  as  that  it  shall  not  violate  the  rights 
that  belong  to  others.  Accompanying  the  ownership  of  every  spe- 
cies of  property  is  a  corresponding  duty  to  so  ase  it  that  it  shall 
not  abuse  the  rights  of  other  recognized  owners :  Sections  3,479, 
3,514,0.  C;  731,  0.  0.  P. 

Upon  that  underlying  principle,  neither  state  nor  federal  legisla- 
tures could,  by  silent  acquiescence,  or  by  attempted  legislation, 
take  private  property  for  a  private  use,  nor  divest  the  people  of  the 
state  of  their  rights  in  the  navigable  waters  of  the  state  for  the  use 
of  a  private  business,  however  extensive  or  long  continued. 

As  we  have  already  said,  the  -rights  of  the  people  in  the  navigable 
rivers  of  the  state  are  paramount  and  controlling.  The  state  holds 
the  absolute  right  to  all  navigable  waters  and  the  soils  under  them, 
subject,  of  course,  to  any  rights  in  them  which  may  have  been  sur- 
rendered to  the  general  government:  Martin  v.  Wade,  13  Peters, 
410.  The  soil  she  holds  as  trustee  of  a  public  trust  for  the  benefit 
of  the  people;  and  she  may,  by  her  legislature,  grant  it  to  an  indi- 
vidual; but  she  cannot  grant  the  rights  of  the  people  to  the  use  of 
the  navigable  waters  flowing  over  it;  these  are  inalienable.  Any 
grant  of  the  soil,  therefore,  would  be  subject  to  the  paramount 
rights  of  the  people  to  the  use  of  the  highway.  And  such  was  the 
doctrine  of  the  common  law.  **The  jus  pnvatum''  says  Lord  Hale, 
in  De  Jure  Maria,  p.  22,  "must  not  prejudice  the  jus  publicum 
wherewith  public  rivers  and  arms  of  the  sea  are  affected  to  public 
use."  It  is,  therefore,  beyond  the  power  of  legislatures  to  destroy 
or  abridge  such  rights,  or  to  authorize  their  impairment. 

As  to  the  claim  of  right  derived  from  prescription  and  the  statute 
of  limitations,  it  is  sufficient  to  say  that  a  right  to  continue  a  public 
nuisance  cannot  be  acquired  by  prescription:  Bettis  v.  Johnson, 
66  Ind.,  139;  Boston  Boiling  Mills  v.  Cambridge,  117  Mass.,  396; 
Wright  &  Bice  v.  Moore,  38  Ala.,  693;  People  v.  Cunningham  A 
Harris,  1  Denio,  624;  Mills  v.  Hall  <fe  Bichards,  9  Wend,  315.  Nor 
can  it  be  legalized  by  lapse  of  time:  Sec.  3,490,  C.  C.  Against  it, 
however  long  continued,  the  state  is  bound  to  protect  the  people; 
and  for  that  purpose,  the  attorney-general,  as  the  law  officer  of  the 
state,  has  the  power  to  institute  a  proceeding  in  equity,  in  the  name 
of  the  people,  to  compel  the  discontinuance  of  the  acts  which  con- 
stitute the  nuisance:  County  of  Sacramento  v.  The  Central  P.  B. 
B.  Co.,  X  Pac.  C.  L.  J.,  27;  61  Cal.,  250;  People  v.  Stratton,  25 
Id.,  242:  Yolo  county  v.  Sacramento,  36  Id.,  193.  As  was  said  in 
People  V.  Booth,  32  N.  Y.,  397. :  "The  remedy  to  prevent  the  erec- 
tion of  a  purpresture  and  nuisance  in  a  bay  or  navigable  river,  is  by 
injunction  at  the  suit  of  the  people  by  their  attorney-general.  For 
all  the  people  of  the  state  are  interested  in  the  question,  and  have 
the  right  to  use  all  bays  and  navigable  rivers  within  the  state;  and 
I  think  the  attorney-general  may  maintain  an  action  in  the  name  of 
the  people  of  the  state,  to  prevent  the  obstruction  of  a  public  high- 
way, which  all  the  people  have  a  right  to  travel,  because  all  of 
them  have  an  interest  in  such  highways." 
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There  is  no  prejudicial  error  in  the  record*.  Judgment  for  a  per- 
petual injunction  and  order  affirmed. 

Hybigk,  J.,  and  Mobribon,  G.  J.,  concurred. 

McEiNSTRY,  J.,  concurring.  I  concur  in  the  conclusions  reached 
by  Mr.  Justice  McEee  with  reference  to  the  questions  by  him  con- 
sidered and  discussed.  But  in  my  opinion  the  case  of  Eeyes  v. 
Little  York  Company,  53  Cal.,  724,  has  no  direct  bearing  upon  any 
question  presented  in  the  case  now  here.  That  was  an  action  by  an 
individual  proprietor,  his  claim  to  an  injunction  being  based  upon 
alleged  facts  snowing  that  he  had  suffered,  by  reason  of  a  public 
nuisance,  special  injuries,  differing  in  kind  and  degree  from  those 
sustained  by  other  members  of  the  public;  either  so,  or  an  action  to 
'restrain  a  private  nuisance.  There  many  persons  whose  acts  had 
been  several,  and  not  even  concurrent,  were  made  defendants.  The 
oomplaint  in  the  action  now  here  is  in  the  nature  of  an  information 
by  the  attorney-general  on  behalf  of  the  people  of  the  state;  and  the 
Gold  Bun  Ditch  and  Mining  Company  is  the  sole  defendant. 

Among  other  matters  the  court  below  found:  ''Said  defendant 
has  been  mining  its  said  tracts  of  land  for  about  eight  years  last 
past  in  the  mode  and  process  aforesaid;  and  up  to  the  time  of  com- 
mencing this  action,  and  during  about  five  months  of  each  year  of 
said  period  has  been  daily  discharging  into  the  said  North  Fork 
between  four  and  five  thousand  cubic  yards  of  solid  material  from 
its  said  mine,  to  wit:  of  bowlders,  cobbles,  gravel  and  sand,  making 
a  yearlv  discharge  of  at  least  six  hundred  thousand  cubic  yards, 
and  will  continue  to  discharge  that  quantity  annually,  if  the  work- 
ing of  said  mine  be  permitted  to  continue,  and  at  such  rate  it  will 
require  some  thirty  years  to  mine  out  and  exhaust  said  mineral 
land. 

**  That  a  large  portion  of  the  material  so  dumped  by  the  defend- 
ant into  the  iTorth  Fork  of  the  American  river  has  been  washed 
down  said  river  by  the  water  and  commingled  with  tailings  from 
other  hydraulic  mines,  and  still  other  material,  which  is  the  product 
of  natural  erosion,  has  been  deposited  in  the  beds  and  channels  of 
the  Sacramento  and  American  rivers,  but  mostly  in  the  American 
river  and  upon  the  lands  adjacent  to  said  rivers,  and  that  by  said 
mining  of  tne  defendant  and  other  mines  the  filling  up,  raising  and 
shallowing  of  said  rivers  has  been  materially  increased,  to  the  im- 
pairment of  the  navigation  of  the  Sacramento  river,  and  to  the  ex- 
cessive overflow  of  the  lands  adjacent  to  said  rivers,  to  the  great  in- 
jury of  said  land,  and  damage,  discomfort  and  annoyance  of  a  great 
number  of  citizens  of  the  state,  owners  of  said  land,  and  residents  of 
said  valley.'* 

The  court  found  that  a  public  nuisance  had  been  created  when 
this  action  was  commenced.  And  the  court  also  found  that  defend- 
ant was  adding  to,  and,  unless  restrained,  would  continue  to  add  to 
the  obstructions  which  constituted  the  nuisance,  and  thus  to  aid  in 
increasing  and  perpetuating  it.  This  made  a  proper  case  for  an  in- 
junction. 
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Appellant  attaches  grave  consequences  to  a  farther  finding,  which 
is  supposed  to  qualify  those  which  precede  it. 

*'  On  the  American  river  and  its  tributaries  avast  amount  of  min- 
ing was  done  in  early  times,  and  up  to  this  time  a  great  deal  is 
being  done  beside  that  by  the  defendant.  No  other  mine  oon- 
tributes  annually  more  detritus  to  the  river  than  the  defendant; 
still  I  am  unable  to  say  that  defendant's  mine  alone  without  reference 
to  the  debris  from  other  mines,  materially  contributes  to  the  evils 
mentioned;  or,  in  other  words,  if  there  were  no  mining  operations 
save  those  of  the  defendant,  I  am  not  prepared  to  say  that  it  woald 
materially  injure  the  valley  lands  or  the  navigation  of  the  river.  It 
is  the  aggregate  of  debris  from  all  the  mines  which  produces  the 
injuries  mentioned  in  these  findings/* 

It  is  urged  that  while  the  complaint  alleges,  the  defendant  has 
materially  contributed  and  will  materially  contribute  to  the  nuisance, 
the  judge  below  has  declared  ''he  is  unable  to  say"  that  defend- 
ant's mine  alone  materially  contributes  to  the  evil;  which  (it  is 
claimed)  is  either  a  finding  that  defendant's  mine  does  not  materially 
contribute;  or  the  court  has  failed  to  find  on  the  material  issue. 
But  the  meaning  of  the  language  which  immediately  procedes  it,  is 
rendered  very  clear  by  the  clause  in  the  finding  last  quoted:  **  Or, 
in  other  words,  if  there  were  no  mining  operations  save  those  of  the 
defendant,  I  am  not  prepared  to  say,  that  it  would  materially  injore 
the  valley  lands,  or  the  navigation  of  the  river." 

But  the  contributions  of  defendant  may  have  been  material — sab- 
stantial,  real,  and  appreciably  capable  of  rendering  more  durable  and 
more  injurious  an  existing  nuisance — ^although  of  themselves  they 
would  not  in  their  aggregate  have  produced  the  mischief  mentioned 
in  the  findings.  There  is  no  contradiction  therefore  between  the 
finding  last  referred  to  and  those  which  determine  that  a  large  por- 
tion of  the  material  dumped  by  defendant  into  the  North  Fork  has 
been  washed  down  and  deposited  in  the  beds  and  channels  of  the 
Sacramento  and  American  rivers,  etc.  None  of  the  findings  can  be 
construed  as  deciding  that  the  deposits  made  by  defendant  have 
contributed  or  will  contribute  to  the  shoaling  of  the  waters  in  so 
slight  a  degree  as  not  substantially  to  aflfect  the  building  up  or  con- 
tinuation of  the  obstructions  to  their  flow,  in  the  natural^  channels 
of  the  rivers. 

Thobnton,  J.,  concurring.  Whether  Keyes  v.  Little  York  Com- 
pany, 53  Cal.,  724.  is  or  not  overruled  by  Hillman  v.  Newington,  57 
Cal.,  62,  I  express  no  opinion.  No  question  of  that  kind,  in  my 
judgment,  is  involved  in  this  case  or  necessary  to  its  decision,  and 
therefore  I  forbear  to  give  any  opinion  upon  it.  As  to  the  other 
points  discussed  in  the  opinion  of  justice  McEee,  I  agree  with  what 
IS  said,  and  the  conclusion  reached  by  him. 

Shabpstein,  J.  and  Boss,  J.,  concurring.  We  think  the  decree  in 
its  entirety  should  be  afSrmed. 
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No.  8,834. 

People  r.  Gold  Bun  Ditch  and  Mining  Company. 

In  Bank.   FUed  November  25,  I884, 

Htdrattlio  Minimci — Injunction  bubject  to  Conditions.— The  plaintiff  being  entitled  iip- 
<m  the  facts  found,  to  a  perpetual  injunction  to  compel  the  diaoontinuance  of  the  acts  com- 
plained of,  as  stated  in  the  preceding  opinion,  the  court  cannot  makn  the  injunction  su'iject 
to  the  condition  that  "  the  defendant  may  at  any  time,  as  it  may  be  advised,  apply  to  the  court 
to  have  the  decree  and  reetraining  order  modified,  or  vacated,  and  set  aside.'  And  whenever, 
upon  such  showing,  it  shall  appear  that  efficient  means  have  been  provided  to  impound,  de< 
tain  and  hold  back  such  tailings  at  any  point  on  said  American  river  above  Alder  creek,  and 
that  such  means  are  sufficient  to  detain  all  bowlders,  cobble-stones,  gravel  and  the  heavier 
Band,  then  said  defendant  shall  be  entitled  to  have  said  decree  vacattid  and  set  aside.'* 

Appeal  from  part  of  a  judgment  of  the  superior  court  for  Sacra- 
mento county.     The  opinion  states  the  fact. 

A,  L,  Hart,  AUornet/  General,  George  Cadwalader,  A.  Z.  Rhodes, 
Richard  Bayne  and  1.  S.  Belcher  for  the  appellant. 

J.  K,  Byrne,  W.  C.  Belcher,  S.  M.  Wilson,  JF,  T.  Wallace  and  Stew- 
art dk  Herrin,  for  the  respondent. 

MoKes,  J.  This  is  a  counter-appeal  from  the  last  clause  in  the 
judgment  entered  in  this  case. 

As  we  held  on  the  appeal  of  the  defendant,  the  plaintiff  was  enti- 
tled, upon  the  finding  of  facts,  to  a  perpetual  injunction  to  compel 
the  discontinuance  of  the  acts  complained  of;  the  law  gave  it,  and 
the  court  awarded  it;  but  it  made  the  judgment  by  which  it  awarded 
the  perpetual  injunction  subject  to  this  condition,  riz. :  '*The  said 
defendant  may,  at  any  time,  as  it  may  be  advised,  apply  to  this 
eourt  to  have  this  decree  and  restraining  order  modified,  or  va- 
cated, and  set  aside.  And  whenever,  upon  such  showing,  it  shall 
appear  that  efficient  means  have  been  provided  to  impound,  detain 
and  hold  back  such  tailings  at  any  point  on  said  American  river 
above  Alder  creek,  and  that  such  means  are  sufficient  to  detain  all 
bowlders,  cobble-stones,  gravel  and  the  heavier  sand,  then  said 
defendant  shall  be  entitled  to  have  said  decree  vacated  and  set 
aside." 

We  think  this  was  erroneous;  for  the  plaintiff  was  entitled  to  a 
final  judgment  absolutely  or  it  was  not.  The  court  adjudged  that  it 
was  entitled  to  a  perpetual  injunction,  and  that  adjudication  defi- 
nitely settled  the  rights  and  relations  of  the  parties  to  the  controver- 
sy, as  to  the  matters  in  litigation  between  them.  By  the  judgment 
it  was  finally  determined  that  certain  acts  as  performed  by  the  de- 
fendant, and  threatened  to  be  continued  at  the  commencement  of 
the  action,  amounted  to  a  public  nuisance,  which  must  be  forever 
enjoined.  The  rights  thus  finally  determined  could  not  be  sujected 
to  be  disturbed  or  changed,  annulled  or  set  aside  upon  the  per- 
formance by  the  defendant  of  new  and  independent  acts,  at  some 
near  or  remote  period  in  the  future. 

It  is  not  the  duty  of  a  court  to  make  provision  in  its  final  judg- 
ment for  a  reopening  or  renewal  of  a  controversy  which  it  closes  by 
its  judgment.     Beipublicae  vi  aUJirtis  lUum.    As  is  said  in  Joyca  on 
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ant,  as  a  corporation,  the  court  denied  the   motion  to  dissolve,  and 
that  ruling  is  assigned  as  error. 

The  injunction  was  issued  to  restrain  the  defendant  from  continu- 
ing to  dump  its  mining  debris,  tailings,  and  other  refuse  matter 
from  its  mines,  into  certain  water-courses  which  washed  the  debris 
and  materials  down  upon  and  spread  them  over  the  plaintiff's  land, 
rendering  it  valueless  for  agricultural  or  other  purposes. 

1.  It  is  no  part  of  the  general  and  ordinary  business  of  a  corpora- 
tion to  do  unlawful  acts.  Acts  which  are  of  a  continuous  nature 
and  threaten  to  destroy  or  irreparably  injure  the  property  of  another, 
are  unlawful,  and  enjoinable,  at  the  suit  of  the  person  injured,  not 
upon  the  ground  of  interfering  with  a  lawful  business,  but  upon  the 
ground  that  every  person  is  entitled  to  the  protection  of  the  law  in 
the  use  and  enjoyment  of  his  property.  But  it  is  claimed  that  the 
doing  of  the  acts,  restrained  by  the  injunction,  are  necessary  to  the 
successful  carrying  out  of  the  business  in  which  the  defendant  is 
engaged;  and  that,  if  the  defendant  be  enjoined  from  carrying  on  its 
business  in  that  way,  hydraulic  mining  cannot  be  carried  on  at  all. 
Yet  the  acts  restrained  are  none  the  less  unlawful,  if  thev  are   in- 

i'uriousto  the  private  rights  of  others;  and  the  defendant  is   bound 
)y  law  to  so  conduct  its  business  as  that  it  shall  not  be  derogatory 
to  the  private  rights  of  other  property  owners. 

In  mining  pursuits,  as  was  said  in  Logan  v.  DriscoU,  19  Cal. 
623,  "defendant  is  entitled  to  use  his  mining  claim  in  a  lawful  man- 
ner; but  no  manner  can  be  considered  lawful  which  precludes  the 
plaintiff  from  the  enjoyment  of  his  rights."  No  person,  natural  or 
artificial,  has  a  right  directly  or  indirectly  to  cover  his  neighbor's 
land  with  mining  debris,  sand  and  gravel,  or  other  material  so  as  to 
render  it  valueless:  Bobinson  v.  Black  Diamond  Goal  Mining  Go., 
57  Gal.,  412;  Potter  v.  Fremont,  47  Id.,  465;  Bichardson  v.  Eier, 
34  Id.,  63;  Gourtright  v.  Bear  Biver  Ditch  Go.,  30  Id.,  57. 

2.  The  law  does  not  require  notice  of  an  application  for  a  tem- 
porary injunction  to  restrain  a  corporation  from  committing  unlaw- 
ful acts  injurious  to  the  applicant.  Section  531,  G.  G.  P.,  has  ref- 
erence only  to  lawful  acts  performed  in  the  course  of  its  general 
and  ordinary  business.  A  preliminary  injunction  granted  against 
a  corporation  to  restrain  it  from  conducting  its  business  in  an  un- 
lawful manner,  is  therefore  not  void  though  granted  without  notice. 
Golden  Gate  Gon.,  M.,  Go.,  v.  Superior  Court,  2  W.  G.  B.,  736. 

3.  The  court  that  grants  a  preliminary  injunction  may,  in  the 
exercise  of  its  judicial  discretion,  modify  the  same  at  any  time  before 
the  case  terminates  in  a  final  judgment;  and  the  order  of  modifica- 
tion will  not  be  disturbed,  unless  there  has  been  an  abuse  of  dis- 
cretion.    Nothing  of  that  character  appears  in  the  record  before  us. 

The  orders  appealed  from  jare  affirmed. 

Boss,  J.,  MoEiNSTBY,  J.,  Sharpstein,  J.,  Mybiok,  J.,  and  Mor- 
BisoN,  G.  J.,  concurred. 
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No.  8,618. 

H00P£B  V.  POWEBS. 

Department  One.    FUed  November  tS,  1884, 
Afpial  hild  without  Merit,  and  Judoubnt  and  Ordbr  Affirmed  with  damages. 

Appeal  from  the  superior  court  of  the  oitv  and  couDty  of  San 
Francisco. 

Carson  Bros.,  for  the  appellant. 

H.  G,  Mr^)aughy  for  the  respondent. 

The  Court.  There  is  no  merit  whatever  in  this  appeal.  Judg- 
ment and  order  affirmed,  with  twenty  per  cent,  damages  against  the 
appellant. 


No.  8.408. 
SOHWEGEBLE  &  Oo.    V.  MUNDELL. 
Department  One.    Filed  November  i8, 1884. 

JVOOIISNT  AFFIBMBD  AND  FINDINGS  HELD  TO  HAYS  BEEN  WAITED  by  OODBeilt  in  Open  OOtirt 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs  and  from 
an  order  denying  the  defendant  a  new  trial. 

Cobb  dt  MoorCy  for  the  appellant. 
J,  D,  SvUivariy  for  the  respondents. 

The  Coubt.  The  judgment  was  for  the  amount  admittedly  due 
the  plaintifb  when  the  action  was  commenced.  The  alleged  subse- 
quent payment  on  account  was  not  proved. 

No  error  appears  in  the  judgment  roll.  It  appears  from  the  order 
for  judgment  made  in  open  court  and  in  the  presence  of  the  attor- 
ney for  defendant  that  findings  were  waived. 

Judgment  and  order  affirmed. 


No.  8.486. 

Swiic  V.  Bebnhabd. 

Department  One.    Filed  November  S8, 1884, 

Purchase  of  Stolen  Stock  Ceetifioates— Bights  of  bona  fide  Pobchasbr.— Judgment 
and  order  ravened  on  authority  of  Bantow  v.  Savage  Mining  Company,  1  West  Coast 
Bep.,  116. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant  and  from 
an  order  denying  the  plaintiff  a  new  trial-    The  facts  were  similar 
to  those  in  Barstow  v.  Savage  Mining  Company,  1  West  Coast 
Bep.,  116. 

No.  49-6. 


526  ^       West  Coast  Aepobteb.  [Stip.  Ct.  Cal. 

H,  J,  TUden,  for  the  appellant. 
Jarboe  &  Harrison,  for  the  respondent. 

The  Court.  On  the  authority  of  Barstow  t.  Savace  Mining  Co. , 
1  West  Coast  Bep.,  116,  judgment  and  order  reversed  and  cause  re- 
manded, with  directions  to  the  |court  below  to  enter  judgment  for 
plaintiff  on  the  findings  for  possession  qf  the  property,  or,  in  the 
event  its  deliverv  cannot  be  had,  for  its  value  and  costs. 


No.  7.067. 
DUNPHY  V.  POTRERO   COMPANY  ET  AL. 
DepaHment  One.     Filed  November  2S,  I884. 

APPEAL  FROM  Judgment  by  Person  not  a  Party.— A  person  who  is  not  a  party  nor 
privy  to,  nor  aggrieved  by  a  judgment,  cannot  appeal  therefrom. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco.    The  opinion  states  thie  facts. 

T.  J.  Crowley  and  Alex.  Oampbell,  Jr.,  for  the  appellant. 
John  A.  Stardy.  for  the  respondent. 

The  Court.  This  appeal  is  by  Laura  A.  Mowrie  from  a  judgment 
rendered  in  favor  of  the  plaintiff  against  the  following  named  defend- 
ants, viz:  The  Potrero  Company,  L.  A.  Lowrie,  John  Edwards, 
Ah  Wing,  Ah  Wun  and  Henry  F.  Williams.  The  appellant  was  not 
a  party  nor  privy  to,  nor  a  person  aggrieved  by,  the  judgment; 
therefore  the  appeal  must  be  dismissed. 

It  is  so  ordered. 


No.  7,808. 

Estate  of  Mebrifisld. 

In  Bank,    Filed  November  t8,  1884^ 

Adhinibtratob  Usino  Assets  of  Estate  Must  Pat  Interest.— An  administrator  who 
uses  the  assets  of  the  estate  in  his  own  business  and  for  his  own  profit,  may  be  charged  inter- 
est thereon  at  the  rate  of  seven  per  cent,  per  annum,  with'aunual  rests. 

Executors  and  Administrators— Appeal  from  Decree  of  Distribution. — A  decree 
of  distribution  of  an  estate  will  not  be  reviewed  on  an  appeal  by  an  executor  or  administrator^ 
where  he,  as  suchf  has  no  interest  in  the  matter  sought  to  be  reviewed. 

Appeal  from  a  decree  of  the  superior  court  for  Solauo  county. 
The  opinion  states  the  facts. 

Wendell  &  Kelly,  for  the  appellant. 

0.  B.  Coghlan,  for  the  respondents. 

Mybigk,  J.  The  court  below  made  a  decree  settling  the  account 
of  the  administrator  and  distributing  the  estate.  From  this  decree 
the  administrator,  as  administrator,  appealed  to  this  court. 

1.  In  settling  the  account  the  court  found  that  the  sum  of  five 
thousand  five  hundred  and  forty  dollars  and  sixty-one  cent£S  assets 
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of  the  estate,  had  been  nsed  bj  the  administrator  in  his  own  busi- 
ness and  for  his  own  profit,  and  charged  him  with  interest  at  the 
rate  of  seven  per  cent,  per  annum,  with  annual  rests.  This  finding 
is  attacked  for  want  of  eyidence  to  sustaiu  it.  We  think  the  court 
was  clearly  justified  in  charging  the  administrator  with  the  interest. 
Merrifield  (administrator  here)  was  the  purchaser  of  real  estate 
from  the  administrator  of  oqc  Longmire,  deceased,  (the  former  hus- 
band of  this  intestate),and  in  making  payment  therefor  receipted  to 
the  administrator  of  Longmire  for  five  thousand  six  hundred  and 
thirty-one  dollars  as  received  by  him  as  administrator  of  the  estate 
of  this  intestate,  and  returned  in  his  inventory  that  amount  as  money 
in  hand  belonging  to  his  intestate  (Susannah  Merrifield).  He  thus 
had  his  purchase,  and  had  also  the  purchase  money,  which  he,  as 
administrator,  did  not  set  apart  from  his  individual  funds  as  money 
of  the  estate. 

2.  The  appellant  may  have  been  interested  as  an  individual,  in 
the  distribution  of  the  estate,  claiming,  as  he  did,  to  be  the  assignee 
of  some  of  the  heirs;  but,  as  administrator,  he  had  no  interest.  It  is 
now  well  settled  in  this  state  that  a  decree  of  distribution  will  not  be 
reviewed  on  an  appeal  by  an  executor  or  administrator,  where  he, 
as  such,  has  no  interest  in  the  matters  sought  to  be  reviewed :  Bates 
V.  Ryberg,  40  Cal.,  463;  Estate  of  Marrey,  3  W.  C.  Rep.,  49. 

The  decree  is  affirmed. 

Shabpstein,  J.,  Ross,  J.,  McEinstby,  J.,  MoKee,  J.,  and  Mobbi- 
SON,  0.  J.,  concurred. 


No.  8,084. 

Bull  v.  Fobd. 

Department  One.    Filed  November  28^  1884. 

Conveyance  to  Hinder,  Delay  and  Defhaud  Creditors— Purchaser  with  Notice — 
Attachment  op  Property  >'raijdulently  Conveyed.— A  conveyance  of  property  made 
with  intent  to  hinder,  delay  and  defraud  the  creditors  of  the  grantor  is  void,  Dotn  as  against 
the  grantee  and  a  subsequent  purchaser  with  notice,  although  the  latter  may  have  paid  a 
valuable  consideration.  The  pr«>perty  so  conveyed  may  be  levied  upon  and  sold  at  the  in- 
stance of  the  creditors  of  the  fraudulent  grantor  as  if  no  conveyance  had  ever  been  made. 

Allegation  of  Fraudclent  Intent — S»ecial Demurrer. —An  allegation  that  a  convey- 
ance was  made  **  with  intent  to  hinder,  delay  and  defraud"  the  creditors  of  the  grantor  is  a 
flufficient  aVerment  of  fraudulent  intent  to  sustain  a  judgment.  Whether  the  same  would  be 
suCBcient  if  objected  to  by  special  demurrer,  quaere. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Clara, 
county,  entered  in  favor  of  the  plaintiff  and  from  an  order  denying 
the  defendant  a  new  trial.  ^ 

Kittredge  &  Halstead,  for  the  appellant. 
D.  M.  DelmuSj  for  the  respondent. 

Boss,  J.  That  the  conveyance  of  Felipe  Alvarado  of  all  his  inte- 
rest in  the  Bancho  San  Bernarbe  to  Ascension  Mendilla,  was  with- 
out consideration,  and  made  by  Alvarado  solely  for  the  purpose  of 
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hindering,  delaying  and  defrauding  his  creditors,  was  distinctiy 
found  by  the  trial  court,  whose  finding  in  that  regard  is  not  as- 
sailed. 

The  asserted  interest  of  the  defendant  in  the  property  is  derived 
from  a  conveyance  from  Mendilla  made  at  the  instance  and  request 
of  Alvarado.  And,  with  respect  to  that  conveyance,  the  finding  is, 
that  at  the  time  defendant  took  it,  he  *  'well  knew  that  the  aforesaid 
conveyance  from  Alvarado  to  Mendilla  was  without  any  considera- 
tion and  a  sham,  and  had  been  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  Alvarado."  It  is  urged  that  this  find- 
ing is  contrary  to  the  evidence.  But  it  is  clear,  under  the  rule  pre- 
vailing here,  that  we  cannot  so  hold. 

The  testimony  of  Alvarado  and  Mendilla,  if  true,  was  to  the  effect 
stated  in  the  finding,  and  the  credibility  of  the  witness  was  for  the 
court  below  to  determine,  and  is  not  a  matter  for  us  to  consider. 
Besides,  the  instructions  given  by  the  defendant  to  Mendilla  not  to 
answer  the  inquiry  by  the  attorney  of  one  of  Alvarado's  creditors  in 
respect  to  the  conveyance  from  Alvarado  to  Mendilla,  strongly 
tended  to  show  knowledge  on  the  part  of  defendant  of  the  real  na- 
ture of  the  transaction.  We  must,  therefore,  accept  the  finding  as 
stating  the  truth  of  the  matter.  And  with  that  fact  established,  the 
legal  conclusion  is  the  same,  whether  the  further  fact  be,  as  testi- 
fieil  by  defendant,  that  the  conveyance  to  him,  although  absolute  in 
form,  was  in  reality  as  security  only  for  certain  advances  made  by 
him,  or  the  firm  of  which  he  was  a  member,  to  and  on  account  of 
Alvarado,  or,  as  testified  by  Alvarado,  that  defendant  took  the  title, 
without  consideration,  to  hold  for  Alvarado,  to  the  end  that  the 
creditors  of  the  latter  be  hindered,  delayed  and  defrauded:  Bump 
on  Fraud.  Conv. ;  pp.  483-4,  594-6;  Goodwin  v.  Hammond,  13CaI., 
168;  Swinfordv.  Bogers,  23  Oal.,  236.  The  conveyance  to  defend- 
ant being  void  as  against  Alvarado's  creditors,  the  creditors  were 
authorized  to  levy  upon  and  sell  the  preperty,  as  if  no  conveyance 
had  ever  been  made  by  their  debtor:  f'reeman  on  Executions^  sec. 
136  and  authorities  there  cited.  This  the  creditor  under  whom  the 
plaintiff  claims  did;  and  by  virtue  of  that  sale  the  interest  of  Alva- 
rado in  the  property  became  vested  in  the  plaintiff. 

But  one  other  point  need  be  noticed,  and  that  is,  the  claim  that 
the  allegation  of  the  complaint,  that  the  conveyance  was  made 
''with  intent  to  hinder,  delay  and  defraud"  the  creditors  of  Alva- 
rado, is  an  insufficient  allegation  of  fraudulent  intent.  Whatever 
might  be  held,  if  the  point  had  been  made  by  special  demurrer, 
we  think  the  allegation  certainly  sufficient  after  judgment  and  in  the 
absence  of  such  demurrer.  The  case  of  Hagar  v.  Shindler,  29  Cal., 
60,  would,  however,  seem  to  sustain  the  averment  in  question,  even 
in  the  face  of  a  special  demurrer 

Ju(^ment  and  order  affirmed. 

MoKiNSTBT,  J.,  and  McEee,  J.,  concurred. 
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No.  8,191. 
TUSBNBR  ET  AL.  V.  GaLIFOBNU  StBEBT  BaILBOAB  GoMPANT. 

DepaHmtiU  Ttoo.    Filed  N<yvemJber  28,  1884. 

Rights  of  Pxbsons  to  Use  and  Enjoyment  or  Property.— Any  person  may  use  his  own 
property  in  such  lawful  manner  aa  to  him  may  seem  fit,  having  reference  always  to  the  right 
uf  others  to  use  their  property.  But  a  person  cannot  use  his  own  property,  even  in  and 
about  a  business  in  itself  lawful,  if  it  be  used  in  such  a  manner  as  to  seriously  interfere  with 
another  in  the  enjoyment  of  his  property. 

The  Same — Nuisance— Street  IIailroad— License  when  not  a  Justificatjon.— The  de- 
fendant corporation  operated  a  street  railroad  along  a  street  in  that  portion  of  San  Francisco 
usually  devoted  to  dwelling  purpose,  and,  for  the  purpose  of  using  steam  as  a  motive  power 
in  propelling  its  cars  b^  means  of  a  cable,  constructed  a  building  on  a  lot  adjoining  the  plaint- 
iff 's  premises,  for  use  m  connection  with  its  street  railroad,  as  a  car  and  engine  house.  Such 
use  produced  a  loud  and  continuous  noise;  caused  the  plaintiff 's  house  to  be  constantly  shaken 
sod  jaired;  cracked  the  plastering  in  his  rooms,  and  covered  his  premises  and  furniture  with 
loot.  Hddf  that  such  acts  of  the  defendant  constituted  a  nuisance  for  which  it  was 
liable,  although  the  municipality  of  San  Francisco  had  granted  it  a  franchise  to  operate  its 
road,  and  all  its  structures  and  machinery  were  necessary  to  that  end,  and  were  properly 
constructed. 

Nuisance — Abatement  of  Pending  Action— Damages.— In  an  action  to  recover  dama- 
ges for  injuries  caused  by  such  nuisance,  the  fact  that  the  defendant  has,  since  the  com- 
menoement  of  the  action,  remedied  the  evil  complained  of,  does  not  interfere  with  plaintiff 's 
ridit  to  recover  for  injuries  sustained  before  the  commencement  of  the  action. 

Nuisance — Measure  of  Damages— Value  of  Injury.— In  such  action  the  plaintiff  need 
not  prove  his  injury  by  value;  it  is  for  the  jury  to  determine  a  reasonable  sum  as  proper 
eompensation. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
countj  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
iactB. 

H.  S,  Brown  and  J.  E.  Foulds,  for  the  appellant. 
E.  F,  Preston^  for  the  respondents. 

Mtbick,  J.  The  action  was  brought  to  abate  an  alleged  nuisance 
and  to  recover  damages.  The  Jur^  gave  a  verdict  for  the  plaintiffi3 
for  one  thousand  dollars  damages,  and  from  the  judgment  rendered 
therefor  and  an  order  denying  a  new  tri&lthe  defendant  appealed. 

The  case  is,  in  substance,  as  follows :  The  plaintiffis,  owners  of  a 
lot  of  land  near  the  comer  of  Larkin  and  California  streets,  in  the 
city  and  county  of  San  Francisco,  had  thereon  two  dwelling-houses, 
(one  occupied  by  the  family  of  one  of  the  plaintiffs,  the  other  by  the 
lamily  of  the  other  plaintiff,)  and  on  the  rear  of  the  lot  a  two  story 
building,  in  the  lower  story  of  which  the  plaintiffs  carried  on  the 
manufacture  of  show  cases,  the  upper  story  being  occupied  by  a 
tenant  The  defendant  constructed  a  street  railroad  along  California 
street,  and,  for  the  purpose  of  using  steam  as  a  motive  power  in  pro- 
pelling the  cars,  by  means  of  a  cable,  constructed  a  building  on  the 
comer  of  the  streets  above  named,  which  building  adjoined  the 
property  of  plaintiffs.  This  building  was  used,  in  connection  with 
the  street  railroad,  as  a  car  house,  and  had  an  engine  and  furnace 
with  a  smoke  stack  extending  to  a  point  twenty  feet  higher  than  plain- 
aSU  houses.  Cars  were  elevated  from  one  story  to  another  by  the 
aid  of  machinery.  We  quote  substantially  from  the  testimony  of 
plaintifis  for  the  purpose  of  showing  the  case  as  presented  by  them 
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hindering,  delaying  and  defrauding  his  creditors,  was  distinctly 
fonnd  by  the  trial  court,  whose  finding  in  that  regard  is  not  as- 
sailed. 

The  asserted  interest  of  the  defendant  in  the  property  is  deriyed 
from  a  conveyance  from  Mendilla  made  at  the  inst^ce  and  request 
of  Alvarado.  And,  with  respect  to  that  conveyance,  the  finding  is, 
that  at  the  time  defendant  took  it,  he  '  Veil  knew  that  the  aforesaid 
conveyance  from  Alvarado  to  Mendilla  was  without  any  considera- 
tion and  a  sham,  and  had  been  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  Alvarado/'  It  is  urged  that  this  find- 
ing is  contrary  to  the  evidence.  But  it  is  clear,  under  the  rule  pre- 
vailing here,  that  we  cannot  so  hold. 

The  testimony  of  Alvarado  and  Mendilla,  if  true,  was  to  the  effect 
stated  in  the  finding,  and  the  credibility  of  the  witness  was  for  the 
court  below  to  determine,  and  is  not  a  matter  for  us  to  consider. 
Besides,  the  instructions  given  by  the  defendant  to  Mendilla  not  to 
answer  the  inquiry  by  the  attorney  of  one  of  Alvarado*s  creditors  in 
respect  to  the  conveyance  from  Alvarado  to  Mendilla,  strongly 
tended  to  show  knowledge  on  the  part  of  defendant  of  the  real  na- 
ture of  the  transaction.  We  must,  therefore,  accept  the  finding  as 
stating  the  truth  of  the  matter.  And  with  that  fact  established,  the 
legal  conclusion  is  the  same,  whether  the  further  fact  be,  as  testi- 
fieil  by  defendant,  that  the  conveyance  to  him,  although  absolute  in 
form,  was  iu  reality  as  security  only  for  certain  advances  made  by 
him,  or  the  firm  of  which  he  was  a  member,  to  and  on  account  of 
Alvarado,  or,  as  testified  by  Alvarado,  that  defendant  took  the  title, 
without  consideration,  to  hold  for  Alvarado,  to  the  end  that  the 
creditors  of  the  latter  be  hindered,  delayed  and  defrauded:  Bump 
on  Fraud.  Oonv.;  pp.  483-4,  594-5;  Goodwin  v.  Hammond,  13Cal., 
168;  Swinford  V.  Bogers,  23  CaL,  236.  The  conveyance  to  defend- 
ant being  void  as  against  Alvarado's  creditors,  the  creditors  were 
authorized  to  levy  upon  and  sell  the  property,  as  if  no  conveyance 
had  ever  been  made  oy  their  debtor:  Jrreeman  on  Executions,  sec. 
136  and  authorities  there  cited.  This  the  creditor  under  whom  the 
plaintiff  claims  did;  and  by  virtue  of  that  sale  the  interest  of  Alva- 
rado in  the  property  became  vested  in  the  plaintiff. 

But  one  other  point  need  be  noticed,  and  that  is,  the  claim  that 
the  allegation  of  the  complaint,  that  the  conveyance  was  made 
''with  intent  to  hinder,  delay  and  defraud*'  the  creditors  of  Alva- 
rado, is  an  insufficient  allegation  of  fraudulent  intent.  Whatever 
might  be  held,  if  the  point  had  been  made  by  special  demurrer, 
we  think  the  allegation  certainly  sufficient  after  judgment  and  in  the 
absence  of  such  aemurrer.  The  case  of  Hagar  v.  Shindler,  29  Gal., 
60,  would,  however,  seem  to  sustain  the  averment  in  question,  even 
in  the  face  of  a  special  demurrer 

Ju(k[ment  and  order  affirmed. 

Mo£iN6TBY,  J.,  and  MoKee,  J.,  concurred. 
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Bights  of  Psbsons  to  Use  and  Enjoyment  of  Property.— Any  person  may  use  his  own 
property  in  such  lawful  manner  as  to  him  may  seem  fit,  having  reference  always  to  the  right 
of  others  to  use  their  property  But  ,a  person  cannot  use  his  own  property,  even  in  and 
about  a  business  in  itself  lawful,  if  it  be  used  in  such  a  manner  as  to  seriously  interfere  with 
soother  in  the  enjoyment  of  his  property. 

The  Sake— Noisanck— Street  liAiLROAD—LicENSE  when  not  a  Justification. —The  de- 
fendant corporation  operated  a  street  railroad  along  a  street  in  that  portion  of  San  Francisco 
usually  devoted  to  dwelling  purposes,  and,  for  the  purpose  of  using  steam  as  a  motive  power 
in  propelling  its  cars  b^  means  of  a  cable,  constructed  a  building  on  a  lot  adjoining  the  plaint- 
iff 's  premises,  for  use  m  connection  with  its  street  railroad,  as  a  car  and  engine  house.  Such 
1188  produced  a  loud  and  continuous  noise;  caused  the  plaintiff 's  house  to  be  constantly  shaken 
and  jarred;  cracked  the  plastering  in  his  rooms,  and  covered  his  premises  and  furniture  with 
soot  Held,  that  such  acts  of  the  defendant  constituted  a  nuisance  for  which  it  was 
liable,  although  the  mimicipality  of  San  Francisco  had  granted  it  a  franchise  to  operate  its 
road,  and  all  its  structures  and  machinery  were  necessary  to  that  end,  and  were  properly 
oonstructed. 

Nuisance — Abatement  of  Pendino  Action — Damages.— In  an  action  to  recover  dama- 
ges for  injuries  caused  by  such  nuisance,  the  fact  that  the  defendant  has,  since  the  com- 
mencement of  the  action,  remedied  the  evil  complained  of,  does  not  interfere  with  plaintiff 's 
ridit  to  recover  for  injuries  sustained  before  the  commencement  of  the  action. 

r^DiSANCE — Measure  of  Damages- Value  of  Injury.— In  such  action  the  plaintiff  need 
not  prove  his  injury  by  value;  it  is  for  the  jury  to  determine  a  reasonable  sum  as  proper 
compensation. 

Appeal  from  a  jadgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  oraer  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

H.  S.  Brown  and  J.  E.  Foudds,  for  the  appellant. 
E.  F.  Preston,  for  the  respondents. 

Mtbigk,  J.  The  action  was  brought  to  abate  an  alleged  nuisance 
and  to  recover  damages.  The  jury  gave  a  verdict  for  the  plaintiffs 
for  one  thousand  dollars  damages,  and  from  the  judgment  rendered 
therefor  and  an  order  denying  a  new  trial  the  defendant  appealed. 

The  case  is,  in  substance,  as  follows:  The  plain tiffis,  owners  of  a 
lotof  land  near  the  comer  of  Larkin  and  Galifomia  streets,  in  the 
eity  and  county  of  San  Francisco,  had  thereon  two  dwelling-houses, 

ione  occupied  Dy  the  family  of  one  of  the  plaintifiis,  the  other  by  the 
amily  of  the  otiber  plaintiff,)  and  on  the  rear  of  the  lot  a  two  story 
building,  in  the  lower  story  of  which  the  plaintiffs  carried  on  the 
manufacture  of  show  cases,  the  upper  story  being  occupied  by  a 
tenant.  The  defendant  constructed  a  street  railroad  along  California 
street,  and,  for  the  purpose  of  using  steam  as  a  motive  power  in  pro- 
pelling the  cars,  by  means  of  a  cable,  constructed  a  building  on  the 
comer  of  the  streets  above  named,  which  building  adjoined  the 
property  of  plaintiffs.  This  building  was  used,  in  connection  with 
the  street  railroad,  as  a  car  house,  and  had  an  engine  and  furnace 
with  a  smoke  stack  extending  to  a  point  twenty  feet  higher  than  plain- 
tiffs' houses.  Cars  were  elevated  from  one  story  to  another  by  the 
aid  of  machinery.  We  quote  substantially  from  the  testimony  of 
plaintifiis  for  the  purpose  of  showing  the  case  as  presented  by  them 
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hindering,  delaying  and  defrauding  his  creditors,  was  distinctly 
found  by  the  trial  court,  whose  finding  in  that  regard  is  not  as- 
sailed. 

The  asserted  interest  of  the  defendant  in  the  property  is  derived 
from  a  conveyance  from  Mendilla  made  at  the  instance  and  request 
of  Alvarado.  And,  with  respect  to  that  conveyance,  the  finding  is, 
that  at  the  time  defendant  took  it,  he  *  'well  knew  that  the  aforesaid 
conveyance  from  Alvarado  to  Mendilla  was  without  any  considera- 
tion and  a  sham,  and  had  been  made  with  intent  to  hinder,  delay 
and  defraud  the  creditors  of  Alvarado."  It  is  urged  that  this  find- 
ing is  contrary  to  the  evidence.  But  it  is  clear,  under  the  rule  pre- 
vailing here,  that  we  cannot  so  hold. 

The  testimony  of  Alvarado  and  Mendilla,  if  true,  was  to  the  effect 
stated  in  the  finding,  and  the  credibility  of  the  witness  was  for  the 
court  below  to  determine,  and  is  not  a  matter  for  us  to  consider. 
Besides,  the  instructions  given  by  the  defendant  to  Mendilla  not  to 
answer  the  inquiry  by  the  attorney  of  one  of  Alvarado^s  creditors  in 
respect  to  the  conveyance  from  Alvarado  to  Mendilla,  strongly 
tended  to  show  knowledge  on  the  part  of  defendant  of  the  real  na- 
ture of  the  transaction.  We  must,  therefore,  accept  the  finding  as 
stating  the  truth  of  the  matter.  And  with  that  fact  established,  the 
legal  conclusion  is  the  same,  whether  the  further  fact  be,  as  testi- 
fievl  by  defendant,  that  the  conveyance  to  him,  although  absolute  in 
form,  was  in  reality  as  security  only  for  certain  advances  made  by 
him,  or  the  firm  of  which  he  was  a  member,  to  and  on  account  of 
Alvarado,  or,  as  testified  by  Alvarado,  that  defendant  took  the  title, 
without  consideration,  to  hold  for  Alvarado,  to  the  end  that  the 
creditors  of  the  latter  be  hindered,  delayed  and  defrauded:  Bump 
on  Fraud.  Conv. ;  pp.  483-4,  594-5;  Goodwin  v.  Hammond,  ISCal., 
168;  Swinford  V.  Bogers,  23  Gal.,  236.  The  conveyance  to  defend- 
ant being  void  as  against  Alvarado's  creditors,  the  creditors  were 
authorized  to  levy  upon  and  sell  the  preperty,  as  if  no  conveyance 
had  ever  been  made  by  their  debtor:  t'reeman  on  Executions,  sec. 
136  and  authorities  there  cited.  This  the  creditor  under  whom  the 
plaintiff  claims  did;  and  by  virtue  of  that  sale  the  interest  of  Alva- 
rado in  the  property  became  vested  in  the  plaintiff. 

But  one  other  point  need  be  noticed,  and  that  is,  the  claim  that 
the  allegation  of  the  complaint,  that  the  conveyance  was  made 
"with  intent  to  hinder,  delay  and  defraud"  the  creditors  of  Alva- 
rado, is  an  insufficient  allegation  of  fraudulent  intent.  Whatever 
might  be  held,  if  the  point  had  been  made  by  special  demurrer, 
we  think  the  allegation  certainly  sufficient  after  judgment  and  in  the 
absence  of  such  demurrer.  The  case  of  Hagar  v.  Shindler,  29  Gal., 
60,  would,  however,  seem  to  sustain  the  averment  in  question,  even 
in  the  face  of  a  special  demurrer 

Judgment  and  order  affirmed. 

MoKinstbt,  J.,  and  MgKee,  J.,  concurred. 
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Rights  op  Persons  to  Use  and  Enjoyment  of  Property. —Any  person  may  use  his  own 
property  in  such  lawful  manner  as  to  him  may  seem  fit,  having  reference  always  to  the  right 
of  others  to  use  their  property  But  .a  person  cannot  use  his  own  property,^  even  in  and 
about  a  business  in  itself  lawful,  if  it  be  used  in  such  a  manner  as  to  seriously  interfere  with 
another  in  the  enjoyment  of  his  property. 

The  Same— Nuisance— Street  IIailroad— License  when  not  a  Justification.— The  de- 
fendant corporation  operated  a  street  railroad  along  a  street  in  that  portion  of  San  Francisco 
usually  devoted  to  dwelling  purposes,  and,  for  the  purpose  of  using  steam  as  a  motive  power 
in  propelling  its  cars  b^  means  of  a  cable,  constructed  a  building  on  a  lot  adjoining  the  plaint- 
iff s  premises,  for  use  in  connection  with  its  street  railroad,  as  a  car  and  engine  house.  Such 
use  produced  a  loud  and  continuous  noise;  caused  the  plaintiff 's  house  to  be  constantly  shaken 
and  jarred;  cracked  the  plastering  in  his  rooms,  and  covered  his  premises  and  furniture  with 
soot  Heiit  that  such  acts  of  the  defendant  constituted  a  nuisance  for  which  it  was 
liable,  although  the  mimicipality  of  San  Francisco  had  granted  it  a  franchise  to  operate  its 
road,  and  all  its  structures  and  machinery  were  necessary  to  that  end,  and  were  properly 
constructed. 

Nuisance— Abatement  of  Pending  Action — Damages.— In  an  action  to  recover  dama- 
ges for  injuries  caused  by  such  nuisance,  the  fact  that  the  defendant  has,  since  the  com- 
mencement of  the  action,  remedied  the  evil  complained  of,  does  not  interfere  with  plaintiff 's 
ri^t  to  recover  for  injuries  sustained  before  the  commencement  of  the  action. 

Nuisance — Measure  of  Damages— Value  of  Injury.— In  such  action  the  plaintiff  need 
not  prove  his  injury  by  value;  it  is  for  the  jury  to  determine  a  reasonable  sum  as  proper 
oompensation. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

H,  8.  Broivn  and  J.  E,  Foulde,  for  the  appellant. 
E.  F.  Preston^  for  the  respondents. 

Mtbick,  J.  The  action  was  brought  to  abate  an  alleged  nuisance 
and  to  recover  damages.  The  jur^  gave  a  verdict  for  the  plaintiffs 
for  one  thousand  dollars  damages,  and  from  the  judgment  rendered 
therefor  and  an  order  denying  a  new  trialthe  defendant  appealed. 

Hie  case  is,  in  substance,  as  follows:  The  plaintiffs,  owners  of  a 
lot  of  land  near  the  comer  of  Larkin  and  Oalif  omia  streets,  in  the 
eity  and  county  of  San  Francisco,  had  thereon  two  dwelling-houses, 
(one  occupied  by  the  family  of  one  of  the  plaintiffis,  the  other  by  the 
family  of  the  other  plaintiff,)  and  on  the  rear  of  the  lot  a  two  story 
building,  in  the  lower  story  of  which  the  plaintiffs  carried  on  the 
manufacture  of  show  cases,  the  upper  story  being  occupied  by  a 
tenant.  The  defendant  constructed  a  street  railroad  along  California 
street,  and,  for  the  purpose  of  using  steam  as  a  motive  power  in  pro- 
pelling the  cars,  by  means  of  a  cable,  constructed  a  building  on  the 
comer  of  the  streets  above  named,  which  building  adjoined  the 
property  of  plaintiffs.  This  building  was  used,  in  connection  with 
the  street  railroad,  as  a  car  house,  and  had  an  engine  and  furnace 
with  a  smoke  stack  extending  to  a  point  twenty  feet  higher  than  plain- 
tifb'  houses.  Cars  were  elevated  from  one  story  to  another  by  the 
aid  of  machinery.  We  quote  substantially  from  the  testimony  of 
plaintiffs  for  the  purpose  of  showing  the  case  as  presented  by  them 
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free  use  of  their  property,  so  as  to  interfere  with  their  comfortable 
eDJoyment  of  it.  xt  may  have  been  that  a  smoke  stack  bnt 
twenty  feet  high  wonld  foul  the  plaintiffs'  premises,  and  that  one 
forty  feet  high  would  not.  It  may  have  been  convenient  for  the  de- 
fendant to  hoist  its  cars  from  one  story  to  another,  and  vet  not 
absolutely  necessary;  or,  it  may  be  that  the  hoisting  could  have 
been  done  without  causing  a  jarring  producing  actual  discomfort  or 
injury. 

As  said  above,  the  municipality  could  grant  a  franchise  for  run- 
ning cars  along  the  street,  but  it  could  not  grant  a  franchise  to 
materially  injure  the  plaintiffs  in  their  property  rights.     The  fran-  I 

chise  which  the  defendant  claimed  to  hold  did  not  even  assume  to 
be  for  that  end. 

We  are  aware  of  the  decisions  that  where  a  franchise  has  been 
granted  for  the  running  of  steam  cars  along  a  street,  property 
owners  along  the  line  must  abide  the  natural  results  of  a  reasonable 
and  proper  exercise  of  the  franchise;  but  we  are  of  opinion  that  the 
reason  of  those  decisions  has  no  application  here. 

The  fact  that  the  defendant  had  since  the  commencement  of  the 
suit  (if  such  be  the  fact)  remedied  the  evil  complained  of,  would 
not  interfere  with  the  plaintiffs'  right  to  recover  damages  for  in- 
juries sustained  before  the  commencement  of  the  suit. 

It  was  not  incumbent  on  the  plaintiffs  to  prove  their  injury  by 
value;  it  may  have  been  of  trivial  cost  to  sweep  up  a  pail  full  of 
soot,  and  yet  the  soot  may  have  caused  serious  injury;  it  may  also 
have  been  quite  out  of  the  question  to  prove  the  loss  in  value  sus- 
stained  by  the  jarring.  If  was  for  the  jury  to  determine  a  reason- 
able sum  to  be  proper  compensation. 

We  have  examined  the  points  presented  by  appellant,  and  are  of 
opinion  that  they  are  substantially  covered  by  tne  foregoing. 

Judgment  and  order  affirmed. 

Shabpstein,  J.,  concurred. 

Thornton,  J.  I  concur  in  the  judgment.  The  evidence  as  to 
the  amount  in  money  of  the  damages  accrued  was  veiy  slight,  yet 
as  the  damages  found  for  the  injury  suffered  are  not  excessive,  I  do 
not  think  the  judgment  should  be  disturbed  for  that  reason.  That 
the  acts  committed  by  the  defendant  constituted  a  nuisance,  is  clear. 
Nor  were  such  acts  either  directly  or  indirectly  permitted  to  be  done 
by  the  express  authority  of  a  statute. 
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Motion  for  New  Trial— Jubjsdiction  op  Court  Over.— The  juriadictionof  a  court  to 
bear  and  detemiine  a  motion  for  a  new  trial  lies  dormant  until  it  is  called  into  exercise  by 
the  final  submission  of  the  motion,  in  a  legal  manner,  %ipon  a  bill  of  exceptionn,  statement 
of  the  case,  or  other  papers  designated  in  the  notice  of  motion.  And  it  may  be  called  into 
exercise  by  the  submission  of  the  motion  itself,  or  by  a  motion  to  deny  or  dismiBS  the  motion 
for  want  of  prosecution,  upon  the  ^und  that  the  party  moving  for  the  new  trial  has  failed, 
or  neglected,  to  serve  or  file,  withm  legal  time,  the  ^statement,  or  other  ^per  upon  which 
he  proposed  to  move;  and  when  thus  called  into  exercise,  and  the  court,  in  the  exercise  of 
its  jurisdiction,  has  heard  and  decided  the  motion,  its  order  is  final  and  conclusive;  and  it 
is  not  erroneous  to  dismiss  or  deny  a  motion  afterwards  made  to  set  it  aside.  Such  order 
is  reviewable  only  on  appeal.  But  it  is  otherwise  if  such  order  has  been  inadvertently  or 
prematurely  made. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Franpisco,  entered  in  favor  of  the  plaintiff,  and  from 
orders  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

Columbus  Bartlett^  for  the  appellant. 

McClurCy  DwineUe  dk  Plaisance,  for  the  respondent. 

MoEee,  J.  In  this  case  there  are  three  appeals:  The  first  is  from 
the  judgment  rendered  the  twenty-ninth  of  November,  1881;  the 
second,  from  an  order  denying  a  motion  for  a  new  trial;  and  the 
tbird  from  an  order  denying  a  motion  to  vacate  the  order  refusing  a 
new  trial.  '    ^ 

After  the  decision  of  the  case,  defendant  served  upon  the  plaint- 
iff's  attorney  notice  that  he  would  move  for  a  new  trial,  upon  a  pro- 
posed statement  of  the  case,  and  upon  affidavits,  and  the  minutes  of 
the  court.  There  was  no  extension  of  tho  statutory  time  for  him  to 
serve  and  file  his  proposed  statement  and  affidavits;  and,  in  fact,  he 
neither  served  nor  filed  any  affidavits  or  proposed  statement  within 
the  time  required  by  law  for  that  purpose.  Upon  a  conclusive  show- 
ing being  made  of  that  fact,  the  court,  after  argument  of  counsel  of 
the  respective  parties,  denied  the  motion  for  a  new  trial,  *'  so  far  as 
thasame  was  made  upon  the  minutes  of  the  court,"  and  dismissed 
it  for  want  of  prosecution  so  far  as  it  purported  to  have  been  made 
upon  a  statement  of  the  case,  or  on  affidavits.  The  order  was  entered 
January  6,  1882.  Ten  days  after  the  entry  of  the  order  defendant 
moved,  on  notice  to  the  plaintiff's  attorney,  to  vacate  the  same.  The 
motion  ^as  made  upon  affidavits  which  showed,  that  the  proposed 
statement  was  not  within  legal  time,  because  of  a  mistake  by  the 
clerks  of  the  attorney  of  record  for  defendant,  as  to  the  date  of  the 
service  of  notice  of  the  motion.  But  this  mistake  did  not,  and 
could  not,  change  the  record  upon  which  the  motion  had  been  heard 
and  determined.  The  fact  still  remained,  that  the  proposed  state- 
ment had  not  been  served  or  filed  in  time;  and,  assuming  that  the 
court  erred  in  denying  the  motion  for  a  new  trial,  which  had  been 
regularly  argued  and  submitted  for  a  decision,  and  that  the  subse- 
quent order,  denying  the  motion  to  vacate  its  former  order,  was  a 
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special  order  made  after  final  judgment  and  appealable,  as  seems  to 
have  been  held  in  Calderwood  v.  Peyser,  42  Cal.,  110,  we  see  in  it 
nothing  erroneous.        , 

The  jurisdiction  of  a  court  to  hear  and  determine  a  motion  for  a 
new  trial  lies  dormant,  until  it  is  called  into  exercise  by  the  final 
submission  of  the  motion,  in  a  legal  manner,  upon  the  bill  of  excep- 
tions, statement  of  the  case*  or  other  papers  designated  in  the  notice 
of  motion.  But  it  may  be  called  into  exercise  by  the  submission  of 
the  motion  itself,  or  by  a  motion  to  deny  or  dismiss  the  motion  for 
want  of  prosecution,  upon  the  ground  that  the  party  moving  for  the 
new  trial  has  failed,  or  neglected,  to  serve  or  file  within  legal  time, 
the  statement  or  other  papers  upon  which  he  proposed  to  move;  and 
when  thus  called  into  exercise,  and  the  court,  in  the  exercise  of  its 
jurisdiction,  has  heard  and  decided  the  motion,  its  order  is  final  and 
conclusive,  and  it  is  not  erroneous  to  dismiss  or  pleny  a  motion  after- 
wards made  to  set  it  aside. 

An  order  granting  or  refusing  a  new  trial,  made  after  the  regular 
submission  of  a  motion  for  that  purpose  is  reviewable  only  on  appeal: 
Coombs  V.  Hibberd,  43  Cal. ,453;  Waggenheim  v.  Hopk.  35 Id.,  216; 
Nichols  V.  Dunphy,  10  P.  C.  L.  J.,  193.  But  it  is  otherwise  where 
such  an  order  has  been  inadvertantly  or  prematurely  made.  If  made, 
for  instance,  before  the  statement  of  the  case,  or  bill  of  exceptions, 
upon  which  it  was  to  be  made,  has  been  settled,  engrossed  and  certi- 
fied, and  before  the  motion  has  been  regularly  submitted,  the  juris- 
diction to  hear  and  decide  the  motion  was  not  called  into  exercise,  the 
order  would  not  be  made  in  the  regular  exercise  of  the  jurisdiction 
of  the  court,  and  being  improvidently  made  it  would  be  the  duty  of 
the  court  to  set  it  aside:  Morris  v.  DeCelis,  41  Cal.,  331;  Hall  v. 
Polack,  42  Id.,  218;  Coombs  V.  Hibberd,  supra;  and  Nichols  v. 
Dunphy,  supra. 

Here,  however,  the  power  of  the  court  to  hear  and  decide  the 
motion  for  a  new  trial  was  regularly  put  in  motion,  and  the  order 
of  the  court  in  the  decision  of  the  motion  exhausted  its  power  over 
it.     The  court  heoB,me  functvs  officio. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial.  ^ 

There  is  no  error  apparent  on  the  judgment  roll. 

Judgment  and  orders  affirmed. 

Boss,  J.,  and  McEinstby,  J.,  concurred. 


No.  8,384. 

Savings  and  Loan  Society  v.  Dubkin  et  al. 

Department  One.     Filed  November  £S,  1884, 

Judgment  and  Order  Affirmed  upon  authority  of  Savings  and  Loan  Society  v.  Bate- 
man,  10  Pac.  C.  L.  J.,  795. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial. 
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M.  Mullany,  for  tbe  appellant. 
A,  N.  Drown,  for  the  respondent. 

Boss,  J.  In  principle,  this  case  is  not  distingaishable  from  Sav- 
ings and  Loan  Society  v.  Bateman,  No.  7,654,  decided  January  30, 
1883,  10  Pao.  0.  L.  J . ,  795,  or  the  cases  upon  the  authority  of  which 
that  case  was  determined.  In  so  far,  however,  as  the  judgment  ap- 
pealed from  affects  Edward  Durkin  and  Patrick  Durkin,  it  must  be 
modified.  As  to  them  a  non-suit  was  granted.  On  the  authority  of 
the  cases  hereinbefore  referred  to : 

It  is  ordered,  that  the  order  denying  the  motion  for  a  new  trial 
be  and  hereby  is  affirmed,  and  that  the  cause  be  and  hereby  is  re- 
manded with  directions  to  the  court  below  to  modify  the  judgment 
as  here  indicated,  and  as  so  modified  it  stand  affirmed. 

W.  C.  KiNSTRY  and  G,  J.  MgKee  concuraed. 


No.  8,473 

TisGHLER  V.  California  Farmers*  Mutual  Insurance  Company. 

DepaHmeiU  Two.    FiUd  November  iS,  1884, 

PouoT  OF  Insurance— Application  for  Insurance— Plbadino.— In  an  action  to  enforce 
»  policy  of  insurance,  the  complaint  need  not  allege  the  terms  of  tbe  application  for  insur- 
ance, when  such  application  waB  merely  verbal. 

FiSB  Insurance— -Stipulation  against  Gunpowder — Fireworks. — ^The  keeping?  of  fire- 
worlcB  without  the  written  ccmsent  of  the  insurer  will  not  invalidate  a  policy  of  fire  insur* 
anoe,  althou$7h  the  same  provides  that  if  gunpowder  is  kept  on  .the  premisas  without  such 
written  consent,  the  policy  shall  be  void. 

FiBB  Insuranob— Increase  of  Risk— Answer.— In  an  action  on  a  policy  of  fire  insuranoe, 
facts  showing  an  increase  of  the  risk,  if  relied  on  as  a  defense,  must  be  set  up  in  the  answer. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
eomcttj  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  tbe  defendant  a  new  trial.  The  opinion  states  the 
faels. 

A.  W.  Thompson,  for  the  appellant. 

Winans,  Belknap  and  Oodoy,  for  the  respondent. 

Bobs,  J.  1.  Appellant  claims  that,  upon  the  authority  of  Gil- 
TDore  y.  The  Lycoming  F.  I.  Co.,  55  Cal.,  123,  defendant's  motion 
for  judgment  on  the  pleadings  should  have  been  granted.  Rven  if 
tbe  policy  involved  in  this  case  was  similar  to  that  involved  in  that, 
the  decision  there  would  not  be  authority  for  sustaining  the  motion 
here  in  question.  But  in  Gilmore  v.  The  Lycoming  Company  the 
application  of  the  insured  was  expressly,  made  a  part  of  the  policy 
and  therefore  constituted  a  part  of  the  contract;  and  it  having 
affirmatively  appeared  from  the  complaint  in  that  case  that  all  of 
the  terms  of  the  contract  were  not  stated,  but  that  a  portion,  which 
might  prove  material,  had  been  omitted,  the  complaint,  on  demurrer, 
was  held  insufficient,  and  the  demurrer  sustained,  with  leave  given 
the  plaintiff  to  amend  the  complaint.     In  the  present  case,  the  ap- 
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plication,  as  shown  by  the  evidence,  was  a  mere  verbal  one,  which 
was  authorized  by  the  terms  of  the  policy. 

The  policy  saed  on  provides  that  it  shall  be  void  "if  the  risk  be 
increased  by  an^  means,  or  '^  ^  ^  if  gunpowder,  phosphorus, 
camphene,  spirit,  gas  or  chemical  oils  are  kept  or  used  on  the 
premises  without  written  consent."    The  property  insured  was  the 

Slaintiff 's  ''stock  of  stationery,  books,  toys  and  similar  merchan- 
ise,*'  contained  in  a  certain  described  building.  The  defendant, 
bv  answer,  set  up  that  at  the  time  the  fire  in  question  occurred,  the 
plaintiff  had  in  nis  store,  wherein  was  the  property  insured,  "gun- 
powder; to  wit:  a  certain  lot  of  fireworks  and  like  combustible 
merchandise  made  of  gunpowder,"  without  the  written  consent  of 
defendant,  and  that  the  fire  that  [destroyed  the  property  insured 
"originated  in  and  occurred  by  the  combustion  of  said  gunpowder 
in  the  said  fireworks  contained,  and  not  otherwise."  At  the  trial  it 
was  admitted  that  the  fire  "was  caused  by  the  explosion  of  a  bomb, 
thrown  from  the  street,  among  a  lot  of  fireworks  in  plaintiff's  store." 
The  clause  providing  that  the  policy  should  be  void  "if  the  risk  be 
increased  by  any  means,"  may  be  laid  out  of  consideration,  inas- 
much as  that  defense  was  not  set  up  in  the  answer:  Oassaciav. 
Phoenix  Insurance  Co.,  28  Cal.,  620;  Kentucky  L.  M.  Ins.  Co.,  t. 
Southard,  8  B.  Monroe,  634  et  sea. ;  Ferris  v.  N.  A.  E.  In^.  Co.,  1 
Hill,  71. 
It  remains  to  be  considered  whether  the  fireworks  kept  by  the 

Elaintiff  rendered  void  the  policy  under  that  provision  of  it  pro- 
ibiting  the  keeping  or  use  on  the  premises  of  "gunpowder."  De- 
fendant introduced  no  testimony  tending  to  show  of  what  the  fire- 
works were  composed.  They  may  be  composed  of  various  oombus- 
tible  materials — usually,  we  believe,  of  preparations  of  gunpowder, 
sulphur  and  some  other  inflammable  material  or  matenals.  But^ 
although  gunpowder  may  be,  and  usually  is^  one  of  the  constituents 
of  fireworks,  it  by  no  means  follows  that  "fireworks"  are  "gunpow- 
der." The  latter  is  "a  mixture  of  saltpeter,  sulphur  and  charooal, 
separately  pulverized,  then  granulated  and  dried."  It  was  the  mix- 
ture, called  gunpowder,  which,  along  with  phosphorus,  camphene, 
gas  and  chemical  oils,  the  plaintiff  was,  by  the  policy  in  question, 
prohibited  from  keeping  or  using  on  his  premises,  witnout  the 
written  consent  of  defendant,  under  penalty  of  rendering  the  policy 
void.  If  defendant  wished  to  provide  that  the  policy  should  be  void 
in  the  event  the  insured  should  keep  fireworks,  it  ought  to  have 
said  so,  as  other  companies  do,  as  shown  by  the  record  in  this  ease. 

Judgment  and  order  affirmed. 

MoEiNSTBT,  J.,  and  MoKee,  J.,  concurred. 
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No.  8,509. 

Tompkins  v.  Glay  Street  Hill  Bailroad  Gompany  et  al. 

DepoftmeiU  One.    FOed  November  tS,  I884, 

Cabriers  or  PASssNOEBS—NBaLioENCE— Collision— Partisb.— When  a  passeng^er  on  a 
ounrier  vehicle  it  injured  by  a  ooUision  resulting  from  the  mutual  negligence  of  those  in  chaiige 
oC  it  and  another  vehicle,  the  party  injured  may  recover  from  the  proprietors  of  either  or  of 
both.  Where  both  are  sued,  the  plaintiff  may  ordinarily  dismiss  as  to  either,  and,  if  it  turn 
<rafe  that  one  was  not  guilty  of  negligence,  he  may,  on  sufficient  evidence,  take  a  verdict 
awDst  the  other. 

^The  Same— PROor  of  Neolwence— Instructions. — A  passenger  by  one  carrier,  in  an  ac- 
tion against  a  different  carrier  to  recover  for  an  injunr  occasioned  oy  a  collision  between  such 
oMnriers,  must  prove  neglicenoe  on  the  part  of  the  de^ndant.  As  i^^ainst  such  latter  carrier 
there  is  no  presumption  of  negligence  arising  from  the  fact  of  the  injury.  The  defendant  is 
entitled  to  an  instruction  in  conformity  with  this  rule;  and  a  general  instruction  to  the  effect 
that  the  plaintiff  must  make  out  his  case  by  a  preponderance  of  evidence  is  not  equivalent 
thereto. 

The  Same— Release  of  one  Carrier— Estoppel.— Such  passenger,  if  he  receives  com- 
pensation from  one  carrier,  in  consideration  of  which  he  dischurges  and  releases  it  from  all 
fi^iUty  on  acx»unt  of  the  injury,  is  estopped  from  denving  the  liability  of  such  carrivr,  and 
he  cannot  afterwards  maintain  an  action  against  the  other  carrier  for  the  same  injury. 

Appeal  from  a  jadgment  of  the  superior  courfc  for  the  city  and 
oonnty  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

Iktee  dt  BoaU,  for  the  appellants.  • 

Cktrber  dt  Thornton  and  F.  A.  Berlin^  for  the  respondent. 

MoKiNttTBY,  J.  A  car  of  the  Olay-street  Hill  company  collided 
with  a  car  of  the  Sntter-street  railroad  company  at  the  crossing  of 
Olay  and  Polk  streets,  San  Francisco.  Plaintiff,  a  passenger  in  the 
car  of  the  latter  company  was  thrown  from  her  seat  and  injured. 
The  complaint  charges  neglect  on  the  part  of  both  companies. 
Plaintiff  recovered  damages  of  the  Olay-street  company  and  the  ap- 
peal  is  by  that  comi>any. 

In  Pennsylvania  it  seems  to  have  been  held  that  when  a  passen- 
ger on  a  carrier  vehicle  is  injured  by  a  collision  resulting  from  the 
mutual  negligence  of  those  in  charge  of  it  and  another  party,  the 
carrier  alone  must  answer  for  the  injury:  Lockharfc  v.  Lichtenthaler, 
10  Wright,  161;  Phila.  and  B.  Bailroad  Co.  v.  Boyer,  97  Pa.  St., 
100.  But  the  weight  of  authority  is  otherwise,  and  is  to  the  effect, 
that,  if  the  negligence  of  the  managers  of  both  vehicles  contributes 
to  the  injury,  the  party  injured  may  recover  from  the  proprietors  of 
either  or  of  both :  Wharton,  Law  of  Negligence,  395,  and  cases  cited. 
Where  both  are  sued,  the  plaintiff  may  ordinarily  dismiss  as  to 
either,  and,  if  it  turn  out  at  the  trial  that  one  was  not  guilty  of  neg- 
ligence, he  may,  on  sufficient  evidence,  take  a  verdict  against  the 
o4her. 

The  court  below  charged  the  jury:  **  In  civil  cases  (and  this  is  a 
civil  case)  the  affirmative  of  the  issue  must  be  proved,  and  when  the 
evidence  is  contradictory,  your  decision  must  be  made  according  to 
the  preponderance  of  the  evidence."  But  the  court  refused  to  charge 
— ^at  the  request  of  defendant,  the  Olay-street  Hill  railroad  company 
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Bat  the  other  party  oaght  not  to  be  allowed  to  deny  that  he  had  any 
right  to  the  money,  tne  payment  of  which  he  had  indaced  ander 
pain  of  (he  prosecation  of  an  action  already  commenced.  He  shoald 
not  be  permitted  to  say,  with  any  beneficial  result  to  himself,  "I 
parsaed  the  defendant /abo  damore,  and  I  took  his  money  by  way  of 
settlement  of  a  pending  action  in  which  I  never  conld  have  recov- 
ered.*' Shall  it  be  said  that  plaintiff  has  not  received  compensation 
for  the  injuries  she  sustained,  because  she  did  not  choose  affirma- 
tively to  prove  that  the  negligence  of  the  party,  from  whom  she  re- 
ceived the  money,  contributed  to  the  injuries? 

The  plaintiff  must  be  held  to  have  received  from  the  Sutter-street 
company  satisfaction  for  the  very  same  injuries  for  which  she  ob- 
tained a  judgment  against  the  appellant. 

In  Turner  v.  Hitchcock,  20  Iowa,  314,  the  notice  by  the  plaintiff 
to  one  of  the  defendants  was  not  a  technical  release,  and  there  was 
no  evidence  that  it  was  given  upon  or  for  a  consideration.  It  was 
at  most  a  mere  promise,  without  consideration,  not  to  prosecute  the 
action  against  the  particular  defendant,  so  that  if  he  had  been  ad- 
mittedly a  co-trespasser  with  the  other  defendants,  the  notice  would 
not  have  released  the  others.  It  had  been  well  settled  that  a  cove- 
nant not  to  sue  is  not  such  a  release  as  will  discharge  the  co-trespasser. 

The  remark  of  the  learned  Judge,  ''nor  do  we  think,  as  argued 
by  appellee,  that  plaintiff,  having  sued  Johnson  as  a  joint  trespass- 
er, was  estopped,  etc.,"  was  not  necessary  to  the  decision;  and 
while  the  suggestion  may  have'  been  made  by  counsel  for  appellee 
in  oral  argument,  the  whole  question  as  to  a  discharge  of  defend- 
ants by  reason  of  the  notice,  seems  not  to  have  been  considered 
worthy  of  a  place  in  their  poiyUs,  as  printed  in  the  report  of  the 
case.  Under  the  circumstances  we  think  the  remark  referred  to  is 
not  to  be  accounted  the  weight  of  a  deliberate  judgment  upon  a 
question  involved  in  a  legal  controversy. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  triaU 

Mg£be,  J.,  and  Boss,  J.,  concurred. 
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COMMUNITY  PROPERTY. 

[concluded.  ] 

2.  In  certain  other  instances  of  acquiring  community  property,  a  title 
or  a  chain  of  title  apparently  perfect  and  valid  on  the  record  must  nec- 
essarily be  entirely  nugatory  and  void,  or  else  its  actual  validity  must  be 
established  by  facts  completely  outside  of  the  .  record  and  resting  upon 
the  memory  and  verbal  evidence  of  witnesses.  Community  property 
consisting  of  land  is  acquired  by  and  conveyed  to  a  wife  during  the  mar- 
riage; she  afterwards  conveys  the  same  parcel  of  land,  and  subsequently 
by  successive  deeds  it  is  conveyed  to  A.  All  these  deeds  put  on  record 
make  a  perfect  chain  of  title  to  the  wife,  and  a  perfect  chain  of  record 
title  from  her  to  A.,  who  on  the  records  appears  to  be  clothed  with  a  per- 
fectly valid  legal  title  as  the  present  owner.  The  records  would  not 
necessarily  disclose  the  fact  that  the  land  was  community  property,  and 
ordiifftrily  this  fact  would  not  affirmatively  appear  on  the  records.  So 
far  as  they  are  concerned,  they  show  an  unbroken  chain  of  conveyances 
▼eating  a  perfect  title  in  A.  And  yet,  because  the  property  is  commu- 
nity, the  deed  from  the  wife  is  void,  and  the  whole  chain  of  title  from 
her  down  to  A.  is  simply  nugatory.  The  fact  that  the  land  is  commu- 
nity property  may  be,  and  ordinarily  must  be,  established  by  extrinsic 
evidence;  and  thus  a  chain  of  title  appearing  to  be  perfect  and  valid  on 
ihe  records,  is  entirely  defeated  and  overthrown  by  facts  outside  of  the 
record,  which  may  be,  and  generally  must  be,  proved  by  verbal  testi- 
mony. A  person  intending  to  purchase  the  land  from  A.,  upon  making 
a  search  of  the  records  would  find  a  title  seeming  to  be  without  a  flaw; 
but  if,  relying  upon  the  record  title,  he  should  purchase,  he  might  dis- 
cover that  he  had  been  misled  and  that  the  title  was  completely  worth- 
less. 

But  this  is  not  all.  Even  if  in  a  case  similar  to  the  last,  the  land  ac- 
quired by  and  conveyed  to  the  wife  was  in  reality  her  separate  estate; — 
if,  for  example,  it  was  paid  for  by  money  which  came  to  her  as  a  legacy, 
or  a  distrit;>utive  share,  or  as  the  proceeds  of  other  separate  property  of 
hers  sold,  or  in  other  like  manner,  but  the  deed  to  her,  as  is  ordinarily 
the  case,  failed  to  show  such  fact,  but  merely  showed  a  conveyance  to 
her  for  a  certain  purchase  price  or  pecuniary  consideration;  then,  as  has 
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been  previously  shown,  a  strong  presumption  arises  that  the  land  is 
community  property.  If  under  such  circumstances  the  wife  conveys  the 
land,  and  the  title  comes  through  successive  deeds  to  A.,  this  cAain  of 
title  from  her  to  A.  would  be  presumptively  void.  Although  on  the  re- 
cord the  deraignmentof  title  is  complete  and  unbroken,  i^parently  vest- 
ing a  perfect  ownership  in  A.,  yet  the  validity  of  his  title  would  really 
depend  upon  facts  wholly  dehors  the  record, — facts  resting  perhaps  upon 
the  memory  of  witnesses, — namely  the  fact  that  the  land  was  conveyed 
to  the  Wife  during  her  marriage,  and  the  fact  that  the  purchase  price 
paid  by  her  was  money  belonging  to  her  separate  estate.  An  intended 
purchaser  from  A. ,  although  a  search  of  the  records  disclosed  no  flaw  in 
the  title,  could  not  safely  rely  upon  the  apparently  perfect  record  title 
alone;  a  knowledge  of  the  extrinsic  facts  not  shown  by  the  record  would 
be  essential  to  his  complete  security. 

The  same  conclusions  are  equally  true,  if,  under  like  circumstances,  a 
wife  should  give  a  mortgage  upon  land  conveyed  to  her  which  was  com- 
munity property,  either  actually  or  presumptively.  Even  though  the 
mortgage  so  given  had  been  regularly  foreclosed,  and  the  land  sold  «t 
the  foreclosure  sale,  and  the  purchaser's  deed  thereof  had  been  exe- 
cuted, delivered,  and  recorded;  the  title  so  acquired,  and  appearing  on 
the  records  to  be  perfect,  might  be  entirely  nugatory. 

8.  There  is  still  a  third  case.  In  certain  other  instances  of  acquir- 
ing community  property,  there  may  be  two  conflicting  chains  of  iitle  to 
the  same  parcel  of  land  on  the  record,  one  unbroken  and  appearing  to 
be  perfect,  and  the  other  interrupted  and  broken,  and  appearing  to  be 
imperfect,  and  yet  the  latter,  by  the  aid  of  extrinsic  facts  outside  the 
record,  may  be  shown  to  be  the  true,  valid  and  perfect  title.  A  parcel 
of  land  being  community  property  is  acquired  by  and  conveyed  to  a  wife 
during  the  marriage.  She  afterwards  gives  a  deed  of  the  same  parcel, 
and  by  successive  deeds  it  is  finally  conveyed  to  A.  The  records  of  these 
deeds,  not  disclosing  the  fact  that  the  land  was  community  property, 
would  show  an  apparently  unbroken  and  perfect  chain  of  title  through 
the  wife  and  ending  in  A. ,  and  vesting  a  valid  title  in  him.  On  the 
other  hand,  the  husband,  after  the  conveyance  to  the  wife,  gives  a  deed 
of  the  same  parcel,  and  through  successive  deeds  from  his  grantee,  it  is 
finally  conveyed  to  B.  This  second  chain  of  title  appears  on  the  record 
to  be  broken  and  imperfect.  The  deraignment  of  the  title  on  the  record 
from  the  original  source  down  through  the  wife  to  B.,  is  interrupted  and 
incomplete,  since  nothing  appears  on  the  record  by  which  the  husband's 
title  is  connected  with  that  of  the  wife,  nothing  showing  how  the  title 
apparently  vested  in  the  wife  has  passed  to  the  husband.  So  far  as  the 
record  discloses,  the  husband  and  wife  are  mere  strangers,  and  the  chain 
of  title  on  the  record  commencing  with  him  is  separate  from  and  uneon- 
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neoted  with  the  original  source  of  title.  Looking  albne  at  the  record, 
the  chain  of  title  from  the  original  source  through  the  wife  to  A. »  is 
complete  and  perfect,  and  that  from  the  husband  to  B.  is  imperfect  and 
invalid.  And  jet  from  the  facts  outside  of  the  record  it  is  plain  that  the 
eonveyauces  from  the  husband  form  the  only  true  chain  of  title,  con- 
neated  with  the  original  source^  and  vesting  the  real  ownership  in  B., 
while  the  convejances  from  the  wife  are  nugatory  and  A.'s  title  is  wholly 
invalid. 

A  similar  uncertainty  or  imperfection  might  arise  from  the  records 
even  though  the  land  conveyed  to  the  wife  was  her  own  separate  prop- 
erty. Land  is'  conveyed  to  a  wife  during  her  marriage  which  is  really 
her  separate  property,  but  as  in  the  case  supposed  under  the  preceding 
head,  the  deed  to  her  fails  to  show  this  fact  in  any  manner  by  any  of  its 
recitals,  but  is  merely  a  conveyance  expressed  to  be  for  a  pecuniary  con- 
sideration paid  by  her.  She  afterwards  conveys  it,  and  by  subsequent 
successive  deeds  it  comes  to  A.  The  husband  also  assumes  to  convey 
it,  and  by  subsequent  successive  deeds  from  his  grantee  it  comes  to  B. 
Although  the  chain  of  title  on  the  record  from  the  original  source  through 
the  wife  to  A.  is  apparently  complete  and  perfect,  yet  the  validity  of  A.'s 
title  might  depend  entirely  upon  facts  outside  of  the  record,  resting  in 
the  memory  of  witnesses,  and  to  be  established  by  their  verbal  testimony. 
The  fact  that  the  conveyance  was  made  to  the  wife  during  her  marriage 
would  rai»e  a  presumption  that  the  land  was  community  property;  and 
this  presumption  could  only  be  overcome,  and  B.'s  title  derived  from 
the  husband  could  only  be  defeated,  by  proof  of  extrinsic  facts  showing 
that  the  land  was  the  wife's  separate  property, — such  as  that  the  pur- 
chase price  was  money  coming  to  her  by  bequest  or  gift,  or  otherwise 
belonging  to  the  separate  estate.  These  facts,  being  entirely  outside  of 
the  record,  would  generally  rest  in  the  recollection  of  witnesses  and  be 
proved  by  their  parol  testimony. 

The  same  results  would  also  follow  if  the  conflicting  titles  in  such  a 
ease  from  the  husband  and  the  wife  were  derived  through  mortgages 
given  by  either  or  both  of  them,  instead  of  deeds. 

It  must  not  be  supposed  that  the  illustrations  which  I  have  given  are 
impossiUe  or  improbable  cases  The  facts  of  actual  cases  which  have 
been  decided  by  the  court  and  reported,  furnish  ample  precedent  and 
authority  for  every  circumstance  and  every  disposition  of  property  de- 
scribed in  the  foregoing  illustrations.  That  husbands  can,  and  must, 
oonvey  the  community  property  held  in  the  name  of  their  wives,  is  a  well 
established  truth,  and  not  a  mere  supposition.  Nothing  is  more  likely 
than  that  a  wife  should  sometimes,  and  not  infrequently,  give  deeds  or 
mortgages  of  community  property  which  had  been  acquired  by  or  con- 
veyed to  her,  and  of  which  she  appeared  to  hold  the  title.    Even  though 
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this  might  not  be  done  secretly  and  with  the  intention  of  violating  her 
husband's  rights,  or  of  defrauding  her  grantee  or  mortgagee,  it  might 
well  be  done  through  a  mistaken  notion  on  her  part  that  she  had  the 
power  to  convey,  or  that  the  land  itself  was  her  separate  property.  Al- 
though the  wife  had  thus  attempted  to  convey  or  mortgage  the  land, 
still  the  husband  would  retain  his  full  and  sole  power  of  disposition  over 
it,  and  nothing  could  prevent  or  hinder  his  giving  a  deed  or  mortgage  of 
it,  notwithstanding  the  prior  and  really  nugatory  transfer  by  his  wife. 
In  this  manner  the  apparently  valid,  but  actually  void,  chains  of  title  on 
the  record  from  the  wife,  and  the  two  conflicting  chains  of  title  from  the 
husband  and  the  wife,  which  I  have  described,  are  not  only  possible  but 
probable;  indeed  it  may  be  said  that  they  are  certain  to  occur.  Nor  is 
the  other  uncertainty  which  I  described,  resulting  from  a  conveyance  of 
the  wife's  own  separate  property,  at  all  improbable.  When  land  which 
is  really  her  separate  property  is  conveyed  to  a  wife  during  her  marriage, 
but  the  deed  to  her  fails  to  disclose  the  facts  showing  it  to  be 
her  separate  estate,  so  that  the  legal  presumption  of  its  being 
community  .property  aiises,  the  husband  will  sometimes  take  advan- 
tage of  this  presumplion,  will  treat  it  as  community  property,  and 
will  assume  the  sole  power  of  disposition  over  it  by  conveyance 
or  mortgage.  This  will  even  be  done  though  the  husband  knows  that  he 
is  violating  the  rights  of  his  wife,  and  defrauding  his  grantee  or  mort- 
gagee. The  reports  contain  too  many  similar  cases  to  warrant  any  one 
in  denying  the  probability  of  such  a  transaction.  We  have  seen  that  a 
mistaken  claim  that  land,  really  the  wife's  separate  property,  was  com- 
munity property,  may  arise  and  be  maintained  in  good  faith  after  the 
death  of  both  the  spouses. 

It  has  thus  been  shown, — and,  it  would  seem,  beyond  the  possibility 
of  doubt, — that  from  the  peculiar  doctrines  concerning  the  acqiiisitioii, 
disposition,  and  transfer  of  community  property,  uncertainties,  discrep- 
ancies, and  contradictions  may,  and  must,  appear  on  the  records  of  titles; 
chains  of  title  apparently  good  on  the  record  may  be  defeated  by  extrin- 
sic facts;  and  titles  appearing  to  be  perfect  on  the  record  may  require  to 
be  sustained  by  extrinsic  facts.  In  short,  that  reliance  cannot  always  be 
placed  upon  a  seeming  perfect  record,  but  resort  must  sometimes  be  had 
to  facts  outside  the  record — facts  resting  in  the  memory  of  persons,  and 
to  be  established  by  their  parol  testimony.  It  must  naturally  follow  that 
the  inconvenience  resulting  from  these  imperfections  of  record  titles  will 
be  felt  to  a  greater  degree  after  a  lapse  of  time,  when  death  has  removed 
the  witnesses  upon  whose  personal  knowledge  and  evidence  the  facts  in- 
volving the  validity  of  such  titles  must  rest. 

5th.  It  is  natural  to  enquire,  in  this  connection,  whether  there  are 
any  uuans  or  methods  by  which  these  uncertainties  and  other  imper- 
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fections  may  be  wholly  or  partly  prevented  or  removed  ?    There  are,  as 
it  seems  to  me,  certain  very  simple  and  practicable  methods,  which  if 
generally  adopted  would  go  far  to  obviate,  even  if  they  did  not  entirely 
remove  and  overcome,  the  various  uncertainties,  discrepancies  and  con- 
tradictions among  record  titles  hereinbefore  described.     Undoubtedly, 
these  methods  have  already  occurred  to  and  been  practised  by  various 
members  of  the  bar,  but  the  suggestion,  now  made,  that  they  should  be 
adopted,  recommended  and  followed  on  every  occasion  by  all  lawyers, 
may  perhaps  be  deemed  important  and  worthy  of  careful  consideration. 
The  settled  rules  are,  as  we  have  seen,  that  property,  for  example  land, 
conveyed  to  the  wife  during  the  marriage  by  a  deed  expressing  the  con- 
veyance to  be  for  a  valuable  consideration,  -  that  is,  reciting  or  stating 
a  purchase  price, — is  presumed  to  be  community  property;  but  if  the 
property  so  conveyed  is  her  separate  estate,  this  fact  may  be  shown  and 
the  presumption  rebutted,  by  proof  that  the  purchase  price  paid  was  it- 
self her  separate  property,  as,  that  it  was  a  legacy,  distributive  share, 
gift,  proceeds  of  the  sale  of  other  separate  property,  and  the  like.     I 
would  therefore  suggest  as  a  universal  rule  of  great  practical  benefit, 
that  whenever  land  is  conveyed  by  a  third  person  to  a  wife  which  is  her 
separate  property,  recitals  should  always  be  inserted  in  the  deed  de- 
scribing fully  and  in  detail  the  nature  and  source  of  the  consideration 
or  purchase  price  and  thus  clearly  showing  that  the  consideration  or 
price  was  itself  also  her  separate  property.     Thus,  the  recital  should 
state  that  the  purchase  price  was  money  received  by  her  as  a  legacy,  or 
as  a  distributive  share  of  her  father's  estate,  or  as  a  gift  from  her  hus- 
band, or  as  proceeds  of  the  sale  of  other  separate  property*  specified,  or 
that  it  was  other  separate  property  of  hers  given  in  exchange,  or  what- 
eyer  the  real  fact  might  be.    Recitals  of  material  facts  in  a  deed  or  other 
instrument  are  expressly  made  by  the  code  of  civil  procedure  to  be  con- 
clusive upon  the  parties  and  their  successors  in  interest.^    These  recitals 
would  of  course  bind  the  wife  and  her  grantees  and  heirs  claiming  the 
land  as  separate  property;  and  as  the  husband  and  his  grantees  claiming 
it  to  be  community  property,  must  derive  their  title  through  and  from 
this  deed  to  the  wife,  they  would  also  be  bound.     The  presumption  that 
the  land  was  community  property  arising  from  the  mere  fact  of  the  pur- 
chase during  the  marriage,  would  thus  be  completely  overcome  and 
destroyed  .by  matter  appearing  on  the  face  of  the  deed  itself.     By  this 
simple  expedient  all  doubt  as  to  the  land  being  the  wife's  separate  prop- 
erty would  be  forever  removed,  and  the  necessity  of  a  subsequent  resort 
to  parol  evidence  in  order  to  establish  its  character  as  her  separate 
property,  would  be  wholly  obviated.     It  is  possible  that  a  mere  state- 
ment in  the  deed  that  the  land  conveyed  to  her  was  her  separate  estate, 

>  Code  of  Civil  Procedure,  §  1,962. 
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woald  be  sufficient;  bat  in  my  opinion  the  safer  and  better  eoarse  wo«M 
be  to  make  the  recitals  in  the  form  and  manner  above  described;  all 
question  as  to  their  sufficiency  would  thus  be  avoided.  Although  not  as 
essential  as  in  the  case  of  her  separate  property,  yet  it  would 
be  a  method  of  great  practical  convenience  and  benefit,  if,  on  every  con- 
veyance to  the  wife  during  the  marriage  of  land  which  was  community 
property,  the  deed  to  her  should  also  in  like  manner  recite  or  state  the 
fact  that  the  land  so  conveyed  was  community  propert}'.  Such  a  recital 
would  prevent  all  future  dispute  between  subsequent  claimants  deriving 
title  from  and  under  the  deed  to  her.  On  the  other  hand,  in  all  convey- 
ances of  land  made  to  the  husband  during  the  mairiage,  the  deeds 
should  contain  similar  recitals  showing  that  the  land  so  conveyed  to  him 
was  his  own  separate  property  or  was  community  property,  as  the  case 
might  be. 

In  the  second  place,  to  obviate  the  break  or  interruption  in  the  regu- 
lar  chain  of  record  title  which  must  sometimes  necessarily  occur,  as  here- 
inbefore  described,  I  would  suggest  the  following  simple  method.  If 
land  which  is  community  property  has  been  conveyed  to  the  wife,  the 
husband  alone,  by  his  own  deed,  as  has  been  shown,  can  convey  it  to  a 
third  person.  Whenever  the  husband  thus  exercises  his  power  of  disposal 
over  such  land,  his  deed  should  always  recite  his  own  title;  in 
other  words,  his  deed  should  always  refer  to  and  fully  describe  the  con- 
veyance of  the  land  to  his  own  wife,  stating  the  name  of  the  gnmtor» 
the  date,  the  date,  volume  and  page  of  the  record,  and  all  other  matten 
of  description  necessary  to  identify  the  conveyance  of  the  land  to  his 
wife,  and  to  connect  his  own  deed  on  the  record  with  that  conveyianee. 
By  this  simple  and  easy  expedient  the  continuity  of  the  chi^n  of  record 
title  would  be  preserved;  an  intended  purchaser  from  a  subsequent 
holder  under  the  husband,  on  searching  the  record  could  trace  the-  title^ 
up,  through  all  the  successive  holders,  to  the  husband,  and  the  recitals 
of  the  husband's  deed  to  his  immediate  grantee  would  enable  him,  with- 
out the  slightest  difficulty,  to  pursue  the  title  through  the  wife  to  its 
source.  Otherwise,  the  record  chain  of  title  would  seem  to  end  at  the 
husband. 

These  simple  methods  if  universally  pursued  would  do  much  to  pre- 
vent disputes  as  to  whether  property  was  "  separate"  or  "  commwiity/' 
and  to  remove  the  uncertainties  and  contradictions  from  the  records  of 
titles  which  must  otherwise  result  from  these  two  species  of  property. 

In  conclusion,  there  would  seem  to  be  a  very  grave  doubt  whether  the 
community  property  system  prevailing  in  California  and  in  a  few  other 
states,  does  confer  as  ample,  complete,  and  certain  security  upon  the 
wife  and  widow,  as  that  which  she  enjoys  under  the  existing  law  of  New 
York  and  many  other  states,  where,  in  addition  to  her  own  separate 


CoMMTOUT  Pbopebtt.  54T 

estate,  whieh  Ib  substantially  the  same  in  California,  she  is  entitled  to 
the.  eommon  law  dower  in  all  the  lands  owned  by  her  husband  during- 
tfae  marriage.  In  determining  which  ol  these  two  systems  is  the  better 
for  the  wife,  the  question  must  wholly  depend,  not  upon  what  she  may 
receive, — ^what  her  husband  may  donate  to  her  or  permit  her  to  enjoy, 
but  upon  what  she  must  receive,—- what  is  absolutely  beyond  the  hus* 
band's  power  of  disposal,  so  that  he  cannot  prevent  its  enjoyment  by  his 
wife  or  widow.  A  kind  and  considerate  husband,  and  every  reasonable 
and  just  husband,  would  always  make  sufficient  provision  for  his  widow 
out  of  his  own  property,  even  if  there  were  no  laws  securing  any  share 
to  her,  and  all  of  his  property  was  absolutely  at  the  husband's  disposal. 
In  this  state  the  husband's  separate  property  i^  completely  at  his  own 
disposal.  If,  therefore,  a  husband  should  die  soon  after  marriage,  be* 
fore  a  sufficient  time  had  elapsed  in  which  to  acquire  much  community  prop- 
oi^7>  ayoung  widow  might  be  left  with  a  very  small  and  inadequate  provision, 
although  the  husband  owned  and  beqeathed  a  separate  estate  of  millions. 
On  the  other  hand,  when  a  husband  dies  at  an  advanced  age,  after  a  long 
period  of  married  life,  during  which  a  large  community  property  had 
been  accumulated,  his  widow  is  entitled  to  a  share  which  would  seem 
to  be  unduly-  great  when  compared  with  the  natural  claims  and  the 
shares  of  their  children.  But  the  great  objection  to  the  community 
pfoperty  system,  as  a  certain  protection  for  wives  and  widows,  is  thai 
the  husbfindfl  may  wholly  dispose  of  it  in  business  operations,  in  specu- 
lations no  matter  how  hazardous,  and  thus  leave  absolutely  nothing  at 
their  deaths  for  the  benefit  of  their  widows.  The  only  restraint  upon 
this  power  is,  that  the  husband  Cannot  dispose  of  the  community  prop- 
erly with  the  intent  of  defrauding  his  wife  of  her  expected  share  at  him 
death.  If  the  husband  disposes  of  the  property  under  the  forms  of 
buMiMB' operations  and  speculations,  it  is  almost  impossible  to  prove 
aii(f  iraofa  fraudulent  intent.  It  is  only  when  the  husband  undertakes  to 
give  away  the  community  property,  in  the  form  of  avowed  donations, 
that  this  restraint  on  his  power  can  be  of  any  real  .^cacy. 

J.  K  P. 
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CIRCUIT  COURT.    DISTRICT  OF  OREGON. 

Obegonian   Railway   Company,  Limited  v.  Oaeoon    Railway  ahd 

Navigation  Company. 

December  /,  I884. 

Denial  or  Knowledge  or  Inpobmatiox.— A  defendant  is  not  bound  to  inform  himMlf 
concerning  the  truth  of  an  allegation,  of  which  he  never  had  any  knowledge,  before  anaver- 
ing  the  Baine;  and  a  denial  of  any  knowled^^e  or  information  thereof  is  a  sufficient  denial, 
4U)d  will  not  be  strikcen  out  as  sham,  unless  it  plainly  appears  that  the  same  is  false. 

Frivolous  Pleading. — A  frivolous  aiiswer  or  defense  is  one  which  contains  nothing  that 
affects  the  filaintiff 's  ca*>e,  and  may  be  stricken  out  on  motion;  but  a  motion  to  strike  out  for 
frivolousness  is  not  well  taken  if  the  matter  included  in  it  is  material,  if  true. 

Plea  in  Bar  or  Abatement. — In  an  action  by  a  corporation  on  a  contract,  a  denial  of 
its  corporate  existence  goes  not  only  to  the  disability  of  the  plain tifi  but  to  the  cause  of  ao- 
tion  also,  and  is  therefore  a  plcA  or  defense  in  tar  of  the  action,  and  will  be  so  considered 
unless  expressly  pleaded  in  abatement. 

Estoppel  by  ("ontbact.— A  party  who  contracts  with  a  corporation,  as  such,  is  thereby 
estopped,  in  an  action  on  such  contract,  to  deny  its  corporate  existence,  or  power  to  make 
sui  h  contract;  but  in  case  such  want  of  existence  or  power  is  pleaded  as  a  defense  to  sueh 
action,  the  corporation  must  claim  the  benefit  of  the  estoppel  on  the  record,  or  the  same  will 
be  considered  waived. 

Pleading  an  Estoppku— When  the  matter  constituting  theestoppel— the  compaet-^does 
not  appear  in  the  previous  pleadings,  it  must  be  set  up  by  replication;  but  where  the  tame 
does  so  appear,  the  estoppel  must  be  raised  by  demurrer. 

AonoN  to  recover  rent.     The  opinion  states  the  facts. 

John  IV.  Whalley  and  fViUiam  Gilhert,  for  the  plaintiff. 
Charles  B.  Bulinger^  for  the  defendant. 

Deady,  J.  This  action  is  brought  by  the  Oregonian  Bailwaj 
GompaDy,  Limited,  a  foreign  corporation  alleged  to  have  been 
formed  in  Great  Britain,  under  *'The  Companies'  act  of  1862/* 
against  the  Oregon  Railway  and  Navigation  Company,  a  domestic 
corporation,  formed  under  the  general  incorporation  act  of  Orecon 
of  186*2.  to  recover  the  sum  of  $63,131,  alleged  to  be  due  the  plaint- 
iff for  the  use  of  its  railway  in  Oregon,  commonly  called  the  ''nar- 
row gauge"  road,  for  the  half  year  beginning  May  15,  1884. 

It  is  alleged  in  the  amended  complaint,  filed  August  15,  1884, 
that  the  plaintiff  became  a  cQi*poration  on  April  30,  1880,  by  oertaia 
persons  making  and  delivering  for  registir,  under  the  British  act 
aforesaid,  a  "Memorandum  of  Association'  and  "Articles  of  Ajbso- 
ciation/'  as  therein  set  forth;  that  the  defendant  became  a  corpora- 
tion under  the  Oregon  act  aforesaid,  on  June  13,  1879,  by  certain 
persons  making  and  filing  articles  of  incorporation  to  that  effect, 
as  therein  set  forth;  that,  on  August  1,  1881,  the  plaintff  was  the 
owner  of  a  certain  railway  in  Oregon,  and  then  demised  the  same 
by  a  written  instrument  to  the  defendant  for  the  term  of  ninety-six 
years,  for  and  upon  a  yearly  rental  of  twenty-eight  thousand  pounds 
sterling,  to  be  paid  in  half-yearly  installments  in  advance,  and  that 
the  defendant,  by  its  proper  officers,  duly  executed  said  instrument, 
they  being  first  thereunto  fully  authorized  by  a  vote  of  its  directors; 
and  that  the  defendant  thereupon  entered  into  possession  of  the 
railway,  and  operated  the  same,  but  has  failed  to  pay  the  install- 
ment of  rent  falling  due  on  May  15,  1884. 
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By  the  second  amended  answer  to  this  amended  complaint,  filed 
October  18,  1884,  the  defeiltlant  expressly  admits  that  it  is  a  corpo- 
ration formed  under  the  laws  of  Oregon,  and  that  its  president  and 
assistant  secretary  signed  the  written  instrument  aforesaid,  and  that 
in  pursuance  thereof,  it  entered  into  the  possession  of  said  railway 
and  operated  the  same  until  May  15,  1834,  when  it  offered  to  return 
the  same  to  the  plaintiff,  which  offer  was  declined,  and  tbat  it  has 
since  retained  the  possession  thereof,  only  under  a  special  agreement 
with  the  plaintiff,  not  material  to  the  present  inquiry,  and  denies: 
(1)  That  the  plaintiff  is  or  ever  was  a  corporation  under  the  compa- 
nies act  of  1862,  or  otherwise,  or  at  all;  (2)  that  the  law  of  Great 
Britain  confers  on  the  plaintiff  the  power  to  lease  said  railway;  (3) 
knowledge  or  information  sufficient  to  form  a  belief  as  to  whether  a 
memorandum  or  articles  of  association  were  made  and  delivered  for 
registry,  as  alleged  in  the  complaint,  or  at  all;  (4)  that  plaintiff  is, 
or  ever  was,  authorized  to  construct,  own,  operate,  lease  or  sell  a 
railway  in  Oregon,  or  that  it  has  ever  complied  with  the  laws  of 
Oregon  on  the  subject  of  foreign  corporations  doing  busines  therein; 
(6)  that  either  the  plaintiff  or  defendant  ever  had  authority  to  exe- 
cute said  written  instrument  or  any  indenture  for  the  leasing  of  said 
railway,  or  that  the  plaintiff  ever  demised  the  same  to  the  defend- 
ant; and  (6)  that  any  sum  of  money  is  due  the  plaintiff  from  the 
defendant;  and  avers  that  it  has  fuUvpaid  the  rental  provided  for  in 
said  pretended  lease  for  the  period  during  which  it  was  in  posses- 
sion of  said  railway,  to  wit:  for  the  period  ending  May  15,  1884. 

The  plaintiff  moves  to  strike  out  this  answer,  as  being  *'  frivolous 
and  immaterial,"  and  for  judgment.  - 

In  the  brief  submitted  by  counsel  in  support  of  this  motion,  it  is 
maintained  that  the  denials  of  knowledge  or  information  concerning 
the  alleged  execution  and  delivery  of  the  memorandum  and  articles 
of  association  are  imlnfficient,  because  they  relate  to  matters  which 
are  of  record,  and  of  which  the  defendant  can  inform  itself,  or  to 
such  things  as  are  presumptively  already  within  its  knowledge,  and 
therefore  it  is  not  at  liberty  to  controvert  the  allegation  otherwise 
than  by  a  positive  denial;  citing,  Heatherly  v.  Hadley,  2  Or.,  276; 
State  V.  McGarry,  31  Wis.,  600;  Hance  v.  Bumming,  2  E.  D.  Smith, 
48;  Curtis  v.  Richards,  9  Cal.,  38;  Nelson  v.  Murray,  23  Cal..  338; 
Pom.  on  Rem. ,  sec.  641 ;  Moak's  Van  S.  Plead. ,  sec.  617.  But  none  of 
these  authorities  go  so  far  as  to  hold  that  because  the  subject  of  an 
allegation  in  a  pleading  is  of  record,  that  therefore  the  party  answer- 
ing or  replying  thereto,  must  take  the  trouble  to  inform  himself  so 
as  to  be  able  to  deny  the  allegation  positively,  if  at  all. 

A  party  may,  by  the  force  of  a  statute,  have  constructive  notice 
or  knowledge  of  the  existence  and  contents  of  a  private  writing  duly 
admitted  to  record  in  a  public  registry,  but  there  is  no  presumption 
that  be  has  any  actual  knowledge  or  information  on  the  subject, 
unless  it  also  appears  that  he  had  some  connection  with  the  transac- 
tion contained  in  the  record  or  relation  to  the  proceeding  out  of 
which  it  grew.    The  rule  was  long  ago  stated  by  Mr.  Justice  Field, 
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in  Curtis  v.  Bicbards,  mpra^  as  follows:  ''If  the  facto  alleged  are 
presamptiyelj  within  the  knowledge  of  the  defendant,  he  mast  deny 
positiyeiy,  and  a  denial  of  information  or  belief  will  be  treated  as 
an  evasion.  Thus,  for  example,  in  reference  to  instramente  in  writ- 
ing alleged  to  have  been  executed  by  the  defendant,  a  positive  answer 
will  alone  satisfy  the  re<}uirements  of  the  statute.  If  the  defendant 
has  forgotten  the  execution  of  the  instrumento,  or  doubte  the  cor- 
rectness of  their  description  or  of  the  copies  in  the  complaint,  he 
should,  before  answering,  take  the  requisite  steps  to  obtain  an  in- 
spection of  the  originals.  If  the  facts  alleged  are  not  such  as  mtiH 
be  within  the  personal  knowledge  of  the  defendant,  he  may  answer 
according  to  his  information  and  belief  " — or,  rather,  he  may  deny 
knowledge  or  information  thereof  sufficient  to  form  a  belief.  See, 
also,  on  this  point,  Pom.  on  Bem.,  section  G4I,  wherein  it  is  said,  in 
effect,  that  a  party  may  controvert  an  allegation  by  a  denial  of  any 
knowledge  or  information  thereof,  whenever  such  denial  would  not, 
in  the  light  of  the  circumstances,  appear  to  be  palpably  false. 

Now,  upon  the  facts  stated  in  this  case,  there  can  be  no  |>i*esump- 
tion  that  the  defendant  has  any  personal  knowledge  concerning  the 
existence  or  contents  of  the  documents  made  and  registered  in  Great 
Britian,  by  means  of  which  the  plaintiff  claims  to  have  become  a 
corporation.  How  can  such  presumption  arise?  The  defendant 
was  an  utter  stranger  to  the  proceeding  and  there  is  no  evidence 
that  it  or  those  who  represent  it,  and  through  whom  its  knowledge 
must  come,  ever  saw  or  examined  the  documente  for  any  purpose; 

Neither  is  a  party  under  any  obligation  to  inform  himself  con- 
cerning  any  matter  of  fact,  so  that  he  may  answer  an  allegation  re* 
lating  to  it,  positively,  unless  it  be  to  recall  and  verify  that  knowl- 
edge or  information  of  the  matter  which  he  once  had  and  is  still 
E resumed  to  have,  but  which  may  have  become  dim  or  confused  in 
is  mind  by  reason  of  the  lapse  of  time  or  other^circumstanoe. 

And  if  such  a  denial  is  improperly  made,  it  may  be  stricken  out 
as  sham — manifestly  false  in  fact.  But  it  is  not  for  that  reason 
either  "frivolous  "  or  "immaterial.*"  That  depends  wholly  on  the 
character  of  the  allegation  denied.  If  that  is  material  the  denial 
of  aU  knowledge  or  information  concerning  it  is  also  material. 

Another  ground  of  this  motion ,  as  set  forth  in  the  brief,  is  that 
the  denial  of  the  plaintiff's  corporate  existence  is  a  plea  in  abate- 
ment, and  being  pleaded  with  a  defence  to  the  mento,  it  is  to  be 
considered  as  waived  and  abandoned;  citing  rule  forty  of  this 
court,  Hopwood  v.  Patterson,  2  Or.,  49;  Or.  Gen.  By.  Go.  v.  Wait, 
3  Or.,  91. 

And  first,  it  is  not  absolutely  necessary  to  strike  out  of  an  answer 
matter  in  abatement,  which  has  been  waived  by  a  subsequent  de- 
fence, in  the  same  answer  or  otherwise,  to  the  merits.  Being  waived 
by  snch  subsequent  pleading,  it  is  impliedly  out  of  the  case.  Bat  it 
may  be  convenient,  particularly  in  a  doubtful  case,  to  move  to  strike 
out  before  going  to  trial,  so  as  to  ascertain  and  determine  the  mater- 
ial issues  in  the  case.    But  such  motion,  if  it  includes  the  whole 
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aiMPMffy  as  m > tfaafi  oase,  must  fail;  and  should,  in  my  judgment,  be 
made' on  the  gronnd  that  the  matter  being  waiYed«  has  beoome  re- 
dundant or  irrdevant. 
There  is  no  doabt  that  the  rale  and  anthorities  on  the  subject  of 

E lending  matter  in  abatement  with  matter  to  the  merits,  is  as  stated 
y  connsel  for  plaintiff. 

Bnt Are  these  denials  of  the  plaintiff's  coi^orate  existence  gener- 
ally, or  of  partionlar  facts  necessary  thereto,  or  of  its  power  to  make 
the  contract  in  question,  pleas  in  abatement  or  in  bar  of  the  action  ? 
These  denials  are  equivalent  to  an  allegation  that  the  plaintiff  is  not 
only  without  power  to  make  this  contract,  but  is  reaJly  a  fictitious 
person.  A  plea  that  the  plaintiff  is  a  fictitious  person  is  sotnetimes 
classed  by  the  text  writers  as  a  plea  in  abatement:  1  Chit.  P.,  482; 
Gkmld  P.,  ch.  V,  sec' 38.  But  the  latter,  in  section  60  of  the  same 
chapter,  says:  "That  the  plaintiff  never  was  in  esse,  seems  also  to 
be  a  good  plea  in  bar.  Por  that  a  right  of  action  should  exist,  in 
favor  of  an  imaginary  person,  is  plainly  impossible.'* 

Thisis  not  a  case  where  an  admitted  cause  of  action  is  being  pros- 
eooted  in  the  name  of  a  fictitious  person,  like  Doe  v.  Penfield,  16 
John.,  308.  In  that  case,  the  fact  that  the  plaintiff  was  a  fictitious 
person  was  pleaded  in  abatement  of  the  action,  while  the  cause  of 
a<^on  or  inaebtedness  of  the  defendant  to  the  real  party  in  interest 
was  not  controverted.  But  this  is  a  case  in  which  the  cause  of  action 
— ^tbe  liability  of  the  defendant — ^is  bound  up  in  and  dependent  upon 
the<  legal  existence  of  the  alleged  plaintiff,  and  a  denial  or  defense 
wktoh  puts  that  fact  in  issne,  is,  to  all  intents  and  purposes,  a  plea 
in  bar,  and  unless  expressly  pleaded  in  abatement  merely,  should  be 
so  eoosidered. 

It  is  also  contended  by  counsel  for  the  plaintiff  that  the  defendant 
hS3di^  oontraoted  with  the  plaintiff  asa  corporation  existing  under 
&e<laws  of  .Great  Britain,  by  the  corporate  name  of  *'The  Orego- 
mail  Bi^lway  Company.  Limited,*^  for  the  lease  of  its  railway,  is  not 
nMT'  permitted  to  deay  such  corporate  existence  or  the  power  to 
nMdw  rach  eootraot.  • 

The  law  is  well  settled  that  a  person  who  contracts  with  an  appa- 
rent^orpoMtion.  assncb,  is  estopped,  when  sued  on  such  contract, 
ickfusy  that  the  plaintiff  had  no  corporate  existence  or  power  to  make 
8iMliie<mtract.  A  corporation,  like  an  individual,  wnen  sued  on  a 
eoslraot^  -may  set  up  as  a  d^ense,  its  want  of  power  or  capacity  to 
make  sueh  contract;  but  the  party  with  whom  it  -contracts  cannot 
setnp  sooh  want  of  power  or  capacity  as  a  defense  to  an  action  by 
tlie  corporation  for  a  breach  th^eof .  And  the  reason  of  the  dis« 
tinction  is^  that  legal  disabilitv,  as  in  the  case  of  a  minor,  is  a  de- 
fense personal  to  the  party  who  is  under  it,  and  cannot  be  taken 
advantage  of  by  another:  Cowell  v.  Springs  Co.,  100  U.  8.,  61;  Big- 
elow  on  Estoppel  (3d  ed.),  464-5.  But  notwithstanding  this,  the  de* 
fense  of  a  want  of  corporate  existence  or  power,  if  made,  is  not  a 
'' frivolous"  one.  A  aefense  is  only  ''frivolous"  when  it  contains 
nothing  that  can  affect  the  plaintiff's  case:  Witherell  v.  Wilberg,  4 
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Saw.,  233.  But  these  denials,  unless  the  plaintiff  sets  up  and  claims 
the  benefit  of  the  estoppel,  whenever  the  opportunity  occurs,  are  a 
good  defense  to  the  action.  Thej  are  material,  and  if  the  plaintiff 
waives  the  estoppel  and  goes  to  atrial  on  the  issue  arising  thereon 
and  fail  to  prove  its  corporate  existence  and  power,  the  verdict  and 
judgment  mast  go  against  it. 

The  matter  which  may  estop  the  defendant  in  this  case  from  de- 
nying the  corporate  existence  of  the  plaintiff  is  the  fact  of  its  con- 
tracting with  the  latter  as  such  corporation.  If  this  fact  did  not 
already  appear  in  the  complaint  the  plaintiff  could  not  have  the 
benefit  of  the  estoppel,  unless  he  set  it  up  in  a  replication;  and  that 
is  the  wa^  in  which  the  point  is  generally  made  in  the  pleadings. 
But  in  this  case,  the  matter  which  operates  as  an  estoppel — the  con- 
tract of  leasing — is  set  forth  in  the  complaint.  In  such  case  the  de- 
fendant may  claim  the  benefit  of  the  estoppel  by  a  demurrer  to  the 
plea,  which  contains  the  defense,  of  a  want  of  corporate  existence  or 
power:  1  Chit.,  p.  634;  Bigelow  on  Estoppel  (3d  ed.),  591. 

I  have  not  seen  a  precedent  of  such  a  (lemurrer,  but  the  form  may 
be  readily  devised  from  the  usual  replication  of  an  estoppal  to  a 
plea. 

The  demurrer  should  not  be  general — that  the  facts  contained  in 
the  plea  do  not  constitute  a  defense. to  the  action — but  special  and 
to  the  effect  that  the  defendant  ought  not  to  be  heard  or  allowed  to 
say  or  allege  that  the  plaintiff  is  not  a  corporation  or  has  no  power 
to  make  the  contract  sued  on,  contrary  to  its  own  acknowledgment 
and  deed,  as  appears  by  the  complaint  and  is  admitted  by  the 
answer. 

The  first,  second,  third  and  part  of  the  fourth  and  fifth  of  these 
denials  are  intended  to  and  do  controvert  the  corporate  existence 
and  power  of  the  plaintiff  and  cannot  therefore  be  considered 
frivolous;  and  the  same  may  be  said  of  the  denial  of  the  defendant*a 
power  to  enter  into  this  contract.  But  the  question  of  the  plaint- 
iff's corporate  existence,  or  the  power  of  it  or  the  defendant  to  exe- 
cute the  lease  should  more  properly  be  made  by  demnnrer  to  the 
complaint. 

The  denial  of  indebtedness  is  clearly  frivolous;  for  taken  asm 
whole,  it  only  amounts  to  an  averment  that  all  the  prior  installmentB 
of  rent  have  been  paid.  So  of  the  denial  that  the  plaintiff  has  com- 
plied with  the  laws  of  the  state  on  the  subject  of  foreign  corpora- 
tions. The  act  requiring  certain  foreign  corporations  to  comply 
with  certain  provisions  thereof  before  doing  business  in  the  state 
has  no  application  to  railway  corporations,  and  is  confined  in  its 
operation  to  the  corporations  mentioned  in  the  title  thereof:  Or.  A 
W.  T.  &  I.  Co.  V.  Rathbun,  5.  Saw.,  32. 

But  the  motion  to  strike  out  on  the  ground  of  frivolousness  being 
taken  to  the  whole  answer  cannot  be  allowed  in  part,  and  is  there- 
fore disallowed  altogether. 

The  defendant  also  moves  for  leave  to  file  a  third  amended  answer 
containing  the  same  matter  as  the  one  under  consideration  with  two 
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additional  affirmative  defenses.  Without  considering  its  materiality, 
I  think  proper  to  allow  it  to  be  filed,  and  thus  give  the  plaintiff  an 
opportunity  to  meet  the  defenses  attempted  to  be  made  by  it,  in  the 
light  of  this  decision  and  as  it  may  now  be  advised. 


DISTRICT  COURT  OF  ALASKA, 
United  States  v.  Eie. 

Piled  Notftmher  10,  1S8j^ 

Power  OP  District  Judge  to  Admet  to  BaH/— Dependant  Chahqed  with  Mdrder.— 
Tie  power  of  a  district  judjj^e  under  section  1,016  of  the  United  States  revised  statutes,  to  ad- 
mit  a  prisoner  to  bail  in  a  criminal  case  where  the  punishment  may  be  death,  is  discretionary. 
Such  power  should  only  be  exercised  when  the  necessity  is  m(<st  urgent,  and  when  peculiar 
reasons  exist  and  are  shown  to  the  court  for  grantins^  the  application.  The  fact  that  the 
prisoner  is  suffering  from  disease,  which  his  confinement  may  h«ve  increased,  is  not  sufficient 
to  warrant  his  admission  to  bail,  unless  further  confinement  miglit  seriously  affect  his  body 
or  mind,  and  possibly  bring  about  his  death. 

RioHT  OP  Prisoner  to  Speedy  Trial— Conpinement  to  Await  Trial. —Confining  a 
prisoner  to  await  his  trial  at  the  next  r^ular  term  of  the  court,  is  not  depriving  him  of  his 
right  to  a  speedy  trial,  as  guaranteed  by  the  constitution  of  the  United  (States.  Nor  does 
tlie  fact  that  such  confinement  must  necessarily  continue  unttl.such  teim  entitle  the  prisoner 
to  be  admitted  to  bail. 

Application  of  defendant  charged  with  mnrder  to  be  admitted  to 
bail.     The  opinion  states  the  facts. 

John  J.  McLean,  for  the  petitioner. 

E.  W.  Haskell,  U.  8.  Allorney,  for  the  United  States. 

McAlubteb,  J.  This  is  an  application  on  behalf  of  one  Charles 
Kie  by  his  attorney,  John  J.  McLean,  Esq.,  to  be  admitted  to  bail, 
althoQgh  said  Kie  is  in  confinement  on  a  charge  of  murder. 

The  petition  contains  several  clauses,  and  various  matters  are  set 
out  in  support  of  the  application. 

After  most  carefully  examining  these  several  clauses  I  am  of  the 
opinion  that  there  are  only  two  which  the  court  can  properly  con- 
sider: namely,  the  second  clause  as  regards  the  physicial  condition 
of  the  prisoner,  and  the  probable  effect  that  a  longer  period  of  con- 
finement may  have  upon  his  health,  and  the  fi/lh  clause  as  regards 
the  said  prisoner's  constitutional  right  to  a  speedy  trial.  The 
other  matters  alleged  and  set  out  in  the  petition,  are,  I  think,  im- 
material, and  allowing  that  the  facts  are  as  herein  stated,  the  court 
oould  not,  upon  that  showing,  admit  the  prisoner  to  bail :  therefore 
I  shall  confine  myself  to  the  consideration  of  the  second  and  fifth 
elauses. 

By  section  1,016  of  the  revised  statutes  of  the  United  States,  au- 
thority is  given  any  judge  of  a  district  court  to  admit  to  bail  in  a 
criminal  case  where  the  punishment  may  be  death;  the  statute  also 
provides  "that  the  judge  shall  exercise  his  discretion,  having  regard 
to  the  nature  and  circumstances  of  the  offense,  and  of  the  evidence, 
and  to  the  usages  of  law."    This  petition  appeals  directly  to  that 
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disoretioDary  power  whioli  tho  statate  vests  in  the  jadge,  and  I  have 
examined  it  witb  great  oare. 

First,  I  shall  consider  the  second  clause,  or  ground,  upon  wkioh 
which  the  application  is  made.  It  is  as  follows:  '^That  the  above 
named  defendant  has  been  confined  in  prison,  and  in  irons  continn- 
onsly,  since  about  the  twelfth  day  of  July,  1884,  being  in  cbai^  of 
the  naval  authorities  for  a  part  of  the  time,  and  now  at  the  present 
time  in  charge  of  the  United  States  marshal  for  this  district.  Dar- 
ing this  period  of  confinement  the  above  named  defendant  has  suf- 
fered from  disease,  and  this  disease  has  been  rendered  more  acute 
and  painful  by  his  close  confinement,  this*  disease  of  his  body  has 
afiected  his  mind  so  much  so  that  his  attorney  believes  that  melan- 
choly has  been  superinduced  by  the  same,  and  that  much  further 
delay  in  admitting  him  to  bail  will  render  him  insane,  or  result  in 
his  death.  Hereunto  is  appended  the  certificate  of  Doctor  Hugh 
S.  Wyman,  a  regular  practicing  physician  and  graduate  of  mediciae, 
of  the  university  of  Michigan,  as  follows: 

'*U.  b.  Mabine  Hospital  Service,  District  of  the  Paoipio,  J 

"  Port  op  Sftka,  A.  T..  Surgeon's  Office.         i 

''I  certify  on  honor,  that,  having  examined  Charles  Kie,  I  find  him 
to  be  suffering  from  secondary  syphilis,  complicated  with  derange- 
ment of  the  heart's  action,  and  much  constitutional  debility. 

•VH.  S.  Wyman,  M.  D." 

As  to  the  first  allegation  as  regards  the  length  of  time  the  pris- 
oner has  already  been  confined,  to  wit:  from  the  twelfth  day  .of  July, 
until  now,  some  four  months,  it  is  in  my  judgment,  considering  that 
he  is  charged  with  murder,  not  an  unreasonable  confinement,  espec- 
ially under  the  somewhat  peculiar  circumstances  of  the  case;  the 
facts,  as  developed  at  the  preliminary  examination,  show  that  on  the 
twelfth  day  of  July,  last,  there  was  no  civil  law  in  this  territory, 
that  the  prisoner  was  arrested  and  delivered  over  to  the  custody  of 
the  naval  authorities,  and  after  the  arrival  of  ^the  civil  officers  in  the 
territory  in  the  early  part  of  October,  was  delivered  into  their  cus- 
tody. On  the  twenty-first  day  of  October  a  preliminary  examination 
was  held  and  the  prisoner  duly  committed  on  a  charge  of  murder 
and  is  now  in  custody  awaiting  the  action  of  the  Rrand  jur^. 

This  confinement  certainly  is  not  unreasonable;  but  it  is  allied 
that  during  this  last-mentioned  period,  and  at  the  present  time,  the 
prisoner  is  suffering  from  a  most  painful  disease,  which  has  seri- 
ously affected  his  body  and  mind;  this  presents  a  serious  question, 
and  one  deserving  of  most  careful  examination.  The  fact  that  a 
prisoner,  although  confined  in  prison  on  a  most  grave  charge,  is  ill 
and  suffering,  and  that  his  sufferings  are  aggravated  by  his  confine- 
ment, should  appeal  most  strongly,  in  my  judgment,  to  that  dis- 
cretionary power  with  which  the  court  is  clothed,  to  be  exercised, 
however,  as  the  statute  says,  "with  regard  to  the  nature  and  cir- 
cumstances of  the  offense,  and  of  the  evidence,  and  the  usages 
of  law,"  and  this  power,  above  ail,  is  to  be  exercised  with  great 
discretion,  so  that,  while,  on  the  one  hand,  a  prisoner  should  not 
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ibe  allowed  to  langaish  in  jail,  on  the  other  hand,  the  court  should 
mot,  except  upon  the  strongest  grounds,  and  the  clearest  evidence, 
•open  the  prison  door,  and  by  so  doin^  put  it  in  the  power  of  the 
;prisoner  to  escape;  therefore,  bail  should  only  be  allowed  in  such 
a  case  as  this,  when  the  necessity  is  most  urgent,  when  peculiar 
reasons  exist,  and  are  shown  to  the  court,  for  granting  the  applica- 
tion. I  may  almost  say  it  should  be  an  extreme  case  which  would 
justify  the  court  in  granting  such  a  petition  as  the  one  now  before 
jne;  whether  this  is  such  a  case,  I  have  most  serious  doubts. 

There  is  undoubtedly  evidence  before  the  court  to  the  e£fect  that 
tthe  prisoner  is  suffering  from  a  painful  disease,  and  that  his  con- 
finement may  have  increased  it;  it  is  also  probable,  and,  no  doubt, 
tthis  disease,  and  the  confinement  he  has  undergone,  may  have 
iveakened  him  somewhat;  but  there  is  no  evidence  that  the  pris- 
•oner  is  in  such  a  condition,  either  of  body  or  mind,  that  the  court 
«hoald  look  upon  this  aa  an  exceptional  case.  As  I  before  xe- 
marked,  the  question  presented  is  a  serious  one,  and  not  free  from 
•difficulty;  and  if  the  evidence  before  me  had  sustained  the  alle- 
gations in  the  petition,  and  it  had  been  shown  to  my  satisfaction 
that  the  prisoner  was  in  such  a  physical  condition  that  further  con- 
finement might  seriously  affect  him  in  body  and  mind,  and  possibly 
bring  about  his  death,  I  would  unhesitatingly  grant  the  prayer  of 
the  petitioner,  and  admit  the  prisoner  to  bail;  but,  from  the  evi- 
dence before  me  in  support  of  this  allegation,  and  from  my  own 
knowledge  of  the  physical  and  mental  condition  of  the  prisoner, 
I  am  of  the  opinion  that,  under  the  circumstances,  this  said  pris- 
oner, Oharles  Kie,  has  neither  been  confined  an  unreasonable  time 
awaiting  trial,  nor  is  he  at  the  present  time  in  such  a  condition, 
either  physically  or  mentally,  as  to  cause  the  court  to  exercise  its 
power  under  the  statute,  and  admit  him  to  bail. 

I  now  come  to  the  fifth  clause  of  the  petition,  which  is  as  follows: 
**  The  continued  imprisonment  in  the  common  lail  at  Sitka,  Alaska 
territory,  of  the  said  defendant  is  illegal  ana  nvjuat  in  that  he, 
the  said  defendant,  is  entitled  to  a  just  and  speedy  trial,  accord- 
ing to  article  six  of  the  amendments  to  ;the  constitution  of  the 
XTnited  States  of  America,  and  he  therefore  prays  that  this  to 
to  him  vital  right  be  immediately  granted  by  admitting  him  to 
bail." 

By  the  provision  of  the  constitution  mentioned  in  the  above  clause 
of  the  petition,  the  prisoner  undoubtedly  has  the  right  to  a  speedy 
trial.  All  persons  held  on  a  criminal  charge  have  the  legal  right  to 
demand  a  speedy  and  impartial  trial  by  jury.  The  right  was  guar- 
anteed to  the  English  people  by  the  great  charter;  it  has  been  con- 
firmed in  subsequent  bills  of  right,  iterated  and  reiterated  by  the 
courts  time  and  again.  In  this  country  the  same  right  is  also  gen- 
erally guaranteed  by  the  constitutions  of  the  several  states.  That 
the  prisoner  may  claim  this  ri^ht,  there  is  no  doubt;  but  what  is  to 
be  understood  by  a  speedy  trial,  is  the  question  now  to  be  deter- 
mined.    It  is  clear  that  one  arrested  and  put  in  jail  has  not  the  right 
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to  demand  a  trial  immediately,  he  must  wait  until  a  regular  term  of 
the  court  Laving  jurisdiction  of  the  offense  with  wbicli  be  is  charged, 
until  an  indictment  is  found  and  presented,  and  uatil  the  prosecu- 
tion has  had  a  reasonable  time  to  prepare  for  the  trial.  Nor  does  a 
speedy  trial  mean  a  trial  immediately  upon  the  presentation  of  the 
indictment;  it  simply  means  thiit  the  trial  shall  take  place  as  soon 
as  possible  after  the  indictment  isfoand,  without  depriving  the  pros- 
ecution of  a  reasonable  time  for  preparation. 

The  law  is  the  embodiment  of  reason  and  good  sense;  hence, 
while  it  secures  to  every  person  accused  of  crime  the  right  to  have 
such  charge  speedily  determined  by  a  competent  jury,  it  does  not 
exact  impossibilities,  extraordinary  effort  or  exertion  from  the 
courts;  nor  does  it  contemplate  that  the  right  of  a  speedy  trial, 
which  is  guaranteed  to  the  prisoner,  shall  operate  to  deprive  the 
government  of  a  reasonable  opportunity  of  fairly  prosecuting  crim- 
inals. 

Section  582  of  the  criminal  practice  act  of  the  state  of  Nevada  in- 
dicates what  may  be  understood  by  a  speedy  trial.  That  section 
declares  * '  that  if  a  defendant,  indicted  for  a  public  offense,  whose 
trial  has  not  been  postponed  upon  his  application,  be  not  brought 
to  trial  at  the  next  term  of  the  court  at  which  the  indictment  is  tria- 
ble after  the  same  is  found,  the  court  shall  order  the  indictment  to 
be  dismissed  unless  good  cause  to  the  contrary  be  shown." 

In  the  case  at  bar,  the  prisoner  cannot  complain  that  the  court 
has  not  endeavored  to  give  him  an  immediate  trial;  the  court  has 
declared  its  willingness  to  hold  a  special  session  for  that  purpose, 
while  not  considering  it  a  hardship  on  the  prisoner  that  he  should 
await  his  trial  at  the  regular  term  of  the  court  on  the  second  Mon- 
day of  May  next. 

Under  the  provisions  of  the  Nevada  statute  the  regular  method  of 
procedure  is  to  bring  the  prisoner  to  trial  at  the  next  regular  term 
of  the  court  after  the  indictment  is  found,  and  this  is  undoubte  lly 
Che  usual  method  of  procedure.  In  this  case,  however,  the  court 
has  declared  its  willingness  to  hold  a  special  session,  but  finds  it 
impossible  even  by  so  doing  to  give  the  prisoner  a  fair  and  impartial 
trial,  for  the  reason  that  the  marshal  of  this  district  is  without  funds 
to  transport  witnesses,  and  has  no  means  of  transportation  at  his 
command ;  therefore  the  prisoner  must  await  his  trial  at  the  regular 
term  of  the  court  in  Mav  next,  bv  which  time  no  doubt  the  marshal 
will  have  the  necessary  funds  and  means  at  his  command  to  enforce 
the  attendance  of  witnesses,  and  carry  out  the  orders  of  the  court; 
and  in  my  judgment  this  is  not  in  any  way  a  hardship  on  the  pris- 
oner. If,  on  the  other  hand,  it  could  properly  be  claimed  that  this 
prisoner  was  being  kept  in  confinement,  awaiting  the  organization 
of  this  territory,  he  might  most  properly  petition  to  be  admitted  to 
bail;  but  such  is  not  the  case.  He  is  simply  now  in  prison,  awaiting 
the  next  regular  term  of  the  court;  and  I  do  not  consider  it  a  har  l- 
ship  upon  him  to  be  kept  in  confinement  until  that  time,  and  am  of 
the  decided  opinion  that  such  confinement  does  not  deprive  him,  or 
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encroach,  in  the  slightest  degree,  upon  his  constitutional  right  to  a 
speedy  trial.     He  is  simply  undergoing  a  just,  proper  and  reasona- 
ble period  of  confinement. 
The  application  is  therefore  denied. 


SUPREME  COURT  OF  COLORADO. 
Poire  v.  Rocky  Mountain  Transportation  Company. 

FiUd  Oetobei^  SI,  1884, 

T^AL  BT  Rbfsreb— ExcEPTiONB  TO  Rdlinos  ON  REPORT  OF.— When  no  ejLceptions  are 
preserved  to  the  rulings  of  the  distridt  court  upon  the  issues  presented  by  the  report  of  a  ref- 
eree and  the  exceptions  thereto,  or  to  the  final  judgment  entered  thereon,  the  supreme  court 
is  TOnecludedfrom  reviewing  sucn  judgment  upon  the  evidence. 

The  Same— Bill  op  Exoeptions— Review  of  Evidence.— Where  no  bill  of  exceptions  has 
been  taken  or  preserved;  and  the  evidence  contained  in  the  record  is  not  properly  authenti- 
cated, the  supreme  court  cannot  consider  any  exceptions  that  may  have  been  saved  at  the 
trial  to  the  aomission  or  rejection  of  testimony,  but  must  presume  that  the  findings  of  fact 
are  correct. 

Ebbob  to  the  district  court  of  Lake  county.  The  opinion  states 
the  facts. 

T.  A,  Gfreen  and  C  H.  8t,  John,  for  the  plaintiff  in  error. 
C.  JF.  Wright,  for  the  defendant  in  error. 

By  the  Ooubt.  This  caase  was,  by  consent  of  parties,  referred. 
The  referee  was  directed  to  try  the  issues  presented,  and  report 
findings  of  law  and  fact  thereon. 

This  he  did,  and  exceptions  being  taken  to  his  findings,  the  court, 
npon  due  consideration  thereof,  overruled  such  exceptions,  and  en- 
tered judgment  upon  the  referee's  report.  To  reverse  that  judg- 
ment, the  cause  is  now  before  us  on  error. 

The  principal  issue  tried  by  the  court  below,  bein^  one  of  fact, 
was,  wnether  or  not  the  endorsement  and  transfer  by  plaintiff  of 
the  note  mentioned  in  the  pleadings,   was  procured  by  duress. 
This  issue  was  found  against  plaintiff  in  error,  who  was  plaintiff 
below. 

No  objection  was  preserved  either  to  the  ruling  upon  the  issues 
presented  by  the  report  and  the  exceptions  thereto,  or  to  the  final 
judgment  rendered  in  the  district  court.  Therefore,  we  are  pre- 
cluded from  reviewing  this  judgment .  upon  the  evidence,  i.  e.  from 
determining  whether  or  not  it  is  supported  thereby:  Martin  v. 
Force,  3  Col.,  199;  Law  v.  Brinker,  6  Col.,  655;  Breen  v.  Bichard- 
son,  6  Col.,  605. 

No  bill  of  exceptions  was  taken  or  preserved,  and  the  evidence 
was  not  properly  authenticated.  Hence  this  court  sustained  a  mo- 
to  strike  out  the  same. 

There  being  no  evidence  before  us,  we  cannot  consider  any  ex- 
ceptions that  may  have  been  saved  at  the  trial  to  the  admission  or 
rejection  of  the  testimony. 

No.  60-2. 
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Bat  if  this  finding  was  ri^ht,  nothing  remains  for  us  to  oonsider. 
The  only  other  matter  submitted  is  a  question  of  law;  and  it  does 
not  arise  in  this  case  unless  the  referee  and  court  were  mistaken  in 
their  oonclasion  on  the  subject  of  duress  aforesaid.  It  is,  theie- 
fore,  wholly  unnecessanr  for  us  to  examine  the  arguments  made 
and  the  authorities  cited  upon  the  legal  proposition  mentioned. 

The  judgment  is  affirmed. 


Small  et  al.  v.  Bisghelbbbgeb. 

nied  October  SI,  1884. 

County  Coubt—Cbbtiorari  to  Justice's  Court— Petition  fob.— The  county  court  is  ex- 
pressly authorized,  by  section  1,992  of  the  general  statutes,  to  review  the  action  of  a  justice's 
court  on  certionurit  where,  without  faul^on  his  part,  the  petitioner  is  unable  to  take  his  ap- 
peal in  the  usual  way.  The  petitioner  for  such  appeal  must  allege,  Jint,', that  the  judgment  be- 
fore the  justice  was  nut  the  result  of  negligence  on  his  part;  teeond,  that  the  judgment,  in  bis 
opinion,  is  erroneous  and  unjust,  stating  wherein  such  error  and  injustice  consist;  and  third, 
that  it  was  not  in  his  power  to  take  an  appeal  in  the  ordinary  way,  setting  forth  the  partic- 
ular circumstances  which  prevented  him  from  so  doing. 

On  a  Motion  to  Quash  such  Writ  of  Certiorari  the  aybements  of  the  petition  there- 
for must  be  taken  as  true.    They  cannot  be  contradicted  by  afiSdavits. 

The  Same— When  Defendant  Entitled  to  Writ.— The  plaintiff  in  an  action  in  the  jus- 
tice's court,  promised'the  defendant,  for  a  valuable  consideration,  to  dinmiss  such  action.  Re- 
lying upon  such  promise,  the  defendant  failed  to  attend  at  the  triaL  Instead  of  dismissing, 
the  plaintiff  procured  a  judgment,  but  withheld  tiie  levy  of  the  execution  until  after  the  time 
for  appeal  had  expired.  The  defendant  was  ignorant  of  the  judgment  until  the  execution 
was  levied.  HHdf  upon  a  petition  showing  the  above  facts,  that  the  defendant  was  entitled 
to  a  writ  of  certiorari  from  the  county  court  to  review  the  action  of  the  justice. 

Ebkob  to  the  county  court  of  Pueblo  county.  The  opinion  states 
the  facts. 

WeacoU  &  Inoin,  for  the  plaintiff  in  error. 
John  M.  Waldrorif  for  the  defendant  in  error. 

Helm,  J.  This  cause  was  first  tried  before  a  justice  of  the  peace; 
it  was  afterward  removed  to  the  county  court  by  cerUarari  and 
there  tried  de  vorx>.  The  proceedings  in  the  latter  court  are  now 
before  us  for  review  upon  error. 

A  preliminary  question,  relating  to  the  jurisdiction  of  county 
courts  in  connection  with  certiorari^  ought  perhaps  to  be  noticed. 
In  this  state  there  are  two  statutory  proceedings  under  this  title: 
one,  for  the  purpose  of  reviewing,  under  certain  circumstances,  the 
artion  of  an  inferior  tribunal,  board  or  officer;  the  other,  for  the 
purpose  of  securing  the  trial  de  novo  of  cases  previously  heard  hj 
justices  of  the  peace,  where,  without  fault  on  his  part,  the  peti- 
tioner is  unable  to  take  his  appeal  in  the  ordinary  way.  The  former 
is  provided  for  in  chapter  twenty-nine  of  Dawson's  Oode,  the  latter 
in  the  general  statutes,  section  1,992  et  seq.  Under  the  former,  no 
justice,  coun^^  or  mayor's  court  can  entertain  jurisdiction;  under 
the  latter,  the  county  court  is  expressly  authorized  to  do  so.  Sec- 
tion 323  of  the  code,  being  a  subsequent  provision,  might  perhap9 
be  construed  as  depriving  the  county  court  of  the  right  to  jurisdic- 
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tion  oztder  any  oirctimstanoeB,  were  it  not  for  the  proviso  in  section 
382  of  that  instrument.  This  proviso  clearly  preserves  the  system 
in  the  general  statutes,  so  far,  at  least,  as  county  courts  are  con- 
cerned. 

The  certiorari  proceeding,  now  before  us  for  review,  was  had  under 
the  system  provided  in  the  general  statutes;  hence,  there  is  no 
question  as  to  the  jurisdiction  of  the  countv  court  to  issue  this  writ 
in  a  proper  case.  Section  1,996  requires  that  petitioner  shall  show 
in  his  petition  three  things,  Yizijirst:  that  the  judgment  before  the 
justice  was  not  the  result  of  negligence  on  his  part;  second:  that  the 
judgment,  in  his  opinion,  is  erroneous  and  unjust,  stating  wherein 
such  error  and  injustice  consist,  and,  ihirdy  that  it  was  not  in  his 
power  to  take  an  appeal  in  the  ordinary  way,  setting  forth  the  par- 
ticular circumstances  which  prevented  him  from  so  doing. 

No  objection  seems  to  have  been  made  or  argued  in  the  county 
court,  and  none  is  argued  here,  as  to  the  sufficiency  of  the  petition 
in  stating  the  second  of  the  foregoing  grounds;  but  a  motion  was 
interposed  to  quash  the  writ,  and  dismiss  the  appeal  upon  insuffi- 
ciency in  the  averments  of  the  first  and  third. 

The  petition  contained  the  following,  among  other  statements : 
that,  on  the  day  set  for  trial  of  the  cause  before  the  justice,  but 
previous  to  the  hour  fixed,  one  of  the  defendants  in  error  came  to 
petitioner,  and  proposed  to  dismiss  the  suit,  provided  he  would 
execute  a  certain  deed  theretofore  placed  in  escrow;  that  he  ac- 
cepted the  proposition,  immediately  executed  said  deed,  and  noti- 
fied defendants  in  error  that  he  had  done  so;  that,  relying  upon  the 
promise  to  dismiss,  petitioner  did  not  appear  before  the  justice; 
but  that,  instead  of  dismissing  the  cause,  defendants  in  error,  in  vio- 
lation of  their  agreement  and  in  fraud  of  petitioner's  rights,  pro- 
cured a  judgment;  that  they  withheld  the  levy  of  execution  until 
after  the  time  allowed  by  law  for  taking  an  app«^al  had  expired,  for 
the  purpose  of  cutting  him  off  from  procuring  a  re-trial  in  the 
higher  court;  and  that,  until  the  levv  of  execution,  nineteen  days 
after  judgment,  petitioner  was  wholly  ip^norant  that  the  same  had 
been  rendered  against  him ;  he  supposing  all  the  time  that  defend- 
ants in  error  had  complied  with  their  contract  to  dismiss  the  case. 

We  think  the  application  to  quash  was  properly  overruled. 

For  the  purposes  of  this  motion  the  foregoing  matters  stated  in 
the  petition  must  be  taken  as  literally  true. 

The  promise  of  Small,  one  of  the  partners,  and  plainti% — ^to  dis- 
miss the  action  was  supported  by  a  valuable  consideration ;  it  con- 
stituted the  material  feature  so  far  as  they  were  concerned  of  a  valid 
and  binding  contract.  Having  fulfilled  his  part  of  the  contract  and 
notified  plaintiffs  in  the  pending  suit  of  such  performance,  petitioner 
had  a  right  to  rely  upon  the  observance  by  them  of  their  promise  to 
dismiss;  and  under  the  circumstances  it  was  a  fraud  on  their  part 
to  take  the  judgment.  Suppose  that  instead  of  executing  the  deed 
mentioned,  petitioner  had  paid  a  sum  of  money  agreed  upon,  in 
consideration  of  the  promise  to  dismiss  the  suit,  would  any  lawyer 
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maintain  that  it  was  still  his  dnty  to  attend  before  the  justice  and  see 
that  plaintiffs  carried  out  their  part  of  the  contract  ? 

We  think  not,  he  would  be  perfectly  justified  in  either  case  in 
presuming  that  thej  would  treat  him  with  the  same  good  faith  he 
had  himself  displayed. 

It  follows  of  course,  from  this  conclusion,  that  petitioner's  neglect 
to  take  his  appeal  within  the  time  allowed  by  law,  is  excusable. 
For  if  the  judgment  against  him  was  wrongfully  and  fraudulently 
obtained,  and  he  had  no  knowledge  thereof,  he  cannot  be  held  negli- 
gent for  not  taking  an  appeal  in  the  ordinary  way. 

Any  doubts  upon  this  subject  would  be  removed  by  the  averments 
of  the  petition  that  plaintiffs  intentionally  withheld  the  execution 
levy,  for  the  purpose  of  preventing  the  appeal. 

To  deny  the  writ  in  this  case  would  be  allowing  one  to  reap  the 
benefit  resulting  from  his  own  violation  of  a  binding  contract, 
where  such  breach  thereof,  is  characterized  by  bad  faith  amounting 
to  fraud. 

The  case  at  bar  is  readily  distin^ishable  from  Tilton  v.  Lavimer 
County  Ag.  Association,  6  Colo.,  &8,  cited  by  counsel.  There  the 
promise  to  dismiss  was  without  any  consideration  whatever,  and 
there  was  no  legal  obligation  to  perform.  Besides  this  fact,  peti- 
tioner was  a  corporation,  and  the  petition  failed  to  name  the  indivi- 
dual to  whom  the  promise  was  madfe;  it  also  failed  to  state  that  such 
person  had  authority  to  act  in  the  premises. 

The  court  sa]p^:  "  If  the  naked  promise  of  a  plaintiff  to  dismiss  a 
pending  action  is  sufficient  to  excuse  a  party  defendant  from  any 
further  attention  to  the  case,  it  certainly  can  only  have  this  effect 
when  made  to  some  one  duly  authorized  to  represent  the  defend- 
ant.** 

The  foregoing  discussion  is  based  upon  the  principle  already 
stated  that,  for  the  purposes  of  the  motion  to  quash,  the  averments 
of  the  petition  are  assumed  to  be  true.  But  it  appears  that  after 
denial  of  this  motion  and  before  the  trial,  defendants  in  error 
offered  to  prove,  by  witnesses  then  present,  that  many  of  these 
averments  were  wholly  false;  this  the  court  refused  to  allow,  and 
upon  such  refusal  rests  the  second  assignment  of  error. 

Two  cases  are  cited  by  counsel  which  seem  to  sustain  the  propriety 
of  the  proceeding  proposed,  viz. :  State  v.  Woodward,  9  N.  J.  L.  B., 
21;  and  Butlandv.  County  Commissioners,  20  Pick.,  71. 

We  are  unable  to  learn  from  an  examination  of  these  cases 
whether  those  certiorari  proceedings  were  statutory  or  under  the 
common  law.  Certain  it  is  that  the  procedure  there  considered  was 
different  from  that  which  we  have.  Counsel  frankly  admit  that 
statutes  exactly  similar  to  ours  have  received  a  construction  con- 
flicting with  the  one  they  now  urge  upon  us.  In  Davis  v.  Bandall 
et  at.,  26  111.,  243,  the  court  declared  tiiat  ''  there  is  no  provision  in 
the  statute  authorizing  a  writ  of  certiorari  to  bring  up  proceedings 
from  a  justice  of  the  peace,  which  allows  affidavits  to  be  read  in 
support  of,  or  against  the  petition  for  such  purpose.    That  must 
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stand  on  its  own  merits,  and  be  tested  by  itself,  without  extraneous 
support." 

we  find  nothing  in  the  statutes  under  which  the  writ  in  this  case 
was  issued,  authorizing  a  trial  by  affidavit  or  testimony,  of  the  truth- 
fulness of  the  matters  averred  in  the  petition  on  the  subject  of  neg- 
ligence at  the  trial,  or  of  failure  to  take  an  appeal  in  the  ordinary 
way :  and  we  are  not  at  liberty  to  supply  the  requisite  legislative 
provision. 

Our  answer  to  the  clear  and  cogent  suggestions  of  counsel  must 
be:  that  a  sufficient  bond  is  required;  and,  as  in  ordinary  appeals, 
no  substantial  injustice  should  result  in  the  end;  also  that  the  peti- 
tion must  be  under  oath,  and  petitioner  is  liable  to  a  prosecution 
for  perjury  if  its  averments  are  knowingly  false. 

The  third  and  last  assignment  of  error  which  we  shall  consider, 
challenges  the  findings  and  judgment  as  being  contrary  to  the  weight 
of  evidence. 

We  now  discover  no  objection  to  the  law  announced  in  Finnerty 
et  al.  V.  Fritz,  6  Colo.,  179,  and  other  cases  cited. 

But  we  do  not  think  that  the  record  brings  this  cause  within  the 
principle  of  agency  upon  which  counsel  rely.  Without  reviewing 
in  full  the  evidence,  it  is  sufficient  for  us  to  say  that  we  would  not 
be  warranted  thereby  in  disturbing  the  judgment.  There  is  testi- 
mony to  uphold  the  theory  of  counsel  for  plaintiffs  in  error;  but  it 
is  disputed,  and  the  judgment  may  well  be  permitted  to  stand.  It 
is  certain  that  the  sale  of  the  land  was  never  consummated,  and  that 
defendant  in  error  has  received  no  purchase  money.  To  reverse 
the  judgment  we  would  have  to  find,  that  the  commission  was  not 
payable  out  of  the  proceeds;  that  plainti£b  in  error  brought  a  res- 
ponsible and  willing  purchaser,  acceptable  to  defendant  in  error, 
upon  satisfactory  terms;  and  that  solely  through  the  negligence  or 
default  of  defendant  in  error,  the  sale  was  prevented. 

This  we  are  not  prepared  to  do,  and  the  judgment  is  affirmed. 


People  v.  Jobs. 

Filed  October  SI,  1884, 
JuooMBiT  IN  THIS  OASK,  fts  reported  ixnU^  page  236,  afiBrmed,  upon  a  petition  for  re- 


PKTEnoN  for  a  rehearing.  The  facts  are  stated  in  the  former  opin- 
ion, reported  ardef  page  236. 

W.  2.  Hughes  and  L,  C.  RockweU,  for  the  plaintiflF  in  error. 
B,  8.  Morrison,  for  the  defendant  in  error. 

Helm,  J .  In  view  of  the  authorities  cited,  a  few  suggestions 
seem  necessary  concerning  the  ''subtle  yet  important  distinction" 
upon  which  counsel  mainly  relies  for  a  renearing  of  this  cause. 
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We  are  asked  to  say  that  that  portion  of  the  charter  of  G^rge- 
town  which  establishes  the  office  of  the  police  judge  and  preecribes 
the  jurisdiction  of  the  incumbent  thereof  is  void,  because  in  conflict 
with  the  state  constitution. 

The  existence  of  an  office  similar  to  that  filled  by  respondent  was 
recognized  under  the  organic  act  of  the  territory  in  Deitzv.  Central, 
1  GoTc,  323.  The  name  ''  police  judge"  was  discarded,  but  the  offi- 
cial acts  of  the  individual  occupying  the  position  were  declared 
to  be  valid.  Authority  so  to  hold  was  found  in  the  grant  of  judicial 
power  by  the  organic  act  to  justices  of  the  peace.  But  the  court 
expressly  declines  to  say  whether  or  not  the  incumbent  should  as- 
sume to  be,  and  act  as  such  officer. 

The  constitution  superseded  the  organic  act;  but  in  the  distribu- 
tion of  judicial  powers,  it  clearly  provided  for  this  office;  even  the 
objection  mentioned  in  Deitz  v.  Central,  to  the  name  ' '  police  judge" 
no  longer  exists:  People  ex  rel  Howell  v.  Gurley,  5  Colo.,  412.  The 
powers  conferred  and  the  name  or  title  also  are  both  within  the 
purview  of  the  later  instrument:  Sec.  1,  art.  6. 

Respondent  in  this  case  was  not  elected  to  the  office  of  justice  of 
the  peace;'  he  was  chosen  to  fill  that  of  police  judge  and  his  judicial 
powers  were  exclusively  confined  to  proceedings  under  the  town 
ordinances  and  a  few  other  matters  relating  to  the  corporation. 

If  there  was  no  constitutional  difficulty  in  the  way,  he  could  not 
act  as  a  justice  of  the  peace  until  he  had  complied  with  certain  pre- 
requisites not  essential  to  the  office  of  police  judge. 

*'  It  shall  be  lawful  for  the  police  judge  to  give  bond  with  such  se- 
curities as  are  required  by  law  from  justices  of  the  peace  in  this  ter- 
ritory, and  onJiUng  of  this  bond,  the  police  judge  shall  have  the  same 
jurisdiction  as  is  now  conferred  by  law  upon  other  justices  of  the 
peace  in  this  territory:"  Section  6  of  an  amendment  to  the  charter  of 
Georgetown,  adopted  in  1874,  three  years  subsequent  to  the  filing  of 
the  decision  in  Deitz  v.  Central,  supra. 

If,  therefore,  the  charter  provisions  authorizing  the  election  of  a 
police  judge,  and  clothing  him  with  jurisdiction  to  enforce  the  ordi- 
nancies,  had  been  adopted  since  1876,  as  a  general  law,  there  would 
not,  in  our  judgment,  be  any  constitutional  objection  thereto.  But 
as  stated  in  the  principal  opinion,  this  charter  is  not  obnoxious  to 
the  constitution  on  the  ground  that  it  is  a  local  or  special  act. 

According  to  our  views,  then,  the  position  filled  by  respondent 
was  a  de  jure  office  before  the  constitution,  and  its  legal  existence 
cannot  be  successfully  challenged  since  the  adoption  of  that  instru- 
ment. What  difierence  does  it  make,  upon  principle,  that  the  ex- 
istence of  this  office  was  sustained  under  the  organic  act  by  virtue  of 
the  powers  thereby  conferred  upon  justices  of  the  peace,  while  un- 
der the  constitution  we  uphold  it  because  authorized  by  the  provis- 
ion relating  to  judicial  officers  for  cities  and  towns?  The  "sub- 
stance of  the  powers  conferred"  remains  the  same;  names  are  not 
controlling;  and  the  office  itself  is  recognized  by  both  of  the  organic 
laws. 
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This  case  is  easily  distinguishable  from  that  of  State  ex  rd  v. 
Maynard,  14  III.,  419,  to  which  ooansel  invites  onr  attention.  The 
differences  between  the  two  cases  will  readilj  appear  npon  a  cor* 
sory  reading  of  that  opinion,  and  we  decline  to  lengtiien  this  one  by 
discussing  them« 

The  rehearing  is  denied. 


Colorado  Central  Bailboad  Company  v.  Martin. 

Filed  OeMier  SU  1884, 

Nf»LiOENCB— CoNTBiBUTOBT  NBauojENCB— Wakt  or  Cabs.— In  an  action  to  recover  dam  • 
ages  for  noglif^ence,  the  plaintiff  cannot  recover  if  he  contributed  to  the  diaaster  by  his  own 
negligence,  or  want  of  ordinary  care  and  caution,  to  such  an  extent  that  but  for  such  negli- 
gence or  want  of  care  on  his  part,  the  accident  would  not  have  happened. 

The  Samk— Kailboad  Company— Mabtbr  and  Servant.— The  plaintiff  in  error,  in 
anticipation  of  an  attack  upon  its  trains  by  robbers,  provided  breech-loading  shot  guns  and 
ammunition  for  their  defense.  These  guns  were  placed  by  the  superintendent  of  the  com- 
pany in  charge  of  the  train  baggage-master,  with  instructions  to  keep  the  guns  unloaded 
and  wrapped  up  in  a  blanket,  except  when  passing  over  that  portion  ot  the  road  where  an 
attack  was  apprehended.  Upon  reaching  a  certain  station  on  the  road,  the  guns  were  to  be 
unpacked  and  charg^ed,  ready  for  use;  and  after  passing  the  same  on  the  return  of 
the  train,  the  cartridges  were  to  be  withdrawn,  .  and  the  guns  again  wrapped  up,  and, 
upon  reaching  the  headquarters  of  the  company,  the  package  was  to  be  deUvered  to  the 
station  baggage-master,  to  be  kept  over  night,  and  upon  the  return  of  the  train,  he  was  to 
replace  the  package.  The  plamtiff,  a  conductor  on  the  train,  who  had  entire  command 
thereof,  and  knew  of  the  foregoing  regulations,  was  injured  by  the  accidental  discharge  of 
one  of  the  guns  when  the  same  were  being  replaced  on  the  train  by  the  station  baggage- 
master.  Hdd:  that,  whether  the  company  was  guilty  of  negligence  m  not  providing  gun- 
racks,  or  other  suitable  means  for  transporting  the  guns,  was  a  question  for  the  jury;  that 
the  plaintiff,  as  conductor  of  the  train,  was  charged  with  the  duty  of  seeing  that  the  instruc- 
tions of  the  superintendent  were  observed;  and  that  the  injury  resulted  from  the  negligence 
of  a  fellow-servant,  for  which  the  company  was  not  liable. 

Appeal  from  the  district  court  of  Arapahoe  county.  The  opinion 
states  the  facts. 

TkUer  (k  Orahood,  for  the  appellants. 
Browne  &  Putnam^  for  the  appellee. 

Beok,  C.  J.  It  appears  from  the  transcript  of  the  record  that 
there  have  been  t^o  trials  of  this  cause  in  the  court  below,  the  first 
resulting  in  a  verdict  for  the  plaintiff  of  $7«000,  and  the  second  in 
a  verdict  of  $2,000.  Counsel  for  the  appellee,  who  was  plaintiff 
below,  insist  that  no  error  intervened  on  the  sec<9nd  trial,  and  cite 
authorities  to  sustain  the  rulings  and  instructions  of  the  district 
court,  but  say  in  the  concluding  paragraph  of  their  brief:  "The 
verdict  of  the  jury  was  so  small,  that  if  the  court  can  grant  a  new 
trial  without  violating  any  of  the  known  principles  of  the  laws 
governing  the  case,  we  will  not  complain." 

The  disposition  of  this  court  is  to  sustain  the  judgments  of  nisi 
privs  courts,  when  it  can  be  done  without  violating  me  known  and 
settled  principles  of  the  law  governing  the  cases  and  questions 
presented  for  review. 

In  the  present  case  the  judgment  can  only  be  sustained  on  the 
theory  that  the  defendant  was  guilty  of  negligence  in  failing  to  pro- 
vide proper  and  safe  means  of  conveying  guns  upon  its  trains,  for 
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their  defense  against  train  robbers,  and  that  the  plaintiff  was  not 
^ilty  of  such  contribatorj  negligence  as  tended  to  produce  the 
injury  complained  of. 

One  of  the  well  known  and  well  settled  principles  of  the  law, 
upon  the  subject  of  negligence,  is,  that  when  the  plaintiff  so  far 
contributed  to  the  disaster  by  his  own  negliffence  or  want  of  ordi- 
nary care  and  caution,  that  but  for  such  negligence  or  want  of  care 
and  caution  on  his  part,  the  misfortune  would  not  have  happened, 
he  is  not  entitled  to  recover.  The  jury  was  informed  of  this  rule, 
but  it  is  apparent,  upon  a  review  of  the  evidence,  that  it  was  ignored 
by  them  in  their  deliberations. 

We  are  of  opinion  that  the  verdict  is  not  supported  by  the  evi- 
dence, and  also  that  the  court  committed  two  errors  upon  the  trial. 
The  first  error  was  in  instructing  the  jury,  as  a  matter  of  law  aris- 
ing upon  the  facts  proven,  that  the  defendant  was  undoubtedly  guilty 
of  negligence.  The  other  error  was  in  the  refusal  to  instruct  tiie 
jury,  as  prayed  by  defendant's  counsel:  ''That,  under  the  evidence 
m  this  case,  in  view  of  the  law  of  the  case,  the  plaintiff  is  not  en- 
titled to  recover,  and  vour  verdict  should  be  for  the  defendant." 

The  effect  of  the  instruction  given  was  to  declare  the  defendant 
guilty  of  negligence,  as  a  matter  of  law,  and  to  leave  it  for  the  jory 
to  say,  whether,  under  all  the  facts  and  circumstances  of  the  case, 
the  plaintiff  was  guilty  of  such  negligence  as  contributed  to  the  in- 
juries received  by  him,  or  whether  he  acted  as  a  man  of  ordinary 
prudence  iu  remaining  in  the  service  of  the  defendant,  in  view  of 
the  uegligeuce  of  the  latter,  after  the  same  became  known  to  the 
plaintiff.  These  instructions  were  certainly  misleading,  when  ap- 
plied to  the  facts  disclosed  by  the  proofs  of  both  parties  to  the  con- 
troversy. 

The  material  and  uncontradicted  facts  are,  that  an  attack  by  train 
robbers  had  been  threatened  upon  defendant's  train  on  the  portion 
of  its  railroad  extending  from  Denver,  Colorado,  to  Cheyenne,  Wyo- 
ming territory,  which  lies  north  of  Fort  Collins,  in  the  state  of  Col- 
orado. Trains  had  been  attacked  upon  the  Union  Pacific  railroad 
shortly  before,  and  the  officers  of  the  defendant  company,  having 

Srivate  information  that  an  attack  of  its  trains  was  contemplated, 
eemed  it  prudent  to  provide  arms  and  ammunition  for  their  defense, 
which  was  done  about  September  1,  1878.  Prior  to  that  date  tike 
tr^in  officers  carried  their  own  arms. 

The  arms  and  ammunition  provided  by  the  railroad  company  were 
three  breach-loading  shotguns,  and  one  hundred  cartridges  charged 
with  buck-shot. 

These  ^ns  were  placed  by  the  superintendent  of  the  defendant 
company  in  charge  of  the  train  baggage-master,  there  being  but  one 
passenger  train  on  the  road,  which  train  made  the  round  brip  from 
Denver  to  Cheyenne  and  back  each  day. 

The  instructions  of  the  superintendent  were  to  keep  the  guns  un- 
loaded and  wrapped  up  in  a  quilt  or  blanket,  which  was  provided, 
except  when  passing  over  that  portion  of  the  road  upon  which  the 
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attack  was  apprehended .  After  passiDg  Fort  Collins,  ontward  bound, 
the  ffons  were  to  be  unpacked  and  charged,  ready  for  use,  and  after 
reaching  or  passing  the  same  point  on  the  return  the  cartridges  were 
to  be  withdrawn  and  the  guns  again  wrapped  up  in  the  blanket. 
Upon  reaching  Golden,  (the  headquarters  of  the  company),  the  pack- 
age was  to  be  delivered  to  the  station  baggage-master,  to  keep  until 
the  return  of  the  train  from  Denver  nect  morning,  when  he  was  to 
return  the  package  to  the  train. 

Two  conductors,  the  plaintiff  and  one  Davis,  ran  the  train  upon 
this  route,  upon  alternate  days,  each  taking  command  of  his  train  at 
Gtolden  in  the  morning,  upon  its  return  from  Denver. 

Both  conductors  knew  of  these  regulations,  and  had  frequently 
seen  them  carried  out.  The  work  of  inserting  the  cartridges,  and 
of  afterwards  withdrawing  them,  was  easily  and  quickly  done,  and 
it  does  not  appear  that  any  accident  occurred  in  carrying  or  hand- 
ling the  ^uns  upon  the  train. 

The  injury  complained  of  occurred  at  Golden,  on  the  twenty-sixth 
day  of  September,  1878.  The  immediate  cause  of  the  accident  was 
the  failure  of  the  train  baggage-master,  on  the  twenty-fifth  day  of 
September,  1878,  to  withdraw  the  charges  from  the  guns  upon  the 
return  trip  from  Cheyenne,  and  before  delivering  the  package  to 
the  station  baggage-master  at  Golden.  The  plaintiff  was  in  charge 
of  this  train  on  the  latter  day  as  conductor.  As  usual,  he  spent  the 
night  in  Denver,  and  after  leaving  the  train  next  morning  upon  reach- 
ing Golden,  that  conductor  Davis  might  make  his  regular  trip  thereon, 
one  of  the  guns  was  accidentally  discharged,  while  being  put  on 
board  the  train  by  the  station  baggage-master,  the  charge  teking 
effect  in  the  body  of  the  plaintiff  and  seriously  injuring  him.  The 
guns  were  in  the  same  condition  at  the  time  of  the  accident  as  when 
delivered  to  the  stetion  baggage-master  the  evening  previous,  all 
being  rolled  up  in  the  blanket. 

Bespecting  the  duties  and  authority  of  the  conductors  of  this 
train,  the  testimony  is  that  it  is  the  duty  of  the  conductor  to  teke 
eharffe  of  the  train  and  everything  on  board  from  the  time  it  leaves 
the  depot,  until  it  arrives  at  ite  destination.  All  tools  and  other 
things  carried  for  the  use  of  the  train,  all  treasure  boxes  and  prop- 
erty, are  in  charge  of  the  conductor,  and  all  the  employees  on  board 
are  subject  to  his  orders.  In  case  of  an  attack  upon  the  train  he 
would  be  in  command  of  ite  defense  and  have  control  of  the  arms. 
These  are  the  affirmative  facte  disclosed  by  the  evidence  which  we 
deem  pertinent  to  the  controlling  questions  presented  by  the  record. 
The  plaintiff  testified  that  he  had  received  no  instructions  concern- 
ing the  guns,  but  admitted  that  the  train  baggage-master  was  sub- 
ject* to  his  orders  and  that  in  case  of  an  atteck  on  his  train,  he,  the 
Slaintiff,  would  have  had  charge  of  the  guns  and  control  of  the 
efense.  He  admitted  that  he  had  never  inquired  whether  the 
charges  were  removed  from  the  guns  before  being  placed  in  the  care 
of  the  station  baggage-master  at  Golden,  or  not,  and  did  not  know 
whether  they  were  being  handled  at  that  point  in  a  loaded  or  un- 
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loaded  condition.    He  made  no  inqniry  whether  the  guns  were 
loaded  or  not,  on  the  twenty-fifth  day  of  September. 

Oonoerning  the  duties  of  the  Ilailroad  Company,  the  ooort 
charged  the  jury,  among  other  thing,  as  follows:  "under  such  cir- 
cumstances, the  court  charges  you  tnat  it  was  the  duty  undoubtedly 
of  the  defendant  company  either  to  provide  ^unracks  for  the  safe 
storage  and  carriage  of  the  guns  upon  the  train,  so  that  they  would 
not  have  to  be  taken  off  and  put  upon  the  train  each  day  as  the  tiain 
passed  and  repassed  Golden  station,  or  else  to  have  kept  some  com- 
petent and  experienced  person  or  persons  to  take  charge  of  said 
guns  and  see  to  it  that  they  were  taken  proper  care  of  to  guard  against 
any  accident,  and  that  it  was  undoubtedly  negligence  to  leave  the 
putting  of  said  guns  upon  the  trains,  the  putting  them  off  again  from 
the  train  to  the  station  baggage-master  and  train  baggage-master 
respectively,  as  common  baggage,  in  addition  to  their  other 
numerous  duties  to  be  by  them  performed.  *  *  *  The  court 
instructs  you  that  the  company  or  persons  that  employ  dangerous 
weapons  or  elements  in  the  management  of  the  business  engaged  in, 
must  use  extraordinary  care  in  their  management  or  use,  and  if  you 
find  from  the  evidence  that  the  defendant  at  and  before  the  accident 
referred  to  in  the  pleading  and  evidence,  was  carrying  guns  on  its 
trains,  then  it  was  required  by  its  duty  to  its  employees  to  use  the 
most  approved  means  for  their  transportation,  so  as  to  save  harm- 
less its  servants  required  to  use  them;  and  the  court  further 
instructs  you  that  if  you  find  the  defendant  did  carry  those  guns  as 
it  is  alleged,  then  it  was  required  either  to  carry  said  guns  in  a  gun- 
rack  or  by  placing  said  guns  in  the  hands  of  a  special  agent  charged 
with  their  custody,  or  sfome  other  manner  eqally  safe." 

When  it  is  remembered  that  the  Bailroad  Company  did  not  leave 
to  the  respective  baggage- masters  mentioned,  the  duty  of  putting 
loaded  guns  on  and  on  its  trains,  but  that  the  instructions  of  super- 
intendent Henry  were  to  withdraw  the  charges  on  passing  Fort 
Collins  on  the  return  trip;  and  when  it  is  further  considered  that 
unloaded  guns  are  just  as  harmless  as  any  other  species  of  baggage, 
it  becomes  evident  that  the  above  instructions  over-stated  the  duty 
and  responsibility  of  the  defendant. 

Had  the  instructions  of  the  superintendent  been  observed,  it 
would  have  been  as  impossible  for  the  accident  to  have  happened 
by  putting  on  board  the  train  this  package  of  guns,  as  if  the  package 
had  contained  umbrellas  or  walking  sticks  instead  of  guns. 

In  view  of  the  evidence,  it  seems  clear  to  our  minds  that  plaint- 
iff, as  conductor  of  the  train,  was  chargeable  with  the  duty  of  seeing 
that  these  or  other  reasonable  precautions  were  observed  by  the 
train  baggage  master.  If  the  officers  of  the  defendant  company  had 
done  nothing  but  provide  the  guns  and  ammunition  for  the  defense 
of  its  trains,  which  is  conceded  to  have  been  proper  under  the  cir- 
cumstances, it  would  have  been  the  duty  of  the  conductors,  by  vir- 
tue of  their  authority,  to  have  made  and  caused  to  be  observed, 
such  rules  for  the  handling  and  care  of  these  guns  as  would. have 
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ensured  the  safety  of  both  passengers  and  employees,  and  the  safety 
from  theft  of  the  gnns  themselves.  We  cannot  endorse  the  proposi- 
tion that  the  failure  of  the  defendant  to  provide  one  or  more  speeial 
agents  of  experience  to  take  charge  of  these  shot  guns,  or  its  failure 
to  provide  gun  racks  upon  the  train  for  their  storage  and  safety, 
eonstitutes  negligence,  per  Be. 

It  is  not  charged  in  the  complaint,  nor  does  any  witness  testify 
that  the  train  baggage  master  was  not  a  person  of  experience  in  the 
use  of  fire  arms,  nor  does  it  appear  that  the  plaintiff  ever  objected 
to  his  acting  as  custodian  of  the  guns.  The  complaint  and  replica- 
tion charge  the  negligence  resulting  in  the  accident  upon  the  station 
baggage  master  at  Golden,  over  whom  the  plaintiff  had  no  control, 
ana  upon  the  railroad  company.  The  real  facts  are  ignored,  to  wit: 
That  the  negligence  which  caused  the  accident  occurred  on  the  pre- 
vious day  on  board  the  plaintiff's  train;  in  the-  failure  to  witharaw 
the  cartridges  before  placing  the  guns  in  the  hands  of  the  station 
baggage  master.  The  latter  testified  that  he  was  not  aware  they 
were  loaded,  and  the  circumstances  of  the  case  show  he  had  reason 
to  believe  they  were  not  loaded. 

Doubtless,  it  would  have  been  a  convenience  to  have  had  gun 
racks  upon  the  train.  The  object  of  removing  the  guns  into  the 
company's  baggage  room  every  evening  at  Golden,  was  to  prevent 
them  from  being  stolen  during  the  night  in  Denver.  A  secure  closet 
upon  the  train  in  which  they  could  have  been  safely  locked  up  dur- 
ing nights,  would  have  saved  much  handling  of  the  guns,  and  had 
the  same  been  provided  it  is  probable  that  the  accident  complained 
of  would  not  have  occurred.  Neither  would  it  have  occurred  if  the 
superintendent's  instructions  had  been  observed  on  board  the  plaint- 
iff^ train. 

Gases  frequently  arise  wherein  it  becomes  the  duty  of  the  trial 
court  to  determine  the  question  of  the  negligence  of' a  party  as  a 
matter  of  law  as  where  the  facts  clearly  show  an  obvious  disregard 
of  duty  and  safety;  where  a  party  has  failed  in  a  clear  legal  duty; 
where  the  evidence  so  clearly  shows  the  want  of  prudence  and  dis- 
cretion that  there  can  be  nothing  for  thejury  to  pass  upon :  Behrens 
V.  K.  P.  By.  Co.,  6  Colo.,  400;  Erst  v.  Hudson  Biver  B.  B.  Co.,  36 
N.  Y.,  41-47;  Detroit  &  Milwaukee  B.  B.  Co.  v.  Van  Steinburg,  17 
Mich.,  122;  Pittsburg  &  Connelsville  B.  B.  Co.  v.  McClurg,  66  Pa. 
St.,  297. 

We  are  of  opinion  that  the  negligence  charged  against  the  defend- 
ant does  not  come  within  the  above  principles,  or  within  any  well 
settled  rule  of  law  which  justifies  the  determination  of  the  question 
as  matter  of  law;  on  the  contrary,  the  matter  does  seem  to  come 
within  the  opposite  rule,  that  where  the  conclusion  from  the  evi- 
dence is  fairly  debatable,  or  rests  in  doubt,  the  question  of  negli- 
gence  is  always  for  the  jury:  See  authorities,  supra;  and  also  Lang- 
off  V.  Milwaukee  &  Prairie  du  Chien  By.  Co.,  19  Wis.,  616. 

It  has  been  well  said  that  to  warrant  the  court  in  instructing  the 
jury  that  a  party  is  guilty  of  negligence,  the  case  must  be  such  as 
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to  allow  no  other  inference  from  the  evidenoe,  and  if  the  qaestion 
depends  upon  a  state  of  facts  from  which  different  minds  may 
honestly  draw  different  conolasions,  the  qnestion  mast  be  submitted 
to  the  jury :  Wells'  questions  of  law  and  fact,  sec.  265,  and  authori- 
ties cited. 

In  respect  to  the  negligence  of  the  plaintiff,  the  admitted  facts  of 
the  case  show  that  while  he  had  full  knowledge  of  the  facts  that  the 
guns  were  in  charge  of  the  train  baggage-master  during  each 
day;  that  if  needed  for  defense  at  all  it  was  only  upon  the  northerly 
portion  of  the  road;  of  the  custom  of  leaving  them  at  Golden  during 
the  night,  and  although  invested,  by  his  position  as  conductor,  witii 
authority  over  the  train  baggage-master,  as  well  as  over  all  other 
employees  upon  the  train,  and  with  ample  power  to  make  and  cause 
to  be  observed  all  rules  necessary  for  the  safety  of  passengers,  em- 
ployees and  property,  he  failed  to  take  any  precautions  whatever  so 
far  as  this  record  shows,  to  ^ard  against  accident  from  the  band- 
ling  of  the  guns.  He  neither  gave  orders  concerning  the  care 
of  tiie  arms,  nor  made  inquiries  how  they  were  being  cared  for. 

Independent  of  any  orders  from  the  superintendent,  the  conductor 
could  and  should  have  commanded  the  custodian  of  the  guns  to 
withdraw  cartridges  upon  leaving  that  portion  of  the  road  upon 
which  danger  was  apprehended;  common  prudence  dictates  that 
this  precaution  should  have  been  taken,  to  guard  against  accident 

There  is  no  force  in  the  suggestion ,  that  the  baggage  master's  nu- 
merous duties  conflicted  with  the  safe  handling  of  the  guns.  The 
withdrawal  of  the  charges  was  the  work  of  a  moment,  and  there 
was  ample  opportunitj  to  perform  this  duty  while  baggage  was  not 
being  handled. 

The  evidence  clearly  shows  the  want  of  prudence  and  discretion 
on  the  part  of  the  plaintiff,  and  an  obvious  disregard  of  duty  and 

safety. 

When  the  facts  are  clearly  settled,  and  the  course  which  common 
prudence  dictates  can  be  clearly  discerned,  the  question  of  negli- 
ffence  is  to  be  decided  as  matter  of  law:  Sherman  and  Bedfield  on 
Negligence,  p.  13,  sec.  11,  and  notes. 

We  must  hold,  upon  the  record  before  us,  that  it  presents  the 
case  of  an  injured  party,  who,  knowing  the  dangers  of  his  position, 
failed  to  exercise  that  reasonable  degree  of  care  to  avoid  the  injury 
which  an  ordinarily  prudent  person  would  have  exercised  under 
like  circumstances.  We  said,  m  Behrens  v.  K.  P.  By.  Co.,  aupra^ 
that  a  recovery  of  damages  could  not  be  sustained  under  such  cir- 
cumstances; that  the  doctrine  of  all  the  cases  is,  that  if  a  plaintiff 
so  circumstanced  might  have  avoided  the  injury  by  the  exercise  of 
ordinary  care,  he  cannot  recover  although  the  defendant  was  neg- 
ligent. 

If,  therefore,  it  be  conceded  that  the  jury  might  have  found  the 
defendant  guilty  of  negligence,  had  the  question  oeen  submitted  to 
the  jury,  it  would  have  become  a  case  of  mutual  fault  or  negligence, 
in  which  case  the  law  neither  casts  all  the  consequences  upon  the 
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defendant,  nor  attempts  any  apportionment  thereof:  Cody  on  Torts, 
674r^;  0.  C.  R.  B.  Co.  v.  Holmes,  6  OoL,  197. 

In  this  condition  or  state  of  the  case,  it  was  error  for  the  court  to 
refuse  to  instruct  the  jury,  as  prayed  by  defendant's  counsel,  that 
the  plaintiif  could  not  recover:  B.  B.  Co.  y.  Jones,  5  Otto,  439. 
But,  aside  from  this  error,  the  verdict  of  the  jury  cannot  stand  be- 
cause it  clearly  appears  that  the  plaintiff's  negligence  contributed 
to  the  injury,  and  because  the  verdict  is  against  the  law  and  the 
evidence. 

The  negligence  of  the  train  baggaee  master  in  failing  to  carry 
out  the  instruction  of  the  superintendent  of  the  defendant  com- 
pany, was  the  negligence  of  a  fellow  servant,  in  the  course  of  a 
common  employment;  and  it  not  appearing  from  the  testimony  that 
he  was  an  incompetent  person  to  have  the  care  and  custody  of  fire- 
arms, or  that  he  was  inexperienced  in  their  use,  but  only  that  he 
was  guilty  of  negligence  in  that  behalf,  the  defendant,  for  this  rea- 
son, in  addition  to  those  above  given,  could  not  be  held  responsible 
under  the  circumstances  in  this  case,  for  the  result  of  this  negli- 
gence. 

For  the  errors  mentioned,  the  judgment  will  be  reversed,  and  the 
cause  remanded. 


Maokbt  v.  Fullebton  et  al. 

FHUd  ITovember  14. 1884. 

Appropriation  of  Payments —Debtor  and  Crbuitor— Gteneral  Patmbnt.— A  debtor 
WDtkj  direct^  on  paying  money  to  his  creditor,  the  appropriation  of  it  to  a  particular  aooonnt 
or  itam  of  mdebtednees;  but  if  he  make  or  indicate  no  suoh  appropriation,  the  creditor  may 
apply  the  monev  as  he  pleases.  Where  money  is  paid  generally  on  an  account  without  any 
appropriation  it  shoula  be  applied  to  the  first  items  in  the  account.  And  in  an  action  to  re- 
cover a  balance' due  on  a  running  account,  the  debtor  cannot  be  heard  to  dispute  the  validity 
of  the  items  so  paid. 

Appeal  from  the  district  court  for  Galpin  oonnty.  The  opinion 
states  the  facts. 

J.  E,  Bockwelly  for  the  appellant. 
W.  C.  FuUerton,  for  the  appellees. 

Beck,  C.  J.  This  was  an  action  commenced  by  the  appellees 
against  appeUant  in  the  county  court  of  Galpin  county,  for  the  re- 
covery of  a  balance  of  five  hundred  and  ten  dollars  and  six  cents, 
alleged  to  be  due  the  late  firm  of  Sherrick  &  Lewis,  upon  an  ac- 
count for  goods,  wares  and  merchandise.  There  have  been  two 
triids  of  the  cause,  in  each  of  which  the  plaintijffs  recovered  judg- 
ment for  the  full  amount  of  their  bill;  first,  before  the  county  court, 
and  again  before  the  district  court  of  Galpin  county,  the  latter  trial 
being  before  a  jury. 

Sherrick  &  Lewis  were  partners,  doin^  business  as  merchants  in 
Nevadaville,  in  said  Galpin  county;  their  stock  in  trade  being  gro- 
ceries and  miners'  supplies. 
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The  defendant  appears  to  have  been  a  re^;alar  customer  of  said 
Sherriok  &  Lewis  for  a  considerable  time  prior  to  their  assignment 
to  the  appellees  for  the  benefit  of  their  creditors,  which  latter 
event  occurred  abont  the  first  day  of  September,  1881.  The  com- 
plaint alleges :  '  *  That  defendant  became  indebted  to  said  Sherriek 
A  Lewis  in  the  sum  of  five  hundred  and  ten  dollars  and  six  oentey 
for  the  balance  of  an  account  for  goods,  wares  and  merchandiae, 
sold  and  delivered  to  the  defendant  by  said  Sherriek  A  Lewis,  be- 
tween the  eleventh  day  of  December,  a.  d.  1879,  and  the  twenty-fiftii 
day  of  August,  a.  d.  i881,  at  Nevadaville,  in  said  county." 

The  defendant,  answering,  admitted  that  he  was  indebted  in  the 
sum  of  four  hundred  and  ten  dollars  and  six  cents,  and  denied  his 
indebtedness  as  to  the  balance  of  the  account. 

After  the  appeal  to  the  district  court  he  filed  a  further  answer,  by 
leave  of  the  court,  averring  that  the  sum  of  one  hundred  dollars,  in 
the  account  sued  on,  was  for  the  pretended  sale  of  a  barn,  sitiMte 
upon  ground  belonging  to  the  Monier  metallurgical  works,  in  Ne- 
vada, and  that  said  Sherriek  A  Lewis  had  no  title  to  the  property 
sold. 

Prior  to  the  commencement  of  the  ttial  in  the  district  court,  the 
plaintiffs  disclaimed,  in  open  court,  through  their  counsel,  that  any 
part  of  the  account  sued  on  was  for  the  sale  of  a  bam,  and  declared 
that  the  entire  account  was  for  a  balance  due  for  groceries,  hay, 
grain  and  miners'  supplies.  A  record  was  made  of  these  admissions, 
and,  upon  closing  their  evidence  in  chief,  plaintiffs  asked  leave  of 
the  court  to  withdraw  said  admissions,  which  the  court  granted 
against  the  objections  of  the  defendant,  which  ruling  was  excepted 
to  and  is  assigned  for  error.  It  is  probable  that  me  admissions 
were  withdrawn  for  the  reason  that  on  the  production  of  the  books 
containing  the  defendants'  entire  accounts,  a  charge  for  the  bam 
was  found  to  be  one  of  the  items. 

Upon  examination  of  the  testimony  we  discover  no  necessity  for 
the  withdrawal  of  the  admissions. 

The  defendant  appears  to  have  been  a  regular  customer  of  Sherriok 
A  Lewis  at  their  store  in  Nevadaville,  and  as  was  their  custom,  tiiey 
presented  their  bills  to  him  monthly,  for  groceries  and  miners'  sup- 
plies. He  paid  to  them  sums  of  money  upon  account  when  conven- 
ient, which  were  credited,  and  the  next  bill  would  contain  only  the 
new  items  since  purchased,  together  with  the  balance  due  upon  the 
former  bill. 

'  The  testimony  showed  that  defendant's  accounts  ran  through 
thirty-eight  booKS,  but  that  the  books  were  balanced  monti^ly,  and 
that  while  bills  were  presented  to  customers  every  month,  the  items 
for  one  month  were  not  repeated  in  the  bill  for  the  next  month. 

The  books  "show  a  charge  of  one  hundred  dollars  against  the  de- 
fendant for  a  bam  sold  him  in  the  month  of  November,  1880. 

It  would  seem,  however,  under  the  general  rule  of  law  con- 
cerning the  application  of  payments  upon  a  running  account,  that  the 
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bam  had  been  paid  for,  and,  as  a  matter  of  fact,  did  not  eompiiae  a 
part  of  the  account  sned  on. 

The  rule  of  law  is,  that  the  debtor  may  direct,  on  paying  money 
to  his  creditor,  the  appropriation  of  it  to  a  particnlar  account  or 
item  of  indebtedness;  but  if  he  make  or  indicate  no  such  appropri- 
ation, the  creditor  may  apply  the  money  as  he  pleases.  Wnen 
money  is  paid  generally  on  an  account  without  any  appropriation, 
the  rule  is  that  it  should  be  applied  to  the  first  items  in  the  account: 
2  Pars.  Contracts,  629,  631,  811;  Hill  v.  Bobbins,  22  Mich.,  476; 
Grompton  t.  Piatt,  106  Mass.,  266. 

The  proof  upon  the  trial  showed  that  the  bam  was  sold  to  the  de- 
fendant by  the  late  firm  of  Sherrick  &  Lewis  on  the  twenty- fourth  of 
NoTember,  1880,  and  charged  up  to  him  upon  the  books  of  the  firm 
in  the  general  running  account  for  merchandise,  at  the  price  of  one 
hundred  dollars.  On  the  first  of  December  following,  defendant's 
accounl),  including  the  price  of  the  barn,  amounted  to  the  sum  of 
three  hundred  and  fifteen  dollars,  for  which  several  items  a  bill  was 
then  presented  to  the  defendant  by  Mr.  Sherriok  of  said  firm. 
The  defendant  received  the  bill  and  said  he  would  pay  it  as  soon  as 
he  got  round  to  it. 

This  witness  testified  that  defendant  paid  this  bill  in  full.  That 
he  paid  two  hundred  dollars  on  the  tenth  of  December,  and  one 
hundred  and  fifty-one  dollars  and  sixty  cents  on  the  first  of  January 
following,  which  two  sums  amounted  to  more  than  the  bill  rendered 
December  1. 

The  witness  testified  further,  that  although  about  seven  monthly 
bills  were  presented  the  defendant,  from  the  time  of  the  sale  of  the 
bam  to  the  close  of  his  account,  but  one  bill  contained  the  item  of 
this  sale. 

These  statements  clearly  show  an  application,  by  Sherrick  & 
Lewis,  of  the  moneys  paid  by  the  defendant  subsequent  to  Decem- 
ber 1,  upon  the  account  then  due,  which  was  legal  and  proper,  it 
not  appearing  that  any  direction  to  appropriate  the  payments  other- 
wise were  given  by  the  defendant,  and  it  affirmatively  appearing 
that  the  latter  made  no  objection  to  the  charge  for  the  barn  until 
after  the  assignment  of  Sherrick  &  Lewis  to  the  plaintifiEis,  on  Sep- 
tember 1,  1881. 

It  does  not  avail  the  defendant  to  say,  as  he  did  in  his  testimony, 
that  he  did  not  look  at  the  bill  of  December  1,  presented  him  by 
Sherrick,  and  did  not  know  that  it  contained  the  item  of  the  bam. 
Willful  ignorance  is  equivalent  in  law  to  actual  knowledge.  A  man 
who  abstains  from  inquiry  when  inquiry  ought  to  be  made,  cannot 
be  heard  to  say  so,  and  to  rely  upon  his  ignorance :  Eerr  on  Fraud 
And  Mistake,  237-238. 

Even  if  it  were  proper  to  litigate  the  subject  of  the  sale  of  the 
barn  in  this  action,  the  defendant  has  no  available  ground  of  error 
to  complain  of.  His  main  defense  is,  that  he  supposed  he  was  buy- 
ing the  lot  upon  which  the  barn  stood,  as  well  as  the  barn,  and  was 
ready  to  pay  one  hundred  dollars  therefor  upon  receiving  a  deed  for 
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the  property,  but  that  he  had  since  learned  that  Sherriok  &  Lewis 
conld  not  make  title,  as  they  did  not  own  the  lot. 

Opposed  to  this  is  the  testimony  of  Sherrick,  that  he  told  defend- 
ant at  time  of  the  sale  that  the  Monier  metallurgical  works  owned 
the  lot.  The  credibility  of  these  two  witnesses  upon  this  point,  was 
submitted  to  the  jury  by  the  second  instruction  given  by  the  court, 
and  it  is  resolved  against  the  defendant. 

In  short,  the  evidence  shows  that  defendant  bought  the  bam  and 
paid  for  it;  that  another  person,  who  was  then  occupying  it  was 
turned  out,  and  that  the  possession  thereof  was  delivered  to  the  de- 
fendant, who  put  his  mules  into  it,  and  occupied  it  as  long  as  he 
desired.  The  effect  of  his  defense  to  the  present  action  is,  to  seek 
to  recover  back  the  sum  paid  therefor,  for  unless  an  offset  of  the 
one  hundred  dollars  is  allowed,  he  is  indebted  upon  the  account  for 
groceries  and  supplies  in  the  sum  of  five  hundred  and  ten  dollars 
and  six  cents,  the  sum  sued  for.  In  no  view  of  the  case  can  he  at- 
tack the  title  of  the  vendors  of  the  barn  in  this  proceeding.  The 
matter  of  the  purchase  and  payment  of  the  barn  was  voluntarilv 
closed  and  settled  by  the  parties  before  the  assignment  of  Hherrick 
&  Lewis  to  the  plaintiffs,  and  as  to  the  latter  parties  the  matter  was 
closed  forever. 

The  judgment  is  affirmed. 


DeWalt  v.  Habtzell,  et  al. 

FOtd  November  H,  1884^ 

Statute  of  Frauds— Pbomisk  to  Answer  porDebtop  Another.— An  agreement  between 
the  treasurer  of  a  mining  company  and  a  bank,  whereby  the  former  promised  to  remit  to  the 
latter  the  amount  of  all  drafts  drawn  by  the  manager  of  the  mining  company  on,  and  paid 
by  the  bank,  is  not  an  agreement  to  answer  for  the  debt  of  another  and  need  not  oe  in 
writing. 

Oyerbuling  DrnfUBRSR^-TiMB  to  Answer. — During  the  term  the  court  may  limit  tiie 
time  in  which  the  defendant  may  answer,  after  a  demurrer  to  the  complaint  has  been  over- 
ruled, to  two  days. 

Ohanob  o?  Vsnub— Prejudice  of  Judge— Affidavit  of. — An  affidavit  for  a  change  of 
venue  on  the  ground  of  prejudice  of  the  judge  and  of  the  inhabitantii  of  ,the  county,  must 
state  the  facta  showing  such  prejudice.     A  mere  averment  of  prejudice  is  not  enough. 

Appeal  from  the  district  court  of  Ouster  county.  The  opinion 
states  the  facts. 

J.  F.  Fnjfjeauff,  for  the  appellant. 

Stone,  J.  The  appellant,  DeWalt,  and  the  appellees,  the  two 
Hartzeli  brothers,  were,  together,  owners  of  one-half  of  the  capital 
stock  of  a  certain  mining  company.  The  mine,  operated  bj  the 
company,  was  situate  near  Silver  Chff  in  Custer  county.  Appellant 
was  the  treasurer  of  the  said  mining  company,  and  was  engaged  in 
the  banking  business  at.Leadville.  The  appellees  were  bankers  at 
Silver  Cliff.  An  arrangement  was  made  between  appellant  and  ap- 
pellee that  for  business  convenience  in  paying  the  expenses  of  work- 
ing the  mine,  the  manager  of  the  mining  company  should  draw 
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orders  upon  appellant  payable  at  Silver  Cliff;  that  appellees  should 
pay  such  order  at  their  bank  in  Silver  Cliff,  and  should  iAien  trans- 
mit the  same  to  appellant  at  Leadville,  who,  as  the  treasurer  of  the 
said  company,  should  remit  the  amounts  of  such  orders  to  the  ap- 
pellees. 

Suit  was  brought  in  the  court  below  by  the  appellees  to  recover 
from  appellant  the  sum  of  two  thousand  five  hundred  and  sixty-three 
dollars  and  eighty-four  cents,  advanced  and  paid  out  under  the  ar- 
rangement above  stated,  for  labor,  tools  and  other  expenses  in  work- 
ing the  mine.  Appellant,  in  his  answer,  pleaded  inter  alia,  the 
statute  of  frauds,  for  that  the  alleged  agreement  of  appellant  to  repay 
as  averred  was  to  pay  the  debt  of  another,  viz.,  the  said  mining  com- 
pany, and  was  not  in  writing,  sifi^^ed,  etc.  To  this  plea  the  replica- 
tion denied  that  it  was  the  debt  of  another. 

.The  court  refused  to  instruct  the  jury,  as  prayed  by  appellant,  that 
if  they  believed  that  the  indebtedness  paid  hr  appellees  was  the 
indebtedness  of  the  mining  company,  and  not  that  oif  appellant,  and 
that  the  promise  of  appellant  to  pay  the  same  was  not  in  writing, 
they  should  find  for  said  appellant,  and  the  refusal  to  give  such  in- 
struction is  assigned  for  error. 

There  was  no  error  in  refusing  this  instruction.  It  was  inappli- 
cable to  the  case  made  by  the  evidence,  and  calculated  to  mislead 
the  jury.  The  indebtedness  shown  was  that  of  appellant  as  treasurer 
of  the  mining  company,  and  as  between  him  and  appellees,  who  were 
acting  as  his  agents  in  making  the  advances  for  hun,  it  was  the  same 
as  his  individual  indebtedness. 

The  agreement  was  between  mutually  interested  parties.  As 
treasurer,  appellant  was  liable  for  the  sums  he  had  authorized  the 
manager  to  draw  upon  him  for  and  promised  to  pay.  The  advances 
by  appellees  were  made  at  appellant  s  request  and  for  his  accommo- 
dation. Considering  the  relation  of  the  parties  to  the  mining  com- 
pany, and  to  each  other,  it  cannot  be  said  that  the  promise  of  ap- 
pellant was  to  pay  the  debt  of  a  third  party.  It  amounted  simply  to 
an  agreement  for  the  transfer  to  appellees  by  appellant  of  certain 
funds  in  his  hands  in  settlement  of  advances  therefor  by  appellees 
who  stood  in  the  same  relation  to  appellant  that  the  manager  did 
whom  the  appellant  had  authorized  to  draw  upon  him  for  said  funds. 
In  short,  it  was  a  promise  to  pav  the  liabilities  of  the  promisor,  and 
not  such  a  case  as  can  be  brought  within  the  statute  of  frauds,  which 
was  pleaded  in  bar  of  the  agreement. 

As  there  was  no  error  in  refusing  the  instruction  in  question,  there 
was,  for  the  same  reason,  no  error  in  overruling  the  demurrer  to  the 
complaint. 

Error  is  also  assigned,  ''because  the  court,  in  overruling  the  de- 
murrer to  the  complaint,  allowed  but  two  days  in  which  to  file  an 
answer." 

In  support  of  this  assignment,  counsel  for  appellant  rely  upon 
section  74  of  the  code  as  amended  by  the  law  of  1879  (see  laws 
1879,  p.  216),  which  it  is  insisted  fixes  ten  days  **  as  the  general  time 
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in  "whioh  all  steps  in  regard  to  demurrers,  answers  or  applications 
are  to  be  taken.'  In  answer  to  this,  it  is  only  necessary  to  say  that 
counsel  are  mistaken;  the  provision  of  the  statute  cited  refers  only 
to  demurrers  and  amended  pleadings  filed  and  allowed  in  vacation; 
while  the  same  section  declares  that  when  such  proceedings  are  had 
"during  the  term  of  court,  the  court  shall  fix  the  time  by  order,  to 
expedite  the  trial." 

Another  assignment  of  error  is  predicated  upon  the  refusal  of  the 
court  to  grant  a  change  of  venue  on  the  petition  therefor  by  the  ap- 
pellant. 

We  think  the  petition  fails  to  set  forth  facts  sufficiently,  either  in 
respect  to  the  alleged  prejudice  of  the  judge,  or  of  the  inhabitants 
of  the  country  to  warrant  us  in  interfering  with  the  ruling  of  the 
court  under  the  discretion  vested  therein  by  the  statute  touching 
applications  of  this  character.  Beyond  the  bare  allegation  of  pre- 
judice, sufficient  facts  should  be  set  out  by  the  petitioner  from  which 
the  court  may  be  able  to  judge  of  the  probable  truth  or  falsity  of 
the  averments,  otherwise  a  change  of  the  place  of  trial,  with  its  in- 
volved expense  and  delay,  might  go,  as  a  matter  of  course,  upon  the 
mere  petition  therefor,  supported  by  an  indefinite  affidavit,  as  in  this 
case. 

The  drafts,  or  orders,  of  the  manager  drawn  upon  appellant  and 
paid  by  appellees  were  received  in  evidence  over  the  objection  of 
appellant;  and,  against  like  objection,  testimony  was  heard  as  to 
what  was  the  arrangement  or  agreement  between  appellant  and  ap- 

f)ellees  under  which  the  payments  in  question  were  made  by  appel- 
ees,  and  the  ruling  of  the  court  in  admitting  such  evidence  is  assigned 
for  error. 

This  evidence  was  pertinent  to  the  issue  made  by  the  pleadings; 
and,  in  accordance  with  our  view  sustaining  the  validity  of  the  agree- 
ment, the  evidence  in  question  was  competent. 
There  was  no  error  in  overruling  the  motion  for  new  trial. 
Perceiving  no  error  in  the  record,  the  judgment  will  be  affirmed. 


SUPREME  COURT  OF  OREGON, 
State  v.  Drake. 

FiUd  November  IS,  1S84. 

Irrblevaitt  Lanouagb  Addressed  to  Jury  -Bill  of  Exceptions.— Objectioiis  taken  to 
irrelevant  language  addressed  to  the  jury  by  counsel  will  not  be  reviewed  by  the  appellate 
court,  unless  the  same  are  embodied  in  a  bill  of  exceptions. 

Co<DEFENDANT  IN  CRIMINAL  PROSECUTION-— EVIDENCE  OF. — A  defendant  in  a  criminal  case, 
both  at  the  common  law  and  under  section  166,  title  1,  chapter  16,  of  the  criminal  code,  is  in- 
competent to  testify  for  and  on  behalf  of  one  joiatly  indicted  with  him,  although  the  defend- 
ant offered  as  a  witness  is  not  on  trial  at  the  time. 

New  Trial— Evidence  of  Acquitted  Co-defendant— Discretion.- Whether  a  new  trial 
will  be  granted  on  behalf  of  a  defendant  convicted  in  a  criminal  case,  because  a  co-defendant 
tried  at  the  same  time  and  acquitted,  or,]|upon  severance,  subsequently  tried  and  acquitted,  is 
a  material  witness  for  him,  quaere.  Conceding,  however,  that  it  would  be  a  matter  addressed 
to  the  sound  judicial  discretion  of  the  court  below,  and  in  a  proper  case  ought  to  be  allowed, 
the  record  here  does  not  show  an  abuse  of  such  discretion. 
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Appeal  from  the  circuit  court  of  Marion  county.  The  opinion 
states  the  facts. 

W,  M.  Kaiser  and  TUmon  Fordf  for  the  appellant. 

Oeorge  E.  Chamberlain,  District  Attorney,  PP.  H.  Holmes  and  W.  G. 
Piper,  for  the  respondent. 

Lord,  J.  The  defendant  was  jointly  indicted  with  Mary  E. 
Swartss  at  the  June  term,  1884,  of  the  circuit  court  for  Marion 
county,  for  the  crime  of  murder.  A  separate  trial  having  been 
granted,  the  cause  came  on  for  trial  at  the  term  specified,  and  resul- 
ted in  a  verdict  of  guilty  as  charged  in  the  indictment.  A  motion 
for  a  new  trial  was  interposed,  supported  by  the  affidavit  of  the  de- 
fendant, which,  after  argument,  was  overruled,  and  the  defendant, 
by  his  counsel,  duly  excepted  thereto.  From  the  order  of  the  court 
overraling  this  motion,  the  defendant  appeals  to  this  court  and  as- 
signs the  following  as  grounds  of  error. 

1st.  The  court  erred  in  allowing  the  attorney  for  the  prpsecu- 
tion,  against  objection,  to  argae  that  because  de^ndant  was  in  the 
habit  of  carrying  a  pistol,  showed  that  he  was  a  bad  man,  and  that 
this  habit  of  carrying  a  pistol  was  a  circumstance  indicating  guilt. 

2nd.  The  court  erred  in  allowing  the  counsel  for  the  prosecution, 
in  his  closing  argument,  to  refer  to  what  the  newspapers  said  about 
crime,  against  the  objections  of  counsel. 

3rd.  The  court  erred  in  allowing  the  attorney  for  the  prosecu- 
tion, against  the  objection  of  my  counsel,  as  will  fully  appear  by  the 
affidavit  hereto  attached,  and  made  a  part  thereof — to  refer  to  and 
comment  upon  the  Cincinnati  riot,  which  he  claimed  was  caused  by 
the  jury  acquitting  the  defendant,  then  on  trial. 

4th.  The  court  erred  in  allowing  the  attorney  for  the  prosecution 
in  his  closing  argument,  against  objection  of  my  counsel  to  intimate 
and  argue  that  there  would  be  a  riot  here,  if  the  jury  did  not  return 
a  verdict  of  guilty  against  me. 

5th.  Because  the  defendant  can,  if  granted  a  new  trial,  prove  by 
Mary  E.  Swarts,  the  co-defendant,  who  has,  since  defendant's  trial, 
been  acquitted,  the  facts  as  stated  in  the  affidavit  hereto  attached, 
which  said  facts  are  material  to  defendant's  defense;  and  defendant 
could  not  produce  the  said  Mary  E.  Swarts  as  a  witness  in  his  be- 
half at  said  term,  for  the  reason  that  she  was  then  jointly  indicted 
with  this  defendant. 

As  the  first  four  assignments  of  error,  so  far  as  this  case  is  con- 
cerned, involve  a  decision  of  the  same  question ;  they  will  be  con- 
sidered together.  And,  substantially,  that  question  is,  whether 
the  objections,  or  matters  assigned  as  error,  are  presented  by  this 
record  so  as  this  court  can  take  judicial  cognizance  of  them.  Evi- 
dently, in  the  preparation  of  their  brief,  counsel  for  the  defendant 
treated  the  record  as  containing  a  bill  of  exceptions;  but,  in  the 
oral  argument,  it  was  claimed  that  the  ruling  of  the  court  upon  the 
affidavit  and  motion,  which  were  in  writing,  and  upon  file  in  the 
court,  being  upon  the  record,  it  brought  the  matter  within  the  pur- 
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yiew  of  section  230  of  the  code  of  civil  procedure,  and  rendered  a 
bill   of  exceptions  unnecessary  to  enable  this  court  to  review  it 
Originally,  at  common  law,  no  matter  could  be   assigned  as  error 
except  such  as  appeared  in  the  record,    and  as  the  parties  were 
bound  by  it,  as  absolute  verity,  they  were  not  allowed  to  impugn 
or  contradict  it  by  averment.     The  rulings  of  the  court  in  the  prog- 
ress of  the  trial,  and  often  of  vital  importance  as  affecting  the  re- 
sult, did  not  appear  in  the  record,  nor  were  there  any  means  of  in- 
troducing them  into  it,  and  the  consequence  was,  that  the  party  be- 
lieving himself  aggrieved  was  without  remedy  or  redress.  To  obviate 
and  remedy  this  defect,  the  statute,  Westm.,  2,  13,  ed.  I,ch.  31,  was 
passed, which  established  in  the  practice  what  is  now  known  as  a  bill 
of  exceptions.     Its  object  was  to  bring  into  the  record  the  particu- 
lar matter  excepted  to,  and  supposed  to  be  error,  and  which  the  rec- 
ord otherwise  would  not  disclose,  to  lay  the  foundation  for  pro- 
ceedings in  error.     It  was  required,  therefore,  to  be  in  writing, 
clearly  stating  the  point  wherein  the  court  is  supposed  to  have 
erred,  with  the  necessary  facts  and  circumstances;  to  attest  the  ac- 
curacy and  authenticity  of  which,  it  must  be  signed  and  sealed  by 
the  judge  who  made  the  ruling  or  decision:    Bacon's  Abridg.  "Biil 
of  Exceptions";    2  Ghitty's  Blackstone,   372;    1  Archbold's  Nisi 
Prius,  43;  Huddleson  v.  State,  7  Baxter,  56;  Berry  v.  Hale,  1  How. 
(Miss.),  318;  Berly  v.  Taylor,  5  Hill,   579;  Kiichell  v.  Berguin,  21 
in.,  45.     It  is  not  thought  that  chapter  2,  title  7,  page  151,  of  ex- 
ceptions in  our  code  has  renovated  or  affected  in  any  substantial 
particular,  the  practice  as  it  existed  at  the  common  law.     The  pur- 
poses and  objects  of  a  bill  of  exceptions,  under  the  code^  is  to  sub- 
serve the  same  end,  and  to  introduce  matter  which  the  record  would 
not  otherwise  disclose  for  the  information  of  the  court  having  cog- 
nizance of  the  case  in  error.      Now,  it  is  perfectly  clear  that  the 
matter  alleged  in  the  affidavit  of  the  defendant  could  in  no  way 
constitute  any  part  of  the  record,  except  through  the  instrumental- 
ity of  a  bill  of  exceptions.  It  is  not  intended  in  such  cases  that  a  party 
may  make  a  statement  in  writing  of  what  he  conceives  to  be  his  grie- 
vances, and  by  swearing  to  it  and  filing  it,  and  then  moving  tor  a 
new  trial,  and  the  court  overrules  the  motion,  he  has  incorporated 
the  matter  into  the  record,  so  as  to  make  it  a  part  thereof,  and  to 
enable  this  court  to  review  it.     If  this  can  be  done,  the  statement 
of  exceptions,  provided  by  the  code,  to  be  settled,  signed  and  al- 
lowed by  the  court  before  whom  the  case  was  tried,  to  bring  such 
matter  into  the  record,  and  lay  the  foundation  for  appellate  review, 
becomes  a  useless  and  meaningless  thing.     The  whole  business  may 
be  accomplished  without  the  aid  of  the  court,  and  untrammeled  by 
its  authority.       It  has  always  been  supposed  that  the  record  of  a 
court  is  made  up  under  the  solemn  sanction  of  the  court,  and  to 
make  exceptional  matters,  occurring  during  the  progress  of  the 
trial,  a  part  of  such  record,  it  must  be  so  ordered  by  the  court. 
Irrelevant  language,  addressed  to  the  jury,  is  no  part  of  the  record 
of  that  court,  until  made  so  by  bill  of  exceptions. under  judicial 
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order.  But  when  made,  and  properly  before  us,  we  have  not  failed 
to  condemn  it  when  its  harmful  results  were  manifest:  Terry  t. 
Mulvaney,  8  Or.,  520.  But,  without  putting  such  matter  in  a  bill 
of  exceptions,  and  authenticating  it  in  the  manner  required  by  law, 
the  court  cannot  receive  it,  because  there  is  no  legal  evidence  before 
the  court  that  it  contains  a  correct  record  of  the  proceedings :  Ed- 
wards V.  Kearney,  13  Neb.,  532. 

The  next  assignment  of  error,  is  the  overruling  of  the  defend- 
ant's motion  for  a  new  trial,  because,  if  granted,  the  defendant 
would  be  able  to  prove,  by  Mary  E.  Swartz,  a  co-defendant,  who, 
since  the  trial  of  the  defendant,  has  been  acquitted,  the  facts  as 
stated  in  his  affidavit,  which  facts  are  claimed  to  be  material  to 
his  defense;  and  that  he  coald  not  produce  the  said  Mary  E. 
Swartz  as  a  witness  in  his  behalf  at  said  trial,  for  the  reason 
that  she  was  then  jointly  indicted  with  him.  It  is  manifest  from 
the  statement  of  this  objection,  that  counsel  for  the  defendant  did 
not  construe  the  act  to  amend  section  166,  title  1,  of  chapter  16, 
of  the  criminal  code,  as  affecting  the  disqualification  of  a. co-de- 
fondant,  or  they  would  undoubtedly  have  availed  themselves  of  this 
privilege  in  behalf  of  the  defendant  at  his  trial.  It  is,  however, 
insisted  by  counsel  for  the  state,  that  the  effect  of  the  amendatory 
act  was  to  remove  the  disqualification  whi^h  previously  existed,  and 
render  a  co-defendant  a  competent  witness;  and  that  the  failure  to 
call  such  witness  to  testify,  for  the  reason  of  the  supposed  incom- 
petency, cannot  avail  upon  this  motion.  We  are  of  the  opinion 
that  the  amendatory  act  did  not  affect  the  law  in  respect  to  co-de- 
fendants, and  that  this  is  clear  from  its  scope  and  purpose.  Sec- 
tion 166,  of  the  criminal  code,  provides  that:  ''A  defendant  in  a 
criminal  action  or  proceeding  cannot  be  a  witness  for  or  against 
himself,  nor  for  or  against  his  co-defendant,  except  as  provided  in 
sections  162  and  163." 

Section  162  provides :  "  When  two  or  more  persons  are  charged 
in  the  same  indictment,  the  court  may,  at  any  time  before  the  de- 
fendant'has  gone  into  his  defense,  on  the  application  of  the  district 
attorney,  direct  any  defendant  to  be  discharged  from  the  indictment 
so  that  he  may  be  a  witness  for  the  state,"  and  section  163:  "When 
two  or  more  persons  are  charged  in  the  same  indictment,  and  the 
court  is  of  the  opinion  that,  in  regard  to  a  particular  defendant, 
Uiere  is  not  sufficient  evidence  to  put  him  on  nis  defense,  it  must, 
if  requested  by  another  defendant  then  on  trial,  order  him  to  be 
discharged  from  the  indictment,  before  the  evidence  is  closed;  that 
he  may  be  a  witness  for  his  co-defendant."  But  by  the  act  to  amend 
section  166,  session  laws,  1880,  p.  28,  it  was  provided  that:  ''In 
the  trial  of  an  examination  upon  all  indictments,  complaints,  infor- 
mation and  other  proceedings,  before  any  court,  magistrate,  jury, 
grand  jury  or  other  tribunal,  against  persons  accused  or  charged 
with  the  commission  of  crimes  or  offenses,  the  person  so  charged  or 
accused,  shall,  at  his  own  request,  but  not  otherwise,  be  deemed  a 
competent  witness,  the  credit  to  be  given  to  his  testimony  being 
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left  solely  to  the  jury,  or  to  the  discrimination  of  the  magistrate, 
grand  jury  or  other  tribunal,  before  which  such  testimony  may  be 
given,  provided,  his  waiver  of  said  right  shall  not  create  any  pre- 
sumption against  him;  that  such  defendant  or  accused,  when  offer- 
ing his  testimony  as  a  witness  in  his  own  behalf,  shall  be  deemed 
to  nave  given  to  the  prosecution  a  right  to  cross-examination  upon 
all  facts  to  which  he  has  testified,  tending  to  his  conviction  or  ac- 
quittal." The  effect  of  this  amendment  was  only  to  remove  the  dis- 
qualification of  the  person  charged  and  on  trial,  and  to  make  bim, 
at  his  own  request,  but  not  otherwise,  a  competent  witness.  There 
is  no  reference  whatever  to  co-defendants  not  on  trial  and  to  wfaomy 
from  the  language  employed,  it  can  be  made  to  apply.  Under  a 
statute  of  somewhat  similar  import,  in  State  v.  Dee,  14  Minn.,  42, 
the  court  say:  **The  language,  'shall  at  his  request,  but  not 
otherwise,  be  deemed  a  competent  witness,'  can  hardly  apply  to  a 
co-defendant  not  on  trial.  A  co-defendant  not  on  trial,  having  no 
interest  in  the  separate  trial  of  his  co-defendant,  is  not  to  be  pre- 
sumed  to  be  in  court.  He  may,  and,  in  many  cases,  must  be  in  jail. 
What  object  could  he  have  in  requesting  permission  to  testify  even 
if  opportunity  were  given  him  ?  How  does  he  acquire  a  standing 
place  in  court  from  which  to  make  the  request  ?  He  is  neither  a 
party  to  the  trial,  nor  the  attorney  of  the  party.  This  view  is,  we 
think,  still  further  supported  by  the  subsequent  language  of  the 
amendment,  which  goes  on  to  provide  as  follows:  Nor  shall  the  neg- 
lect or  refusal  to  testify,  create  any  presumption  against  the  defend- 
ant. How  is  it  possible  that  the  neglect  or  re/tisal  of  co-defendant, 
not  on  trial,  to  testify,  could  create  any  such  presumption,  if  such 
co-defendant  is  competent  only  upon  his  own  request."  It  is  hardly 
necessary  for  us  to  add  i\nything  by  way  of  comment.  We  ivre  sat- 
isfied that  the  amendment  cited  did  not  affect  the  dis(^ualification  of 
the  co-defendant  not  on  trial,  as  a  witness.  He  remains,  under  the 
code,  as  at  common  law,  in  a  criminal  case,  incompetent  to  testify 
for  and  on  behalf  of  one  jointly  indicted  with  him,  and  this  though 
the  defendant  offered  as  a  witness,  be  not  on  trial  with  him  at  the 
time:  Wharton's  Criminal  Evidence,  sec.  455,  and  cases  cited;! 
Greenl.  Ev.,  368-363-379;  Roscoe's  Crim.  Ev.,  153-4r-5;  Common- 
wealth V.  Marsh,  10  Pick.,  57;  Staussv.  Commonwealth,  74  Penn* 
St.,  458;  State  v.  Dumphey,  4  Minn.,  438. 

The  reasons  for  the  rule  are  thus  stated  by  Christianoy,  J.,  in 
Grimm  v.  The  People,  14  Mich.,  306:  *'  1st.  That  if  the  party  jointly 
charged  were  allowed  to  testify  for  the  other,  both  would  be  likely 
to  escape  conviction  by  perjury,  for  which  the  greatest  possible  temp- 
tation would  thus  be  offered;  and,  2nd,  as  the  party,  if  thus  allowed 
to  testify,  could  not  be  compelled  to  answer  any  question  which 
might  tend  to  criminate  himself,  the  substantial  benefit  of  a  cross- 
examination  would  be  lost,  and  the  witness,  being  thus  allowed  to 
state  those  facts  which  might  tend  to  aid  the  prisoner  and  screen 
himself,  and  to  withhold  those  which  would  tend  to  the  conviction 
of  either,  his  testimony  would  be  likely  rather  to  conceal  and  per- 
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vert;,  than  to  elicit  the  truth."  But  does  the  fact  that  since  the  de- 
fendant's trial  the  co-defendant  has  been  acquitted,  and  thereby 
become  a  competent  witness,  furnish  a  sufficient  ground  for  a  new 
trial.  A  new  trial  will  not  be  granted  for  the  purpose  of  enabling 
the  appellant  to  use  the  testimony  of  one  who  was  tried  jointly  with 
him,  and  acquitted :  3  Wharton's  Grim  Law,  sees.  3,341,  3,359,  3,360; 
1  Bishop  on  Orim.  Procedure,  sec.  1,033.  In  The  People  v.  Ver- 
miljea,  7  Oow.,  383,  the  court  say:  *'  Another  ground  is,  the  acquit- 
tal of  Davis.  He  has  become  a  competent  witness  by  virtue  of  his 
acquittal ;  but  the  absence  of  all  authority  on  the  point,  is  a  stronger 
argument  against  the  insufficiency  of  this  ground  for  granting  a  new 
trial.  Such  a  rule  would  be  highly  inconvenient  in  practice."  And 
in  Sawyer  v.  Merrill,  10  Pick.,  18,  the  court  say:  "  On  general  prin- 
ciples, the  court  doubt,  as  a  matter  of  policy  and  convenience,  an 
application  like  this  ought  to  be  granted.  The  petitioner  would  put 
it  on  the  ground  of  newly  discovered  evidence;  but  that  is  incorrect. 
It  is  the  case  of  an  incompetent  witness  having  become  competent. 
To  ^ant  the  petition  would  be  to  make  every  case  of  a  witness  be- 
coming competent  a  ground  for  a  new  trial.  After  a  trial,  it  is  gen- 
erally easy  to  find  some  additional  or  cumulative  evidence,  but  the 
rule  is,  that  there  shall  not  be  a  new  trial,  unless  it  is  newly  discov- 
ered evidence,  and  to  some  new  point  or  ground  of  action  or  defense, 
to  which  the  evidence  given  on  the  former  trial  did  not  apply :"  State 
V.  Bean,  36  N.  H.,  128. 

The  case  before  us  is  one  of  an  incompetent  witness  having 
become  competent,  and  the  motion  is  made  not  on  the  ground  of 
newly  discovered  evidence,  but  to  obtain  the  evidence  of  an  acquit- 
ted co-defendant  whose  evidence  the  defendant  claims  is  important 
and  now  within  his  power  to  produce,  but  which  the  rules  of  law 
had  put  beyond  his  reach  at  his  former  trial.  In  Lyles  v.  State,  41 
Tex.,  172,  it  was  held,  that  when  there  are  two  parties  jointly  in- 
dicted and  tried,  one  of  whom  is  acquitted  and  the  other  convicted, 
it  is  error  in  the  court  below  to»  refuse  a  new  trial  to  the  party  con- 
victed, when  his  motion  is  sustained  by  the  affidavit  of  the  party 
acquitted  to  facts  material  to  the  defense,  which  by  reason  of  the 
joint  trial  could  not  be  used  in  evidence.  In  Bich  v.  State,  1  Tex. 
Gt.  App.,  206,  two  defendants  being  jointly  tried  for  murder,  one 
was  acquitted,  but  the  other  was  convicted  of  murder  in  the  second 
degree,  whereupon  the  latter  moved  for  a  new  trial  on  the  ground 
that  his  acquitted  co-defendant  was  a  material  witness  in  his  behalf, 
and  supported  his  motion  with  the  witness'  affidavit  disclosing  his 
presence  at  the  renconter,  and  statements  respecting  it.  And  it 
was  held  that  the  witness  was  rendered  competent  by  his  acquittal, 
and  no  diligence  could  have  procured  his  testimony  prior  thereto, 
wherefore  if  his  testimony  was  material  to  the  defense,  there  may 
have  been  error  in  refusing  a  new  trial.  In  Williams  v.  State,  4 
Tex.  Ot.  App.,  6,  it  was  held  that  when  joint  defendants  sever,  if 
one  be  convicted  and  subsequently  the  other  be  acquitted,  material 
testimoay  of  the  latter  is  cause  for  a  new  trial  of  the  former :  Hubener 
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y.  State,  3  Tex.  Ct.  App.,  459.  Under  these  authorities  it  is  imma- 
terial whether  the  defendants  be  jointly  or  severally  tried,  if  the  evi- 
dence of  the  acquitted  co-defendant  is  material,  it  may  famish  a 
ground  for  a  new  trial.  But  these  cases  show  that  the  motion  for 
the  new  trial  must  be  sustained  by  the  affidavit  of  the  party 
acquitted,  to  facts  material  to  the  defense,  and  which,  as  we  under- 
stand it,  would  render  a  different  result  probable  on  a  re-trial.  If 
we  were  disposed  to  adopt  the  reasoning  of  these  cases  last  cited 
upon  the  facts  to  which  they  are  applied,  it  could  not  avail  the  defend- 
ant upon  this  record.  The  motion  is  not  supported  by  the  affidavit 
of  the  acquitted  co-defendant,  nor  are  the  factsVhicn  theMefend- 
ant  alleges  he  can  prove  by  his  acquitted  co-defendant  of  that 
characfer  which  would  be  considered  material  for  his  defense,  or 
which  would  render  a  different  result  probable  on  a  re-trial.  These 
facts  are  at  best  cumulative,  and  would  only  serve  to  contradict  Ute 
state's  witnesses.  As  newly  discovered  evidence  such  facte  wonld 
be  clearly  insufficient,  and  to  what  other  ground  they  might  be  as- 
signed under  the  provisions  of  our  code  for  a  new  trial,  it  is  difficult 
to  understand.  In  Holcomb  v.  State,  8  Lea.  (Tenn.),  426,  the  coort 
say:  ''We  find  no  authority  holding  that  the  one  convicted  is  en- 
titled to  a  new  trial  as  a  matter  of  right  in  order  to  have  the  benefit 
of  the  testimony  of  the  one  acquitted."  At  most,  then,  it  can  only 
be  matter  resting  in  judicial  discretion  and  that  this  court  never 
reviews,  except  for  abuse  of  this  discretion. 

Whether  a  new  trial  will  be  granted  on  behalf  of  a  defendant  con- 
victed in  a  criminal  case  because  a  co-defendant  tried  at  the  same 
time  and  acquitted,  or  upon  severance,  subsequently  tried  and 
acquitted,  is  a  material  witness  for  the  convicted  defendant,  it  is  not 
necessary  for  us  to  decide,  but  conceding  for  the  purposes  of  this 
case  that  it  would  be  matter  addressed  to  the  sound  judicial  discre- 
tion of  the  court  below,  and  in  a  proper  case  ought  to  be  allowed, 
the  record  here  does  not  show  a  case  in  which  such  discretion  has 
been  wrongfully  exercised,  and  thjBrefore  the  judgment  most  be 
affirmed. 


SUPREME  COURT  OF  NEVADA, 
Simpson  v.  Williams. 

Filed  November  28,  1884, 

Appropriation  of  Wateb— Rights  of  Appropriator8.-^A8  between  two  approprinton  of 
the  water  of  the  same  stream,  the  one  whose  appropriation  was  first  made,  nas  the  prior 
right  to  the  use  of  such  water. 

Thb  Same— Amount  of  Watbr  to  which  Appropriator  is  Entitlxd.— The  amount  of 
water  to  which  a  prior  appropriator  is  entitled,  is  limited  to  the  amount  actually  applied  to 
the  purpose  for  which  the  appropriation  was  made. 

P0S8E8S10N  OF  Land— Presumptions  arising  from — Occupant. — One  lawfully  in  pones- 
sion  of  land  may  maintain  an  action  for  any  interference  with  the  possession  thereof.  And 
the  actual  occupant  will  be  presumed  to  be  lawfully  in  possession  unless  the  contrary  appears 
on  the  triaL 
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Appeal  from  a  jadgment  of  the  fifth  judicial  district  court  for  Nye 
county,  entered  in  favor  of  the  defendant  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial.     The  opinion  states  the  facts. 

D.  8.  Truman^  for  the  appellant. 
Curler  <&  Bowler^  for  the  respondent. 

Belknap,  J.  This  is  an  action  to  determine  conflicting  rights  to 
the  waters  of  Duckwater  cieek.  The  district  court  rendered  a  de- 
cree in  fayor  of  defendant,  predicated  upon  the  fact  that  his  appro- 
priation of  the  water  was  prior  in  time  to  that  of  the  plaintiff. 

It  is  contended  that  this  conclusion  is  unsupported  by  the  evi*^ 
dance. 

It  was  shown  at  the  trial  that  during  the  year  1866  J.  D.  Page  had 
made  claim  to  the  land  occupied  by  defendant  Williams  and  diverted 
several  hundred  inches  of  the  waters  of  the  creek.  Page  made  no 
use  of  t^e  water,  and  his  diversion  of  it  appears  to  have  been  for  a 
speculative  purpose.  But  this  is  immaterial  under  the  facts  of  the 
case,  because  in  the  following  year  he  sold  his  rights  to  Withington, 
and  he,  as  early  as  the  spring  of  1868,  commenced  using  the  waters 
for  the  Durpose  of  irrigation. 

The  first  appropriation  of  the  waters  by  the  predecessors  in  in- 
terest of  the  plaintiff  was  made  in  the  fall  of  1868. 

There  is  no  conflict  in  the  testimony  upon  these  facts,  and  the 
court  correctly  determined  the  question  of  priority  of  appropriation 
in  favor  of  defendant. 

The  district  court  awarded  defendant  the  prior  right  to  use  two 
hundred  inches  of  water. 

It  is  claimed  that  this  allowance  is  unsupported  by  the  evidence. 

The  witnesses  for  the  defendant  generally  testified  that  since  the 
year  1870  about  one  hundred  acres  of  the  lands  occupied  by  defend- 
ant had  been  cultivated  for  grain  and  vegetables,  and  about  fifty 
acres  had  been  kept  as  meadow  land.  They  estimated  the  volume  of 
water  used  for  the  purpose  of  irrigation  at  from  one  hundred  and 
thirty  inches  to  one  hundred  and  fifty  inches.  Those  who  testified 
upon  the  point  gave  as  their  opinion  that  lands  cultivated  for  grain 
or  vegetables  required  an  inch  of  water  per  acre,  and  that  hay  or 
grass  lands  required  about  half  that  amount. 

One  witness,  however — A.  M.  Self — testified  that  *'one  hundred 
acres  of  grass  land  requires  one  hundred  inches  of  water.*'  And  it 
was  shown  that  during  the  years  1874  and  1875  two  hundred  acres  of 
the  land — one  hundred  of  which  was  cultivated  and  the  remainder 
meadow — was  irrigated.    This  was  the  maximum  acreage  irrigated. 

The  amount  of  water  to  which  defendant  is  entitled  is  limited  to 
the  amount  actually  applied  to  the  purposes  of  irrigation.  In  deter- 
mining this  amount,  the  court  apparently  disregarded  the  testimony 
of  the  witnesses  who  fixed  it  at  from  one  hundred  and  thirty  inches 
to  one  hundred  and  fifty  inches,  and,  accepting  the  testimony  of  the 
witness  Self,  concluded  that  the  amount  of  water  actually  used  to 
irrigate  the  two  hundred  acres  of  land  must  have  been  two  hundred 
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inches.  The  finding  is  further  sustained  by  the  testimony  of  With- 
ington,  who  said  that  from  the  spring  of  1867  until  the  summer  of 
1878  two  hundred  and  fifty  inches  of  water  was  used  throughout  the 
irrigating  season  of  each  year. 

The  evidence  was  conflicting  as  to  the  quantity  of  water  used.  It 
is  the  peculiar  province  of  the  trial  court  to  determine  controverted 
questions  of  fact,  and  this  court  cannot  interfere  with  such  determi- 
nation where  there  is  a  substantial  conflict  in  the  evidence. 

Appellant  also  contends  that  defendant  has  not  such  an  interest 
in  the  land  as  enables  him  to  maintain  the  affirmative  defense  of 
ownership  pleaded  by  him.  It  appeared  that  the  land  was  owned 
by  Withington,  between  whom  and  defendant  there  existed  a  con- 
tract of  purchase  and  sale. 

Defendant  had  been  in  possession  of  the  premises  for  some  time, 
bu^the  nature  of  his  possession  is  not  disclosed  by  the  record.  No 
objection,  however,  was  made  to  the  introduction  of  testimony  pro- 
ceeding upon  the  theory  of  a  right  in  Williams  to  the  possession  of 
the  land  and  the  use  of  the  waters  of  the  creek.  Under  these  cir- 
cumstances, we  must  disregard  questions  first  made  upon  motion 
for  new  trial,  and  which  could  have  been  obviated  by  amendment 
of  the  pleadings,  had  objections  been  seasonably  taken,  and  con- 
sider whether  the  facts  of  defendant's  (Williams)  case  constitute  a 
defense  to  this  action.  The  justice  of  the  case  requires  that  he 
should  be  treated,  for  the  purposes  of  this  appeal,  as  the  lawful 
occupant  of  the  premises.  As  such  occupant  he  could  maintain  an 
action  for  any  interference  with  his  rights  injurious  to  his  possess- 
ion. The  rule  is  thus  stated  in  Mr.  Dicey 's  Treatise  upon  Parties 
to  Actions,  p.  333:  *'  The  person  to  sue  for  any  interference  with  the 
immediate  enjoyment  or  possession  of  land,  or  other  real  property, 
is  the  person  who  has  possession  of  it,  and  no  one  can  sue  merely 
for  such  an  interference  who  has  not  possession."  As  the  result  of 
this  principle,  the  author  states,  at  page  340,  '*that  when  land  is 
in  the  hands  of  a  tenant,  the  person  to  sue  for  a  trespass  is  the  ten- 
ant and  not  the  landlord." 

The  judgment  and  order  of  the  district  court  are  affirmed. 


Irwin  v.  Strait  et  al. 

FUed  November  SS,  1884, 

Appropriation  of  Water— Right  of,  When  Begins— Relation.— In  determiniog  the 
time  when  aright  to  water  by  appropriation  commences,  the  law  does  not  restrict  the  appro- 
priator  to  the  date  of  his  use  of  the  water.  The  ri{/ht  to  the  use  of  the  water  rdateM  bade 
to  the  time  when  the  appropriator  begins  his  dam,  ditch,  flume  or  other  appliance,  by  means 
of  which  the  appropriation  is  effected;  provided,  the  enterprise  is  prosecuted  with  reason- 
able diligence.  Under  the  circumstances  of  this  case,  a  delay  for  one  season  in  usini?  the 
water  was  not  unreasonable. 

Appeal  from  a  judgment  of  the  fifth  judicial  district  court  for 
Nye  county,  entered  in  favor  of  the  defendants,  and  from  an  order 
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denying  plaintiff's  motion  for  a  new  trial.    The  opinion  states  the 
facts. 

D.  8.  Uruman,  for  the  appellant. 
Curler  dt  Bowler,  for  the  respondents. 

Bblknap,  J.  The  original  parties  defendant  in  this  canse  were 
the  same  as  in  Simpson  v.  Williams,  ante.  The  appeal  in  this  case. 
as  in  that,  is  directed  against  the  decree  rendered  in  favor  of  re- 
spondent Williams.  To  each  suit  he  defended  as  owner  of  the 
TsLge  or  Withington  ranch  on  Dackwater  creek.  The  questions 
presented  npon  appeal  are  the  same  in  each  case,  except  the  ques- 
tion of  prior  appropriation  of  the  water.  The  different  plaintiffs 
acted  independently  of  each  other  in  diverting  the  stream,  and 
their  acts  in  this  regard  must  be  separately  considered.  ^ 

Plaintiff  Irwin  first  diverted  the  water  upon  the  twenty-first  day 
of  August,  1867.  For  the  purpose  of  this  case  we  shall  treat  his 
right  as  commencing  by  relation  at  fchis  time. 

The  premises  in  the  possession  of  Williams,  and  of  which  he 
must  be  considered  owner  upon  this  appeal,  were  purchased  in  the 
month  of  April,  1867,  by  Withington  from  Page  for  farming  pur- 
poses. During  the  year  1866,  Page  had  diverted  a  portion  of  the 
waters  of  the  stream.  This  diversion  may  have  been  for  a  specula- 
tive purpose,  and  we  shall  not  consider  it  as  the  inception  of  aright. 
The  testimony  is  not  clear  as  to  the  use  made  of  the  water  by  With- 
ington during  the  year  1867,  save  that  it  continued  to  flow  as  di- 
yerted  by  the  dam  and  ditch  constructed  by  Page.  In  the  spring 
of  1868,  and  each  succeeding  year,  Withington  and  those  claiming 
through  him  have  employed  the  water  for  irrigating  cultivated 
lands. 

Upon  these  facts,  when  did  the  right  of  respondent,  as  successor 
in  interest  to  Withington  to  the  use  of  the  water,  commence  ? 

In  determining  the  question  of  the  time  when  a  right  to  water  by 
appropriation  commences,  the  law  does  not  restrict  the  appropri- 
ator  to  the  date  of  his  use  of  the  water,  but,  applying  the  aoctrine 
of  relation,  fixes  it  as  of  the  time  when  he  begins  his  dam  or  ditch 
or  flume  or  other  appliance,  by  means  of  which  the  appropriation 
is  effected,  provided  the  enterprise  is  prosecuted  with  reasonable 
diligence. 

During  the  year  1867,  Withington  did  no  particular  act  mani- 
festing an  intention  to  appropriate  the  water,  further  than  to  main- 
tain its  flowage  upon  the  land.  It  was  unnecessary  for  him  to  do 
more.  The  diversion  made  by  Page  was  suitable  to  his  contem- 
plated appropriation,  andadi^rent  diversion  would  not  have 
strengthened  his  claim.  We  [do  not  think  that  in  exercising  rea- 
sonable diligence  to  appropriate  the  water,  Withington  was  bound 
to  use  it  for  irrigation  during  the  year  1867.  It  may  have  been 
impracticable  by  reason  of  the  season  or  the  diffiouUies  inci- 
dent to  an  unsettled  country,  to  have  applied  the  water  to  irrigation 
the  same  spring  in  which  he  made  his  purchase.     Under  the  facts 
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we  think  his  appropriation  should  date  by  relation  to  the  time  he 
acquired  the  property  in  April,  1867. 

The  remaining  exceptions  will  not  be  particularly  considered. 
They  were  determined  adversely  to  appellant  in  Simpson  v.  Wil- 
liams, and  the  same  ruling  will  be  made  in  this  case. 

The  judgment  and  order  of  the  district  court  are  affirmed. 


James  v.  Lepobt. 

FOed  November  t8, 1884. 

JoiNDKB  OF  Dkfkndantb— Inconsistent  Dbmdbrbbs. — A  defendant  haWng  demurred  to  a 
oottplaint  on  the  ground  that  hu  co*defendant  was  improperly  joined,  cannot,  after  the  0001- 
plaint  hae  been  amended  by  omitting  such  party,  demur  thereto  on  the  ground  that  he 
should  have  been  joined. 

Appeal  from  a  judgment  of  the  second  judicial  district  ooiirt» 
Ormsby  county,  entered  in  favor  of  the  defendant.  The  opinion 
states  the  facts. 

R,  M.  Clarke  and  N.  Soderberg,  for  the  appellant. 
A.  C.  EUiSf  for  the  respondent. 

Belknap,  J.  This  action  was  commenced  in  justice's  court  against 
Alexander  Leport  and  Bichard  Kirman. 

It  appeared  that  the  determination  of  the  action  necessarily  in- 
volved questions  of  title  to  real  property,  and  the  cause  was  there- 
upon certified  to  the  district  court.  The  complaint  was  amended 
in  the  district  court.  Defendant  demurred  to  the  amended  com- 
plaint upon  several  grounds,  among  others,  that  Kirman  was  not  a 
proper  party  defendant.  The  demurrer  upon  this  point  was  con- 
fessed, and  upon  motion  of  plaintiff  the  court  dismissed  Kirman  as 
a  party  defendant;  other  amendments  were  made  and  the  cause  pro- 
ceeded to  trial  against  Leport  alone.  Defendant  recovered  jndjp- 
ment.  A  new  trial  was  granted.  At  the  second  trial  plaintiiF 
amended  his  complaint  to  conform  to  a  ruling  of  the  courts  made  dar> 
ing  the  trial,  whereupon  defendant  again  demurred  upon  the  ground, 
among  others,  that  Kirman  was  a  necessary  party  aefendant.  The 
demurrer  was  sustained.  The  complaint  was  again  amended  and 
Kirman  made  a  defendant  without  leave  of  the  court.  Plaintiff 
asked  leave  to  make  him  a  parfy.  Defendant  resisted  the  applica- 
tion and  it  was  denied,  and  Kirman*s  name  stricken  from  tne  last 
mentioned  amended  complaint.  To  this  pleading  defendant  de- 
murred upon  the  ground  that  Kirman  had  not  been  made  a  party. 
The  demurrer  was  sustained;  plaintiff  refused  to  amend,  and  lodg- 
ment was  rendered  against  him. 

It  is  unnecessary  to  determine  whether  Kirman  should  have  been 
a  party  to  the  litigation.  That  question  was  eliminated  from  the 
case  when  the  plaintiff,  accepting  the  position  of  the  defense  upon 
demurrer,  dismissed  him.    The  defendant  is  estopped  from  insist- 
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ing  upon  a  position  inconsistent  with  his  former  position.  He  can- 
not be  allowed  to  affirm  at  one  time  and  deny  at  another — to  *'  blow 
hot  and  cold  "  with  reference  to  the  same  transaction.  He  cannot 
object  thai  Kirman  is  a  defendant,  and,  upon  .Kirman  being  dis- 
missed, object  that  he  is  not  a  defendant.  Justice  and  the  prop'riety 
of  judicial  proceedings  require  a  party  to  abide  a  ruling  brought 
by  his  own  act.  0^ 

Judgment  reversed  and  cause  r€|9|^fled. 


SUPREME  COURT  OF  CALIFORNIA. 

No.  7,847. 

Dteb  v.  Heydenfeldt. 

DtpaHfMnt  Two,    Filed  November  29,  1881, 

Gbadino  Stbvbt  in  San  Francisco— Order  for—Notice  op  Intention.— The  board  of 
•apervisora  of  San  Francisco,  upon  the  recommendation  of  the  8ui>erintendent  of  streets,  were 
aatborized,  under  the  statute  of  1872,  to  give  notice  of  their  intention  to  order  that  Broadway, 
from  the  west  line  of  Buchanan  street  to  the  west  line  of  Webster  street,  be  graded,  without 
any  petition  therefor,  when  two  blocks  upon  each  side  of  the  said  portion  of  Broadway  had 
been  graded. 

The  Same— XtBOOMMENDATioN  that  Work  be  Done— Findinos.— In  an  action  to  enforce 
the  lien  of  an  assessment  for  such  work,  a  finding  that  the  same  was  ordered  without  the 
recommendation  of  the  superintendent  of  streets,  is  erroneous,  when  no  such  issue  is  raised 
by  the  pleadings,  and  neither  party  introduced  any  evidence  tnereon. 

DiBXissAL  OF  Action  as  to  Certain  Dependants  —  Practice. —The  dismissal  of  such 
actions  as  to  defendants  not  having  any  interest  in  the  land  assessed,  is  not  error  prejudicial 
to  the  other  defendants. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant,  and  from 
an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states  the 
facts. 

J.  M.  Woodf  for  the  appellant. 
Bishop  A  FifUld,  for  the  respondent. 

Ths  Coubt.  The  court  found  that  before  the  board  of  supervisors 
gave  notice  of  their  intention  to  order  that  Broadway,  from  the  west 
Bne  of  Buchanan  street  to  the  west  line  of  Webster  street,  be  graded, 
''two  blocks  upon  each  side  of  the  above-mentioned  portion  of  said 
Broadway  street "  had  been  graded.  That  being  so,  the  board  of 
supervisors  were  authorized,  upon  the  recommendation  of  the  super- 
intendent of  streets,  etc.,  to  give  notice  of  their  intention  to  order 
said  grading  without  any  petition  therefor:  8tat.  1872,  chap.  DLxn, 
sec.  4,  p.  8016. 

But  the  couH  also  found  that  the  work  was  not  ordered  upon  the 
recommendation  of  said  superintendent.  This  finding  is  attacked 
on  the  ground  that  there  is  no  evidence  to  support  it.  It  was  un- 
necessary for  the  plaintiff  to  allege  what  proceedings  had  been  had 
prior  to  the  issuance  of  the  assessment,  diagram  and  certificate:  Id. , 
sec.  13.    And  the  defendant  did  not  allege  in  his  answer  that  the 
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work  was  not  ordered  on  the  recommendation  of  said  superintend- 
ent. In  the  absence  of  any  such  aTermcmt  in  the  answer,  the  fact 
was'  not  in  issue.  Neither  party  introduced  any  evidence  which 
tended  to  prove  or  disprove  that  the  superintendent  had  reoom- 
mended  that  the  work  should  be  ordered.  On  this  ground,  we  think 
the  motion  for  a  new  trial  ought  to  have  been  granted. 

It  does  not  appear  that  aqythjection  was  made  to  the  dismissal 
of  the  action  as  to  all  the  MMbdants  except  the  respondent.  In 
Olark  V.  Porter,  53  Cal.,  409,  thmre  was  an  objection  to  the  dismissal 
of  the  action  as  to  any  of  the  defendants.  It  is  found  that  none  of 
the  defendants,  as  to  whom  the  action  was  dismissed,  had  any  inter- 
est in  the  land  assessed.  That  being  so,  the  dismissal  could  not 
prejudice  those  as  to  whom  the  action  was  not  dismissed. 

Judgment  and  order  reversed. 


No.  8,515. 

JeSSEN  V.   SWEIGERT, 

Department  Two.    Filed  November  t9^  1884. 

Owner  of  Building— Negligence— Injdby  fboh  Awning.— An  owner  of  a  building  wbo 
erects  an  awning  thereon  over  a  pablic  street,  or  who  allows  an  awning  erected  by  a  prior 
owner  to  remain,  under  a  license  so  to  do  from  the  city  authorities,  on  condition  that  the 
same  be  securely  fastened,  is  liable  to  any  one  who,  without  fault,  is  injured  through  the 
owner's  neglect  to  keep  the  awning  in  repair.  Such  liability  exists  although  at  the  time  of 
the  injury  the  building  was  occupied  by  a  tenant. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
•county  of  San  Francisco,  entered  in  favor  of  the  plaintiff  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  tiie 
facts. 

Loughborough  &  Neivhall,  for  the  appellant. 
A.  P.  Needlea,  for  the  respondent. 

Shabpstein,  J.  If  the  defendant  had  both  ovmed and  occupied  ihe 
building  to  which  the  awning,  that  fell  on  the  plaintiff,  was  attached, 
the  evidence,  indubitably,  would  be  sufficient  to  justify  the  verdict 
Bnt  the  defendant,  while  owning  the  building,  did  not  occupy  it.  It 
was  occupied  by  a  tenant,  under  a  lease,  in  which  the  defendant  did 
not  covenant  to  keep  the  premises  in  repair;  and  it  is  nr^d  by  de- 
fendant's counsel  that  section  1,941,  civil  code,  did  not  impose  on 
the  lessor  of  this  building  any  greater  or  other  obligations  in  that 
respect  than  the  common  law  did.  Conceding  that  t^  be  so,  is  not 
the  evidence  sufficient  to  justify  the  verdict  ?  The  fact  of  the  awn- 
ing having  been  suspended  over  the  sidewalk  by  a  prior  owner  of 
the  building  is  not  controverted.  And  there  is  evidence  tending  to 
prove  that  prior  to  the  accident  the  defendant  was  told  that  the  awn- 
ing was  in  an  unsafe  condition,  and  that  on  being  so  informed  she 
expressed  an  intention  to  have  it  repaired.     This  she  denied,  when 
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testifying  in  her  own  behalf.  There  being  a  material  conflict  in  the 
evidence  on  this  question,  the  jury  alone  could  determine  it. 

In  addition  to  the  evidence  above  referred  to,  the  plaintiff  intro- 
duced an  ordinance  which  prohibits  any  person  owning  or  occupying 
any  building,  fronting  upon  any  public  street,  from  constructing  or 
maintaining  any  awning  before  such  building,  unless  such  awning 
be  securely  placed.  Conceding  that  this  constituted  a  license  by 
virtue  of  which  the  owner  of  the  building  was  authorized  to  erect  or 
suspend  an  awning  over  a  public  street  in  front  of  his  premises,  it 
was  a  license  to  do  so  on  condition  that  such  awning  should  be  se- 
curely placed.  And  so  long  as  it  continued  to  be  so,  it  might  be 
maintained.  As  between  himself  and  the  public  the  owner  by  erect- 
ing the  awning  became  obligated  to  make  and  keep  it  secure.  If 
the  owner  had  covenanted  with  her  tenant  to  keep  the  premises  in 
repair,  any  one  injured  by  reason  of  her  failure  to  do  so  might  have 
maintained  an  action  against  her  or  the  tenant.  Instead  of  enter- 
ing into  such  an  agreement  with  the  tenant,  in  respect  of  this  awn- 
ing, the  owner  did  so  with  the  public.  In  Whalen  v.  Gloucester,  4 
Hun.,  24,  the  defendant  had  under  license  similar  to  that  above  re- 
ferred to,  made  a  hole  in  a  sidewalk  and  neglected  to  keep  the  cover 
of  it  in  a  proper  condition.  The  premises  were  occupied  by  a 
tenant  under  a  lease  which  contained  a  covenant  that  the  lessor 
should  repair,  etc.  Commenting  on  this,  the  court  said:  ''  It  seems 
to  be  clear,  therefore,  that  the  defendant  is  liable,  on  both  theories 
herein  presented,  namely,  upon  her  obligation  to  tlie  public  in  her  use 
of  the  street /or  her  private  purposes,  and  upon  her  failure  to  keep  the 
premises  in  repair,  as  between  her  tenant  and  herself,  even  if  such 
relation  of  landlord  and  tenant  and  the  consequent  possession  of  the 
latter  might  otherwise  excuse  her." 

Where  one  has  secured  a  privilege  from  the  public  on  a  condition, 
he  cannot,  after  availing  himself  of  the  privilege,  avoid  his  obliga- 
tion to  perform  the  condition  by  leasing  the  premises.  Here  the 
awning  was  erected  by  a  former  owner  of  the  building,  and  has 
been  maintained  by  the  present  owner,  doubtless  for  her  own  profit. 
The  portion  of  the  building  under  the  awning  was  used  for  a  pur- 
pose which  may  have  made  an  awning  very  convenient,  and  the  fact 
of  its  being  there  may  have  enchanced  the  rent.  Under  these  cir- 
cumstances we  do  not  doubt  the  liability  of  the  defendant  to  any  one 
who,  without  fault,  was  injured  through  her  neglect  to  keep  the 
awning  securely  in  place. 

It  follows,  therefore,  that  the  instructions  given  by  the  court 
were  as  favorable  to  the  defendant  as  the  facts  warranted;  and  that 
the  court  did  not  err  in  refusing  to  give  those  which  it  refused  to 
give.  The  exceptions  taken  at  the  trial  are,  in  our  opinion,  without 
merit. 

Judgment  and  order  affirmed. 

Thobnton,  J.,  and  Myrioe,  J.,  concurred. 
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No.  8.499. 

Stout,  Executor  &c.  v.  Hastings. 

Department  One.    Filed  December  fS,  1884* 
Findings  held  Sufficient  to  Sustain  the  Judgment. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco.  1 

GcU/ioun  Benham  and  Bisliop  dt  Watt,  for  the  appellant. 
Jos .  8.  Beynolds,  for  the  respondent. 

The  Court.     The  findings  cover  all  the  material  issues  raised  by 
the  pleadings,  and  are  sufficient  to  sustain  the  judgment. 
Judgment  affirmed. 


No.  7,909. 

Gray  v.  Noon  et  al. 

Department  Twt.    Filed  December  i^  1884. 

Findings— Priob  Judgment— Decision  OP  Court.— Where  &  prior  judgment  is  pleaded 
in  bar  of  an  action,  a  finding  that  on  a  certain  day  a  court  rendered  **  its  decision**  in  fayc»> 
of  the  defendants,  is  not  a  finding  that  a  j  udgment  was  rendered . 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants,  and  from 
an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states  the  facts* 

F.  William  Beade,  for  the  appellant. 
J.  T,  Noon,  for  the  respondents  • 

The  Court.  In  this  cause,  which  is  an  action  on  an  undertaking 
given  on  procuring  an  injunction,  a  judgment  of  the  justice's  court 
of  the  city  and  county  of  San  Francisco,  between  the  same  parties 
for  the  same  cause  of  action,  was  pleaded  in  bar. 

The  court,  as  to  this  defense,  found  the  facts  as  follows: 

''That  an  action  was  brought  upon  said  bond  in  the  justice's 
court,  city  and  county  of  San  Francisco,  May(«ic)  25,  1879,  for  tiie 
sum  of  two  hundred  and  ninety-nine  dollars  and  ninetjr-eight  cents 
damages,  and  that  said  court  upon  the  eighth  of  April,  1879,  ren- 
dered its  decision  in  favor  of  the  defendants  and  against  the  plaintiff." 

This  does  not  find  any  judgment  in  favor  of  defendants  and 
against  the  plaintiff.  It  is  a  finding  that  the  court  rendered  its  de- 
cision in  favor  of  defendants  and  against  the  plaintiff.  Whether  any 
judgment  was  pronounced  or  entered  on  this  decision  does  not  ap- 
pear anywhere  in  the  findings.  The  decision  may  have  been  one  in 
the  nature  of  a  non-suit,  and  if  a  judgment  had  been  entered  in 
accordance  with  such  a  decision,  it  would  not  have  been  a  bar. 
The  findings  thus  fail  to  cover  a  material  issue,  and  are,  therefore, 
defective. 

Under  the  circumstances,  we  think  it  best  to  reverse  the  judg- 
ment and  order  denying  a  new  trial,  and  remand  the  cause  for  a 
new  trial,  and  it  is  so  ordered. 
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OIRGUIT  COURT,  DISTRICT  OF  CALIFORNIA. 
Hambleton  r.  Duham  et  al. 

December  8,  2884. 

RbmoyaIi— Facts  must  bb  Statbd  in  Petitiox.~A  petition  for  removal  of  a  suit  from  a 
state,  to  a  national  court,  on  the  ground  that  it  arises  under  the  laws  of  the  United  States, 
must  state  the  facts,  and  point  out  the  contested  construction  or  question  arising  thereon, 
which  are  claimed  to  give  the  national  court  jurisdiction,  so  that  the  court  can  determine,  for 
itsdf,  from  the  facts  stated,  the  question  of  jurisdiction. 

Most  be  a  Gontroverst  as  to  Construction.— A  suit  cannot  be  removed  under  the 
second  section  of  the  act  of  1875,  simply  because,  in  its  progress,  a  construction  of  a  law  of 
the  United  States  may  be  necessary,  unless  it  in  part,  at  least,  arises  out  of  a  controversy  in 
regard  to  the  effect  or  operation  of  some  provision  in  the  law  upon  the  facts  involved,  and 
the  court  should  be  able  to  determine  from  the  facts  stated,  that  such  controversy  will  arise 
upon  the  facU :  96  U.  S..  199. 

iNroBM ATioN  AND  Belxet. — Whether  facts  stated  on  information  and  belief  sufficient, 
at  least,  doubtful. 

JB.  Clark,  JEaq.,  for  motion. 

J.  H.  Craddock,  J.  Lambert  arid  W.  C.  Bdcher,  EBqs,,  contra. 

Sawteb,  Cibguit  Jubqe.  The  jarisdiotional  facts,  attempted  to 
be  alleged,  are  stated  in  the  form,  held  to  be  insufficient,  in  Wolff 
T.  Archibald,  14  F.  B.,  369:  ''as  defendants  are  informed  and  be- 
lieye."  The  court  there  held,  that  jurisdictional  facts  must  be 
positively  alleged.  On  this  point,  the  sufficiency  of  petition  is,  at 
least,  doubtful. 

But,  whether  that  ruling  be  correct  or  not,  the  allegations  are  in- 
sufficient, because  they  do  not  state  f  acts^  showing  that  any  -pea- 
ticular,  disputed  question  of  construction  of  the  statute  will  arise, 
or  how  it  will  arise,  so  that  the  court  can  determine,  for  itself, 
from  the  facts,  that  the  decision  will  turn  upon  a  disputed  con- 
struction of  the  statute.  On  this  point,  only,  the  conclusion  of 
the  petitioner  is  stated. 

For  all  that  appears,  from  the  facts  stated,  the  case  may  be  de- 
termined entirely  upon  a  disputed  question  of  fact,  as,  whether  the 
land  is,  in  fact,  swamp  land,  or  upland,  or  some  other  question  of 
fact.  The  petition  is  insufficient,  in  this  particular,  under  the  de- 
cision in  Trafton  y.  Nougues,  4  Saw.,  179;  Do  well  y.  Griswold,  5 
Saw.,  39;  Gold  Washing  Co.  y.  Keyes,  96  U.  S.,  199. 

Oause  remanded  to  tiie  state  court  with  costs. 
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OIBCUIT  COURT.  DISTRICT  OF  OREGON, 

United  States  v.   Babnhabt  et  at. 

December  S,    1884* 

Indian  Countrt— Umatilla  RBSERyATiON.— The  Umatilla  Indian  reservation  is  a  plaee 
within  the  geographical  limits  and  general  jurisdiction  of  the  state  of  Oregon;  bui  it  is  also 
a  tract  of  country  to  which  the  Inoian  title  is  not  extinguished,  and  which  has  been  perma- 
nently set  apart  by  treaty  as  a  reservation  for  the  sole  ana  exclusive  use  of  the  Indians 
thereon,  and  is  therefore  ''^Indian  country,"  within  the  meaning  of  that  phrase,  aa  used  in 
the  revised  statutes. 

Intercourse  with  Indian  Tribes.— The  United  States  has  jurisdiction  over  the  inter- 
course with  tribal  Indians,  and  congress  may  prohibit  and  provide  for  the  punishment  of 
acts  relating  to  or  affecting  such  intercourse  anywhere  in  the  United  States. 

Jdbibdiction  of  United  States  Courts  over  Crimes  committed  on  the  BEssRVAnoN. 
— ^The  United  States  courts  of  the  district  of  Oregon  have  jurisdiction  over  all  crimes 
committed  on  the  Umatilla  reservation  by  a  white  man  on  the  property  or  person  of  an  In- 
dian, and  vice  versa,  so  far  as  the  same  have  been  defined  by  an  act  of  congress. 

Plea  of  Autrefois  Acquit.— B.  and  A.  were  indicted  in  the  United  States  eourt  for 
the  crime  of  manslaughter  committed  in  killing  Indian  William,  on  the  Umatilla  reserva- 
tion, and  pleaded  to  the  indictment  a  former  acquittal,  from  which  plea  it  appeared  they 
had  been  indicted  and  tried  in  the  state  court  for  the  murder  of  said  Indian,  and  ac- 
quitted, to  which  plea  there  was  a  demurrer:  Ueldy  That  the  crime  of  which  the  d^endants 
were  acquitted  in  tne  state  court  was  not  the  same  as  that  charged  in  the  indictment  in 
the  United  States  court,  and  therefore  the  plea  was  bad. 

Indictment  for  manslaughter.    The  opinion  states  the  facts. 

James  I.  Watson^  for  the  United  States. 
W.  Lair  Bill,  for  the  defendant. 

'  Deady,  J.  On  November  21,  1884,  the  grand  jorj  of  the  United 
States  district  court  for  this  district,  by  an  indictment  then  duly 
found,  accused  the  defendants  of  the  crime  of  manslaughter,  com- 
mitted as  follows :  On  May  13,  1884,  the  defendants,  being  white 
men,  did  ''feloniously  and  willfully''  shoot,  with  a  revolving  pistol, 
one  William,  an  Indian,  then  and  there  being  on  the  Umatilla  In- 
dian reservation,  in  this  district,  and  belonging  thereto,  whereof  he 
then  and  there  died. 

Afterwards  the  indictment  was  remitted  to  this  court  for  trial. 

On  November  24  the  defendants  demurred  to  the  indictment,  on 
the  ground  that  the  court  had  no  jurisdiction  of  the  offense :  and  on 
November  26  they  withdrew  their  demurrers,  and  on  being  arraigned 
pleaded  autrefois  acquit  or  a  former  acquittal  of  the  same  charge  in 
the  circuit  court  of  the  state  for  the  county  of  Umatilla.  From  the 
pleas  it  appears  that  on  June  16,  1884,  the  defendants  were  jointly 
indicted  in  said  court  for  the  crime  of  murder,  committed  in  killing 
the  said  William  on  May  18,  1884,  in  said  county  of  Umatilla, 
which  includes  said  Indian  reservation;  and  thereafter,  to  wit:  on 
July  2,  1884,  were  duly  tried  therein  on  said  charge,  on  the  plea 
thereto  of  not  guilty,  and  acquitted. 

To  these  pleas,  the  district  attorney  demurs,  for  that,  the  facts 
stated  therein  "  do  not  constitute  a  former  acquittal  of  the  offense 
set  forth  in  the  indictment,  and  do  not  constitute  a  bar  to  the  pros- 
ecution by  the  United  States  for  said  offense." 

In  U.  S.  V.  Bridleman,  7  Saw.,  243,  and  in  U.  S.  v.  Martin,  8 
Saw.,  473,  it  was  held  that  the  United  States  courts  of  this  district 
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have  "  jurisdiction  of  a  orime  oommitted  on  the  Umatilla  reserva- 
tion, by  a  white  man  upon  the  person  or  property  of  an  Indian,  and 
vice  versa,  provided  the  crime  is  defined  by  a  law  of  the  United 
States,  directly  applicable  to  the  Indian  country,  or  made  so  by 
sections  2,145  and  2,146  of  the  revised  statutes. 

The  crime  of  manslaughter,  when  committed  on  the  high  seas  or 
in  any  place  within  the  exclusive  jurisdiction  of  the  United  States, 
is  denned  by  section  5,341  of  the  revised  statutes,  as  the  unlawful 
and  willful  injuring  of  another,  without  malice,  but  so  as  to  cause 
death ;  and  this  section  was  extended  to  the  Indian  country,  so  as 
include  the  case  of  the  killing  of  an  Indian  by  a  white  man,  and 
vice  versa,  by  sections  2,145  and  2,146  of  the  revised  statutes. 

Under  section  eight  of  article  I  of  the  constitution,  the  power 
of  congress  to  provide  for  the  punishment  of  a  crime  committed  by 
a  white  man' on  the  person  or  property  of  an  Indian,  and  vice  versa, 
anywhere  in  the  United  States,  is  undoubted. 

As  was  said  in  the  case  of  the  United  States  v.  Bridleman,  supra, 
849,  "Upon  the  national  government  is  devolved  the  power  and 
duty  to  supervise  and  control  the  intercourse  between  the  Indians 
and  its  citizens;  so  that,  as  far  as  possible,  each  may  be  protected 
from  wrong  and  injury  by  the  other,  and  in  the  exercise  of  this 
power  and  the  performance  of  this  duty,  it  is  not  limited  or  re- 
strained by  the  fact  that  the  Indians  are  within  the  limits  of  a  state." 

But,  as  congress  has  not  seen  proper  to  confer  jurisdiction  upon 
the  national  courts,  of  the  crimes  of  murder  or  manslaughter, 
growing  out  of  intercourse  between  the  whites  and  Indians,  unless 
committed  in  the  "Indian  country,"  the  only  debatable  point  there 
ever  was  in  these  cases,  is,  whether  the  Umatilla  reservation  is  "In- 
dian country,"  within  the  meaning  of  that  term,  as  used  in  the  re- 
vised statutes.  In  the  Bridleman  and  Martin  casas,  supra,  the 
court  held  that  the  reservation  was  such  Indian  country;  and  it 
appears  that  the  point  has  since  been  definitely  decided  in  the 
same  way  by  the  supreme  court,  in  Crow  Dog,  109  U.  S.,  656. 

In  that  case,  Mr.  Justice  Matthews,  speaking  for  the  court,  says, 
the  term  Indian  country  "applies  to  all  the  country  to  which  the 
Indian  title  has  not  been  extinguished  within  the  limits  of  the 
United  States,  even  when  not  within  a  reservation  expressly  set 
apart  for  the  exclusive  occupancy  of  Indians,  although  much  of  it 
has  been  acquired  since  the  passage  of  the  act  of  1834,  and  notwith- 
standing the  formal  definition  in  that  act  has  been  dropped  from  the 
statutes,  excluding,  however,  any  territory  embraced  within  the  ex- 
terior geographical  limits  of  a  state,  not  excepted  from  its  jurisdic- 
tion by  treaty  or  by  statute,  at  the  time  of  its  admission  into  the 
Union,  but  saving,  even  in  respect  to  territory  not  thus  excepted  and 
tbut?J  actually  in  the  exclusive  occupancy  of  Indians,  the  authority  of 
congress  over  it,  under  the  constitutional  power  to  regulate  com- 
merce with  the  Indian  tribes,  and  under  any  treaty  made  in  pur- 
suance of  it." 
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The  Umatilla  reservation  was  made  by  a  treaty  negotiated  with 
the  Indians  now  in  the  occupation  of  it,  on  June  9,  1855,  and  rati- 
fied by  the  senate  on  March  8,  1859 — twenty-two  days  after  the  ad- 
mission of  the  state  into  the  Union.  It  was  thereby  set  apart  for 
the  ''exclusive  use"  of  these  Indians,  and  has  been  occupied  by 
them,  under  the  care  and  direction  of  congress  ever  since:  United 
States  V.  Bridleman,  246.  And  although  this  reservation  was  never 
expressly  excepted  from  the  jurisdiction  of  the  state,  bj  either  treaty 
or  statute,  it  is  nevertheless  territory  to  which  the  Indian  title  has 
never  been  extinguished  and  "  actually  in  the  exclusive  occupancy 
of  Indians,"  in  pursuance  of  a  treaty  of  the  United  States.  This 
brings  it  within  the  definition  or  description  of  "  Indian  country/* 
in  Qrow  Dog,  supra. 

The  question  is  not  one  of  power  in  the  national  government,  for 
as  has  been  shown,  congress  may  provide  for  the  punishment  of  this 
crime  wherever  committed  in  the  United  States.  Its  jurisdiction  is 
co-extensive  with  the  subject  matter — the  intercourse  between  the 
white  man  and  the  tribaf  Indian-and  is  not  limited  by  place  or 
other  circumstance. 

But  congress  has  only  made  provision  for  the  punishment  of  this 
crime,  when  committed  in  the  Indian  country,  as  defined  or  described 
bylaw.  Butthis  reservation  being  such  Indian  country  the  jurisdic- 
tion of  this  court  over  the  offense  is  undoubted. 

Admitting  this  proposition,  counsel  for  the  defendants  contends 
that  in  the  killing  of  the  Indian  William,  there  was  but  one  crime, 
if  any,  committed,  for  which  the  defendants  were  subject  to  trial  by 
either  the  state  or  the  United  States  court,  and  that  whichever  of 
these  jurisdictions  first  took  cognizance  of  the  case,  took  it  with  the 
absolute  exclusion  of  the  other,  and  therefore  the  defendants  having 
been  first  triod  and  acquitted  on  this  charge  in  the  state  court,  the 
question  of  their  guilt  or  innocence  is  res  judicata,  and  they  cannot 
be  retried  upon  it  in  this  or  any  other  court. 

This  argument  assumes  that  this  homicide  only  involves  one  crime, 
of  which  neither  the  state  or  national  courts  have  exclusive  jurisdic- 
tion .  but  only  concurrent. 

Where  an  act  constitutes  a  crime  against  two  sovereignties — ^as 
the  state  and  the  United  States — there  may  be  a  "  concurrent"  right 
to  proceed  against  the  offender,  so  that  whichever  of  the  two  govern- 
ments first  acquires  jurisdiction  of  him,  shall  be  entitled  to  proceed 
ad  finem  litis,  without  interference  with  the  other. 

But  in  the  very  nature  of  things,  courts  of  different  sovereignties 
cannot  have  concurrent  jurisdiction  of  the  same  offense,  unless  it  is 
one  arising  under  some  law  common  to  them  all — ^as  the  law  of 
nations. 

Piracy,  or  robbing  on  the  high  seas,  is  a  violation  of  this  common 
or  universal  law,  and,  therefore,  the  courts  of  every  nation  in  the 
civilized  world  have  concurrent  jurisdiction  of  it. 

And  this  being  so,  a  trial  in  one  of  them,  upon  such  a  charge,  is 
considered  a  bar  to  a  prosecution  therefor  in  another.     As  was  said 
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in.U.  8.  V.  Pirates,  5  Whea.,  197:  ''It  (piracy)  is  against  all,  and 
punished  by  all;  and  there  can  be  no  doubt  that  the  plea  of  autrefois 
acquit  would  be  good  in  any  civilized  state,  though  resting  on  a  pros- 
ecution instituted  in  the  courts  of  any  other  civilized  state." 

But  there  was  no  crime  involved  in  the  killing  of  Indian  William 
punishable  in  any  court,  unless  the  law  of  Oregon  or  the  United 
States  made  it  so.     No  other  power  had  any  jurisdiction  over  the 

8 lace  where  the  killing  occurred,  or  the  persons  concerned  in  it. 
[or  could  either  of  these  make  this  killing  a  crime  triable  in  the 
oourts  of  the  other.  Neither  is  there  any  law  common  to  both  of 
them,  as  the  law  of  nations,  making  this  killing  a  crime,  and  under 
which  either  might  take  jurisdiction  of  it  to  the  exclusion  of  the 
other.  The  United  States  had  declared  the  killing  to  be  marder  or 
manslaughter,  according  to  the  circumstances  of  the  case,  and  pro- 
vided for  the  punishment  of  the  persons  gailty  of  it  in  its  own  courts. 

The  state  also  had  a  law  providing  for  the  punishment  of  persons 
^ilty  of  such  crimes,  when  committed  within  its  geos^raphical  lim- 
its, not  excluding  this  reservation.  And  while  the  latter  compre- 
hends the  unlawfal  killing  of  any  human  being  in  the  peace  of  the 
state,  the  former  onl^  extends  to  sq^ch  killing  of  a  human  being, 
known  as  a  tribal  Indian,  by  a  white  man,  and  vice  versa.  But  the 
crimes  defined  by  these  laws,  however  similar  in  circumstances  or 
origin,  are  legally  distinct.  They  are  offenses  against  different  sov- 
ereignties and  triable  in  different  courts. 

In  U.  S.  V.  Martin,  supra,  478,  it  is  "  conceded  that  the  admis- 
Bion  of  Oregon  into  the  Union  upon  an  equality  with  the  other 
states,  without  any  special  reservation  of  jurisdiction  over  the  place 
then  known  and  occupied  as  the  Umatilla  Indian  reservation,  exten- 
ded the  jurisdiction  of  the  state  thereover,  as  to  allsubjects  consti- 
tutionally within  its  power  of  legislation — such  as  a  crime  com- 
mitted thereon  by  one  white  man  upoo  another,  and  it  may  be  by 
one  Indian  upon  another. 

But  as  this  subject  of  the  intercourse  between  the  white  man  and 
the  Indian  is  committed  by  the  constitution  to  the  government  of 
the  United  States,  and  as  congress  has  provided  for  the  punishment 
of  a  white  man  for  the  felonious  killing  of  an  Indian  upon  this  res  • 
ervation,  and  vice  versa,  it  is  not  admitted  that  the  state  has  any 
authority  over  such  killing,  or  power  to  punish  or  absolve  the  per- 
son committing  the  same. 

Local  interference  in  such  cases  generally  results  in  the  punish- 
ment of  the  Indian  and  the  acquittal  of  the  white  man. 

Most  of  the  Indian  wars  which  have  desolated  the  frontier  of  this 
country,  in  the  last  thirty  years,  have  been  the  direct  result  of 
crimes'  committed  by  a  few  lawless  and  savage  white  men  upon 
Indians,  which  the  local  authorities  were  powerless  or  indisposed 
to  punish.  As  a  rale,  the  proceedings  in  these  tribunals  have  re- 
sulted in  one  judgment  for  the  white  man  and  another  for  the  red 
one  No  white  man  was  ever  hung  for  killing  an  Indian,  and  no 
Indian  tried  for  killing  a  white  man  ever  escaped  the  gallows. 
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But  it  may  be,  that  the  state  'can  punish  acts  growing  oat  of  the 
intercourse  between  the  whites  and  Indians,  until  congress  vests  the 
jurisdiction  thereof  exclusively  in  the  national  courts:  See  Coleman 
V.  Tennessee,  97  U.  S.,  614.  But  be  this  as  it  may,  and  assuming 
for  the  present,  that  the  state  has  authority  to  provide  for  the  trial 
and  punishment  or  acquittal  of  a  white  person  charged  with  the  com- 
mission of  a  wrong  upon  the  person  or  property  of  an  Indian,  on 
this  reservation,  still  the  pleas  of  a  former  acquittal  are  not  good. 
The  crime  set  forth  in  these  pleas,  of  which  it  thereby  appears  the 
defendants  were  acquitted  in  the  state  court,  is  not  the  same  crime 
charged  in  this  indictment.  The  former  is  a  crime  committed  by 
the  doing  of  an  act  which  violated  a  law  of  the  state  of  Oregon, 
while  the  latter  is  a  crime  arising  out  of  a  violation  of  a  law  of  the 
United  States. 

A  person  living  under  two  governments  or  jurisdictions,  as  does 
every  inhabitant  of  the  states  of  this  Union,  may  commit  two  crimes 
by  doing  or  omitting  one  act — one  against  the  state  and  the  other 
against  the  United  States.  And  in  such  case,  the  conviction  or  ac- 
quittal of  the  one  crime,  in  a  forum  of  the  state,  is  no  bar  to  a 
prosecution  for  the  other,  in  a.  forum  of  the  United  States. 

The  maxim — nemo  debet  bis  puniri  pro  imo  delicto — now  improved 
and  incorporated  into  the  constitution  of  the  United  States 
(Y  amend.)  in  the  words — *'nor  shall  any  person  be  subject  for  the 
same  offense  to  be  twice  put  in  jeopardy  of  life  or  limb"  does  not 
apply,  for  the  offenses  are  not  the  same.  This  inhibition  is  a  limi- 
tation upon  the  power  of  the  government  of  the  United  States  and 
not  that  of  the  state :  Barron  v.  The  Mayor,  etc. ,  7  Pet. ,  247 ;  T  wichd 
V.  The  Commonwealth,  7  Wall.,  325,  and  its  only  effect  is,  to 
restrain  the  former  from  putting  any  person  in  jeopardy  twice  for 
the  same  offense — that  is,  an  offense  defined  by  its  laws  and  triable 
in  its  courts. 

It  matters  not  how  often  a  person  has  been  put  in  jeopardy  else- 
where or  otherwise  on  account  of  the  act  or  conduct  constituting 
such  crime,  it  is  no  defense  to  a  prosecution  therefor  in  the  courts 
of  the  United  States. 

In  Fox  V.  Ohio,  5  How.,  432,  the  supreme  court  held  that  the 
state  of  Ohio  could  punisha  person  for  passing  a  counterfeit  coin, 
though  made  in  the  similitude  of  a  dollar  of  the  coinage  of  the 
United  States. 

In  U.  S.  V.  Marigold,  9  How.,  565,  the  same  court  held  that  the 
United  States  had  authority  to  punish  the  same  act,  as  incident  to 
its  power  to  coin  money  and  regulate  the  value  thereof.  In  this 
case  Mr.  Justice  Daniel,  speaking  for  the  court,  p.  589,  said:  ''This 
court,  in  the  case  of  Fox  v.  Ohio,  have  taken  care  to  point  oat  that 
the  same  act,  might,  as  to  its  character  and  tendencies,  and  the  conse- 

auences  it  involved,  constitute  an  offense  against  both  the  state  and 
le  federal  governments,  and  might  draw  to  its  commission  the 
penalties  denounced  by  either,  as  appropriate  to  its  character  ia 
reference  to  each." 
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In  Moore  v.  The  People,  etc.,  14  How.,  17,  it  was  held  that  the 
act  of  Illinois,  making  it  an  offense  to  harbor  or  secrete  a  f agitive 
from  labor,  was  not  in  conflict  with  the  constitution  or  any  law  .of 
the  United  States,  and  that  an  act  may  be  an  offense,  both  against 
the  law  of  the  state  and  another  of  the  United  States.  Mr.  Justice 
Grier,  in  delivering  the  opinion  of  the  court,  p.  20,  said:  *'  Every 
citizen  of  the  United  States  is  also  a  citizen  of  a  state  or  territory. 
He  may  be  said  to  owe  allegiance  to  two  sovereigns,  and  may  be 
liable  to  punishment  for  an  infraction  of  the  law  of  either.  The 
same  act  may  be  an  offense  or  transgression  of  the  laws  of  both. 
Thus,  an  assault  upon  the  marshal  of  the  United  States,  and  hin- 
dering him  in  the  execution  of  legal  process,  is  a  high  offense  against 
the  United  States,  for  which  the  perpetrator  is  liable  to  punishment; 
and  the  same  act  may  also  be  a  gross  breach  of  the  peace  of  the  state, 
a  riot,  assault  or  a  murder,  and  subject  the  same  person  to  a  punish'- 
ment,  under  the  state  laws,  for  a  misdemeanor  or  felony.  That 
either  or  both  may  (if  they  see  fit)  punish  such  an  offender,  cannot 
be  doubted.  Yet  it  cannot  be  truly  avowed  that  the  offender  has 
been  twice  punished  for  the  same  offense;  but  only  that  by  one  act 
he  has  committed  two  offenses,  for  each  of  which  he  is  justly  pun- 
ishable. He  could  not  plead  the  punishment  of  one  in  bar  to  a  con- 
viction of  the  other." 

In  U.  S.  V.  Craikshank,  92  U.  S.,  512,  Mr.  Chief  Justice  Waite,  in 
discussing  the  subject  o^  citiz^iship  of  the  state  and  the  United 
States,  disposes  of  this  question  in  the  following  clear  statement 
that  amounts,  I  think,  to  demonstration : 

'*  The  people  of  the  United  States  resident  within  any  state  are 
subject  to  two  governments :  one  state  and  the  other  national,  but 
tliere  need  be  no  conflict  between  the  two.  The  power  which  the 
one  possesses  the  other  does  not.  They  are  established  for  differ- 
ent purposes,  and  have  separate  jurisdictions.  Together  they  make 
one  whole,  and  furnish  the  people  of  the  United  States  with  a  com- 

Elete  government,  ample  for  the  protection  of  all  their  rights  at 
ome  and  abroad.  True,  it  may  sometimes  happen  that  a  person 
is  amenable  to  both  jurisdictions  for  one  and  the  same  act.  Thus, 
if  a  marshal  of  the  United  States  is  unlawfully  resisted  while  exe- 
cuting the  process  of  the  courts  within  a  state,  and  the  resistance 
is  accompanied  by  an  assault  upon  the  officer,  the  soverei<^nty  of 
the  United  States  is  violated  by  the  resistance,  and  that  of  the  state 
by  the  breach  of  the  peace,  in  the  assault.  So,  too,  if  one  passes 
counterfeited  coin  of  the  United  States,  within  a  state,  it  may  be 
an  offense  against  the  United  States  and  the  state ;  the  United  States, 
because  it  discredits  the  coin ;  and  the  state,  because  of  the  fraud 
upon  him  to  whom  it  is  passed.  This  does  not,  however,  neces- 
sarily imply  that  the  two  governments  possess  powers  in  common,  or 
bring  them  into  conflict  with  each  other.     It  is  the  natural  conse- 

Sience  of  a  citizenship  which  owes  allegiance  to  two  sovereigns  and 
aims  protection  from  both.     The  citizen  cannot  complain,  because 
he  has  voluntarily  submitted  himself  to  such  form  of  government. 


596  West  Coast  Bepobteb.  [Cir.  Ct  Or. 

He  owes  allegiance  to  the  two  departments,  so  to  speak,  and  within 
their  respective  spheres  must  pay  the  penalties  which  each  exacts 
for  disobedience  to  its  laws.  In  return,  he  can  demand  protec- 
tion from  each  within  its  own  jurisdiction." 

Upon  these  authorities,  and  on  principle,  it  is  clear  that  the  pleas 
Are  bad.  The  defendants  have  never  been  tried  for  the  offense 
charged  in  this  indictment.  For  either,  the  state  court  before  which 
they  were  tried  had  no  jurisdiction  in  the  premises,  and  then  the 
proceeding  set  forth  in  the  pleas  was  a  nullity,  or  if  it  had,  it  was 
of  an  offense  against  the  law  of  the  state  and  not  the  United  States. 

But  after  all,  the  most  serious  argument  in  support  of  this  de- 
fense has  been  the  hardship  of  being  compelled  to  submit  to  two 
trials  for  one  act.  But  that  is  no  defense  to  the  indictment,  how- 
ever much,  in  a  proper  case,  it  might  operate  to  prevent  the  fin#1ing 
or  prosecution  of  a  second  one  therefor.  As  was  said  by  Mr.  Jus- 
tice Daniel,  in  Fox  v.  Ohio,  supra,  435,  in  replv  to  the  same  sng- 
^gestidn :  "  It  is  almost  certain,  that  in  the  benignant  spirit  in 
which  the  institutions  both  of  the  state  and  federal  systems  are  ad- 
ministered, an  offender,  who  should  have  suffered  the  penalties 
denounced  by  the  one,  would  not  be  subjected  a  second  time  to 
punishment  b^  the  other,  for  acts  essentially  the  same,  unless, 
indeed,  this  might  occur  in  instances  of  peculiar  enormity,  or  when 
the  public  safety  demanded  extraordinary  rigor.'* 

And  again,  it  must  be  borne  in  mind  tlfat  the  policy  of  the  state 
and  the  United  States  may  be  and  sometimes  is  at  variance  on  a 

Siven  subject.  In  such  case,  the  former  may  indirectly  hinder  or 
efeat  the  policy  of  the  latter,  if  a  trial  in  its  courts  for  a  crime 
growing  out  of  an  act  which  also  constitutes  a  crime  against  the 
United  States  can  be  used  as  a  bar  to  a  prosecution  of  the  offender 
in  the  national  courts.  For  instance,  the  United  States,  under  the 
fifteenth  amendment,  may  punish  any  one  who  discriminates  against 
the  exercise  of  the  elective  franchise  by  another,  on  account  of  color: 
U.  S.  V.  Beese,  92  U.  S. ,  217.  But  if  the  state  may  also  declare 
such  an  act  a  crime,  it  may  purposely  affix  a  mere  nominal  punish- 
ment thereto,  and  thus  give  any  one  guilty  of  such  an  act  an  oppor-* 
tunity  to  seek  refuge  in  its  tribunals,  before  the  United  States  can 
reach  him,  and  by  a  trial  and  acquittal  therein,  at  the  hands  of  a 
sympathizing  jury,  or  the  imposition  of  a  mere  nominal  punishment, 
effectually  prevent  the  United  States  from  prosecuting  the  offender 
in  its  own  courts,  and  inflicting  such  punishment  upon  him  as  may 
be  necessary  to  vindicate  its  authority  and  maintain  its  policy  in  the 
premises. 

Indeed,  if  a  trial  and  acquittal  or  punishment  in  a  state  court, 
under  such  circumstances,  is  a  bar  to  a  prosecution  in  this  court, 
for  the  crime  of  which  these  defendants  stand  indicted  herein ,  it  is 
difficult  to  see  why  a  pardon  by  the  governor  of  the  state  would 
not  have  the  same  effect. 

In  short,  it  is  impossible  that  the  United  States  can  maintain  its 
paramount  authority  over  the  subjects  committed  by  the  constitu- 
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tion  to  its  jurisdiction,  and  at  the  same  time  allow  a  trial  in  a  state 
court  on  a  criminal  charge  growing  out  of  an  act  that  congress  haa 
defined  to  be  a  crime,  to  be  a  bar  to  a  prosecution  therefor,  in  its 
own  courts  and  according  to  its  own  laws. 

The  demurrers  to  the  pleas  are  sustained;  and  the  defendants  are 
put  to  plead  to  the  indictment — guilty  or  not  guilty. 


SUPREME   COURT  OF  NEVADA. 

State,  ex  bel.  Esmeralda  Gountt  v.  Third  District  Court. 

FUed  December  8,  1884. 

CiBTiOBARi— Judicial  OrriciB— Mixistkbial  Acts  of.— The  action  of  a  judicial  offioer 
in  regard  to  matters  which  are  eicclusively  executive  or  legislative  in  their  nature,  even  when 
the  statute  requiring  the  performance  of  such  matters  is  unconstitutional,  cannot  be  removed 
by  Mrliorark 

Tbi  Same— Appobtiovment  of  Debt  of  Esmebalda  Countt— Acts  of  Distbict  Jddoi. 
— The  acts  required  to  be  performed  by  the  district  jud^e  in  determining  the  amount  of  the 
indebtedneas  of  Esmeralda  county  to  be  assumed  and  paid  by  Lyon  county,  under  the  act  of 
1888,  are  not  judicial  in  their  nature,  and  cannot  be  reviewed  by  certiorari. 

Application  for  writ  of  certiorari.    The  opinion  states  the  facts. 

D.  J.  Letvis^  District  ^Attorney,  and  Wells  &  Taylor^  for  the  pe- 
titioner. 

W.  E,  F.  Deal,  for  the  respondent. 

Hawley,  C.  J.  Petitioner  claims  that  the  act  annexing  a  portion 
of  Esmeralda  county  to  Ljon  county  (stats.  1883,  99),  is  unconstitu- 
tional, in  this,  that  it  imposes  duties  upon  the  district  judge  (sec.  6), 
that  are  not  judicial  in  their  nature,  in  contravention  of  article  III  of 
the  state  constitution;  that,  inasmuch  as  the  boards  of  county  com- 
missioners failed  to  act  within  the  time  prescribed  by  section  two, 
the  entire  provisions  of  the  act  are  absolutely  null  and  void. 

Bespondents  contend  that  if  the  acts  conferred  upon  the  district 
judge,  by  the  sixth  section,  are  not  judicial  in  their  nature,  they 
cannot  be  reviewed  by  this  court,  in  this  proceeding.  The  language 
of  the  statute  relating  to  the  writ  of  certiorari  is  clear  and  plain  and 
fully  sustained  the  position  contended  for  by  respondents. 

''  This  writ  may  be  granted  on  application  by  any  court  of  this 
state  except  a  justice's  or  recorder's  or  mayor's  court;  the  writ  shall 
be  granted  in  all  cases  where  an  inferior  tribunal,  board  or  officer, 
eneTcisiug judicial  functions,  has  exceeded  the  jurisdiction  of  such 
tribunal,"  etc. :  1  Gomp.  L.,  1,497. 

The  act  under  consideration,  requires  the  county  of  Lyon  to  as- 
sume and  pay  a  portion  of  the  indebtedness  of  Esmeralda  county  as 
a  just  aBd^fair  compensation  for  the  territory  detached,  and  it  Jpe- 
cincally  provides  the  method  by  which  the  amount  shall  be  ascer- 
tained. The  ascertainment  of  this  amount  does  not  involve  any  ex- 
amination or  weighing  of  testimony,  or  any  determination  of  any 
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Principle  of  law,  or  the  exercise  of  any  discretion  or  jadgment. 
'he  act  provides  that  "  the  conntj  of  Lyon  shall  assume  and  pay  to 
the  county  of  Esmeralda,  as  its  portion  of  the  debt  assumed  on  the 
annexation  of  the  territory  detached  by  this  act,  such  an  equal  and 
proportionate  amount  of  the  indebtedness  of  Esmeralda  county  as 
the  taxable  property  in  said  detached  and  annexed  territory,  as 
shown  by  the  assessment  roll  of  Esmeralda  county  for  the  year 
eighteen  hundred  and  eighty-two,  bears  to  the  payment  of  the  entire 
debt:"  Section  2. 

In  performing  this  duty  the  district  jadge  was  not  required  to 
exercise  any  judicial  functions:  People  v.  Alameda  Co.,  26  Cal., 
248. 

The  duties  performed  by  the  district  judffe,  in  pursuance  of  the 
statute,  did  not  become  judicial  acts  merely  because  they  were  per- 
formed by  a  judicial  officer.  It  has  often  been  deemed  that  the  ac* 
tion  of  a  judicial  officer  in  regard  to  matters  which  are  exdusiyely 
executive  or  legislative  in  their  nature,  even  when  the  act  of  the 
legislature  requiring  such  duties  to  be  performed  is  in  violation  of 
the  constitutional  provision,  cannot  be  reviewed  by  certiorari.  Un* 
der  the  laws  of  this  state  we  are  only  authorized  to  review  the  reo* 
ord  and  proceedings  of  inferior  courts,  officers  or  tribunals,  acting 
in  a  judicial  capacity  and  exercising  judicial  functions. 

The  acts  required  to  be  performed  by  the  district  judge,  in  the 
event  of  the  boards  of  county  commissioners  failing  to  agree,  are  not 
of  such  a  judicial  nature  or  character  as  to  authorize  this  court  to 
review  them  upon  certiorari:  People  v.  Board  of  Education,  64  Oal., 
377;  Salino  Co.  v.  Petitioners,  46  Mo.,  66;  People  v.  Supervisors, 
43  Barb.,  234;  People  v.  Bush,  40  Cal.,  346;  Spring  Valley  W.  W. 
V.  Bryant,  62  Cal.,  138. 

The  writ  should,  therefore,  be  dismissed. 

It  is  so  ordered. 


SUPREME  COURT   OF   OREGON. 
Tompkins  v,  Clackamas  County. 

Filed  November  16,  1S84. 

PiU)CKKDiN6S  inInpbrior  Ck)URTS— JoRisDiCTiON  MUST  APPEAR  OP  RiooRO.— In  proooed 
inga  in  inferior  courts  the  facts  conferring  juris  iiction  and  the  power  to  act  in  a  given  oasa 
must  affirmatively  appear  upon  the  f ikce  of  the  record. 

County  Koaixs— Proobedinos  to  open— Term  op  County  Court.— The  proper  time  for 
the  county  court  to  consider  the  report  of  the  viewers,  in  proceedings  to  op'^n  a  county  road, 
is  during  the  regular  term  of  the  court  next  ensuiu'i;  after  the  nlat  and  survey  of  sua  road 
have  been  delivered  to  the  county  clerk,  and  not  during  a  special  term.  A  claim  for  dama- 
ges filed  during  such  regular  term  is  in  time. 

Appeal  from  Clackamas  coanty.    The  opinion  states  the  facts. 

J.  K.  Kelly,  for  the  appellant. 

T.  R,  McBride,  for  the  respondent. 
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L0BD9  J.  By  the  act  approved  October  26,  1874,  four  terms  of 
the  ooonty  court  of  Clackamas  county  were  required  to  be  held,  to 
wit:  On  the  first  Monday  in  January,  April,  July  and  September  in 
each  year,  and  this  act  was  in  force  until  it  was  repealed  in  October, 
1882. 

On  the  fifth  day  of  September,  1881,  a  petition  was  presented  to 
the  county  court  to  appoint  viewers  to  view  and  lay  out  a  county 
road  as  described  in  the  records. 

On  the  same  day  the  viewers  were  appointed  and  required  to  meet 
on  the  twenty- fourth  day  of  September,  to  view  and  locate  the  road, 
"  and  to  report  in  vrriting  at  the  next  term  of  this  court.  ^^ 

On  the  ninth  day  of  September,  an  order  in  the  following  words 
was  entered  in  the  minutes  of  the  county  court: 

''The  judge  thereof,  during  this  term  time,  by  general  order, 
hereby  made  and  entered  of  record,  does  hereby  appoint  the  third 
Monday  in  October,  the  seventeenth  day  of  October,  as  a  term  of 
eourt,  commissioners  attending  for  the  purpose  of  transacting 
Goonty  business." 

A  report,  in  favor  of  establishing  a  road,  was  made  by  two  of  the 
viewers.  It  is  dated  October,  1881,  but  has  no  date  of  filing  on  it. 
The  road,  as  laid  out  by  the  viewers,  passes  through  the  donation 
claim  of  D.  D.  Tompkins,  the  defendant,  from  the  southern  to  the 
northern  boundarv,  which,  before  the  road  was  laid  out,  was  an  in- 
closed pasture  field. 

On  the  seventeenth  day  of  October,  1881,  the  report  of  the  viewers 
was  read  a  first  time,  and  on  the  eighteenth  dav  of  October,  it  was 
read  a  second  time,  and  then  the  report  of  the  viewers  was  con- 
firmed, and  the  road  established  in  conformity  therewith. 

On  the  fifth  day  of  January,  1882,  the  first  day  of  the  next  regular 
term  of  the  county  court,  D.  D.  Tompkins,  the  defendant,  filed  his 
claim  for  damages,  on  account  of  the  injury  he  would  sustain,  by 
the  opening  of  the  road,  amounting  to  two  thousand  five  hundred 
dollars.  This  claim  was  rejected  by  the  court,  on  the  ground  that 
it  ought  to  have  been  presented  at  the  appointed  term  of  the  county 
court,  held  on  the  seventeenth  day  of  October,  1881. 

The  simple  question  for  this  court  to  decide  is,  whether  the  ap- 
pointed term  of  the  county  court,  held  on  the  seventeenth  day  of 
October,  1881,  or  the  regular  term  fixed  by  law  on  the  first  Monday 
of  January,  1882,  was  the  proper  time  to  consider  the  report  of  the 
viewers. 

The  statute  provides  that  ' '  the  plat  and  survey  of  said  road  or 
alteration  shall  be  delivered  to  the  county  clerk  by  one  of  the  view-* 
era,  on  or  before  the  third  day  of  the  session  of  the  county  court, 
then  next  ensuing;  and  it  shall  be  the  duty  of  the  county  court,  on 
receiving  the  report  of  the  viewers  aforesaid,  to  cause  the  laws  to  be 
read  on  two  different  days  of  the  same  meeting;  and  if  no  ^  ^  * 
petitions  for  damages  oe  filed,  the  court  shall,  etc  :'*  Statutes  of 
Otegon,  p.  723,  sec.  5. 
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When  the  statute  speaks  of  terms,  the  terms  constituted  by  law 
are  meant,  not  special  terms,  appointed  by  the  court:  Oomimon- 
wealth  y.  Sessions  of  Norfolk,  6  Mass.,  435  ;  South  v.  Gutter,  10 
Wend.,  590. 

Besides,  the  record  shows  that  on  the  ninth  day  of  September, 
1881,  the  Judge,  and  not  the  court,  acting  as  a  board  of  commission- 
ers, appointed  a  term  of  court  to  be  hdd  on  the  seventeenth  of 
October.  It  does  not  appear  that  the  commissioners  were  present, 
or  that  they  concurred  in  such  appointment,  and,  in  fact,  it  does 
not  appear  from  the  record  that  the  court  appointed  a  term  to  be 
held  on  October  17.  It  was  settled  that  a  court  of  inferior 
jurisdiction  must  show  by  its  record,  its  authority  to  act  in  the  par- 
ticular case,  or  as  it  is  sometimes  expressed,  the  facts  conferring 
jurisdiction  and  the  power  to  act  in  the  given  case  must  affirmatiTely 
appear  upon  the  face  of  its  record. 

Now,  when  it  is  considered  that  it  is  an  inferior  court  proposing 
through  the  device  of  a  mere  technicality  to  appropriate  the  land  of 
a  private  citizen  for  a  public  road  and  without  compensation  and  tn 
invitum,  every  consideration  of  public  justice  and  constitutional 
right  requires  that  the  power  or  jurisdiction  of  the  court  in  the  prem- 
ises should  be  without  objection.  Certainly  if  the  property  of  the 
individual  is  to  be  taken  without  compensation  by  a  mere  techni- 
cality, the  record  of  the  proceeding  of  the  court  by  which  it  is  done 
should  be  beyond  the  reach  of  a  similar  objection. 

Now,  when  the  defendant  appeared  at  the  regular  term  of  the 
court  in  January,  1882,  and  filed  his  petition  for  damages,  it  was 
found  then  that  the  record  did  not  disclose  that  the  special  term  of 
which  he  had  no  notice,  had  not  been  appointed  regularly,  and  to 
cure  that  defect,  and  cutoff  his  claim  for  damages  at  the  next  regu- 
lar term  in  April,  a  nunc  pro  tunc  order  was  made  to  cure  the  defect 
of  the  order  of  September  9,  1884.  Can  the  defendant's  rights  be 
taken  away  in  this  manner?  If  they  can,  then  an  order  of  no  force, 
and  which  is  impliedly  admitted,  may  be  amended  by  a  nunc  pro 
tunc  order,  so  as  to  be  held  that  notice  was  given,  and  thus  violate 
the  constitutional  rights  of  the  citizen  by  condemning  his  propeorty 
without  a  hearing,  and  without  compensation.  We  do  not  think 
that  a  nunc  pro  tunc  order  will  be  made  except  in  furtherance  of 
justice.  Freeman  on  judgments  says  :  ''The  failure  of  a  court  to 
act,  or  its  incorrect  action,  can  never  authorize  a  nunc  pro  tunc  entry 
if  no  judgment  be  rendered,  or  if  an  imperfect  or  improper  one  bo 
rendered,  the  court  has  no  power  to  remedy  any  of  these  errors  bj 
treating  them  as  clerical  mistakes."  Such  an  order  applies  only  to 
correct  a  record  between  parties,  not  to  correct  *or  change  an  order  of 
the  court,  in  relation  to  its  own  proceedings,  by  which  injustice  will 
result  by  depriving  a  party  of  his  property  without  compensation  or 
a  hearing. 

The  judgment  is  reversed. 

Waldo,  C.  J.,  concurred. 
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CHi^DWIOK  V.  ElRHABT,  SeOBETART  OF  StATB. 

Filed  November  20,  JS84, 

Sbobitart  or  Stati  becohino  Govsbkqb— Salabt  and  Dobation  of  Term  of.— Under 
Mction  8  of  article  5  of  the  oonBtitution,  upon  the  removal  of  the  governor  from  oflBce,  or 
opon  his  death,  resignation  or  inability  to  aischar^e  the  daties  thereof,  the  secretary  of  state 
becomes  governor,  and,  consequently,  entitled  to  the  salary  appertaining  to  the  office,  and 
oooiinacs  as  each  for  the  remainder  of  the  term  of  the  outgoing  governor,  although  in  the 
mean  time  he  may  cease  to  be  secretary  of  state. 

Appeal  from  a  judgment  of  the  circuit  court  of  Marion  county. 
The  opinion  states  the  facts. 

B.  WUliama,  for  the  appellant. 
Holmes  dk  Hayden,  for  the  respondent. 

Waldo,  C.  J.  Two  questions  are  submitted  in  this  case.  The 
first  and  principal  one  is  whether,  when,  under  section  8  of  article 
6  of  the  constitution  of  Oregon,  the  duties  of  the  office  of  governor 
devolve  upon  the  secretary  of  state,  he  has  a  right  to  the  salary  of 
the  office.  Second.  If  this  question  be  answered  in  the  affirma- 
tive, whether  he  shall  continue  to  perform  the  duties  of  the  office  for 
the  remainder  of  the  term  of  the  outgoing  governor,  or  shall  he  per- 
form those  duties  only  so  long  as  he  >  shall  continue  to  be  secretary 
of  state. 

''Incase  of  the  removal  of  the  goveirnor  from  office,  or  of  his 
death,  resignation,  or  inability  to  discharge  the  duties  of  the  office, 
the  same  shall  devolve  on  the  secretary  of  state,  and  in  case  of  the 
removal  from  office,  death,  resignation,  or  inability  both  of  the  gov- 
ernor and  secretary  of  state,  the  president  of  the  senate  shall  act  as 
governor  until  the  disability  be  removed  or  a  governor  be  elected :" 
Con.  of  Or.,  art.  6,  sec.  8. 

If  the  office  of  governor  continue  after  the  governor  ceases  to  hold 
the  office  under  this  section;  if  the  office  be  not  vacant,  but  shall  be 
lawfully  filled  by  one  acting  therein  directly  as  the  agent  of  the 
state,  and  not  in  the  character  of  deputy  of  a  governor  incumbent, 
it  would  seem  difficult  to  distinguish  such  a  person  from  a  governor 
of  right  and  in  fact. 

Counsel  for  the  respondent  claim  that  io  the  contingency  provi- 
ded for  in  said  section  8,  the  duties  of  the  office  of  governor  become 
annexed  to  the  office  of  secretary  of  state,  and  are  discharged  as 
duties  incident  to  the  latter  office.  In  other  words,  that  the  duties 
of  the  office,  but  not  the  office  itself,  devolve  upon  the  secretary  of 
state. 

This  position  seems  to  require,  first,  either  that  the  office  of  gov- 
ernor should  continue  vacant  during  the  time  the  secretary  dis- 
charges its  duties,  and  that  such  duties  be  in  some  way  performed 
by  the  secretary  of  state,  as  such,  consistently  with  a  condition  of 
vacancy,  or,  second,  that  the  office  be  filled,  and  yet  he  who  fills  it 
be  in  nowise  governor,  but  continue  to  be  merely  secretary  of  state. 

In  the  first  place,  it  is  not  shown  how  an  office  can  be  vacant,  and 
yet  there  be  a  person,  not  the  deputy  or  locum  tenens  of  another,  em- 
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powered  by  law  to  discharge  the.  duties  of  the  offioe,  and  who  does, 
m  fact,  discharge  them.  It  is  not  explained,  how,  in  saoh  a  case, 
the  duties  can  be  separated  from  the  office,  so  that  he  who  dis- 
charges them  does  not  become  an  incumbent  of  the  office.  And  in 
the  second  place,  how  a  person  can  fill  the  office  of  governor,  with- 
out being  governor. 

It  is  the  function  of  a  public  officer  to  discharge  public  dutieB. 
Such  duties  constitute  his  office.  Hence,  given  a  public  office,  and 
one  who,  duly  empowered,  discharges  its  duties,  and  we  have  an 
incumbent  in  that  office.  Such  is  the  case  here.  The  secretary  of 
state,  by  force  of  the  function  cast  upon  him,  becomes  goyemor, 
and  consequently  entitled  to  the  salary  appertaining  to  the  office. 

Nor  does  the  language  of  the  section,  grammatically  considered, 
bear  the  interpretation  counsel  have  put  upon  it.  Leaving  out  the 
co-ordinate  clauses  following  the  first  clause,  and  the  sentence 
reads:  "  In  case  of  the  removal  of  the  governor  from  office,  the  same 
shall  devolve  on  the  secretary  of  state."  That  is,  the  office  shall 
devolve.  So,  taken  with  each  of  the  succeeding  clauses,  the  word 
*'same"  stands  for  office. 

The  constitution  of  the  United  States ,  providing  for  the  oontin- 
gency  of  a  vacancy  in  the  office  of  president,  is  nearly  the  same 
with  the  provision  ot  our  state  constitution  providing  for  a  vacancy 
in  the  office  of  governor.  The  only  difference,  conceivably  material, 
is,  that  the  constitution  of  the  United  States  has  the  words  '^w- 
ers  and  duties,"  where  the  constitution  of  Oregon  has  only  the 
word  ''duties."  But  it  is  conceived  that  duties  necessarily  imply 
powers,  and  that,  in  legal  effect,  the  language  of  the  two  constitu- 
tions is  the  same.  See  United  States  v.  JBassett,  2  Sto.,  4D4.  Of 
this  provision  of  the  constitution  of  the  United  States,  in  Merriam 
V.  Clinch,  6  Blatch.,  9  (1867),  Mr.  Justice  Blatchford  said:  "Three 
times  since  the  adoption  of  the  constitution,  the  president  has  died, 
and  under  the  provision  referred  to,  the  powers  and  duties  of  the 
office  of  president  have  devolved  on  the  vice  president.  All  branches 
of  the  government  have,  under  such  circumstances,  recognized  the 
vice  president  as  holding  the  office  of  president,  as  auworized  to 
assume  its  title,  and  as  entitled  to  its  emoluments.  The  vice  presi- 
dent holds  the  office  of  president  until  a  successor  to  the  deceased 
J>resident  comes  to  assume  the  office,  at  the  expiration  of  the  term 
or  which  the  deceased  president  and  the  vice  president  were 
elected-" 

The  case  of  the  People  ex  rd.  Church  v.  Hopkins,  35  N.  Y.,  74,  is 
much  in  point.  In  1859  a  law  was  passed  in  New  York,  establish- 
ing the  office  of  superintendent  of  insurance.  The  superintendent 
was  to  be  appointed  by  the  governor  for  the  term  of  three  years, 
with  authority  to  appoint  clerks,  one  of  whom  was  to  be  designated 
his  deputy,  and  to  ''possess  the  powers  and  perform  the  duties  at- 
tached by  law  to  the  office  of  principal,  during  a  vacancy  in  such 
office,  and  during  the  absence  and  inability  of  his  principal.*'  The 
sup^intendent  resigned  his  office,  the  duties  of  which  thereupon 
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devolved  upon  the  deputy.  The  depaty  claimed  the  salary  of  a 
flnperintendeiit  daring  the  time  he  aisoharged  the  duties  of  the 
office,  and  it  was  held  that  he  was  entitled  to  such  salary.  The 
court,  by  Grover,  J.,  supported  the  conclusion  reached  by  refer- 
ences, which  are  especially  pertinent  in  this  case:  "  But  there  are 
precedents,  which,  though  not  judicial,  I  regard  as  entitled  to  be 
considered  as  decisive  of  the  question  under  consideration.  In  the 
iconstitution  of  the  state,  adopted  in  1822,  will  be  found  the  follow- 
ing provision:  '  In  case  of  the  impeachment  of  the  governor,  or  his 
removal  from  office,  death,  resignation,  or  absence  from  the  state, 
the  powers  and  duties  of  the  office  shall  devolve  upon  the  lieuten- 
itnt-governor  for  the  residue  of  the  term,  or  until  the  governor,  ab- 
sent or  impeached,  shall  return  or  be  acquitted:'  Court.,  1822,  art. 
3,  section  6.  On  the  eleventh  of  February,  1828,  the  office  of  governor 
became  vacant  by  the  death  of  De  Witt  Clinton,  the  then  incumbent 
of  the  office,  and  its  powers  and  duties,  under  the  above  provision 
of  the  constitution,  devolved  upon  Nathaniel  Pitcher,  then  lieuten- 
■ant  governor.  The  question  arose,  whether  he  was  to  be  regarded, 
in  the  exercise  of  the  powers  and  performance  of  the  duties  so 
Tested  in  him,  as  acting  governor,  or  in  the  performance  of  the  con- 
tingent duties  of  lieutenant  governor;  and,  as  a  consequence, 
whether  he  was  entitled  to  the  salary  of  the  former  office,  or  the 
compensation  ffiven  to  thb  lieutenant  governor  for  his  services  as 
such.  It  was  neld  by  William  L.  Marcy,  then  comptroller,  that  he 
was  to  be  regarded  as  the  acting  governor,  and  entitled  to  the  salary 
given  by  law  to  that  officer.  The  same  question,  under  the  same 
provision,  again  arose  in  1829,  upon  the  resignation  of  the  office  of 
governor  by  Martin  Van  Buren,  and  the  powers  and  duties  of  the 
office  devolving  upon  Enos  T.  Throop,  then  lieutenant  governor, 
and  were  decided  the  same  way  by  Silas  Wright,  then  comptroller. 
It  will  be  seen  that  these  questions  were  identical  with  that  in  the 
present  case.  We  surely  shall  not  go  far  astray  in  following  the 
precedents  established  by  these  able  jurists,  wise  statesmen  and 
rigid  economists." 

The  principle  on  which  the  second  question  is  to  be  decided, 
namely,  whether  the  appellant  ceases  to  be  governor  when  he  ceases 
to  be  secretary  of  state,  seems  to  be  this:  If  an  office  be  appendant, 
as  the  expression  is  in  1  Leon.,  321,  to  another  office,  the  determi- 
nation of  the  first  office  will  determine  the  second.  This  is  the  case 
where  an  officer  holding  any  office  is  ex-oMcio  entitled  to  some  other 
office.  For  instance,  in  City  of  Portland  v.  Denny,  5  Or. ,  160,  the 
recorder  of  the  city  of  Portland  was  ex-officio  a  justice  of  the  peace, 
but  on  the  determination  of  his  office  of  recorder,  he  would  have 
•ceased  to  be  a  justice  of  the  pea^e.  On  the  contrary,  if  the  nomi- 
nation or  appointment  to  an  office  be  by  a  deacriptio  peraonarum  of 
one  who  on  some  contingency  is  to  enter  and  fill  another  office,  the 
description  at  the  time  the  contingency  arises,  designates  him  as 
the  person  who  is  to  enter  and  fill  the  office,  and  when  thus  designa- 
ted ne  enters  into  the  office,  he  holds  it  entirely  independent  of  the 
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first  office.  This  seems  to  be  the  principle  which  applies  when  the 
office  of  governor  devolves  on  the  secretary  of  state  on  the  happen- 
ing of  any  of  the  events  specified  in  the  constitution.  That  the  pres- 
ident of  the  senate  who  holds  under  a  similar  title,  ceases  to  be 
president  when  he  becomes  governor  seems  evident,  for  the  two  offi- 
cers are  incompatible  at  common  law,  and  there  is  no  oonstitutional 
implication  that  both  offices  shall  be  held  together.  It  would  fol- 
low, therefore,  that  the  president  of  the  senate  would  hold  the  office 
of  governor,  once  incumbent,  without  reference  to  his  office  of  pres- 
ident of  the  senate.  Now,  as  two  offices  may  remain  distinct, 
though  the  officer  is  the  same  person,  it  would  seem  that  the  same 
principle  as  to  the  office  of  governor,  should  govern  the  holding  of 
the  office  of  governor  by  the  secretary  of  state. 

This  question,  therefore,  must,  also,  be  answered  in  favor  of  the 
appellant,  and  judgment  be  entered  accordingly. 

Judgment  reversed. 


SUPREME  COURT  OF  CALIFORNIA. 

Na  8.446. 

Grange  v.  Gough  et  al. 

Depariment  Two.    Filed  December  t,  1884* 

FocDiNos— Homestead— Residbnob.— Finding  that  the  defendants  did  not  nor  did  either 
el  them  reside  on  the  demanded  premises  at  the  time  of  filing  their  declaration  of  homestead 
held  supported  by  the  evidence. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial. 

John  WadCf  for  the  appellant^. 
E.  F.  Preston,  for  the  respondent. 

The  Coubt.  The  court  foqnd  that  the  demanded  premises  were 
neyer  at  any  time  the  separate  property  of  the  defendant,  Margaret 
Gough ;  and  that  the  defendants  did  not  nor  did  either  of  them  reside 
on  said  premises  at  the  time  of  filing  their  declaration  of  homestead. 
A  homestead  consists  of  the  dwelling-house  in  which  the  claimant 
resides,  and  the  land  on  which  the  same  is  situated,  selected  as  pro- 
vided in  title  V  of  the  civil  code:    0.  0.,  1,237. 

We  think  the  evidence,  though  conflicting,  was  sufficient  to 
justifv  these  findings. 

Judgment  and  order  affirmed. 
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No.  9,636. 

Oakland  Bank  of  Sayings  i;.  Applegabth. 

DetnrtmeiU  One,     Filed  December  f ,  I884, 

When  thib  Evidjcncs  is  Confliotimo  the  Judoxknt  or  the  Lower  Coubt  will  not  be 
disturbed . 

Tender  —Objections  to  Sufficiency  of—Waiver.— Objections  to  the  sufficiency  of  the 
amount  tendered  must  be  made  «t  the  time  of  tender,  or  the  same  are  waived. 

Appeal  from  a  jadgment  of  the  superior  court  for  Merced  county, 
entered  in  fsYor  of  the  defendant  and  from  an  order  denying  the 
plaintiff  a  new  trial.     The  opinion  states  the  facts. 

J.  K.  Law,  for  the  appellant. 

W.  8,  Oood/dlow  and  E.  Jackman,  for  the  respondent. 

MoBBisoN,  0.  J.  The  plaintiff  brought  this  suit  to  foreclose  a 
mortgage  on  lands  situate  in  Stanislaus  county,  and  judgment  was 
rendered  for  the  defendant,  on  the  ground  that  the  amount  due  on 
the  mortgage  debt  was  duly  tendered  before  suit  brought.     The 

Erincipal  object  in  the  case  seemed  to  be  the  institution  of  a  suit 
efore  the  defendant  could  make  a  legal  tender  of  the  amount  due, 
and  there  seems  to  have  been  such  a  small  interval  of  time  between 
the  tender  and  the  filing  of  the  complaint,  that  it  was  scarcely  ap- 
preciable. Why  this  anxiety  to  bring  the  suit  before  the  defendant 
could  make  his  tender  is  only  to  be  accounted  for  by  the  fact  that 
the  plaiiltifif  was  desirous  of  collecting  the  percentage,  provided  for 
in  the  mortgage  to  cover  legal  expenses.  This  mortgage  had  been 
sent  to  the  attorney  of  the  plaintiff  at  Merced  for  foreclosure,  before 
any  steps  looking  toward  a  tender  had  been  taken  by  the  def endant, 
and  the  ascertainment  of  the  fact  that  legal  proceedings  were  about 
to  be  instituted,  probably  stimulated  the  defendant  to  action  and 
prompted  him  to  make  the  tender  as  speedily  as  possible.  At  all 
events,  the  testimony  of  the  exact  time  when  the  tender  was  made 
and  that  relating  to  the  precise  moment  when  the  complaint  was  filed, 
was  such  as  to  raise  a  doubt  which  act  was  first  in  point  of  time. 
The  court  below  found  that  the  tender  was  first  in  point  of  time,  and 
we  are  not  prepared  to  say  that  such  conclusion  was  not  warranted 
by  the  evidence.  On  a  disputed  fact  of  this  character  the  court 
would  hardly  strain  a  point  to  reach  a  different  conclusion,  and  we 
are  satisfied  with  that  arrived  at  by  the  court  below. 

The  third  finding  is:  "that,  on  the  first  day  of  September,  A.  D. 
1882,  at  the  hour  of  2  p.  m.,  and  before  the  commencement  of  this 
action,  defendant  tendered  to  and  offered  to  pay  to  plaintiff,  the 
sum  of  SIX  thousand  three  hundred  and  thirty-four  dollars  and  fifty- 
six  cents,  in  United  States  gold  coin,  in  payment  and  satis- 
faction of  said  note  and  mortgage.  That  plaintiff  did  not  make  or 
specify  any  objection  to  said  sum  of  six  thousand  three  hundred 
and  thirty-four  dollars  and  fifty-six  cents,  or  to  the  amount 
thereof,  nor  did  plaintiff  specify  any  other  as  the  amount  which  it 
required,  but  then  and  there  refused,  and  ever  since  has  refused,  to 

Ho.  SI— 2. 


606  West  Ooabt  Bepobteb.  [Snp.  Ct.  Oal. 

accept  from  defeodant  said  snm  or  any  part  thereof.  The  defend- 
ant has  at  all  times  been  ready  and  willing  to  pay  plaintiff  said  sum 
of  six  thousand  three  hundred  and  thirty-four  dollars  and  fifty- 
six  cents,  and  did,  at  the  time  of  filing  his  answer  herein,  bring 
into  court  and  deposit  therein  for  plaintiff  said  sum  so  tendered  to 
plaintiff  as  aforesaid." 

By  section  2,076,  G.  C.  P.,  it  is  provided  that  ''the  person  to 
whom  a  tender  is  made,  must,  at  the  time,  specify  any  objection  he 
may  have  to  the  money,  instrument  or  property,  or  he  must  be 
deemed  to  have  waived  it:  and  if  the  objection  be  to  the  amount 
of  money,  the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms  or  kind  which  he  re- 
quires, or  be  precluded  from  objecting  afterwards." 

Under  the  circumstances  of  this  case,  it  was  no  great  hardship 
for  the  plaintiff  to  be  charged  with  the  costs  of  the  litigation,  and 
we  must  affirm  the  judgment. 

Motion  to  dismiss  the  appeal  denied. 

Judgment  and  order  affirmed. 

MYfiiOE,  J.,  and  Boss,  J.,   concurred. 


No.  20,008b 

People  v.  Bighetti. 

/>9»rlfn«n<  Tv?o.   Filed  December  t,  1884, 

Laboeny— Valus  of  Propkrtt,  how  Stated— iNFOBVAnoN.— An  information  for  Uroenr 
need  not  allege  that  the  value  of  the  property  stolen  was  "  in  current  coin  of  the  United 
States.'* 

Witness  Swearing  Falsely— Effeot  of  Testimony— Instruotiox.— The  court  maj  in- 
struct the  jury  that  ''if  any  witness  has,  in  their  opinion,  sworn  falsely  in  any  material  re- 
spect, he  is  to  be  distrusted  in  all  others,  and  his  testimony  is  not  to  be  accepted  and  acted  on 
without  great  caution." 

Larceny  in  Second  Deoree— Petit  Larceny— Verdict.— A  verdict  finding  the  defend- 
ant guilty  of  larceny  in  the  "second  degree,"  is  equivalent,  under  section  486  of  the  penal 
code,  to  a  verdict  for  petit  larceny. 

Petit  Larceny— Punishment  for— Fine  and  Imprisonment.— A  judgment  upon  a  con- 
viction fur  petit  larceny  may  provide  for  a  punishment  by  fine  or  imprisonment,  or  both.  If 
both  are  ordered,  the  judgment  may  direct  that  the  defendant  be  further  imprisoned  until 
such  fine  be  paid,  in  conformity  with  section  1,205  of  the  penal  code. 

Appeal  from  a  judgment  [of  the  superior  court  for  San  Luis 
Obispo  county.    Tne  opinion  states  the  facts. 

J.  M.   WUcoxaan,  for  the  appellant. 
Attorney 'Genercd,  for  the  respondent. 

The  Court.  Information  for  grant}  larceny.  The  defendant, 
Thomas  Bighetti,  was  separately  tried. 

The  information  charges  the  theft  to  have  been  of  thirty  sacks  of 
barley  of  the  value  of  forty-five  dollars  and  seven  sacks  of  wheat  of 
the  value  of  twelve  dollars,  all  of  the  value  of  fifty-seven  dollars,  the 
property  of  Mark  Elber^,  and  that  the  ofifense  was  committed  in  the 
county  of  ,San  Luis  Obispo,  on  the  twentieth  of  September,  1883. 
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1.  There  is  nothing  in  the  point  that  the  information  should  have 
averred  ''that  the  valae  stated  was  in  current  coin  of  the  United 
States r  People  v.  Poggi,  19  Oal.,  600;  Penal  Code,  487. 

The  articles  are  stated  to  have  been  taken  at  the  same  time  and 
place,  sufficiently  to  constitute  grand  larceny. 
The  demurrer  was  therefore  properly  overruled. 

2.  The  court  instructed  the  jury:  ''If  any  witness  has,  in  your 
jadKment,  sworn  falaely  in  any  material  respect,  he  is  to  be  dis- 
trusted  in  all  others,  and  his  testimony  is  not  to  be  accepted  and  acted  on 
vriihoiit  great  caiUion.^^ 

The  defendant  urges  that  the  court  should  have  said  "  wilfully 
false,"  and  cited,  with  other  cases,  People  v.  Sprague,  53  Gal.,  494. 
The  instruction  given^  preceding  the  sentence  in  italics,  is  in  effect 
the  language  of  the  statute:  G.  C.  P.,  2,061.  This  court  held,  in 
People  V.  Sprague,  supra^  that  the  word  ' '  wilfully  "  did  not  change 
the  effect  of  the  language;  that  the  word  "  false  "  is  not  the  equiva- 
lent of  mistake;  therefore,  if  a  witness  be  believed  to  have  sworn 
*' falsely,"  he  is  believed  to  have  sworn  so  wilfully.  The  addition 
of  the  words  in  italics  constituted  no  error.  If  a  witness  is  declared 
by  law  to  be  distrusted,  is  not  his  testimony  to  be  acted  on  with 
caution — great  caution  ?  Would  defendant's  counsel  present  to  us, 
in  earnest,  the  proposition  that  if  a  witness  is  to  be  distrusted,  still 
his  testimony  is  to  be  taken  without  caution  ? 

3.  The  instructions  concerning  circumstantial  evidence,  con- 
sidered together,  show  no  error. 

4.  The  jury  found  the  defendant  guilty  of  "  larceny  in  the  second 
degree."  The  defendant  urges  that  this  is  no  offense  known  to  the 
law.  A  complete  answer  is  found  in  the  penal  code,  section  486 : 
**  Larceny  is  divided  into  two  degrees,  the  first  of  which  is  termed 
grand  larceny,  the  second  petit  larceny."  Here  the  degrees  are 
given,  and  a  name  is  given  to  each  degree.  We  think  the  language 
of  the  statute  justified  the  use  of  the  term  "  larceny  in  the  second 
degree,"  as  standing  for  and  representing  "  petit  larceny." 

6.  The  defendant  was  sentenced  to  imprisonment  for  six  months, 
and  to  pay  a  fine  of  three  hundred  and  sixty-five  dollars,  with  the 
addition  '*  that  is  case  said  fine  is  not  paid  at  the  expiration  of  said 
term  of  six  months,  he  shall  be  confined  in  said  county  jail  until 
said  fine  be  satisfied,  not  exceeding  three  hundred  and  sixty-five 
days  from  the  eqpiration  of  said  term  of  six  months,  at  the  rate  of 
one  dollar  per  day  for  each  day  of  said  imprisonment." 

Petit  larceny  is  punishable  by  fine,  or  imprisonment,  or  both:  Penal 
Gode,  section  490.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satisfied,  specify- 
ing the  extent  of  imprisonment,  which  must  not  exceed  one  aay  for 
every  dollar  of  fine:  Section  1,205,  Penal  Gode.  This  last  section 
is  not,  as  contended  for  by  appellant,  limited  to  cases  of  fine  only, 
but  applies  to  cases  of  fine  whether  the  fine  be  coupled  with  a  sen- 
tence of  imprisonment,  or  whether  the  fine,  stand  alone  as  the  only 
punishment. 

Judgment  affirmed. 
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No.  8.463. 

Board  of  Education  v.  Franeun  et  als. 

DepattmaU  7\bo,   FUei  December  6, 1884, 
Recobd  hsld  to  DiscLOSB  NO  Matbkial  Error. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco.  This  was  an  action  to  recover  possession 
of  a  lot  claimed  to  belong  to  the  school  department  of  the  city  and 
county  of  San  Francisco.    The  plaintiff  had  judgment. 

George  F.  &  W.  H.  Sharp  and  Jarboe  dt  Harrison,  for  the  appel- 
lants. 

C.  H.  Parker,  for  the  respondent. 

The  Goubt.  Without  the  aid  of  any  argument,  oral  or  written,  or 
any  brief,  we  have  examined  the  record,  and  we  think  it  disolosds 
no  material  error. 

Judgment  affirmed. 


No.  9,76L 

In  be  Tbeadwell. 

In  Bank,   Filed  December  6,  1884. 

Reuoval  and  Sdspension  of  Attorney— What  Causes  Will  Jostipt. — ^Whether  an 
attorney  can  be  removed  or  suspended  from  the  bar  for  causes  other  than  those  specified  in 
section  287  of  the  code  of  civil  procedure,  qyaere;  but  in  this  caH6  the  court  concludes  not  to 
investigate  any  other  charges. 

PBOCEEDiNa  for  removal  of  an  attorney  from  the  bar. 

G.  E.  ffarpkam,  for  the  petitioner. 

A.  C.  Adams  and  W.  C.  Belcher,  for  the  respondent. 

The  Coubt.  Without  expressing  any  opinion  upon  the  question 
whether  this  court  could  remove  or  suspend  an  attorney  for  causes 
other  than  those  specified  in  section  287,  code  of  civil  procedure, 
we  have  concluded  in  this  case  not  to  investigate  the  charges  which, 
if  proven,  would  not  clearly  constitute  a  cause  for  suspension  or 
removal  under  the  provisions  of  the  code.  Therefore  the  objections 
to  the  charges  growing  out  of  respondent's  transactions  with  the 
Bank  of  Woodland  and  with  Adolph  Heine  and  wife,  or  either  of 
them,  are  sustained,  and  the  specifications  relating  to  said  charges 
are  ordered  stricken  out. 

And  it  is  further  ordered,  that  the  issue  raised  by  respondent's 

{)lea  of  not  guilty  to  the  remaining  charge  be  referred  to  A.  P.  Cat- 
in,  Esq.,  of  Sacramento,  to  take  testimony,  and  report  the  same  to 
this  court  with  all  convenient  dispatch. 
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No.  8,490. 

BeYNOLDS  V.  BOBEBTSON. 

DepartmetU  Two.    Filed  December  8,  2884. 

AoTioN  ON  JuDOMitNT— Dbfbnsb  OF  NUL  TiSL  RECORD— Demubrer. —A  defense  of  nnl  tie  I 
record  to  an  action  on  a  judgment  is  good,  and  a  demurrer  thereto  should  be  overruled. 

Appeal  from  a  judgment  of  the  superior  oourt  for  the  city  and 
conniy  of  Ban  Francisco,  entered  in  favor  of  the  plaintiff.  The 
opinion  states  the  facts. 

I.  C.  Van  NesSf  for  the  appellant. 

H.  G.  Firebatigh,  for  the  respondent. 

The  Coubt.  The  first  defense  set  up  in  the  answer  of  defendant  is 
substantially  that  of  nul  tiel  record.  Such  a  defense  to  an  action  on 
a  judgment  is  a  good  one,  and  the  court,  therefore,  erred  in  sustain- 
ing a  demurrer  to  it. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 


No.  8.441. 

Ganahl  et  al.  v.  Soheb  et  al. 

Department  One,     Filed  December  8, 1884. 

MnrORITT— PXBIOD   OF,^WHXN  TbRMINATBB— STATUTE    OF    LlMFTATIONS—EjEOTMBNT.— A 

male  person  bom  on  the  eleventh  day  of  April,  1855,  becomes  of  M[e,  under  section  26  of  the 
civil  code,  at  the  first  minute  of  the  eleventn  day  of  April,  1876.  fiis  right  of  action  for  the 
reoover^r  of  real  estate  in  the  adverse  possession  of  another  commences  to  run  from  such  day, 
and  expires  after  a  period  of  five  years,  on  the  tenth  day  of  April,  1881. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendants,  and 
from  an  order  denying  the  plaintiffs  a  new  trial.  The  opinion  states 
the  facts. 

Carter  P.  Pomeroy,  for  the  appellants. 
H.  J.  TUden,  for  the  respondents. 

Boss,  J.  The  plaintiffs  claim  title  to  the  lot  of  land  in  contro- 
versy as  the  heirs-at-law  of  Henry  Ganahl,  who  died  intestate,  in 
the  state  of  Georgia,  on  the  twelfth  day  of  May,  1855.  That  what- 
ever rights,  if  any,  the  plaintiffs,  Maria  Ann  and  Ann  Elizabeth 
Ganahl,  acquired  in  the  premises  as  such  heirs-at-law,  became 
barred  by  the  provisions  of  the  statute  of  limitations,  prior  to  the 
commencement  of  this  action,  admits  of  no  question.  The  remaining 
plaintiff,  Henry  Gordon  Ganahl,  was  born  April  11,  1855.  Sec- 
tions 25  and  26  of  the  civil  code  of  this  state  provide: 

**  Section  25.     Minors  are: 

"1.    Males  under  twenty-one  years  of  age. 

''  2.    Females  under  eighteen  years  of  age. 

'^Section  26.  The  periods  specified  in  the  preceding  section 
must  be  calculated  from  the  first  minute  of  the  day  on  which  persons 
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are  born  to  the  same  minute  of  the  corresponding  day  completing 
theperiod  of  minority." 

Under  the  rule  prescribed  by  the  section  last  quoted,  Henry 
Oordon  Ganahl  became  of  age  the  first  minute  of  the  eleventh  day 
of  April,  1876,  and,  by  virtue  of  section  328  of  the  civil  code  of  pro- 
cedure, he  Tvas  entitled  to  commence  an  action  for  the  recovei^  of 
whatever  interest  he  had  in  the  land  within  the  period  of  five  years 
thereafter,  but  not  after  the  expiration  of  that  period.  In  comput- 
ing the  period  of  five  years  we  must  include  the  eleventh  day  of 
April,  1876,  because  as  the  plaintiff  in  question  attained  his  major- 
ity the  first  minute  of  that  day,  he  had  the  whole  of  the  day  in 
which  to  sue;  and  computing  that  as  the  first  day  of  the  fiveyears, 
the  whole  period  of  five  years  expired  with  the  tenth  dav  of  April, 
1881,  and  the  action  not  having  been  commenced  until  tne  eleventh 
day  of  April,  1881,  was  barred  by  the  provisions  of  the  statute. 
We  are  not,  therefore,  called  upon  to  consider  any  other  question  in 
the  case. 

Ju(^ment  and  order  affirmed. 

MoKee,  J.,  and  MoKinstbt,  J.,  concurred. 


No.  8.251. 

BeAOH  V.   HODODON  ET  AL« 

DepaHmetU  One,    Filed  December  8,  1884. 

AcnON  TO   BET  ASIDB   FRAUDULENT  GONVETANCB— PLACE  OF  TbIAL  OF.— An  action  by  Ml 

execution  creditor  to  set  aside  a  deed  made  by  his  execution  debtor,  upon  the  ground  that  the 
tame  was  fraudulently  executed,  is  not  an  action  to  enforce  a  lien  upon  real  property,  and 
need  not  be  commenced  in  the  county  where  the  land  is  situated. 

New  Trial— Ground  fob  Affecting  one  Party  only.— An  objection,  good  as  a  ground 
for  a  new  trial  on  the  part  of  one  party  only,  if  not  raised  by  him,  cannot  be  relied  on  by 
another  party. 

An  Order  Striking  out  an  Answer  is  not  Appealable. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendants  a  new  trial.  The  opinion  states 
the  facts. 

W.  H.  lompkins,  N.  F.  Flood  and  R.  H.  Lloyd,  for  the  appellants. 
E,  J.  &  J.  H,  Moore,  for  the  respondent. 

Boss,  J.  1.  This  is  not  an  action  to  enforce  a  lien  upon  real 
property,  but  a  bill  in  aid  of  execution  to  set  aside  two  certain  con- 
veyances made  by  .the  execution  debtor,  upon  the  ^ound  that  they 
were  fraudulently  executed.  Therefore,  the  provision  of  the  pres- 
ent constitution  requiring  actions  for  the  enforcement  of  liens  upon 
real  estate  to  be  commenced  in  the  county  in  which  such  real  prop- 
erty is  situated,  does  not  apply. 

2.  There  is  no  specification  calling  in  question  the  order  strik- 
ing out  the  answer  of  Hildreth.     Nor  did  Hildreth  move  for  a  new 
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trial.    Therefore,  no  objection  which  might  have  been  ground  for  a 
new  trial  on  his  part  alone,  can  be  considered. 

3.  By  stipulation  of  counsel,  the  answer  originally  filed  was 
made  to  stand  as  the  answer  to  the  complaint  as  amended. 

4.  We  cannot  say  the  court  below  was  not  justified  in  finding 
that  the  deeds  in  question  were  made  in  fraud  of  the  plaintiff's 
rights. 

6.  The  order  striking  out  the  answer  of  defendant  Hildreth  is  not 
appealable;  the  appeal  therefrom  is  therefore  dismissed  and  the 
judgment  and  order  refusing  a  new  trial  are  affirmed. 

MoEee,  J.,  and  MoEinstbt,  J.,  concurred 


No.  8,274. 

DoKLAND  V.  Dobland. 

DepaHment  One.    Filed  DeeenUmr  8,  1884, 

Loan— <TiHi  or  Repatment—Presumption— Statute  or  Limitation.— A  loan  of  money 
18  preBomed  to  be  repayable  on  demand,  when  no  time  for  repayment  is  specified;  and  the 
statute  of  limitations  commences  to  run  against  such  loan  from  the  date  thereof  < 

Estate  or  Deceased  Person— Claim  Barred  by  Statute  or  Limitations— Allowance 
or. — ^An  administrator  has  no  authority  to  allow  a  claim  against  the  estate  based  on  a  loan 
which  has  become  barred  by  the  statute  of  limitations. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

J,  M,  Wood,  for  the  appellant. 
M.  Lynch,  for  the  respondent. 

Boss,  J.  The  real  contest  between  the  parties  to  this  action  re- 
lates to  the  cause  of  action  stated  in  the  first  count  of  the  complaint, 
as  amended,  wherein  it  is  averred  that  on  the  twenty-eighth  of  April, 
1877,  the  defendant's  intestate — Henry  S.  Borland — became  indebted 
to  the  plaintiff's  assignor — James  F.  Borland — in  the  sum  of  two 
thousand  five  hundred  dellars,  gold  coin,  "for  money  lent  by  said 
James  F.  Borland  to  said  Henry  S.  Borland,  and  for  money  paid, 
laid  out,  and  expended  by  said  James  F.  Borland  to  and  for  the  use 
of  said  Henry  S.  Borland,  and  at  his  request,  which  sum  he  then 
and  there  promised  and  agreed  to  repay  to  said  James  F.  Borland 
in  six  months  thereafter,  with  interest,"  at  a  certain  rate.  The  court 
below,  in  effect,  found  the  facts  to  be  as  alleged;  and  this  finding, 
the  appellant  contends,  and  we  think,  is  unsupported  by  the  evi- 
dence. 

The  action  grew  out  of  the  refusal  of  the  administratrix  of  the 
estate  of  Henry  S.  Borland,  who  died  April  14, 1878,  to  allow  a  claim 
presented  by  James  F.  Borland  against  the  said  estate  for  the  amount 
here  in  question,  together  with  some  other  amounts  concerning  which 
no  question  is  made.     There  was  testimony  given  on  behalf  of  plaintiff 
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to  the  effect  that  in  the  early  part  of  1872,  James  F.  Dorland  bor- 
rowed of  the  German  Savings  and  Loan  Society  for  the  boiefit  of 
his  brother,  the  deceased  Henry  S.  Dorland,  the  sum  of  five  tlionsand 
dollars,  for  the  repayment  of  which  he  executed  to  the  bank  his 
promissory  note  for  that  amount,  secured  by  a  mortgage  upon  cer- 
tain real  estate;  that  Henry  S.  received  the  money  as  a  loan  from 
James  F.  Dorland,  and  paid  the  interest  on  the  note  and  mortgage 
to  the  bank,  and  on  the  twenty-fourth  of  February,  1873,  paid  to 
the  bank  three  thousand  five  hundred  dollars  of  the  princial  of  said 
note  and  mortgage.  On  the  twenty-eighth  of  April,  1877,  the  statute 
of  limitations  had  nearly  run  against  the  note  and  mortgage  executed 
by  James  F.  Dorland  in  1872,  and  there  was  then  due  and  unpaid 
thereon  the  sum  of  one  thousand  five  hundred  dollars.  The  bank 
had,  also,  upon  a  written  order  of  James  F.  Dorland,  paid  one  thou- 
sand dollars  in  discharge  of  a  street  assessment  against  the  mort- 
gaged property,  due  from  James  F.  Dorland.  For  the  bidance  due 
upon  the  note  and  mortgage  of  1872,  and  for  the  amount  paid  by  the 
bank  in  discharge  of  the  street  assessment,  aggregating  two  thou- 
sand five  hundred  dollars,  James  F.  Dorland,  on  the  twenty-eightii 
of  April,  1877,  executed  to  the  bank  a  new  note  and  mortgage.  One 
thousand  dollars  of  this  amount  was  for  the  money  the  bank  paid  on 
the  written  order  of  James  F.  Dorland  in  satisfactian  of  a  debt  due 
from  him.  With  respect  to  the  remaining  fifteen  hundred  dollars  of 
the  amount,  the  note  and  mortgage  of  April  28,  1877,  was  but  a  re- 
newal to  that  extent  of  the  note  and  mortgage  of  1872.  It  was  in 
1872  that  James  F.  Dorland  let  Henry  S.  Dorland  have  the  money. 
No  time  being  specified  within  which  it  was  to  be  repaid,  the  pre- 
sumption of  law  IS  that  it  was  to  be  repaid  on  demand;  and  that 
being  so,  the  statute  of  limitations  commenced  to  run  from  the  time 
of  the  loan:  Angell  on  Limitations,  sec.  95,  and  authorities  there 
cited.  To  take  the  case  out  of  the  operation  of  that  statute,  there 
must  have  been  some  acknowledgment  or  promise,  evidenced  by 
writing,  signed  by  Henry  S.  Dorland :  Gode  of  Civil  Procedure,  sec. 
360;  Estate  of  Galvin,  61  Gal.,  215.  None  such  was  shown.  The 
statute  of  limitations  had  run  against  the  loan  to  Henry  S.  Dorland, 
and  the  administratrix  of  his  estate  was,  by  section  1,499  of  the 
code  of  civil  procedure,  prohibited  from  allowing  a  chum  against 
the  estate  based  upon  it. 

The  appeal  from  the  judgment,  having  been  taken  too  late,  must 
be  dismissed. 

Appeal  from  judgment  dismissed.    Appeal  from  order  refusing  a 
new  trial  reversed,  and  cause  remanded  for  a  new  trial. 

MgKee,  J.,  and  McKinstby,  J.,  concurred. 
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No.  8.280. 

DooLAN  ET  AL.  V.  CUNNINGHAM,  Administrator,  etc. 

Lepitrimewt  Two.    FiUd  December  8,  I884, 

Clerical  Ebbob  in  Ck)27CLU8ioNB  or  Law— IifUATERiAL  Erbob.— The  use  of  the  word 
^'defendant"  instead  of  "defendants,"  in  the  conclusions  of  law  found  by  the  court,  is  a  mere 
clerical  error  and  entitled  to  no  regard . 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco. 

George  W.  Tyler,  for  the  appellants. 
Gary  dt  lirouU,  for  the  respondent. 

The  Coubt.  We  have  examined  the  record  in  this  case,  and  find 
it  without  error.  The  use  of  the  word  ''defendant "  instead  of 
**  defendants  "  in  the  conclusions  of  law,  is  so  clearly  a  mere  clerical 
misprision,  that  we  do  not  think  it  entitled  to  any  regard. 

Judgment  affirmed. 


No.  8,200. 

LuNDY  V.  Obntbal  Paoifio  Bailboad  Company. 

Department  Two,    FUed  December  8,  I884. 

Railboad — TiCKBT  LiMiTBD  AS  TO  TiMi — ^RiOHTS  ov  Pabsbnoisb.— A  railroad  ticket  en- 
titUng  the  purchaser  to  a  pontinued  passage  between  two  given  points,  if  used  within  a  certain 
time,  is  good  for  such  continued  passage  if  the  same  be  commenced  within  the  time  limited. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant,  and'from 
an  order  denying  the  plaintiff  a  new  trial.  The  opinion  states  the 
facts. 

W.  H.  Fifield^  for  the  appellant. 
Wilson  dk  Wfison,  for  the  respondent. 

Thobnton,  J.  The  court  below,  in  granting  the  nonsuit  in  this 
case,  misconceived  the  meaning  of  the  contract  for  passage  between 
the  plaintiff  and  defendant.  In  our  view,  it  was  only  required  of 
the  plaintiff  that  he  present  himself  at  the  cars  of  the  Union  Paoifio 
Bailroad  Company,  or  of  the  defendant,  and  take  passage  at  any 
time  within  nine  days  from  the  twelfth  day  of  March,  1874.  The 
plaintiff  took  passage  on  the  twenty-first  of  the  same  month,  and  was 
illegally  ejected  from  the  cars  of  defendant  by  its  servant,  on  the 
morning  of  the  twenty-fifth  following. 

The  admission  of  defendant  showed  clearly  that  the  contract  for 
carrying  the  plaintiff  from  Omaha  to  San  Francisco,  though  made 
by  the  Union  Pacific  Bailroad  Company,  was  made  by  authority  of 
defendant. 

We  have  no  doubt  that  the  action  was  properly  brought  against 
the  defendant. 
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We  see  nothing  in  the  evidence  to  uphold  the  ruling  of  the  court 
below,  non-suiting  the  plaintiff,  and  the  judgment  and  order  denying 
a  new  trial  are,  therefore,  reversed  and  the  cause  remanded,  that  a 
new  trial  may  be  had  in  accordance  with  the  views  hereinjexpressed. 

Shabpstein,  J.,  and  Mtbioe,  J.,  concurred. 


Ko.  8.476. 

Samuels  v.   Toungeb  and  wife. 

Depariment  Two,    Filed  December  8, 1884, 

DiMURRBR  TO  THB  Ck)lfPLAINT  HBLD  PROPERLT  OVERRULED. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff. 

B.  W.  JUcOruw,  for  the  appellants. 
Carl  8.  Graef,  for  the  respondent. 

The  Ooubt:    The  court  below  did  not  err  in  overruling  the  de- 
murrer to  the  complaint. 
We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


No.  8,267. 
MoCOBMIOK  V.  FiTZPATRIOK  ET  AL. 

DeiMtiment  Two,    Filed  December  8, 1884, 

DBunRBER  HELD  Properlt  OVERRULED,  and  DO  error  m  refusing  to  set  aside    the  jadg> 
ment 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  refusing  to  set  aside  the  judgment. 

M.  C.  Hassetty  for  the  appellants. 
F.  L,  Sidlivan,  for  the  respondent. 

The  Coubt.  The  demurrer  to  the  complaint  was  properly  over- 
ruled. 

We  find  no  error  in  the  rufusal  of  the  court  to  set  aside  the  judg- 
ment against  the  defendants. 

Judgment  and  order  affirmed. 
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No.  9,578. 

Lewis  et  al.  v.  S.  P.  C.  R.  R.  Co. 

In  Bank,    Filed  December  9.  1S84,     * 

A0TEON8  Against^  Corporations— Vbnoe — CJonstitutional  Law. — ^Section  16  of  article 
XII  of  the  oonstitiition,  providing  that  "  a  corporation  or  association  maybe  suecl  in  the 
county  where  the  contract  is  made  or  is  to  be  performed,  or  where  the  obligation  or  liability 
arises,  or  the  breach  fiocurs,  or  in  the  county  where  the  principal  place  of  business  of  such 
oorporation  is  situated,  subject  to  the  power  of  the  court  to  change  the  place  of  trial  as  in 
other  cases,"  is  applicable  to  actions  arising  from  torts  as  well  as  from  contracts.  Buch  pro- 
vision is  not  in  conflict  with  the  fourteenth  amendment  to  the  constitution  of  the  United 
SUtes. 

Appeal  from  an  order  of  the  superior  coart  for  Santa  Clara 
oonnty,  denying  a  motion  for  a  change  of  venue.  The  opinion  states 
the  facts. 

Wallace^  PiUabury  de  Blanding,  for  the  appellant. 
Laine  dk  Johnson^  for  the  respondents. 

Ross,  J.  Section  16  of  article  XII  of  the  present  constitution  of 
the  state  reads:  ''A  corporation  or  association  may  be  sued  in  the 
county  where  the  contract  is  made  or  is  to  be  performed,  or  where 
the  obligation  or  liability  arises,  or  the  breach  occurs,  or  in  the 
county  where  the  principal  place  of  such  corporation  is  situated, 
subject  to  the  power  of  the  court  to  change  the  place  of  trial  as  in 
other  cases." 

The  defendant  is  a  corporation,  having  its  principal  place  of  busi- 
ness in  the  city  and  county  of  San  Francisco,  and  was  sued  by  the 
plaintiff  in  the  county  of  Santa  Clara  to  recover  damages  for  inju- 
ries alleged  to  have  been  inflicted  upon  him  bv  defendant  on  the 
tenth  of  July,  1883,  in  the  said  county  of  Santa  Olara. 

Defendant  claims  the  right  to  have  the  action  tried  in  the  county 
where  it  has  its  principal  place  of  business  and  a  motion  to  that  end 
having  been  denied  by  the  court  below,  the  appeal  is  from  the  order 
of  refusal.  It  is  urged  that  the  provisions  of  the  constitution 
quoted,  apply  exclusively  to  matters  of  contract  and  have  no  appli- 
cation to  actions  of  tort.  We  do  not  think  the  language  employed 
admits  of  such  restriction.  And  that  none  such  was  intended  by 
the  framers  of  the  instrument  plainly  appears  from  the  proceedings 
of  the  constitutional  convention  at  the  time  the  section  in  question 
was  adopted :  Vol.  1,  pp.  452-3. 

Nor  are  we  able  to  see  wherein  the  provision  of  the  state  consti- 
tution in  question  conflicts  with  the  provision  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States. 

Order  affirmed. 

Mtbick,  J.,  Shabpstein,  J.,  Morrison,  C.  J.,  and  MoEee,  J.,  con- 
curred. 

Thornton,  J.    I  concur  in  the  judgment. 
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No.  8.846. 

Williams  v.  Santa  Claba  Mining  Company  of  Baltimobe  irr  al. 

IHpaHmeiU  One,     Filed  Deeember  9,  1884. 

Appeal  fbom  Judgment— Notice  of  Appeal— Sbbyice  of— Jurisdiction  of  Supuxi 
CouBTOvsB  Appeal. — TbeBupreme  court  ha«  no  power  to  hear  an  appeal  from  a  judgment 
unlees  the  appellant  has  eervea  a  notice  of  appeal  on  all  the  adverse  parties  whoee  righto  may 
be  affected  by  a  reversal  of  the  judgment;  or,  where  the  appeal  is  from  a  part  of  the  judgment, 
by  a  reversal  of  the  part  appealed  from.  But  a  modification  of  a  judgment  may  be  had  on 
an  appeal  from  the  whole  judgment,  although  some  of  the  adverse  parties  have  not  been 
served  with  notice  of  appeal,  provided  such  modification  can  not  affect  the  righto  of  the  par- 
ties not  served  with  notice. 

The  Same- Modification  of  Judgment. — On  an  appeal  from  ajudgmentasamentiiety 
the  power  of  the  supreme  court  is  not  limited  to  an  affirmance  or  reversal  of  the  judgment 
as  a  whole.  It  ma^  modify  the  judgment  when  a  modification  is  appropriate  and 
to  a  correct  determination  of  the  ri^to  of  the  parties. 

Mining  Claim— Definition  of— Mechanic's  Lien.— A  *'  mining  daim,'*a8  the  term  b 
in  the  statutes  of  the  United  States,  is  that  portion  of  a  vein  or  lode  and  of  the  adjoining  sor- 
face,  or  of  the  surface  and  subjacent  material,  to  which  a  claimant  has  acquired  the  rightof  pos- 
session by  virtue  of  a  compliance  with  the  laws  oi  the  United  States.and  the  local  rules  andcoa- 
toms  of  miners.  Independent  of  acts  of  congress,  providing  a  mode  for  tbe  acquisition  of  title 
to  the  mineral  lands  of  the  United  States,  the  term  "  mining  claim  "  has  always  been  ap- 
plied to  a  portion  of  Much  lands  to  which  the  right  of  exclusive  possession  and  enjoyment^  br 
a  private  person  or  persons,  has  been  fasserted  by  actual  occupation,  or  by  complianoe  witn 
local  mining  laws,  or  rules,  usa^  or  customs.  It  is  not  applicable  to  land,  the  title  to  which 
is  held  under  a  Spanish  or  Mexican  grant,  although  such  land  is  mineral  in  character,  oonse* 
quently  a  statute,  oreatiog  a  mechanic's  lien,  under  certain  circumstances  on  "  mining  dahns,** 
is  not  applicable  to  mineral  land  held  under  a  Spanish  or  Mexican  grant. 

Mortgage— Mechanic's  Lien— Pbioritt  of.— The  lien  of  a  recorded  mori^^age  or  of  a 
deed  of  trust  given  as  security  for  a  debt  takes  priority  over  a  subsequent  mechanic's  iien,  vo- 
der section  1,186  of  the  code  of  dvil  procedure. 

The  Same— Notice  not  to  be  Responsible  foe  Impbovement.— Section  1,192  of  the  code 
of  civil  procedure  requiring  the  "  owner  or  person  having  or  claiming  an  interest "  in  lands 
on  which  an  improvement  is  erected,  within  three  days  uter  he  has  obtained  knowledge  of 
the  intended  improvement,  to  give  notice  that  he  will  not  be  responsible  for  the  same,  and 
providing  that,  m  default  of  such  notice,  his  interest  shall  be  subject  to  the  lien  for  such  im- 
provement, filed  in  accordance  with  the  provisions  of  the  code,  does  not  apply  to  nor  affect 
the  interest  of  a  prior  mortgagee  under  a  recorded  mortgage. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Claia 
county,  and  from  an  order  denying  a  motion  for  a  new  trial.  The 
opinion  states  the  facts. 

McAllister  &  Bergin,  and  Winans,  Belknap  &  Oodotfy  for  the  ap- 
pellants. 

TF.  B.  Hardy f  for  the  respondent. 

McKiNSTBY,  J.  (1.)  The  decree  appealed  from  provides  that  the 
proceeds  of  the  sales  of  certain  properties  of  the  defendant,  the  Santa 
Clara  Mining  Company  of  Baltimore,  shall  be  applied — ^first,  to  the 
amount  adjudged  in  favor  of  plaintiff,  for  work  and  labor  done  by 
plaintiff  on  or  in  a  mine  of  said  defendant,  and  for  work  and  labor 
on  or  in  said  mine  done  by  assignors  of  plaintiff;  second,  to  the  claim 
of  the  defendant,  the  Farmers'  Loan  and  Trust  Company  of  the  city 
of  New  York;  third,  to  the  amount  found  due  the  defendants,  the 
executors  of  the  estate  of  William  O'Brien,  deceased,  and,  fourth, 
to  the  claim  of  the  Bank  of  California. 

The  appeal  is  by  the  executors  and  by  the  Farmers'  Loan  and  Trust 
Company.  Notice  of  appeal  was  served  on  plaintiff,  but  no  notice 
was  served  on  the  defendant,  the  Santa  Clara  Mining  Company,  or 
on  the  defendant,  the  Bank  of  California. 
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It  is  contended  by  respondent,  the  plaintiff,  that  this  court  has  no 
jurisdiction  to  disturb  the  judgment,  the  necessary  parties  not  hav- 
ing been  served  with  notice  of  appeal. 

This  court  has  not  jurisdiction  to  hear  an  appeal  from  a  judgment 
unless  the  appellant  shall  have  served  a  notice  of  appeal  on  all  the 
adverse  parties;  that  is  to  say,  upon  all  whose  rights  may  be  affected 
by  a  reversal  of  the  judgment;  or,  where  the  appeal  is  from  part  of 
a  judgment,  by  a  reversal  of  the  part  appealed  from.  And  where 
the  appeal  is  from  the  whole  judgment  this  court  has  no  jurisdiction 
to  modify  the  judgment  in  such  manner  as  shall  affect  the  rights  of 
the  parties  on  whom  notice  of  appeal  has  not  been  served,  as  such 
rights  have  been  ascertained  and  finally  determined  by  the  judg- 
ment. But  the  mere  fact  that  the  appeal  is  from  the  whole  judg- 
ment does  not  deprive  this  court  of  the  power  of  modifying  the  judg- 
ment, provided  such  modification  cannot  affect  the  rights  of  the  par- 
ties not  served  with  notice. 

Neither  the  defendant,  the  Santa  Clara  Company  nor  the  defend- 
ant, the  bank,  has  appealed  from  the  judgment  of  the  superior  court. 
The  first  is  satisfied  with  decree  providing  for  the  sale  of  its  lands 
(the  proceeds  to  be  distributed  among  the  parties  found  to  have  liens 
theieon),  and  the  bank  is  satisfied  with  the  priority  given  to  the 
other  liens.  It  is  apparent  that  a  modification  of  the  decree,  by 
whi'^h  the  appellants  may  be  given  precedence  to  the  plaintiff,  cannot 
affect  the  parties  not  served,  provided  no  additional  costs  are  im- 
posed as  a  lien  upon  the  property,  and  the  effect  of  a  modification 
will  not  be  to  impose  a  lien  for  costs.  For  the  purpose  of  deter- 
mining whether  such  modification  should  be  made,  we  are  of  opinion 
we  have  jurisdiction  to  entertain  the  appeal  from  the  judgment. 

Nor  do  the  cases  cited  by  respondent  uphold  an  opposite  view. 
In  Senter  v.  De  Bemal,  38  Gal.,  637,  which  was  an  appeal  from  a 
judgment  of  partition,  it  was  said:  ''Every  party  whose  interest  in 
the  subject  matter  of  the  appeal  is  adverse  to  or  will  be  affected  by 
the  reversal  or  modification  of  the  judgment  or  order  from  which  the 
appeal  has  been  taken,  is,  we  think,  an  advejrse  party  within  the 
meaning  of  the  provisions  of  the  code,  irrespective  of  the  question 
whether  he  appears  from  the  face  of  the  record  in  the  attitude  of 
plaintiff,  or  defendant,  or  intervener."  "  The  o(/i;er»e  party  *  *  * 
means  the  party  whose  interest  in  relation  to  the  subject  of  the  ap- 
peal is  in  conflict  with  the  reversal  of  the  order  or  decree  appealed 
from,  or  the  modification  sought  for  by  the  appeal :"  Thompson  v. 
Ellsworth,  1  Barb.  Ch.,  627. 

It  has  never  been  held  here  that,  on  an  appeal  from  a  judgment  as 
an  entirety,  the  power  of  this  court  is  limited  to  an  affirmance  or 
reversal  of  the  judgment  as  a  whole.  On  the  contrary,  it  has  been 
the  uniform  practice,  in  such  cases,  to  modify  the  judgment  when  a 
modification  is  appropriate  and  necessary  to  a  correct  determination 
of  the  rights  of  the  parties.  When  a  party  appeals  from  a  judg- 
ment as  a  whole,  he  Beeka  not  only  the  reversal,  but  also  any  proper 
modification  of  the  judgment.     Of  course,  he  can  never  obtain,  be- 
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cause  this  coart  has  no  power  to  grant,  a  modification  which  can 
affect  those  not  parties  to  the  appeal.  The  meaning  of  Senter  t. 
De  Bernal  is  yery  plain.  The  court  there  held  that  the  appellant 
must  notify  all  the  parties  who  are  interested  in  opposing  the  relief 
sought  bj  the  appeal,  '*or  his  appeal,  as  to  those  not  served,  will 
prove  ineffectual,  and  also  as  to  those  served,  if  the  relief  sought  is 
of  such  a  character  that  it  cannot  be  granted  as  to  the  latter  without 
being  granted  as  to  the  former  also" :  38  Cal. ,  632. 

In  re  Medburg,  48  Id.,  83,  it  was  said  that,  on  an  appeal  from  an 
order  of  the  probate  court  removing  a*  guardian  of  an  estate,  and 
appointing  another  in  his  stead,  the  newly  appointed  guardian  is  a 
necessary  party,  because  if  the  order  should  be  reversed  the  last 
appointee  would  be  displaced.  Beed  v.  Allison,  61  Gal.,  461,  was 
an  appeal  from  a  judgment  in  a  partition  suit,  where  the  adjudicated 
rights  of  all  the  parties  would  be  affected  by  a  reversal  of  the  judg- 
ment of  the  lower  court.  The  determination  in  Wittenbrock  v. 
Bellmer,  62  Id.,  568,  turned  upon  ''the  law  of  the  case/*  and  the 
existence  or  non-existence  of  any  judgment  to  be  appealed  from; 
and  in  0*Eane  v.  Daly,  63  Cal.,  317,  the  court  only  held  that  the 
co-defendants  of  appellant  would  be  affected  by  the  reversal  of  the 
judgment. 

(II.)  Sections  1,183  and  1,185  of  the  code  of  civil  procedure 
read: 

*'  1,183.  Mechanics,  material-men,  artisans,  architects  and  la- 
borers of  every  class  performing  labor  upon  or  furnishing  material 
to  be  used  in  the  construction,  alteration  or  repair  of  any  mining 
claim,  building,  wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel, 
fence,  machinery,  railroad,  wagon-road  or  other  structure,  shall  have 
a  lien  upon  the  property  upon  which  they  have  bestowed  labor  or 
furnished  material,  for  the  value  of  such  labor  done  and  material 
furnished.  This  lien  shall  not  be  affected  by  the  fact  that  no  money  i& 
due,  or  to  become  due,  on  any  contract  made  by  the  owner  with  any 
other  party." 

''1,185.  The  land  upon  which  any  building,  improvement  or 
structure  is  constructed,  together  with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for  the  convenient  use  and  oc- 
cupation thereof,  to  be  determined  by  the  court  on  rendering  judg- 
ment, is  also  subject  to  the  lien,  if  at  the  commencemt  of  the  wonc 
or  of  the  furnishing  of  the  materials  for  the  same,  the  land  belonged 
to  the  person  who  caused  said  building,  improvement  or  structure 
to  be  constructed,  altered  or  repaired;  but  if  such  person  owned 
less  than  a  fee  simple  estate  in  such  land,  then  only  his  interest 
therein  is  subject  to  such  lien." 

It  is  contended  by  respondent  that  section  1,183  gives  a  lien  to 
every  laborer  who  performs  labor  upon  any  mining  claim,  and  tUkt 
the  words  "  in  the  construction,  alteration  or  repair"  relate  to  mate- 
rial to  be  used  in,  and  not  to  labor  to  be  performed  on  "any  min- 
ing claim,  building,  wharf,  bridge,  ditch,  flume,  aqueduct,  tunnel, 
fence,  machinery,  railroad,  wagon-road,  or  other  structure." 
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Adopting  this  constraotion  of  the  language  the  section  would 
read:  **  Meohanios,  artisans,  architects  and  laborers  of  every  class 
performing  labor  upon  any  mining  claim,  etc.,  and  material-men 
furnishing  material  to  be  used  in  the  construction,  alteration,  or  re- 
pair of  any  mining  claim,  etc. ,  shall  have  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor  or  furnished  material,  etc."  Sut, 
while  this  view  of  the  legislative  intention  might  be  satisfactory  to 
the  plaintiff  herein,  it  would  not  perhaps  render  the  meaning  of  the 
section  of  the  code  more  easy  of  comprehension.  Unless  mining 
claims  can  be  ''  constructed,  altered  or  repaired"  material  cannot  be 
used  in  their  construction,  alteration  or  repair. 

But  if  it  be  conceded  that  one  who  works  upon  or  in  a  mining 
claim  may  secure  a  lien  for  the  value  of  his  labor  on  the  whole 
claim,  the  court  below  did  not  find  that  plaintiff  or  his  assignors 
"  bestowed  labor"  upon  a  mining  daiin.  A  '*  mining  claim,"  as  the 
term  is  used  in  the  statutes  of  the  United  IStates,  is  that  portion  of  a 
vein  or  lode  and  of  the  adjoining  surface,  or  of  the  surface  and  sub- 
jacent material,  to  which  a  claimant  has  acquired  the  right  of  possession 
by  virtue  of  a  compliance  with  the  laws  of  the  United  States  and  the 
local  rules  and  customs  of  miners  lOopp'sU.  8.  Mining  Decisions,  136, 
142;  Weeks  on  Mineral  Lands,  118.  Independent  of  acts  of  congress, 
providing  a  mode  for  the  acquisition  of  title  to  the  mineral  lands  of 
the  United  States,  the  term  ''mining  claim"  has  always  been  ap- 
plied to  a  portion  of  such  lands  to  which  the  right  of  exclusive  pos- 
session and  enjovment,  by  a  private  person  or  persons,  has  been  as- 
serted by  actual  occupation,  or  by  compliance  with  local  mining 
laws,  or  rules,  usages,  or  customs. 

In  the  case  now  here  the  court  below  found  that  the  defendant, 
the  Santa  Clara  company,  was  the  owner  of  two  tracts  of  land,  one 
being  a  portion  of  the  Uancho  Los  Gapitancillos  and  consisting  of 
eleven  hundred  and  nine  67-100  acres  (the  title  whereto  was  derived 
through  a  patent  from  the  United  States),  and  the  other  containing 
three  hundred  and  fourteen  88-100  acres,  being  Pueblo  tract.  No.  2, 
formerly  belonging  to  the  city  of  San  Jose.  The  court  also  found, 
that  ''the  whole  of  said  land  is  commonly  known  as  the  Guadalupe 
mine;"  and  then  proceeded  to  declare  a  lien  in  favor  of  plaintiff 
upon  both  tracts,  and  to  decree  that  the  fourteen  hundred  and 
twenty-four  65-100  acres  should  be  sold  to  satisfy  it. 

The  lands  directed  to  be  sold  were  not  a  "mining  claim,"  either 
in  the  popular  sense  of  the  words,  or  as  the  term  has  been  employed 
in  judicial  decisions,  or  as  it  is  used  in  the  code.  The  Fremont 
grant  is  not  a  "mining  claim,"  although  many  mines  have  been 
opened'  within  its  boundaries,  and  the  owners  of  the  grant  may 
claim  such  mines  to  be  their  own.  The  right  of  the  defendant,  the 
Santa  Clara  Company,  to  a  portion  of  the  Kancho  Los  Capitancillos, 
or  to  a  .portion  of  the  Pueblo  lands  of  San  Jose,  and  to  extract  ores 
therefrom,  in  no  way  depended  upon  a  claim  to  the  posssesion  made  in 
recognition  of  and  in  conformity  to  local  rules,  adopted  by  miners  of  a 
mining  district,  or  in  accordance  with  the  usages  or  customs  of  a  lo- 
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oality.  The  defendant  deriyes  its  title,  as  would  seem,  from  the  Mex- 
ican or  Spanish  Kovernment  to  the  larger  tract;  certainly  so  as  to  the 
Pueblo  land.  We  take  notice  that  no  patent,  based  upon  ''mining 
claims,"  could  have  been  issued  under  any  act  of  congress  for  tiie 
whole,  or  for  eleven  hundred  and  nine  acres  of  the  Bancho  Los  Capi- 
tancillos  The  plaintiff  could  not  acquire  the  statutory  lien  upon  the 
lands  of  the  Santa  Clara  Company,  simply  because  the  statute  does 
not  authorize  it.  It  may  be  that  the  statute  is  not  sufficiently  compre- 
hensiye;  indeed,  it  would,  perhaps,  be  difficult  to  say  why  one  class  of 
''material-men/'  or  laborers,  should  have  preference  over  another; 
why,  for  instance,  the  furnisher  of  seed,  or  the  plowman,  should 
not  have  a  lien  on  the  farm  of  him  to  whom  the  seed  is  supplied,  or 
for  whom  the  plowing  is  done.  But  the  legislature  has  seen  fit  to 
limit  the  benefit  of  the  lien  to  particular  classes,  and  we  are  not 
authorized  to  extend  it  to  others. 

(III.)  There  is  another  view  of  the  case  before  us,  which  we 
think  to  be  correct,  and  which  requires  a  modification  of  the  judg- 
ment. 

It  is  admitted  that  the  instruments  executed  by  the  defendant,  the 
Santa  Clara  Company,  to  the  appellants,  and  constituting  liens  upon 
the  property  decreed  to  be  sold,  were  recorded  prior  to  the  time  when 
any  labor  was  done  by  plaintiff  Or  his  assignors.  In  the  absence  of 
any  statutory  provisions  as  to  record  or  notice,  the  appellants'  liens 
would  have  precedence,  in  accordance  with  the  maxim,  qui  prior  eat 
in  tempore^  potior  est  jure. 

Section  1,186  of  the  code  of  civil  procedure  provides  : 

"  The  liens  provided  for  in  this  chapter  are  preferred  to  any  lien, 
mortgage,  or  other  incumbrance,  which  may  have  attached  subse- 
quent to  the  time  when  the  building,  improvement  or  structure  was 
commenced,  work  done,  or  materials  were  commenced  to  be  fur- 
nished; also,  to  any  lien,  mortgage,  or  other  incumbrance,  of  which 
the  lien-holder  had  no  notice,  and  which  was  unrecorded  at  the  time 
the  building,  improvement,  or  structure  was  commenced,  work  done, 
or  the  materials  were  commenced  to  be  furnished." 

There  can  be  no  doubt  that  the  effect  of  the  section  last  quoted, 
as  applied  to  the  facts  of  the  case  before  us,  is  to  give  priority  to 
the  liens  of  appellants;  or  rather,  the  section  does  not  take  from 
them  their  priority,  since  their  liens  were  recorded. 

Both  appellants  are  to  be  treated  simply  as  incumbrancers.  The 
fact  that  the  instrument  made  to  one  is  a  deed  of  trust,  does  not 
extend  the  interest  of  that  one  in  the  eye  of  a  court  of  equity, 
which  looks  beyond  the  form  to  the  actual  nature  of  contracts. 

It  is,  however,  insisted  by  counsel  for  respondent,  that  'the  ap- 
pellants bad  knowledge  that  he  or  his  assignors,  or  some  of  them, 
were  working  in  a  mine  of  the  Santa  Clara  Company,  and  failed  to 
give  notice  that  they  would  not  be  responsible  for  the  labor,  and, 
as  a  consequence,  lost  their  priority. 

Section  1,192  of  the  code  of  civil  procedure  reads  : 
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'*  Eyery  building  or  other  improvement  mentioned  in  section  1,183 
of  this  code,  constructed  apon  any  lands  with  the  knowledge  of  the 
owner,  or  the  person  having  or  claiming  any  interest  therein,  shall 
be  held  to  have  been  constracted  at  the  instance  of  such  owner  or 
person  having  or  claiming  anv  interest  therein,  and  the  interest 
owned  or  claimed  shall  be  subject  to  any  lien  filed  in  accordance 
with  the  provisions  of  this  chapter,  unless  such  owner  or  person 
hfkving  or  claiming  an  interest  therein  shall,  within  three  days  after 
he  shall  have  obtained  knowledge  of  the  construction,  alteration^  or 
repair,  or  the  intended  construction,  alteration,  or  repair,  give  no- 
tice that  he  will  not  be  responsible  for  the  same,  by  posting  a  notice 
in  writing  to  that  effect,  in  some  conspicuous  place  upon  said  land, 
or  upon  the  building  or  other  improvement  situated  thereon." 

The  language  of  the  section  last  recited,  which  treats  of  buildings 
and  improvements,  and  of  knowledge  of  the  construction,  etc.,  would 
hardly  cover  a  case  like  the  one  now  before  us.  But,  however  that 
may  be,  it  is  very  plain  the  "  owner  or  person  having  or  claiming 
an  interest"  in  the  lands  on  which  an  improvement  is  erected,  is  not 
the  person  referred  to  in  section  1,186  as  having  a  'Mien,  mortgage 
or  incumbrance." 

The  rule  nosdtur  d  sodis  is  clearly  applicable  to  the  "  person  hav- 
ing an  interest"  of  section  1,192.  The  section  provides  a  mode  for 
binding,  the  **  owner"  or  person  having  an  interest,  that  is,  one  hav- 
ing a  legal  estate  less  than  the  fee,  or  such  an  equity  as  may  be  en- 
forced by  securing  a  transfer  of  a  legal  estate.  The  right  of  mort- 
gagees and  incumbrancers,  with  reference  to  those  to  whom  ihe 
provisions  of  the  code  concede  a  lien,  are  fixed  and  determined  by 
section  1,186.  By  that  section  it  is  in  effect  provided  that  the  mort- 
gagee, whose  mortgage  is  duly  recorded,  shall  have  precedence  of 
any  lien  arising  out  of  work  subsequently  done  or  material  subse- 
quently furnished.  It  is  certainly  remarkable,  if  it  had  been  the  in- 
tention of  the  code-makers  that  the  recorded  mortgage,  thus  given 
priority,  might  be  deprived  of  its  priority  by  the  failure  of  the 
mortgagee  to  do  an  act,  imposed  upon  him  by  the  subsequent 
conduct  of  another,  that  such  event  should  not  have  been  provided 
for  in  the  section  which  treats  of  the  relative  rights  of  the  laborer 
or  material-man,  and  other  lien-holders,  mortgagees  or  incumbran- 
cers. 

But  it  is  well  settled  in  this  state  that  a  mortgage  is  merely  a  lien 
on,  and  passes  no  est^rte  or  interest  in  the  mortgaged  premises,  ex- 
cept for  the  purposes  of  taxation :  McMillan  v.  Bichards,  9  Cal. , 
365;  Button  v.  Warschauer,  21  Id.,  609.  In  Mack  v.  Wetzlar,  39 
Gal.,  256,  it  was  said,  a  mortgagee  has  neither  jus  in  re  nor  jus  ad 
reniy  but  a  mere  right  to  have  his  debt  paid  out  of  the  proceeds  of  a 
sale  of  the  mortgaged  property,  unless  it  should  be  otherwise  paid; 
that  it  is  a  right  which  will  pass  by  simple  assignment,  but  will 
in  no  case  pass  by  a  conveyance  of  the  land  alone.  It  is  manifest 
that  one  having  such  a  right  has  not  ''an  interest  in  the  lands,"  on 
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which  a  baildiog  or  improyement  may  be  oonstructed,  within  the 
meaning  of  section  1,192  of  the  code  of  ciyil  procedure. 

That  section  declares  no  consequence  to  follow  upon  a  failure, 
bj  a  person  haying  or  claiming  an  interest  in  the  lands  who  has  ob- 
tained knowledge  of  the  '*  construction,  alteration  or  repair/' and 
who  fails  to  giye  notice  that  he  ''will  not  be  responsible  for  the 
same,"  except  that  the  interest  of  such  person  ''  shall  be  subject  to 
auy  lien  filed  in  accordance  with  the  proyisions  of  this  chapter/' and 
sold  to  satisfy  the  same.  It  seems  sufficiently  plain  that  the  section 
of  the  code  refers  to  an  estate  or  interest  in  land  which  may  be  sold 
and  conyeyed  and  does  not  proyide  that  a  mere  lieu  shaU  become 
"  subject  to  another  subsequent  lien,  in  the  sense  that  the  later 
lien  shall  acquire  precedence  oyer  the  prior. 

As  the  (j^uestions  we  haye  considered  arise  upon  the  finding^  and 
decree,  it  is  not  necessary  to  determine  whether  we  haye  jursdiction 
of  the  appeal  from  the  order  denying  a  new  trial.  That  appeal  may 
be  dismissed. 

The  appeal  from  the  order  denying  the  motion  for  a  new  trial  is 
dismissed. 

The  judgment  is  reyersed  and  the  cause  is  remanded  with  direc- 
tion to  the  court  below  to  modify  the  judgment  in  accordance  with 
the  yiews  hereinbefore  expressed. 

Boss,  J.,  and  McEee,  J.,  concurred. 
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Wait  et  al.  v.  Wright  bt  al. 

J)eparlfMnt  One.    Filed  December  9,  lii84n 

Placr  of  Tbial  ok  Real  AonoNS— Constbdotion  of  Constitdtion.— Section  5,  artide 
VI,  of  the  constitution  of  1879.  requiring  "  that  all  actions  for  the  recovery  of  the  poases- 
flion  of,  auieting  the  title  to,  or  tor  the  enforcement  of  liens  upon  real  estate,  shall  be  com- 
menced  in  the  county  in  which  the  real  estate,  or  any  part  thereof  affected  by  such  action  or 
actions,  is  situated,"  is  not  retrospective  in  its  operation.  Consequently,  the  superior  court 
of  the  city  and  county  of  San  Francisco,  as  the  successor  of  the  district  court,  has  jurisdic- 
tion to  hear  and  determine  an  action  for  the  foreclosure  of  a  mortgage,  pending  in  such  latter 
court  at  the  adoption  of  the  present  constitution,  although  the  land  affected  thereby  is  situ- 
ated in  another  county. 

Dbmubbeb— MiSJOiKDKB  OF  DEFENDANTS  -IifMATEEiAL  Eeboe.— Where  certain  penons 
are  made  defendants,  in  an  action  to  foreclose  a  mortgage,  on  the  ground  that  they  claim 
some  right  or  interest  in  the  land  subsequent  to  the  lien  created  oy  the  mortgage,  and  they 
demur  oecause  of  their  misjoinder,  the  action  of  court  in  overruling  such  demurrer. 
Although  erroneous,  will  not  warrant  a  reversal,  if  the  court  finds  that  they  had  not  acquired 
any  rights  in  the  mortgaged  premises. 

Foreclosube  of  Mortgage— Statute  of  Limitations— Absence  of  Mortoaqob  fbom 
State. — The  absence  of  a  mortgagor  from  the  state  does  not  suspend  the  running  of  the 
statute  of  limitations  upon  the  mortgage  as  to  creditors  of  the  mortgagor,  who  have  ob- 
tained attachment  liens  on  the  premises  subsequent  to  the  mortgage. 

Levy  of  Attachment  on  Unoccupied  L\Nd— Posting  Notices. — An  attachment  lien 
upon  unoccupied  real  estate  is  not  created,  under  section  542  of  the  code  of  civil  procedure, 
unless  the  officer  executing  the  writ  posits  upon  the  land  a  copy  of  the  description  of  the 
land,  in  connection  with  a  copy  of  the  writ  of  attachment,  ana  of  the  notice  -that  the  land 
had  iaeen  attached. 
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Appeal  from  a  jadgment  of  the  superior  coart  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiffs,  and 
from  an  order  denying  the  defendants  a  new  trial.  The  opinion 
states  the  facts. 

J.  H,  Bvdd  and «/.  M,  Bothchild,  for  the  appellants. 

Taylor  dt  Haight,  and  Jarboe  dh  Han^n,  for  the  respondents. 

MgKee,  J.  On  the  second  of  October,  1873,  the  defendant, 
Wright,  mortgaged  certain  real  property  situated  in  Fresno  county, 
to  secure  payment  of  a  promissory  note  given,  in  words  and  figures, 
as  follows: 

"San  Francisco,  October  2d,  1873. 

**On  the  second  day  of  January,  1874,  without  grace,  for  value 
received,  I  promise  to  pay  to  Messrs.  Watt  and  McLennan,  or  or- 
der, at  their  office  in  the  city  of  San  Francisco,  the  sum  of  four 
^ousand  ($4,000)  dollars,  in  United  States  gold  coin,  with  interest 
at  the  rate  of  one  and  one-half  per  cent,  per  month,  payable  quar- 
terly in  like  gold  coin.  The  interest,  if  not  paid  as  it  becomes  due, 
to  be  added  to  the  principal,  and  become  a  part  thereof,  and  bear 
interest  at  the  same  rate. 

**  This  note  is  secured  by  a  mortgage  of  even  date  herewith. 

[Signed]  ''  J.  W.  A.  Wmght." 

Watt  and  McLennan,  the  promisees  named  in  said  note,  were  a 
firm,  of  which  Bobert  Watt,  F.  P.  McLennan  and  William  Watt 
were  members.  William  Watt  died  on  the  sixth  of  July,  1878.  His 
will  was  admitted  to  probate.  Bobert  Watt,  David  Watt  and  Emilv 
Watt  were  appointed  executors  and  executrix  thereof;  and  as  such 
they  qualified  and  entered  upon  the  discharge  of  their  duties.  On 
the  fifteenth  of  October,  1879,  they  and  the  surviving  partners  of 
William  Watt,  deceased,  brought  the  action  in  hand,  in  one  of  the 
late  district  courts  of  the  city  and  county  of  San  Francisco,  and 
against  the  mortgagor  and  against  the  other  defendants  as  subse- 
quent and  subordinate  lien  claimants  upon  the  mortgage  premises, 
to  foreclose  the  mortgage.  In  the  action  a  decree  foreclosing  the 
mortgage  and  barring  the  subsequent  claims  of  liens  upon  the  mort- 
gage premises  was  rendered  by  the  superior  court  of  the  city  and 
county  of  San  Francisco.  From  the  decree  all  the  defendants  to  the 
action  except  Wright,  the  mortgagor,  appealed,  and  the  questions 
raised  on  the  appeal  by  the  assignment  of  errors  are : 

1.  That  the  superior  court  had  no  jurisdiction  to  try  and  deter- 
mine the  action. 

2.  That  there  was  a  misjoinder  of  parties  plaintifis  to  the  action. 

3.  That  the  cause  of  action  stated  in  the  complaint  against  not 
only  the  mortgagor,  but  the  other  defendants,  as  subsequent  lien 
claimants,  was  barred  by  the  statute  of  limitations. 

.  1.  The  action  was  pending  in  the  district  court  when  the  consti- 
tution of  1879  went  into  effect.  The  constitution  abolished  the  dis- 
trict courts;  but  it  provided,  by  section  3  of  article  XXII,  for  the 
transfer  of  all  proceedings  pending  therein  to  the  superior  courts, 
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and  gaye  to  these  coarts  **  the  same  power  and  jarisdiction  oyer 
those  proceedings  as  if  thej  had  been,  in  the  first  instance,  com- 
menced, filed  or  lodged  in  the  superior  court."  At  the  same  time 
the  constitution  required  ' '  that  all  actions  for  the  recoyery  of  the 
possession  of,  quieting  the  title  to,  or  for  the  enforcement  of  liens 
upon  real  estate  shall  be  commenced  in  the  county  in  which  the 
real  estate  or  any  part  thereof  affected  by  such  action  or  actions  is 
situated:"  Section  5,  article  YI,  Constitution.  And  it  is  contended, 
that,  as  the  mortgaged  premises,  in  controyersy,  were  situated  in 
Fresno  county,  the  superior  court  of  the  city  and  county  of  San 
Francisco,  acquired  no  jurisdiction  of  the  action.  But  as  we  held 
in  Gurnee  y.  the  Superior  Court:  68  Cal.,  88;  that  proyisionof  the 
constitution  was  only  prospectiye  in  its  operation;  it,  therefore,  did 
not  apply  to  actions  which  were  commenced,  according  to  law,  in 
the  district  courts  and  were  pending  there  when  the  constitution 
went  into  operation.  To  such  actions  when  transferred  to  the 
proper  superior  court,  according  to  the  requirements  of  the  consti- 
tution, the  jurisdiction  of  the  superior  court  attached;  and  the  court 
was  authorized,  in  the  exercise  of  the  jurisdiction  granted  to  it  oyer 
such  actions,  to  hear  and  decide  them,  in  the  same  manner  and  to 
the  same  extent,  as  it  would  actions  commenced  within  its  own  origi- 
nal jurisdiction. 

2.  The  objection  that  there  is  a  misjoinder  of  parties  plaintifilB 
was  not  taken  by  Wright,  the  mortgagor — as  to  him  the  complaint 
was  taken  as  confessed;  but  Webster  and  Trahem,  who  were  made 
defendants,  upon  the  ground  that  they  claimed  some  right  or  inter- 
est in  the  land  subseauent  to  the  lien  created  by  the  mortgage, 
raised  the  question  by  demurrer  and  answer.  Their  demurrer  was 
oyerruled  and  as  to  them  the  cause  was  tried  upon  their  answer; 
and  as  the  court  found  that  they  had  not  acquired  any  rights  by 
statutory  leyy,  or  judgment  lien,  upon  the  mortgage  premises,  the 
error,  if  any,  in  oyerruling  the  demurrer,  or  in  holding  that  there 
was  no  misjoinder  of  parties  plaintiffs,  was  error  without  injury. 

3.  The  mortgage  debt  matured  on  the  second  of  January,  1874, 
and  the  action  to  foreclose  the  mortgage  was  not  commenced  until 
the  fifteenth  of  October,  1879 — more  than  fiye  years  and  nine 
months  after  the  cause  of  action  accrued.  Meantime,*  howeyer,  as 
the  ])laintiff  alleged,  and  the  court  found,  as  fact,  Wright,  the  mort- 
gagor, on  several  occasions,  temporarily  absented  himself  from  the 
state.  These  successive  temporary  absences  amounted  in  all  to 
twenty-two  months;  during  which  time  the  running  of  the  statute  of 
limitations  upon  the  mortgaged  debt  was  suspended  as  to  the  mort- 
gagor: Sec.  351,  C.  G.  P.;  Eodgers  y.  Hatch,  44  Cal.,  280;  and  as 
to  him  the  action  was  not  barred. 

But  if  not  barred  as  to  the  mortgagor,  it  is  contended,  that  the 
action  is  barred  as  against  the  other  defendants,  because  the  ab- 
sences of  the  mortgagor  from  the  state  did  not  suspend  the  running 
of  the  statute  of  limitations  upon  the  mortgage  as  to  them ;  and  as 
they  had  acquired  rights  in  the  mortgaged  premises  by  attachment 
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liens  subsequent  to  the  mortgage,-  it  was  necessary  for  the  mortga- 
gees, in  order  to  avoid  the  statute  of  limitations,  to  bring  this  action 
against  them,  as  subsequent  encumbrancers  or  lien  claimants,  within 
four  years  after  the  cause  of  action  accrued ;  for,  as  the  statute 
of  limitations  commenced  to  run  when  the  cause  of  action  accrued, 
its  running  was  not  suspended  by  any  disability  as  against  those 
who  were  always  within  the  process  of  the  court. 

The  contention  is  made  upon  the  authority  of  Wood  v.  Goodf el- 
low  et  al.,  43  Gal.,  185.  That  was  a  cause  in  which  it  appeared  three 
mortgages  had  been  given  on  the  premises;  the  first  was  given  in 
June,  1860,  on  the  undivided  interest  of  Goodfellow  in  the  premises; 
the  second,  in  October,  1860,  upon  the  entire  interests  in  the  premi- 
ses of  Goodfellow  and  the  other  joint  owners;  and  the  third  in  May, 
1862,  on  the  same  joint  interests.  About  six  months  after  the  exe- 
cution of  the  last  mortgage,  Goodfellow  left  the  state,  and  never  re- 
turned. Foreclosures  of  the  last  two  mortgages  were  obtained  in 
regular  proceedings,  to  which  the  first  morl^agee  was  not  made  a 
party.  Under  those  decrees  of  foreclosure  the  mortgaged  premises 
were  sold.  On  the  twelfth  of  Decemberr,  1862,  the  purchaser  went 
into  possession;  and,  on  the  thirtieth  of  March,  1864,  conveyed  the 
premises  by  deed  to  the  Keystone  Quartz  Mining  Company,  which 
entered  into  possession  under  its  deed,  and  were  in  possession  on 
the  eleventh  of  May,  1864,  when  the  administrator  of  the  estate  of 
the  first  mortgagee  (who  had  died  on  the  fourth  of  March,  1868) 
commenced  an  action  against  the  company  and  Goodfellow,  the 
mortgagor,  to  foreclose  the  mortgage.  Goodfellow  made  no  defense. 
The  company  pleaded  the  statute  of  limitations.  And  as  the  com- 
pany had  been,  by  itself  and  its  grantors,  in  the  actual  possession 
of  the  mortgaged  premises,  under  a  claim  of  right,  which  originated 
in  the  judicial  proceedings  upon  the  subsequent  mortgages,  for 
more  than  five  years  before  the  commencement  of  the  action,  and 
more  than  seven  years  had  run  since  the  cause  of  action  accrued  on 
the  mortgage  debt,  the  lower  court  sustained  the  plea  of  the  statute 
of  limitations. 

.  In  affirming  that  judgment,  the  late  Supreme  Court  said :  '  'It  is 
the  settled  doctrine  of  this  court  ^  ^  *  that  when  third  per- 
sons have  subsequently  acquired  interests  in  the  mortgaged  prop- 
erty, they  may  invoke  the  aid  of  the  statute  as  against  the  mortgage, 
even  though  the  mortgagor,  as  between  himself  and  the  mortgagee, 
may  have  waived  its  protection :  and  we  see  no  difference  in  princi-v 
pie  between  a  suspension  of  the  running  of  the  statute,  resulting 
from  an  express  waiver,  and  one  caused  by  the  voluntary  act  of  the 
mortgagor,  in  absenting  himself  from  the  State."  The  doctrine  thus 
announced  is  made  to  rest  upon  the  reason  that  interests  in  mort- 
gaged premises,  acquired  subsequently  to  the  mortgage,  constitute 
property;  and  the  owners  thereof  stand  in  the  same  relation  to  the 
mortgage  upon  the  property  by  the  original  owner,  as  if  their  prop- 
erty was  bound  as  collateral  security  for  the  payment  of  the  mort- 
gage debt;  but  the  time  for  the  payment  of  the  debt  cannot  be  ex- 
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tended  by  any  agreement  between  the  mortgagor  and  the  mortgagee 
to  which  they  were  not  a  party;  nor  by  the  voluntary  act  of  the 
mortgagor  in  absenting  himself  from  the  State;  and  if  the  mortgagee 
allows  the  time  of  the  statute  of  limitations  to  run  upon  the  mort- 
gage debt,  their  property  cannot  be  taken  from  them  and  applied 
to  the  payment  of  the  debt  which,  as  to  them,  is  barred  by  the  stat- 
ute. Assuming,  therefore,  that  the  appellants  here  acquired  the 
mortgagor's  equity  of  redemption,  by  the  judicial  proceedings 
founded  upon  the  levy  of  an  attachment,  on  the  fifth  of  August,  1876, 
on  the  mortgaged  premises,  it  follows — ^as  the  cause  of  action  on 
the  mortgage  debt  accrued  on  the  second  of  January,  1874,  ami  the 
action  was  not  commenced  until  October  15,  1879 — more  than  five 
years  and  nine  months  having  run,  that,  under  the  rule  of  Wood 
V.  Goodfellow,  supra,  the  time  of  the  statute  had  run,  and  the  cause 
of  action  was  barred,  as  to  the  subsequent  lien-holders,  notwith- 
standing the  twenty-two  months  absence  from  the  State  had  sus- 
pended the  running  of  the  statute  of  limitations  as  to  the  mortgagor. 
Bat  it  is  claimed  that  the  appellants  were  not  subsequent  lien- 
holders  upon  the  mortgaged  premises,  and  have  not  acquired  any 
interests  in  them  subsequent  to  the  plaintiff's  mortgage,  because, 
while  it  is  true  they  commenced  an  action  against  Wright,  the  mort- 
gagor, on  the  third  of  August,  1876,  in  which  a  writ  of  attachment 
was  issued,  which  came  to  the  hands  of  the  sheriff  of  Fresno  county 
to  be  executed  according  to  law,  he  did  not,  in  law  or  fact,  levy  the 
attachment  upon  the  mortgaged  premises.  And  the  court  imds: 
'  *  The  said  sheriff  did  not,  at  any  time,  attach  any  portion  of  the 
real  estate  and  lands  described  in  the  said  mortgage,  or  any  of  the 
right,  title  or  interest  of  the  defendant,  Wright,  therein."  The 
finding  is  founded  upon  the  return  of  the  o£Qcer  to  the  writ;  there 
was^  therefore,  no  conflict  of  evidence  as  to  the  fact.  The  return  is 
as  follows : 

"  State  of  Oalifobnia,  ) 
County  op  Fbesno.     j      ' 

*'  I  hereby  certify  that  I  received  the  annexed  writ  of  attachment 
on  the  third  day  of  August,  a.  d.  1876,  and  executed  the  same  on 
the  fifth  day  of  August,  a.  d.  1876,  by  attaching  all  the  right,  title 
and  interest  of  the  defendant,  J.  W.  A.  Wright,  of,  in  and  to  the 
following  described  property,  to  wit:  All  sec.  1,  T.  12  8.,  B.  17 
E.,  639.48  acres,  and  all  W.  J  of  sec.  6,  T.  12  S.,  B.  18  E.,  335.10 
acres,  situate,  lying  and  being  in  the  county  of  Fresno,  state  of 
California,  by  posting  a  notice  and  a  copy  of  said  attachment  on 
the  land  described,  and  by  filing  in  the  office  of  the  county  recorder 
of  the  county  of  Fresno,  for  record,  a  copy  of  said  attachment,  and 
a  notice  of  the  attachment,  with  a  description  of  the  property  at- 
tached annexed  to  said  copy  of  attachment,  this  tenth  day  of  August^ 
1876. 

"J.  Scott  Ashman,  Sheriff. 
*  *  By  A.  Witthousb,  Deputy  Sheriff/* 
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This  return  was  made  under  section  612,  G.  G.  P.,  which  required 
an  officer  to  whom  a  writ  of  attachment  was  directed  and  delivered, 
to  execute  the  same,  if  upon  real  property,  by  filing  with  the  re- 
corder of  the  county  in  which  the  property  may  be  situated,  (1)  a 
copy  of  the  writ  of  attachment,  together  with  a  descriptioQ  of  the 
property  attached,  and,  (2)  a  notice  that  it  is  attached,  and  by  leav- 
ing with  the  occupant  of  the  land,  if  the  land  be  occupied,  similar 
copies  of  the  writ,  description  of  the  land  and  notice  o!  the  attach- 
ment, or,  if  the  land  be  not  occupied,  then,  by  posting  similar 
copies  of  the  writ  of  attachment,  description  of  the  land  attached, 
and  notice  of  its  attachment  in  a  conspicuous  place  on  the  land. 

Whether  the  land  in  controversy  was  occupied  or  not  does  not 
appear  by  the  return:  but,  assuming  that  it  was  not  occupied,  the 
return  does  not  show  that  the  officer  posted  '^  in  a  conspicuous  place 
on  the  land,"  or  at  all,  a  copy  of  the  description  of  the  land  in  con- 
nection with  a  copy  of  the  writ  of  attachment  and  of  the  notice  that 
the  land  had  been  attached.  The  failure  of  the  officer  to  do  these 
things,  as  required  by  law,  and  in  the  order  prescribed  by  law,  was 
fatal  to  the  validity  of  the  levy  by  attachment:  Sharp  v.  Baird,  43 
Gal.,  677;  Main  v.  Tappener,  Id.,  206;  and  the  performance  of  the 
acts  done,  as  stated  in  the  return  of  the  officer,  was  insufficient  to 
create  a  statutory  lien  by  attachment  upon  the  property. 

Nor  was  there  any  lien  created  on  the  property  by  the  docketing 
of  the  judgment  rendered  in  the  attachment  suit  on  the  sixteenth  of 
August,  1879,  because  the  mortgagor  had,  in  October,  1877,  con- 
veyed the  equity  of  redemption  in  the  mortgaged  premises,  and  all 
his  right,  title  and  interest  therein  to  Bobert  Watt,  subject  to  the 
mortgage.  As,  therefore,  there  was  neither  statutory  levy  nor  judg- 
ment lien,  the  appellants  acquired  no  title  to  the  mortgaged  premises 
and  the  plaintiffs  were  entitled  to  the  decree  of  foreclosure  against 
them. 

There  is  no  error  in  the  record. 

Judgment  and  order  affirmed. 

Boss,  J.,  and  MgEinstby,  J.,  concurred. 


No.  9,433. 

SCHROEDER   V.  GrADY,  TaX  GoLLECTOB,  ETC. 

In  Bank.    Filed  December  10,  1884, 

State  Board  OF  Kqualization — Assessment  of  Mortgages —Equalization  of.— Under 
section  9,  article  XIII,  of  the  constitution,  the  state  board  of  equalization,  in  raising  the  as- 
sessment roll  of  a  county,  has  power  to  increase  the  valuation  of  mortgages  as  already  as- 
sessed. 

Appeal  from  a  judgment  of  the  superior  codrt  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  defendant.  The 
opinion  states  the  facts. 
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D.  M.  Ddmaa  and  J.  P.  Hoge,  for  the  appellant. 

William  Craig  and  E.  G.  Marshall,  Attorney-General,  for  the  re- 
spondent. 

The  Court.  Boss,  J.,  dissenting.  The  questions  involyed  and 
argued  in  this  case  were  disposed  of  in  People  v.  Dunn,  59  Cal., 
328.  With  the  conolusion  reached  in  that  case  we  are  satisfied,  and 
do  not  wish  to  change  it. 

Judgment  affirmea. 

Boss,  J.,  DISSENTING.  If  the  case  of  the  People  v.  Dunn,  59  Gal., 
328,  in  so  far  as  it  related  to  the  assessment  of  mortgages,  was 
rightly  decided,  the  judgment  now  appealed  from  should  ;be  affirmed. 
I  joined  in  that  decision,  but  subsequent  examination  and  reflection 
has  convinced  me  that  in  the  respect  indicated  the  case  was  wrongly 
decided.  The  precise  question  is  this:  At  twelve  o'clock  noon,  of 
tiie  first  Monday  in  March,  1883,  there  was  due  upon  a  certain  mort- 
gage ten  thousand  dollars,  and  no  more;  the  mortgage  was  assessed 
upon  the  assessment  roll  at  ten  thousand  dollars;  afterwards  the 
state  board  of  equalization*  increased  the  entire  assessment-roll  of 
the  county  fifteen  per  cent.  Does  this  action  of  the  state  board 
operate  upon  this  mortgage  assessment  ?  Proceeding  upon  the  idea 
that  it  is  the  commercial  value  of  the  debt  secured  by  the  mortgage 
which  forms  the  subject  of  the  assessment,  we  held  in  the  Dunn 
case  the  affirmative  of  the  proposition.  And  therein,  as  I  conceive* 
arose  the  error  in  the  ruling.  It  is  not  the  commercial  value  of  the 
debt  which  forms  the  subject  of  the  assessment.  And  this,  I  think, 
appears  from  the  provision  of  the  constitution  itself.  Section  4  of 
article  XIII  reads : 

"A  mortgage,  deed  of  trust,  contract,  or  other  obligation,  by 
which  a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and 
taxation,  be  deemed  and  treated  as  an  interest  in  the  property  af- 
fected thereby.  Except  as  to  railroad  and  other  quasi  public  cor- 
porations, in  case  of  debts  so  secured,  the  value  of  the  property  af- 
fected  by  such  mortgage,  deed  of  trust,  contract,  or  obligation,  leas 
the  value  of  such  security,  shall  be  assessed  and  taxed  to  the  owner 
of  the  property,  and  the  value  of  such  security  shall  be  assessed 
and  taxed  to  the  owner  thereof,  in  the  county,  city  or  district  in 
which  the  property  affected  thereby  is  situate.  The  taxes  so  levied 
shall  be  a  lien  upon  the  property,  and  security,  and  may  be  paid  by 
either  party  to  such  security;  if  paid  by  the  owner  of  the  security, 
the  tax  so  levied  upon  the  property  affected  thereby  shall  become  a 
part  of  the  debt  so  secured,  if  the  owner  of^the  property  shall  pay 
the  tax  so  levied  upon  such  security,  it  shall  constitute  a  payment 
thereon,  and  to  the  extent  of  such  payment  a  full  discharge  thereof; 
provided,  that  if  any  such  security  or  indebtedness  shall  be  paid  by 
any  such  debtor  or  debtors,  after  assessment  and  before  the  tax  levy, 
the  amount  of  sucli  levy  may  likewise  be  retained  by  such  debtor  or 
debtors,  and  shall  be  computed  according  to  the  tax  levy  for  the 
preceding  year." 
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Here,  then,  is  a  proYision  to  the  effect  that  in  the  case  of  a  debt 
secured  by  mortgage,  the  mortgage  shall,  for  the  purposes  of  assess- 
ment and  taxation,  be  deemed  and  treated  as  an  interest  in  the 
property  affected  thereby:  and  a  farther  provision  that  the  value  of 
the  property  affected  by  the  morgage,  less  the  value  of  the  security, 
shall  be  assessed  and  taxed  to  the  owner  of  the  property,  and  the 
value  of  the  security  shall  be  assessed  and  taxed  to  its  owner.  As 
the  mortgage,  which  in  the  case  under  consideration  is  the  security, 
is,  for  the  purposes  of  assessment  and  taxation,  to  be  deemed  and 
treated  as  an  interest  in  the  property  affected  thereby,  it  follows 
that  the  value  of  the  security,  whicn,  by  the  terms  of  the  constitu- 
tion, is  required  to  be  assessed  and  taxed  to  the  owner  thereof,  is 
so  much  in  value  of  the  land  as  would  be  required  to  satisfy  the 
mortgage.  It  is  manifest  that  this  cannot  be  more  than  the  amount 
of  the  mortgage,  while  it  may  be  less — less,  for  example,  where  the 
value  of  the  property  mortgaged  has  decreased  to  such  an  extent 
as  to  be  less  than  the  amount  of  the  mortgage.  It  seems  to  me, 
therefore,  that  where,  as  in  the  case  before  us,  the  full  amount  due 
upon  a  mortgage  has  been  asifessed  to  the  holder  thereof,  the  order 
of  the  state  board  increasing  the  assessment  roll  of  the  county  can 
no  more  apply  to  such  an  assessment  than  it  can  to  the  assessment 
of  money  already  assessed  at  its  legal  value.  That  this  is  the  view 
taken  by  the  legislature  of  the  provisions  of  the  constitution  upon 
the  subject,  appears  from  the  statutory  provisions  in  relation  to  as- 
sessments, and  particularly  by  section  3,678  of  the  political  code, 
which  provides  that  '  Vhen  partial  payments  have  been  made  on  a 
debt  secured  by  mortgage  or  deed  of  trust,  the  owner  is  authorized 
to  make  the  proper  deduction,  listing  only  the  balance  due  on  the  first 
Monday  in  March."  No  one,  I  presume,  would  contend  that  the 
legislature,  providing,  as  it  did,  that  when  partial  payments  have 
been  made  on  a  debt  secured  by  mortgage,  only  the  balance  due 
should  be  listed,  prescribed  or  ifitended  to  prescribe,  that  when  no 
payments  had  been  made,  more  than  the  amount  due  should  be 
listed.     For  these  reasons  I  dissent  from  the  judgment. 


No.  8.342. 

HoBABT  V.  T1LL8ON,  Tax  Collector,  etc. 

In  Bank.    FiUd  December  10, 1884. 

Writ  or  Prohibition-.-Functions  of— Judicial  and  Ministerial  Power.— Under  the 
constitution  the  only  office  of  the  writ  of  prohibition  is  to  prevent  courts  or  other  officers 
from  going  beyond  their  jurisdiction  in  the  execution  of  judicial  power  The  legislature 
cannot  enlarge  or  extend  the  office  of  such  writ,  so  as  to  include  ministerial  functions. 

The  Same— Tax  Collector— Prohibition  does  not  lie  against.— A  tax  collector  is  a 
ministerial  officer  and  as  such  he  cannot  be  restrained  by  prohibition  from  executing  the 
functions  of  his  office. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff  and  from 
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an  order  denying  the  defendant  a  new  trial.     The  opinion  states  the 
facts. 

J,  F.  Cowdery  and  David  McClure^  for  the  appellant. 
McAllister  dc  Bergin,  for  the  respondent. 

McEek,  J.  By  section  9  of  an  act  entitled  '*  an  act  in  relation  to 
the  assessment  and  collection  of  taxes  upon  personal  property  in 
the  city  and  coanty  of  San  Francisco/'  passed  April  18,  1874,  it  was 
provided  as  follows: 

*'Sec.  9.  The  assessor  may,  at  any  time  prior  to  the  fourth 
Monday  in  October  in  each  year,  specially  assess  any  property 
which  may  have  been  omitted,  and  which  shall  not  be  entered  upon 
the  regular  assessment-roll,  and  if  he  makes  any  such  special  assess- 
ment, he  shall  forthwith  deliver  a  copy  thereof  to  the  tax  collector, 
and  the  original  to  the  auditor,  who  shall  charge  the  tax  collector 
with  the  amount  of  taxes  due  thereon;  and  all  such  special  assess- 
ments shall  be  as  valid  and  shall  have  the  same  force  and  effect  as 
regular  assessments." 

Acting  under  the  provisions  of  that  law  the  assessor  of  the  said 
city  and  county,  before  the  fourth  Monday  in  October,  1880,  made 
a  special  assessment  of  personal  property,  as  belonging  to  the 
plaintiff  in  this  case,  which  had  not  been  entered  upon,  but  which 
was  omitted  from  the  regular  assessment -roll  which  had  been 
made  and  returned  by  the  assessor  for  the  fiscal  year  1880-81. 
A  copy  of  that  special  assessment  came  to  the  hands  of  the 
tax  collector  to  collect,  according  to  law,  the  amount  of  the 
taxes  levied  thereon.  But  upon  a  verified  petition  to  the  effect 
that  the  assessment  was  and  is  wholly  void,  and  that  the  taxes 
levied  thereon  were  also  void,  being  filed  and  presented  to  the 
superior  court  of  said  city  and  county,  a  writ  of  prohibition  was 
issued  restraining  the  tax  collector  from  collecting  said  taxes;  and 
upon  a  final  hearing  the  court  peipetually  prohibited  the  tax  collec- 
tor from  collecting  the  same.     In  so  ruling  the  court  erred. 

In  the  case  of  The  Farmers'  C^o-operative  Union  v.  Thresher,  62 
Gal.,  407,  which  was  a  petition  for  a  writ  of  prohibition  to  restrain 
a  tax-collector  from  proceeding  to  sell  personal  property  for  an 
alleged  illegal  tax,  we  held,  upou  the  authority  of  Cameron  v.  Een- 
field,  67  Gal.,  550,  that  the  legislature  could  not  enlarge  or  extend 
the  oifice  of  the  writ  of  prohibition,  so  as  to  include  ministerial 
functions.  The  only  office  of  the  writ  is^  therefore,  to  prevent  courts 
or  other  officers  from  going  beyond  their  jurisdiction  in  the  execu- 
tion of  judicial,  not  ministerial,  power. 

A  tax  collector  is  a  ministerial  officer,  and  as*  such  he  cannot  be 
restrained  by  prohibition  from  executing  the  functions  of  his  office. 
When  process  comes  to  the  hands  of  a  ministerial  officer  for  service 
according  to  law,  the  duty  devolves  upon  him  to  serve  it,  and  he 
must  do  so  at  his  risk.  If  the  process  be  voidable  or  void,  or  if  the 
acts  of  the  officer  under  it  are  illegal,  the  law  provides  ample  and 
.adequate  remedies  for  redress,  to  which  resort  must  be  had;  but 
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the  officer  himself  will  not  be  prohibited  from  the  performance  of 
his  dutj.  If  that  were  permissible,  the  clerk  of  a  court  coald  be 
prohibited  from  issuing  process,  or  the  sheriff  could  be  prohibited 
nrom  executing  it,  or  a  tax  collector  from  collecting  the  revenues  of 
the  state  or  a  county,  or  from  doing  any  other  ministerial  act,  and 
thus  the  political  affairs  of  the  state  would  be  involved  in  confusion. 
Hence  we  have  uniformly  held  that  the  writ  of  prohibition  does  not 
mn  against  ministerial  acts:  Le  Conte  v.  Berkeley^  57  Cal.,  269; 
People  V.  Board  of  Election  Commissioners,  54  Id.,  404;  Maarer  v. 
Mitchell,  53  Id.,  289;  Spring  Valley  W.  W.  v.  San  Franciscd,  52 
Id.,  111. 

Judgment  and  order  reversed  and  cause  remanded  with  direction 
to  the  court  below  to  sustain  the  demurrer  to  the  complaint. 

Thornton,  J.,  Boss,  J.*,  Mybige,  J.,  Morrison,  C.  J ,  and  Sharp- 
BTEIN,  J.,  iconcurred. 


N<w.  8,736-8,737. 

Marshall  v.  Livermore  Spring  Water  Company  et  al. 

DepartmeiU  One.    FUed  Ufeoember  11,  IS84. 

,  IdSN  ON  Rbal  ESTA.TB— Aorkbment  fok  Must  BE  IN  Wbitimo.— An  i^eement  for  the 
purpose  of  creating  a  lien  upon  real  estate  is  void  unless  the  same  is  in  writing,  subscribed  by 
the  party  to  be  chanored.  In  an  action  to  enforce  such  lien  it  is  not  necessary  to  allege  that 
the  agreement  was  in  writing. 

FoBBCLOBUBB  OF  MoRTGAOB— Dbobee,  WHAT  TO  Embbace.— A  decree  in  an  action  to  fore- 
doee  a  mortgage  can  not  direct  a  sale  of  a  greater  interest  than  that  mortgaged.  Thus,  where 
the  mmigage  merely  oovered  certain  lands  and  improvements  owned  by  the  mortgagor  at  the 
time  of  the  execution  of  the  mortgage,  the  decree  muit  be  limited  to  such  property,  and  can* 
not  embrace  property  of  the  mortgagor  subsequently  acquired. 

Appeal  from  a  judgment  of  the  superior  court  for  Alameda  county, 
entered  in  favor  of  the  plaintiff,  and  from  an  order  denying  the  de- 
fendants a  new  trial. 

Jf.  Mullany  and  Joseph  LeggeUy  for  the  appellants. 
A.  N.  Drown  and  James  Wheeler,  for  the  respondent. 

Boss,  J.  These  appeals  were  submitted  together,  and  will  be 
so  considered.  Both  are  taken  from  a  decree  of  foreclosure  and 
sale,  and  from  an  order  refusing  a  new  trial  of  the  action — one  being 
brought  by  the  defendant  and  the  other  b^  the  intervener.  Accord- 
ing to  the  averments  of  the  complaint  in  intervention,  the  liens 
claimed  by  the  intervener  grew  out  of  contract.  The  agreements 
out  of  which  they  are  alleged  to  have  arisen  are  not  in  the  pleading 
expressly  stated  to  have  been  in  writing,  nor  was  that  necessary. 
But  if  by  statute  they  were  required  to  be  in  writing,  the  intervener 
was  bound  to  prove  them  by  the  production  of  the  writings  or  other 
competent  evidence — issue  having  been  taken  on  the  making  of  sach 
agreements:  Yassault  v.  Edwards,  43  Oal.,  483.  By  section  1,971 
of  the  code  of  civil  procedure  it  is  provided : 

"  No  estate  or  interest  in  real  property,  other  than  for  leases  for 
a  term  not  exceeding  one  year,  nor  any  trust  or  power  over  or  con- 
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cerniDg  it,  or  in  any  manner  relating  thereto,  can  be  created, 
granted,  assigned,  surrendered  or  declared,  otherwise  than  by  opera- 
tion of  law,  or  a  conveyance,  or  other  instrument  in  writing,  sub- 
scribed by  the  party  creating,  granting,  assigning,  surrendering,  or 
declaring  the  same,  or  by  his  lawful  agent  thereto  authorized  bj 
writing. 

And  sections  2,922  and  2  924  of  the  civil  code  read: 

**  2,922.  A  mortgage  can  be  created,  renewed  or  extended,  onlj 
by  writing,  executed  with  the  formalities  required  in  the  case  of  a 
grant  of  real  property." 

''  2,924.  Every  transfer  of  an  interest  in  property,  other  than  in 
trust,  made  only  as  a  security  for  the  performance  of  another  act,  is 
to  be  deemed  a  mortgage  except  when  in  the  case  of  personal  prop- 
erty it  is  accompanied  by  actual  change  of  possession,  in  which  case 
it  is  deemed  a  pledge."  * 

At  the  trial  the  intervenor  admitted  that  the  alleged  agreements 
were  not  in  writing,  but  were  entirely  verbal.  They  were,  therefore, 
void  under  the  provisions  of  the  statute,  and  being  void,  the  court 
below  rightly  found  that  they  were  not  made :  Porter  v.  Mailer, 
53  Oal.,  680. 

But  in  one  respect  the  decree  appealed  from  is  erroneous.  It  di- 
rects the  sale  of  a  greater  interest  than  the  defendant  mortgaged. 
By  this  we  must  not  be  understood  as  saying  that  the  plaintiff  should 
not,  in  his  complaint,  have  more  specifically  described  the  property 
mortgaged.  On  the  contrary,  whenever  there  is  uncertainty  in  the 
description  of  the  mortgage  property,  the  action  foreclosing  the 
mortgage  is  the  proper  place  in  which  to  put  an  end  to  the  uncer- 
tainty if  it  can  be  done :  Crosby  v.  Dowd,  61  Cal. ,  602.  Bat,  of 
course,  the  decree  cannot  embrace  property  not  included  in  the 
mortgage.  Here,  the  defendant  mortgaged,  first,  ''all  of  its  inter- 
est, claim,  demand  and  property  of,  in  and  to  the  waters  of  the  creek 
known  as  Mocho,  and  all  easements,  rights  of  way,  dams,  ditches, 
reservoirs,  pipes,  flumes,  gates,  faucets,  connections  and  appoiten- 
ances  used  in  appropriating  said  water,  or  in  conducting  tne  same 
to  said  town  of  Livermore  or  elsewhere;"  second,  ''and  also,  all  the 
water,  water  rights,  pipes,  flumes,  lands,  rights  of  way  and  property 
of  every  description  now  oumed  or  uaedy  (that  is  to  say,  at  the  time 
of  the  execution  of  the  mortgage,  owned  or  used)  by  said  mortgagor, 
in,  belonging  to  or  in  connection  with  its  water- works,  in  the  town 
of  Livermore,  in  said  Alameda  county,  and  in  or  in  connection  with 
or  belonging  to  the  Las  Pocitas  Springs  and  creek,  in  said  Murray 
township;"  third  "and  also,  all  the  lands  and  improvements  whicn 
said  mortgagor  now  (that  is  to  say,  at  the  time  of  the  execution  of 
the  mortgage)  owns  on  the  elevated  ground  around  or  in  close  proz- 
imity  to  its  reservoirs  used  in  appropriating  said  waters  of  Las  Po- 
citas springs  and  creek." 

In  making  its  decree  the  court  below  properly  limited  the  sale  it 
directed  to  be  made  of  the  property  thirdly  described  in  the  mort- 
gage to  such  of  said  property  as  the  mortgagor  owned  at  the  time 
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of  the  execution  of  the  mortgage,  bat,  with  respect  to  the  property 
seooTidly  described  in  the  mortgage,  the  court  decreed  a  sale  of  "  all 
the  waters,  water  rights,  pipes,  flumes,  lands,  rights  of  way  and 
property  of  every  description  at  the  date  of  the  said  mortgage,  or 
sincCy  owned  or  used  by  the  mortgagor  in,  belonging  to,  or  iu  con- 
nection with  its  said  water-works  in  the  town  of  Livermore,  in  said 
Alameda  county,  and  in  or  in  connection  with  or  belonging  to  Las 
Pocitas  creek  and  springs  in  said  Murray  township. " 

In  directing  a  sale  of  such  property,  coming  within  the  last  above 
description  as  the  mortgagor  acquired  since  the  execution  of  the  mort- 
gage, the  court  manifestly  went  beyond  the  limits  of  the  mortgage. 
In  that  respect  the  decree  may,  and  it  is  claimed  by  appellants  that 
in  fact  it  does,  include  property  acquired  by  the  defendant  subse- 

auent  to  the  mortgage  and  which  does  not  fall  within  either  of  the 
escriptions  firstly  and  thirdly  given  in  the  mortgage.  If  we  could 
see  clearly  that  the  rights  of  the  respective  parties  could  be  pro- 
tected by  simply  directing  a  modification  of  the  decree  to  accord 
with  the  views  above  expressed,  we  would  remand  the  cause  for 
that  purpose;  but  as  the  case  is  presented  we  are  of  opinion  that 
the  safest  way  is  to  direct  a  new  larial. 

Judgment  and  ordered  reversed  and  cause  remanded  for  a  new 
trial. 

MoEiNSTBY,  J.,  concurred. 

McKbe,  J.,  I  concur  in  the  judgment. 


No.  9,102. 

Trubtt  v.  Adams. 

In  Bank.    Filed  December  11,  I884. 

Gbamt  op  LA.ND— Djbsoription  by  G-knbbal  Name— Exobption  frox  Grant.— A  grant 
of  a  tract  of  land  with  well-known  boundaries,  designated  and  known  bv  a  general  name, 
*         ...         .  ^^^ 


all  the  land  within  the  tract  so  named  or  designated;  and,  upon  the  same  principle, 
where  in  the  grant  of  a  tract  of  land  by  metes  and  hounds,  there  is  excepted  therefrom  a  por- 
tion of  the  tract  with  well  known  boundaries,  designated  by  a  general  name  by  which  it  is 
known,  the  tract  so  designated  di>es  not  pass  by  the  grant. 

DooBTVUL  DsacRiFTiON  OF  PRBMZSB9— Intisrprbtation  OF.— In  determining  what  land 
iras  intended  to  be  conveyed,  where  the  description  in  the  deed  is  doubtful,  it  is  the  duty  of 
the  court  to  assume  as  nearly  as  possible  the  position  of  t^e  contracting  parties,  and  to  ques- 
taoD  the  circumstances  of  the. transaction  between  them,  and  then  to  read  and  interpret  the 
swords  which  they  used  in  the  light  of  these  circumstances. 

Thr  Samh — KvTDEKCB  OF  AoTB  AND  Drolarations  OF  PARTIES. — Where  the  location  of 
premises  intended  to  be  conveyed  can  be  ascertained  from  the  terms  used  in  the  instrument 
of  conveyance,  neither  the  acts  nor  declarations*of  the  parties  are  admissible  to  show  their 
andentanding  of  the  description  contained  in  the  conveyance.  But  where  the  terms  used  to 
describe  the  premises  meant  to  be  conveyed  are  equivocal,  ambiguous  or  insufficient,  the  sub- 
■equentacts  of  the  parties  while  in  interest  showing  the  practical  construction  put  upon  the 
tenns  of  the  description  by  them,  may  be  resorted  to  for  the  purpose  of  ascertaining  their 
intention.  And  where  it  is  proved  that  a  line  has  been  agreed  upon,  either  exprewly  or  by 
long  acquiescence,  as  the  dividing  line  between  two  tracts  of  land,  courts  will  not  disturb  the 
line. 

Appeal  from  a  judgment  of  the  superior  count  for  Alameda 
county,  entered  in  favor  of  the  defendant  and  from  an  order  deny- 
ing the  plaintiff  a  new  trial.    The  opinion  states  the  facts. 
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L.  E.  BuJkdey,  for  the  appellant. 
H.  P,  Irving,  for  the  respondent. 

MoKee,  J.  This  was  an  aotion  to  recover  an  nndiyided  interest 
in  a  block  of  land  situate  within  the  oitv  of  Oakland,  and  embraoed 
within  what  has  been  heretofore  known  as  the  ''Encinal,  or  Bnsi* 
nar»  of  Temescal." 

To  the  original  owners  of  the  land,  the  Encinal  of  Temesoal  was  well- 
known  as  a  tract  of  land  bounded  on  the  east  by  the  estnarj  of 
San  Antonio,  on  the  south  by  said  estuary  and  the  bay  of  San  Fran- 
cisco, on  the  west  by  the  bay  of  San  Francisco,  and  having  for  its 
northern  boundary  a  straight  line  running  from  the  estuary  of  San 
Antonio  to  the  bay  of  San  Francisco;  and,  as  known  by  these 
boundaries  and  that  name,  it  formed  part  of  the  Temescal  ranch,  of 
which,  it  is  admitted,  Yincente  Peralta  was  in  the  years  1851  and 

1852,  the  owner  and  intpossession. 

From  Peralta,  the  plaintiff  claims  to  have  acquired  title  to  the 
premises  in  dispute,  by,  through  and  under  a  deed  from  B.  P.  Ham- 
mond, to  whom  and  others,  Peralta,  on  the  third  day  of  August, 

1853,  granted  a  portion  of  the  Temescal  ranch  by  boundaries  which 
would  have  included  the  Encinal  of  Temescal;  but  in  the  descriptive 
clause  of  the  grant  there  is  the  following  exception,  viz. :  * '  Except- 
ing therefrom  all  the  land  conmrehended  in  the  Encinal  of  Temes- 
cal sold  on  the  thirteenth  of  IVlarch,  1852,  to  John  Gaperton  and 
others." 

It  is  well  settled  that  the  grant  of  a  tract  of  land  with  well  known 
boundaries,  designated  and  known  by  a  general  name,  passes  all 
the  land  within  the  tract  so  named  or  designated;  and,  upon  the 
same  principle,  where,  in  the  grant  of  a  tract  of  land  by  metes  and 
bounds,  there  is  excepted  therefrom  a  portion  of  the  tract  with  well 
known  boundaries,  designated  by  a  general  name  by  which  it  is 
known,  the  tract  so  designated  does  not  pass  by  the  grant. 

It  would  therefbre  seem  that  Peralta,  oy  his  grant  to  Hammond, 
intended  to,  and  did,  in  fact,  except  from  the  operation  of  the  grant 
the  entire  Encinal,  either  for  those  to  whom  he  declared  he  had 
previously  sold  it,  or  for  himself;  and  whether  for  them  or  himself, 
no  part  of  the  land  "comprehended  in  the  Encinal'*  passed  to  Ham- 
mond. So  that  the  plaintiff,  who  claims  only  as  the  grantee  of  Ham- 
mond, acquired  whatever  right  Hammond  had  to  land  outside  the 
Encinal  tract;  and,  as  it  is  only  by  virtue  of  that  right  that  she 
claimed  title  to  the  land  in  controversy,  it  was  incumbent  on  her, 
in  order  to  recover,  to  show  that  the  land  was  not  a  part  of  the  En- 
cinal tract:  City  of  San  Jose  v.  Uridias,  37  Cal.,  339.  She,  how- 
ever, admitted  it  was  within  the  Encinal,  and,  therefore,  within  the 
exception  in  her  grantor's  deed,  if  the  description  in  the  deed  em- 
braced the  Encinal. 

But  the  plaintiff's  contention  is  that  Peralta  sold  to  Gaperton  and 
others  only  a  portion  of  the  Encinal,  and  that  the  land  in  contro- 
versy,  although  within   the  Encinal,  was  without  the  portion  of  it 
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which  Peralta  sold,  and,  therefore,  not  within  the  exception  of  the 
Hammond  deed. 

The  coart  below,  however,  found  as  a  fact,  that,  on  the  thirteenth 
of  March ,  1862,  Peralta  sold  and  conveyed  the  whole  of  the  Enci- 
nal  to  Capertonand  others.  The  finding  is  challenged  as  contrary 
to  the  evidence  in  the  case.  The  evidence  upon  which  the  finding 
rests  consisted  of  the  contract  of  sale  between  the  original  parties, 
of  date  the  thirteenth  of  October,  1851,  and  of  the  deed  execated 
and  delivered  on  the  thirteenth  of  March,  1852,  in  falfillment  of 
the  contract,  and  of  parol  testimony  of  the  acts  and  conduct  of  the 
vendor  and  grantor  and  the  vendees  and  grantees  under  the  con« 
tract  and  deed,  in  connection  with  their  claim  of  ownership  and  use 
of  the  Encinal.  The  contract  and  deed  are  both  in  the  Spanish 
language.  The  deed,  after  reciting  the  fact  that  it  was  executed  in 
fulfillment  of  the  contract,  designates  the  land  conveyed  as  **Una 
porcion  del  ferreno  llamada  El  Encinal,  descrito  en  dicho  contrato,^* 
that  is  to  say,  in  English:  A  portion  of  my  land  called  '  *Ensinar," 
which  is  described  in  said  contract.  The  contract  describes  the 
land  thus:  'Ha parte  de mi  rancho  llamada  Ensinar comprendida  desde 
la  punta  de  la  primera  laguna  que  eata  cerca  de  la  caaa  de  Valdez,  linea 
recta,  a  la  oriUa  y  punta  primera  del  Canal  donde  estan  los  alemanes  (w- 
ttiolmente;  esto  es  todo  el  terreno  desde  eata  linea  al  atiry  donde  quedan 
planladoa  hoy  miamo  doa  eatacaa,''  that  is  to  say,  in  English:  The  por- 
tion of  my  ranch  called  Ensinar,  which  is  comprised  from  the  point 
of  the  first  lake  which  is  near  the  house  of  Valdez  in  a  direct  line 
to  the  edge  and  first  point  of  the  canal  where  the  Germans  actually 
are;  that  is,  all  the  land  from  this  line — **al  aur" — to  the  south,  and 
up  to  where  are  planted  this  day  two  stakes. 

The  first  expression  in  this  description  shows  that  on  that  occasion 
Peralta  sold  that  part  of  his  ranch  known  by  the  name  of  Ensinar, 
and  situated  to  the  south  of  a  line  which  he  undertook  to  locate.  For 
that  purpose,  as  it  was  a  peninsular  tract  of  land,  well  known  by  the 
name  by  which  he  designated  it,  bounded  on  the  southeast  by  the 
waters  of  the  estuary  of  Uan  Antonio,  on  the  south  by  the  waters  of 
the  same  estuary,  and  on  the  west  by  the  bay  of  San  Francisco,  it 
was  only  necessary  to  describe  the  line  on  the  north,  eitending  from 
the  estuary  on  the  east  to  the  bay  on  the  west,  which  separated  the 
Encinal  from  the  main  land  of  the  ranch.  For  that  purpose  the 
Tendor  used  the  natural  objects  of  a  lake  near  the  house  oi  Yaldes 
to  the  east,  and  a  canal  to  the  west,  near  where  some  Germans  were 
located. 

The  idiomatic  forms  of  expression  used  by  Peralta  in  describing 
that  line  on  the  north,  and  the  land  which  he  sold  to  the  south  of  it, 
are  not  free  from  ambiguity.  It  is  doubtful  whether  by  them  he 
intended  to  sell  merely  the  land  directly  to  the  south  of  a  straight 
line  produced  west  from  the  point  of  the  lake,  near  the  house  of 
Yaldes,  to  a  point  where  it  touched  the  slough  near  the  house  of  the 
Germans,  or  all  the  land  to  the  south  of  such  a  line  and  from  the 
west  stake  across  the  salt  marsh  to  the  waters  of  the  bay,  and  from 
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the  east  stake  across  any  intervening  marsh  lands  between  it  and  the 
estuary;  and  as  the  language  of  the  contract  is  doubtful  we  must  con- 
strue it  so  as  to  ascertain  the  intention  of  the  parties  to  the  contract, 
for  that  is  the  object  of  all  the  rules  of  construction.  In  trying  to 
ascertain  that  intention,  it  is  the  duty  of  a  court  to  assume,  as  nearly 
as  possible,  the  position  of  the  contracting  parties,  and  to  question 
the  circumstances  of  the  transaction  between  them,  and  then  to  read 
and  interpret  the  words  which  they  used  in  the  light  of  those  cir- 
cumstances. 

Now,  the  evidence  shows  that  the  subject  matter  of  negotiations 
between  the  contracting  parties  was  the  peninsular  tract  of  land 
called  the  Encinal,  or  Oak  Grove  of  Temescal.  The  owner  and  the 
proposed  vendee  rode  around  it  preliminariljjr  to  its  purchase,  and 
the  former  pointed  out  to  the  latter  the  locality  of  the  line  on  the 
north  which  divided  the  peninsula  from  the  mainland;  and  that  was 
understood  by  both  parties  to  be  a  line  from  the  headwaters  of  the 
estuary  on  the  east  extended  west  to  the  bay  t>f  San  Francisco. 
With  that  understanding  a  line  was  to  be  drawn  across  the  solid 
ground  of  the  neck  of  the  peninsula,  in  connection  with  and  from 
the  first  point  of  the  lake,  near  the  house  of  Yaldes  on  the  east,  and 
to  the  first  point  of  the  tide  slough  on  the  west,  and  two  stakes 
were  to  be  planted  where  the  line  intersected  the  salt  marsh  on 
either  side  to  tbe  west  and  east.  One  stake  was  planted  at  the 
point  where  the  line  intersected  the  salt  marsh  on  the  west.  From 
that  point  the  salt  marsh  extended  west  29.60  chains  to  the  bay; 
the  other  was  planted  at  the  point  of  the  lake  to  the  east,  between 
which  and  the  waters  of  the  estuary  there  was  a  distance  of  about 
fourteen  hundred  feet  with  intervening  parcels  of  salt  marsh. 
When  the  stakes  were  driven  the  vendor  declared  he  sold  all  the 
land  to  the  south  of  the  line  from  the  lake  to  the  canal  and  where 
were  planted  the  two  stakes.  To  the  south  lay  the  Encinal,  bounded  on 
its  three  sides  by  the  waters  of  tbe  estuary  on  the  soutlxeast,  by  the 
same  waters  on  the  south,  and  by  the  waters  of  the  bay  of  San 
Francisco  on  the  southwest.  Was  not  that  the  land  which  was 
sold? 

It  is  observable,  that  no  attempt  was  made  to  describe  any  of  the 
boundaries  of  the  Encmal,  except  the  boundary  line  on  the  north; 
and  as  the  Encinal  was  a  peninsular  tract  of  land,  the  terms  used  to 
represent  this  line  must  have  been  intended  to  mark  the  neck  of  the 
peninsula.  From  this  neck,  no  lines  were  drawn  or  called  for,  run- 
ning directly  south  from  the  natural  objects  of  the  lake  and  the 
canal,  or  from  the  stakes  to  the  southern  boundary;  and  no  terms 
were  used  from  which  it  could  be  inferred  that  the  vendor  and 
grantor  intended  to  limit  the  land  sold  to  a  specific  portion  of  the 
Encinal.  On  the  contrary,  the  expression  used  is  ''all  the  land  to 
the  south  of  the  line  drawn  from  the  lake  to  the  canal  and  where 
two  stakes  are  planted."  Evidently  these  words  were  not  used  defi- 
nitely with  the  directions  of  the  compass,  they  must  therefore  be 
construed  as  referring  to  the  whole  of  the  land  within  the  natural 
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boundaries  of  the  Encinal,  whether  it  lay  to  the  southeast,  the 
south,  or  the  southwest  of  the  established  line  to  the  north. 

And  this  construction  coincides  with  the  construction  given  to 
the  instruments  by  the  acts  and  conduct  of  Feralta  and  his  grantees, 
under  both  the  Gaperton  and  Hammond  deeds,  and  the  manner  in 
which  those  parties  exercised  their  respective  rights  under  their 
deeds  for  nearly  a  quarter  of  a  century.  During  tnat  time  all  par- 
ties claiming  under  those  deeds  have  acquiesced  in  the  location  of 
the  north  line  from  the  estuary  by  the  first  point  of  the  lake  to  the 
first  point  of  the  canal  and  on  through  the  salt  marsh  to  the  bay  as 
the  true  division  line  between  the  Encinal  and  the  Temescal  ranch. 

It  is  objected  that  parol  evidence  was  not  admissible  to  prove  ac- 
quiescence in  the  establishment  of  that  as  the  north  line,  or  the  acts 
and  declarations  of  the  parties  to  the  contract  and  deed  as  to  their 
understanding  of  the  description  of  any  of  the  boundaries  of  the 
laud.  Undoubtedly  where  the  location  of  premises  intended  to  be 
conveyed  can  be 'ascertained  from  the  terms  used  in  the  instrument 
of  conveyance,  neither  the  acts  nor  declarations  of  the  parties  are 
admissible  to  show  their  understanding  of  the  description  contained 
in  the  conveyance.  But  where  the  terms  used  to  describe  the  prem- 
ises meant  to  be  conveyed  are  equivocal,  ambiguous,  or  insufficient, 
the  subsequent  acts  of  the  parties  while  in  interest  showing  the 
practical  construction  put  upon  the  terms  of  the  description  by  them, 
may  be  resorted  to  for  the  purpose  of  ascertaining  their  intention : 
Mulford  V.  LeFranc,  26  Cal.,  88.  In  Stone  v.  Clarke,  1  Met.,  378, 
the  rule  is  thus  stated:  **  When  the  construction  of  a  deed  is  doubt- 
ful, great  weight  is  to  be  given  to  the  construction  put  upon  it  by 
the  parties,  especially  in  doubtful  questions  of  boundaries  which 
must  be  presumed  within  their  knowledge."  And  where  it  is  proved 
that  a  line  has  been  agreed  upon,  either  expressly  or  by  long  acqui- 
escence, as  the  dividing  line  between  two  tracts  of  lana,  courts  will 
not  disturb  the  line:  McCormick  v.  Barnum,  10  Wend.,  104;  Sneed 
V.  Osborne.  25  Cal.,  619. 

The  findings  of  the  court  below  were  sustained  by  the  evidence; 
and  as  no  prejudicial  errors  appear  in  the  record,  the  judgment  and 
order  are  affirmed. 

Myrick,  J.,  Shabpstein,  J.,  and  Thornton,  J.,  concurred. 

MoKiNSTRY,  J.     I  concur  in  the  judgment. 

Boss^  J.,  CONCURRING.  I  concur  in  the  judgment,  upon  the  ground 
that  the  block  of  land  in  controversy  is  included  within  the  tract  of 
land  sold  by  Peralta  on  the  thirteenth  of  March,  1852,  to  John  Ci^- 
perton  and  others,  and  therefore  falls  within  the  exception  contained 
in  the  deed  under  which  the  plaintiff  claims. 
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No.  9,493. 
MULLER  V.   JeWETT  ET  AL. 

Department  Tvoo,    Filed  Dtctwhtr' lU  1884-^ 

Claim  and  Delitery — Verdict— Judgment.— In  an  action  to  recover  possession  of  cer- 
tain cattle  and  for  damages  for  their  detention,  when  the  answer  denies  all  the  material 
averments  of  the  complaint,  a  verdict  fur  the  defendants  for  one  half  of  such  cattle  is  not 
responsive  to  the  issues,  and  should  be  disregarded  by  the  court;  and  a  judgment  for  the 
defendants  entered  on  such  verdict  is  erroneous.  The  jury  should  have  also  found  as  to  the 
other  half  of  the  cattle  sued  for. 

Appeal  from  a  jadgment  of  the  superior  court  for  Kern  couutj, 
entered  in  favor  of  the  defendant.     The  opinion  states  the  facts. 

Peck  &  Mahon  and  S.  Solon  Holl,  for  the  appellant. 
B.  E,  Aricky  for  the  respondents. 

Thoiinton,  J.  This  is  an  action  to  recover  possession  of  fifty 
head  of  cattle  and  for  damages  for  the  detention  thereof.  Issue 
was  joined  on  all  the  material  averments  of  the  complaint.  The 
cause  was  tried  by  a;  jurv,  and  they  returned  the  following  verdict: 

''We,  the  jury,  find  m  favor  of  the  defendants  for  one-half  of 
the  G  O  cattle." 

The  verdict  did  not  respond  to  the  issues  joined  in  the  cause. 
The  verdict  was  in  favor  of  the  defendants  for  one  half  of  the  cattle 
sued  for,  and  was  entirely  silent  as  to  the  other  half.  Assuming 
that  the  plaintiff  was  entitled  to  a  verdict  for  the  other  half,  the  jury 
did  not  oy  its  verdict  say  so. 

On  this  verdict  a  judgment  was  rendered  in  favor  of  the  defend- 
ants for  one-half  of  that  certain  brand  of  cattle  known  as  the  G  O 
brand,  now  in  the  county  of  Eern,  state  of  California,  and  for 
costs  amounting  to  $164.57, 

On  what  theory  this  judgment  could  be  entered  on  such  a  verdict 
we  cannot  perceive.  The  jury  should  have  been  directed  by  the 
court,  on  its  own  motion,  to  retire  and  find  as  to  the  other  half  of 
the  cattle  sued  for:  G.  C.  P.,  sec.  619.  The  verdict,  in  failing  to 
respond  to  the  issues  raised  by  the  pleadings,  was  a  nuUitv,  and 
should  have  been,  after  the  discharge  of  the  jury,  so  regarded  by 
the  court,  For  the  foregoing  reasons  the  judgment  should  not  be 
allowed  to  stand. 

Inasmuch  as  this  court  has  passed  on  the  appeal  in  Crites  v.  Mul- 
ler  and  Wilkinson:  3  WestC.  Bep.,  649;  so  that  the  judgment  in 
that  case  can  be  pleaded  by  supplemental  answer  on  the  return  of 
this  cause  to  the  court  below,  we  will  say  nothing  as  to  the  points 
made  upon  the  rulings  by  the  court  admitting  in  evidence  the  judg- 
ment roll  in  the  case  just  above  mentioned. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Myriok,  J.,  and  Sharpstein,  J.,  concurred. 
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CIRCUIT  COURT,  DISTRICT  OF  CALIFORNIA. 

Southern  Paoifio  Railroad  Company  v.  Dull  et  al. 

December  16,  18S4, 

Act  of  Congress  oranttno  land  to  the  Southern  Pacific  R.  R. — CoNSTRucnoN  of.— 
The  act  of  Gonsrress  of  Mardi  3, 1871,  in  effect  provided  that  ** there  be  and  hereby  t«  granted  to 
the  Southern  Pacific  BaiLroad  Uompany  of  California  *  *  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad  *  •  *  every  alternate  flection  of  public  land,  not  mineral, 
designated  by  odd  numbers  *  *  *  whenever  on  the  line  thereof,  the  United  States  hav- 
ing full  title,  not  reserved,  sold,  gpranted  or  otherwise  appropriated,  and  free  from  pre-emp- 
tion or  other  claims  or  rights,  at  the  time  the  line  of  sMdroad  is  designate!  by  a  plat 
thereof,  filed  in  the  office  of  the  commissioner  of  the  general  land  office."  Hehlf  that  such 
act  constituted  i^  present  grant,  that  could  only  be  defeated  by  failure  to  p<trform  the  oon- 
ditions  subsequent  therein,  and  upon  proper  proceedings  to  take  advantage  of  such  failure: 
that  the  general  right  to  the  land,  subject  to  tne  exceptions  found  in  the  act,  vested  at  the 
date  of  the  passage  of  the  act,  on  March  3,  1871,  and  attached  to  the  specific  land  at  the 
moment  of  the  filing  of  the  plat  in  the  office  of  the  commissioner  of  the  general  land  office. 
Thenceforth  it  was  not  in  the  power  of  any  officers  of  the  government,  by  any  action  of 
theirs,  to  divest,  or  in  any  way  limit,  or  modify,  the  rights  of  the  company  so  vested. 

The  same— When  Grant  Attached --Mexican  Grant. — Such  congressional  grant  at- 
tached to  lands  lying  within  the  exterior  limits  of  a  Mexican  errant,  but  outside  of  the  limits 
thereof  as  finally  surveyed,  if  prior  to  the  date  of  filing  such  plat  in  the  office  of  the  com- 
miflBioner  of  the  general  land  office,  the  Mexican  grant  'naA  been  finally  located. 

The  same— Confirmation  of  Mexican  Grant  under  Act  of  June  14,  I860.— Under 
the  act  of  congress  of  June  14, 1860,  Iproceedings  for  the  confirmation  of  a  Mexican  g^rant 
are  in  the  nature  of  proceedings  in  rem;  under  such  act  the  location  of  a  Mexican  grant  be- 
comes final,  after  the  publication  by  the  surveyor-general  of  the  notice  provided^  for  therein, 
in  the  absence  of  any  application  to  have  the  plat  and  survev  returned  to  the  district  court 
for  examination.  A  survey  so  made  final  by  publication  has  the  same  effect  as  a  patent. 
and  thereafter  is  in  no  sense  subjiulice;  the  jurisdiction  of  the  oommissinner  of  the  general 
land  office  is  thereupon  exhausted  as  to  everything  but  the  ministerial  duty  of  issuing  a  pat- 
ent, and  any  further  acts  of  his,  such  as  ordering  a  re-survey,  are  void.  Ail  lands  outside  of 
the  survey,  thus  made  final,  become  public  lands  of  the  United  States,  and  subject  to  any 
other  disposition  under  the  law. 

Statotort  Grants-  -Public  Record— Notice. — All  the  world  must  take  notice  of  statutoi^ 
grants  of  land  clearly  defined  on  the  face  of  the  statute,  and  other  public  records,  indicatea 
by  the  statute. 

The  same— Case  in  Judgment. — ^The  defendant  entered  upon  land  within  the  exterior 
limits  of  a  Mexican  ^ant,  with  the  intention  of  securinp:  a  pre-emption  right,  but  subse- 
quently abandoael  his  location  under  the  mistaken  supposition  that  such  land  was  tubjiuiiee, 
and  located  elsewhere;  four  years  afterwards,  and  eighteen  months  subsequent  to  the  filing 
of  complainant's  map,  he  returned  to  his  original  location.  Held,  that  such  return  did  not 
connect  itself  with  his  former  residence,  and  continue  or  re-instate  the  right  first  initiated, 
and  that  the  right  of  the  complainant  having  attached,  it  -  was  too  late  to  acquire  a  new 
right  of  pre-emption;  and  a  patent  issued  to  him,  based  upon  such  subsequent  location,  was 
either  void,  or  held  in  trust  for  complainant,  and  the  patentee  could  convey  no  title  to  a 
porchaser  for  value  without  actual  notice,  in  fact,  of  complainant's  title. 

Joseph  D.  Bedding,  for  the  complainant. 

Barclay  dk  Wilson  and  Iktee  d  Wilson,  for  the  defendants. 
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Sawyer,  Oibouit  Judge.  This  is  a  bill  in  equity  to  control  the 
legal  title  vested  in  the  defendan£s,  by  virtue  of  a  patent  of  the 
United  States,  and  to  decree  that  defendants  hold  the  title  in  trust 
for  complainant,  or  for  any  other  relief  in  equity  to  which  complainant 
may  be  entitled.  The  land  is  within  the  limits  of  the  grant  to  com- 
plainant of  the  alternate  odd  sections  of  land,  to  aid  in  the  construc- 
tion of  a  railroad  from  the  intersection  of  the  Texas  Pacific  Bail- 
road,  on  the  Colorado  river,  to  connect  with  San  Francisco,  Cali- 
fornia, under  the  acts  of  congress  of  July  27, 1866,  sees.  3  and 
18,  14  Stat.  294,  299,  and  of  March  3, 1871, sec.  23,  16  Stat.  573.  A 
topographical  map  of  the  country,  through  which  this  part  of  the 
Southern  Pacific  llailroad  was  to  pass,  was  duly  made  by  the  engi- 
neers, and  adopted  bv  the  company,  upon  which  map  was  delineated 
the  line,  and  route  oi  the  road,  so  that  its  location  appeared  thereon, 
with  reference  as  well  to  the  sections  of  the  public  lands,  as  to  the 
towns,  cities,  counties  and  rivers  in  the  said  region.  The  map,  with 
the  line  and  route,  so  delineated,  thereon,  certified  by  the  chief 
engineer,  president  and  secretary  of  complainant,  and  under  the 
corporate  seal  of  the  corporation,  was,  on  April  3,  1871,  duly 
filed  with  the  secretary  of  the  interior,  who  duly  accepted  it,  and  on 
said  day  transmitted  the  same  to  the  commissioner  of  the  general 
land  office,  to  be  filed  in  that  office,  and,  on  that  day  it  was  filed  by 
the  commissioner,  in  his  office,  whereby  the  line  of  the  road  was 
definitely  located,  and  the  grant  attached  to  all  lands  at  that  time 
subject  to  the  grant  under  the  said  several  acts.  On  April  21, 1871, 
the  commissioner  of  the  general  land  office  transmitted  a  copy  of 
said  map  to  the  receiver  of  the  land  office,  at  Los  Angeles,  which 
map  was  duly  filed  in  that  office,  on  April  29,  1871.  The  road  was 
afterward  fully  completed  by  complainant,  in  accordance  with  the 
said  acts  of  congress,  and  subsequent  acts,  amendatory  thereof,  and 
extending  the  time  for  completing  said  road,  whereby  the  rights  of 
said  complainant  become  perfected,  to  all  the  lands  within  the  pur- 
vieu  of  the  grant,  as  designated  by  these  acts.  The  land  in  ques- 
tion is  part  of  an  odd  section  within  the  limits  of  the  grant. 

After  the  completion  and  acceptance  of  the  road,  the  complainant, 
in  due  form  of  law,  repeatedly  applied  at  the  proper  land  office  for 
the  patent,  to  which  it  claimed  to  be  entitled,  tendering  all  necessary 
charges  and  expenses;  but  a  patent  was  refused. 

On  November  25,  1867,  defendant,  Dull,  having  all  the  qualifica- 
tions necessary  for  the  purpose,  in  good  faith,  entered,  as  a  pre- 
emptor,  upon  the  land  in  question,  with  the  intention  of  acquiring 
the  title  of  the  United  States.  He  built  a  house  on  the  land,  and 
resided  there,  continuously,  from  November  15,  1867,  till  about 
June  1,  1868, — a  little  over  six  months — when  he  left  the  land, 
and  located  in  another  place,  in  consequence  of  the  survey  made  in 
the  meantime  by  Hansen,  hereinafter  mentioned,  which  included 
the  land  in  question,  within  the  boundaries  of  Tajanta  rancho,  as 
surveyed  by  him,  believing,  as  he  did,  that  land,  so  situated,  was 
not  open  to  preemption.     In  the  latter  part  of  1872,  the  survey  of 
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Hansen  was  rejeoted,  by  the  government  at  Washingtbn,  as  having 
been  made  without  jariRdiction,  and  as  being  void.  Thereapon,  after 
snch  rejection,  and  a  year  or  more  after  the  filing  of  the  plat,  as 
aforesaid,  by  complainant,  by  which  the  line  of  the  road  was  defin- 
itely located,  Dall  returned,  and,  again,  settled  on  the  land,  and,  on 
April  9,  1874,  filed  his  declaratory  statement  in  the  proper  land 
office.  The  patent  in  question,  was,  afterward  issued  to  him,  on 
December  30,  188U,  upon  a  settlement,  as  stated  by  the  secre- 
tary  of  the  interior,  (n  his  opinion,  to  have  been  made  in  the 
latter  part  of  1872,  being  the  settlement  made  on  his  second 
entry,  before  referred  to. 

The  survey  of  Hansen  was  made  under  the  following  circum- 
stances. The  Tajanta  rancho  grant,  bein^  a  Mexican  grant  of 
a  league  of  land  within  larger  exterior  limits,  having  been  finally 
confirmed  under  the  act  of  1851,  a  survey  of  the  rancho,  as  con- 
firmed, was  made  by  deputy  surveyor,  Hancock,  in  December, 
1858.  This  survey  was  approved  by  the  surveyor  general,  Sep- 
tember 17,  1860,  after  the  passage  of  the  act  of  June  14,  1860, 
relating  to  the  subject,  and  it  is  governed  by  that  act:  12  Stat.,  33. 
The  notice  of  the  survey,  and  filing  of  the  approved  plat  was  pub- 
lished, in  all  respects,  as  required  by  the  provisions  of  that  act. 
The  plat  and  survey  were  retained  in  the  office  of  the  surveyor  general 
for  the  time  required  by  the  act,  and  no  application  for  ordering  it 
into  court,  and  no  such  order  having  been  made,  the  survey  became 
final  under  the  provisions  of  said  act,  in  the  latter  part  of  Septem- 
ber, 1860,  and  was  afterward  duly  transmitted  by  the  surveyor  gen- 
eral to  the  general  land  office  at  Washington.  Sometime  prior  to 
February,  1868,  the  confirmee  of  the  grant,  applied  to  the  surveyor 

Seneral  to  set  aside  the  Hancock  survey,  already  become  final,  and 
ave  a  new  one  made,  which  application  was  referred  to  the  com- 
missioner of  the  general  land  office  for  his  instructions.  The  com- 
missioner directed  the  surveyor  general  to  examine  the  case,  and  if 
he  found  the  matter  to  be  still  within  the  jurisdiction  of  the  survey- 
ing department,  to  have  a  new  survey  made.  The  surveyor  general 
afterward  ordered  George  Hansen  to  make  a  survey,  and,  he,  there- 
upon, made  the  survey  hereinbefore  mentioned,  in  the  month  of 
February,  1868,  and  forwarded  it  to  the  general  land  office;  but  the 
eommissioner,  and  the  secretary  of  the  interior,  decided,  that  it  was 
not  within  the  jurisdiction  of  the  surveyor  general  to  make  the  sur- 
Tey,  on  the  ground  that  the  Hancock  survey  of  1858,  had  become 
final,  in  1860,  under  section  5  of  said  act  of  1860,  which  provides, 
that:  **  the  said  plat  and  survey,  so  finally  determined  by  publication, 
order  or  decree,  as  the  case  may  be,  shall  have  the  same  effect  and 
validity  in  law,  as  if  a  patent /or  the  land,  so  surveyed,  had  been  issiied 
by  the  United  States.'' 

The  said  Hansen  survey  was  rejected,  as  void,  on  that  groun(}. 
The  Hancock  survey,  which  became  final  uhder  the  statute  in  Sep- 
tember, 1860,  did  not  include  the  land  in  controversy,  but  the  land 
was  situate  within  the  exterior  boundaries  of  the  Tajanta  rancho,  as 
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claimed  in  the  petition  for  confirmation,  and  the  confirmee  contin- 
ued to  claim  the  land  as  being  within  the  grant,  until  the  rejection 
of  the  Hansen  survey  by  the  secretary  of  the  interior,  on  the  ground 
stated  on  February  21,  1872.  In  December,  1872,  after  the  rejec- 
tion of  the  Hansen  survey  on  the  grounds  stated,  defendant.  Dull, 
returned  to  the  land  and,  thenceforth,  occupied,  in  good  faith,  till  the 
issue  of  his  patent.  He  filed  his  declaratory  statement  in  the  proper 
office.  April  9,  1874. 

Prior  to  the  commencement  of  this  suit,  defendant.  Dull,  conveyed 
the  land  in  question,  and  his  title,  whatever  it  is,  has  passed  to  and 
and  become  vested  in  defendant,  Scheffelin,  who,  prior  to  his  pur- 
chase, caused  the  county  records  of  the  county  of  Los  Angeles,  in 
which  the  land  is  situated,  to  be  searched,  and  the  legal  title  thereto 
appeared,  upon  said  records,  to  be  vested  in  his  grantor,  free  from 
incumbrances;  and  said  purchase  was  made  by  him,  without  any 
actual  knowledge,  in  fact,  of  any  right,  title,  interest  or  claim  of 
complainant,  or  any  other  person  of,  in,  or  to  said  land,  or  any  part 
thereof.  He  purchased  the  land  in  gpod  faith  for  his  own  use  and 
benefit,  and  paid  therefor  two  thousand  five  hundred  dollars,  which 
was  the  full  value  of  the  land,  at  that  time. 

The  congressional  grant  to  the  complainant,  relied  on,  is  found  in 
section  23  of  the  act  of  March  3,  1871: 16  Stat.,  579;  and  is  in  the 
following  language :  ' '  That,  for  the  purpose  of  connecting  the  Texas 
Pacific  railroad  with  the  city  of  San  Francisco,  the  Southern  Pacific 
Bailroad  Company  of  California,  is  hereby  authorized  (subject  to 
the  laws  of  California),  to  construct  a  line  of  railroad  from  a  point 
at  or  near  Tehachapa  JPass,  by  way  of  Los  Angeles,  to  the  Texas  Pa- 
cific railroad  at  or  near  the  Colorado  river,  with  the  same  rights, 
grants,  and  privileges,  and  subject  to  the  same  limitations,  restric- 
tions, and  conditions  as  were  granted  to  said  Southern  Pacific  Bail- 
road  Company  of  California,  by  the  act  of  July  twenty-seven,  eighteen 
hundred  and  sixty-six."  For  the  particulars  of  the  grants,  it  will 
be  seen,  reference  is  made  to  the  act  of  July  27, 1866,  incorporating 
the  Atlantic  and  Pacific  railroad,  and  making  the  provisions  of  that 
act  applicable  to  complainant :  14  Stat.,  292.  Bef erring  to  section  18 
of  that  act,  so  made  applicable:  id.  299;  it  appears  that  in  consid- 
eration of  the  construction  of  the  connecting  railroad,  therein  pro- 
vided for,  and  ''to  aid  in  its  construction,"  the  Southern  Pacific 
Bailroad  Company  of  California,  complainant  herein,  "shall  have 
similar  grants  of  land,  subject  to  all  the  conditions  and  limitations 
herein  provided,"  that  is  to  say,  the  same  grants,  and  upon  the  same 
terms,  and  conditions,  as  are  prescribed  for  the  Atlantic  and  Pacific 
railroad.  Section  3  of  the  act:  id.,  294;  on  substituting  the  name  of 
the  complainant  for  the  Atlantic  and  Pacific  railroad,  provides: 
^'That  there  be  and  hereby  is  granted  to  the  Southern  Pacific  Bail- 
road Company  of  California  *  *  *  for  the  purpose  of  aiding  in  the 
construction  of  said  railroad  *  *  *  every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers  *  *  *  whenever  on 
the  line  thereof,  the  United  States  having  full  title,  not  reserved, 
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sold,  granted,  or  otherwise  appropriated,  and  free  from  pre  emption, 
or  other  claims  or  rights,  at  t/ie  time  the  lirue  of  said  roadie  designated 
by  a  plat  thereof,  filed  in  the  office  of  the  commissioner  of  the  general 
land  office.''  It  is  settled  by  numerous  decisions,  that  the  words 
"that  there  ftc,  and  hereby  is,  granted''  lands,  in  an  act  of  congress, 
constitute  a  present  grant,  that  can  only  be  defeated  by  failure  to  per- 
form the  conditions  subsequent,  and  upon  proper  proceedings  to 
take  advantage  of  the  failure  to  perform  them.  The  general  right 
to  the  land,  in  this  instance,  subject  to  the  exceptions  found  in  the 
act.  Tested  at  the  date  of  the  passage  of  the  act,  March  3,  1871,  and 
attached  to  the  specific  land,  at  the  moment  of  the  filing  of  the  plat 
in  the  office  of  the  commissioner  of  the  general  land  office,  as  pro- 
vided by  section  3  of  the  act,  already  cited :  S.  P.  R.  R.  Co.  v.  Orton, 
6  Saw.,  198;  Schulenberg  v.  Harriman,21  Wal.,  60;  Leavenworth, 
etc.,  R.  Co.  V.  U.  S.,  92  U.  S.,  741;  Railroad  Co.  v.  Smith.,  9  Wal., 
96;  Ryan  v.  C.  P.  R.  R.  Co.,  5  Saw.,  262. affirmed  99 U.  S.,  383;  0.  P. 
R.  R.  Co.  V.  Dyer,  1  Saw.,  641;  Knevals  v.  Hyde,  20  Alb.  L.  Jour., 
370;  Van  Wyck  v.  Knevals,  106  U.  8.,  360. 

In  the  last  case  cited,  the  court  says :  ' '  The  grant  is  one  in  prcesenti, 
*  *  *  that  is,  it  imports  the  transfer,  subject  to  the  limitations 
mentioned,  of  a  present  interest  in  the  lands  designated.  The  diffi- 
culty in  immediately  giving  full  operation  to  it,  arises  from  the  fact 
that  the  sections  designated  as  granted  are  incapable  of  identifica^ 
tion  until  the  route  of  the  road  is  ''  definitely  fixed."  When  that 
route  is  thus  established,  the  grant  takes  effect  upon  the  sections, 
by  relation,  as  of  the  date  of  the  act  of  congress.  In  that  sense,  we 
Bay  that  the  grant  is  one  in  prcesenti.  It  cuts  off  all  claims,  other 
than  those  mentioned,  to  any  portion  of  the  lands,  from  the  date  of 
the  act,  and  passes  the  title  as  fully  as  though  the  sections  had  then  been 
capable  of  identification." 

In  the  same  case,  the  supreme  court  settles  the  question,  also,  as 
to  when  the  grant  becomes  specific  and  definite,  by  attaching  itself 
to  particular  odd  sections.  Says  the  court:  "When  a  route  is 
adopted  by  the  company,  and  a  map  designating  it  is  filed  with  the 
secretary  of  the  interior,  and  accepted  by  that  officer,  the  route  is 
established;  it  is,  in  the  language  of  the  act,  'definitely  fixed,'  and 
cannot  be  the  subject  of  future  change,  so  as  to  affect  the  grant, 
except  upon  legislative  consent.  It  then  becomes  the  duty  of  the 
secretary  to  withdraw  the  lands  granted  from  market.  But  if  he 
should  neglect  this  duty,  the  neglect  would  not  impair  the  rights  of 
the  company,  however  prejudicial  it  might  prove  to  others.  Its 
rights  are  not  made  dependent  upon  the  issue  of  the  secretary's 
order,  or  upon  notice  of  the  withdrawal  being  given  to  the  local 
land  officers.  Congress,  which  possesses  the  absolute  power  of 
alienation  of  the  public  lands,  has  prescribed  the  period  at  which 
other  parties  than  the  grantee  named  shall  have  the  privilege  of 
acquiring  a  right  to  portions  of  the  lands  specified,  and  neither  the 
secretary,  nor  any  other  officer  of  the  land  department,  can  extend 
the  period  by  requiring  something  to  be  done  subsequently,  and, 
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until  done,  continuing  the  right  of  parties  to  settle  on  the  lands  as 
previously.  Otherwise,  it  would  be  in  their  power,  by  vexatious  or 
dilatory  proceedings,  to  defeat  the  act  of  congress,  or  at  least 
seriously  impair  its  benefit.  Parties  learning  of  the  route  estab- 
lished— and  they  would  not  fail  to  know  it — might,  between  the 
filing  of  the  map  and  the  notice  to  the  local  land  officers,  take  up 
the  most  valuable  portions  of  the  lands.  Nearness  to  the  proposed 
road  would  add  to  the  value  of  the  sections  and  lead  to  a  general 
settlement  upon  them.  This  view  of  the  law  disposes  of  the  claim 
of  the  defendant.  A  map  designating  the  route  of  the  proposed 
road,  made  by  the  engineers  of  the  company  after  careful  surveys, 
and  adopted  by  its  directors,  was  filed  on  the  twenty-fifth  of  March, 
1870,  with  the  secretary  of  the  interior,  who  accepted  it,  and  on  the 
twenty-sixth  of  that  month,  transmitted  it  to  the  commissioner  of 
the  general  land  office  with  directions  to  instruct  the  proper  local 
officers  to  withhold  from  sale,  or  other  disposition,  the  odd  num- 
bered sections  within  the  limits  of  twenty  miles  on  each  side  of  the 
route:"  Id.,  365. 

So  in  this  case,  the  plat  duly  approved  by  the  engineers,  and 
adopted  by  the  proper  officers  of  the  company,  was  filed  in  the  office 
of  the  commissioner  of  the  general  land  office  on  April  3, 1871;  and, 
9n  that  day,  the  title  of  complainant  vested,  as  to  all  the  odd  sections 
within  the  prescribed  distance,  of  which  the  land  in  question  was  a 
part  of  one,  to  which,  at  the  time,  there  was  no  existing  vested 
right,  in  another;  or  which  was  not,  at  the  time,  within  some  other 
exception  of  the  grant.  Thenceforth,  it  was  not  in  the  power  of  any 
officers  of  the  government,  by  any  action  of  theirs,  to  divest,  or  in 
any  way,  limit,  or  modify,  the  rights  of  complainant,  so  vested, 
under  the  act  of  congress. 

The  title  of  the  complainant  having  vested  on  April  3,  1871,  it  at- 
tached to  the  land  in  question,  unless  it  is  within  one  of  the  excep- 
tions found  in  the  act.  The  ground  mainly  relied  on  to  bring  it 
within  one  of  thes^  exceptions,  is,  that,  on  that  day,  the  land  in 
question  was  within  the  exterior  limits  of  the  Tajanta  grant,  sub 
judice,  at  the  time,  and,  therefore,  not  subject  to  grant  within  the 
rule  established  by  the  supreme  court  in  Newhall  v.  Sanger,  92  U. 
S.,  761.  If  the  Tajanta  grant  had  been  finally  located  before  that 
date,  then  it  was  no  longer  sub  judice,  and  the  lands  being  outside 
the  limits  of  the  final  survey,  were  public  lands,  and  subject  to 
grant,  and  the  congressional  grant  attached,  unless  the  land  was 
within  some  other  exception.  This  point  is  settled  beyond  contro- 
versy by  the  decision  of  this  court,  affirmed  by  the  supreme  court, 
in  Eyan  v.  C.  P.  E.  E.  Co.,  5  Sawyer,  260,  and  99  U.  S.,  382.  The 
supreme  court  says  in  the  case,  with  reference  to  land  selected  after 
the  final  rejection  of  the  Mexican  grant,  in  lieu  of  other  lands  ex- 
cepted from  the  grant  to  the  railroad  company:  **  When  so  selected, 
there  was  no  Mexican,  or  other  claim  impending  over  it.  It  had 
ceased  to  be  sub  judice,  and  was  no  longer  in  litigation.     It  was  as 
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much  pnblic  land,  as  any  other  part  of  the  National  Dominion:*'  99 
TJ.  S. ,  388. 

The  question,  then,  is,  when  did  the  location  of  the  Tajanta  grant 
become  final?  We  have  seen  from  a  statement  of  the  facts,  that  the^ 
Hancock  survey  was  made  prior  to  the  passage  of  the  act  of  June' 
14,  1860,  12  Stat.  33,  and  was  approved  by  the  surveyor  general 
September  17,  1860,  after  its  passage;  and  that  the  effect  of  the 
proceeding  is  determined  by  that  act.  The  publication  of  notice  was 
duly  made,  and  the  survey  and  plats  were  retained  for  inspection  in 
the  office  of  the  surveyor  general  for  the  term  prescribed  by  the  act. 
No  application  was  made  to  order  it  into  court,  in  pursuance  of  the 
provisions  of  the  act,  and  no  such  order  was  maae.  The  survey 
thereby  became  final,  under  the  act,  after  which  it  was  transmitted 
to  the  commissioner  of  the  general  land  office.  The  effect  of  a  sur- 
vey thus  become  final,  is  declared  by  the  explicit,  express  terms  of 
the  statute,  in  language  so  clear,  that  it  cannot  be  misunderstood, 
and  that  is  susceptible  of  but  one  construction.  It  is  as  follows: 
"And  the  said  plat  and  survey  so  finally  determined  by  publication^ 
order,  or  decree,  shall  have  the  same  effect  and  validity*  in  law,  as  if  a 
patent  for  the  land  so  surveyed  had  been  issued  by  the  United  States.^* 
The  lan^ua^e  is  in  the  alternative,  and  puts  a  survey,  become  final 
by  publication,  upon  the  same  footing  with  one  made  final  by  an 
"  order,  or  decree  "  of  the  court,  and  makes  it,  in  express  terms,  in 
its  legal  effect,  the  equivalent  of  a  patent.  This  act  took  away  the 
entire  jurisdiction  of  the  commissioner  of  the  land  office,  which 
existed  under  prior  statutes,  to  revise,  or  reject,  or  confirm  surveys, 
of  Mexican  grants,  and  transferred  it  to  the  courts,  where  parties 
interested,  not  satisfied  with  a  survey,  were  required  to  make  an  ap- 
plication to  order  it  into  court;  and,  also,  made  the  survey  and  looa« 
tion  final  by  default  of  the  parties  interested,  if  no  such  application 
should  be  made.  When  this  survey  thus  became  final,  under  the 
act,  it  was  res  adiudicata  on  the  location,  and  there  was  no  authority, 
or  urisdiction,  in  the  land  department,  or  in  any  other  officer  of  the 
government,  to,  in  any  way,  interfere  with  it.  There  remained  but 
the  mere  ministerial  duty  of  issuing  the  patent,  which  would  be 
convenient  evidence  of  title,  already  fully  vested,  under  the  statutes, 
by  the  survey,  which  had  become  final  under  the  act,  and  been  made 
equivalent  to  a  patent.  Upon  this  survey  becoming  final  under  the 
provisions  of  the  act  of  1860,  the  grant  ceased  to  be  sub  judice;  and 
all  lands  outside  of  the  survey,  thus  made  final,  became  public 
lands  of  the  United  States,  and  subject  to  any  other  disposition  under 
the  laws.  Nothing  can  be  sub  judice  before  a  tribunal,  or  officer,  that 
has  no  authority  or  jurisdiction  to  adjudge  the  matter,  or  to  in  any 
way  meddle  or  interfere  with  it.  Any  attempt  to  exercise  such  author- 
ity, or  any  claim  made  against  action  already  final,  and  beyond  the 
reach  of  further  jurisdiction,  is  simply  a  nullity.  From  the  moment 
the  location  became  final,  the  commissioner  of  the  general  land  office 
WSLB  functus  officio,  as  to  everything  but  the  ministerial  duty  of  issu- 
ing the  patent.     His  jurisdiction  and  power  in  all  other  respects 
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were  exhausted,  and  ^his  further  acts  were  void.  The  confirmation 
of  a  Burvej,  under  the  act  of  1860  has  often  been  held  to  be  con- 
clusive: Bissell  V.  Henshaw,  1  Saw.,  583-4;  Tread  way  v.  Semple, 
28  CaL,  655;  Wright  v.  Semple,  32  Cal.,  659;  Henshaw  v.  Bissell, 
18  Wal.,  268-9.  It  is  held  tnat  the  proceeding  is  in  the  nature  of 
a  proceeding  in  rem;  and  equally  conclusive  upon  those  who  fail  to 
appear  aud  contest  the  location  upon  a  notice  published  under  the 
act  of  1860.  Says  the  court,  in  Bissell  v.  Henshaw,  1  Saw.,  585: 
''The  proceeding  is  one  somewhat  of  the  nature  of  a  proceeding  in 
rem  under  the  statute,  in  which  all  parties  are  bouna  to  intervene 
and  protect  their  interests.  If  not,  there  could  be  no  object  in  this 
provision  of  the  act."  And  the  supreme  court,  in  affirming  the 
same  case  on  appeal,  said : 

' '  Bv  the  proceedings  thus  authorized,  the  approval  of  the  survey 
brought  before  the  court,  had,  as  against  claimants  under  floating 
grants,  the  force  and  conclusiveness  of  a  judicial  determination  in 
a  suit  in  rern,  and  all  such  claimants  were  concluded  hj  it.  *  *  * 
If  the  defendants,  or  those  under  whom  they  hold,  failed  to  appear 
and  contest  the  survey,  they  cannot  now  be  heard  in  this  action  to 

auestion  its  correctness*' :  18  Wal. ,  268-9.  These  were  cases  where 
le  survey  had  been  ordered  into  court,  and  notice  given,  and 
thereupon  the  survey  had  been  confirmed  by  order  of  court.  But 
the  statute  makes  a  survey  which  becomes  final  after  publication, 
without  application  to  order  it  into  court,  equally  final  and  conclu- 
sive. It  is  still  in  the  nature  of  a  proceeding  in  rem,  and  all  who 
object  to  the  survey  must  apply  within  the  time  prescribed  by  the 
act,  to  have  it  ordered  into  court  for  judicial  examination,  or,  in 
default  thereof,  they  will,  in  like  manner,  be  concluded,  on  the  ex- 
piration of  the  time.  In  this  case,  the  survey  became  final  under 
the  act,  on  the  expiration  of  the  time,  and  everybody  is  concluded. 
The  United  States  on  one  side,  and  the  confirmee  on  the  other, 
were,  in  fact,  parties  to  the  record,  and  to  the  survey;  and  as  to 
both,  the  Hancock  survey  became  final,  and,  thereafter,  the  matter 
ceased  to  be  auh  jiuiice. 

In  this  case,  the  surveyor  general',  on  the  application  of  the  con- 
firmee, was,  long  subsequently,  directed  by  the  department  at 
Washington  to  examine  the  record,  and  if  still  within  the  jurisdic- 
tion of  the  surveying  department,  to  make  a  new  survey;  and  there- 
upon a  survey  was  made  by  Hansen,  nearly  eight  years  after  the 
Hancock  survey  had  become  final.  It  will  be  observed  that  no 
survey  was  ordered,  unless  found  to  be  still  within  the  jurisdiction 
of  the  surveyor.  But  the  secretary  of  the  interior,  ana  rightly,  I 
think,  rejected  this  survey  by  Hansen,  on  the  ground  that  the  Han- 
cock survey  had  long  before  become  final;  and  that  there  was  no 
further  jurisdiction  over  the  matter,  so  that  the  action  of  Hansen  was 
not  voidable  merely,  but,  necessarily,  absolutely  void.  The  then 
secretary  of  the  interior  properly  held  that  the  grant  ceased  to  he  sub 
judice,  when  the  Hancock  survey  became  final:  and,  on  that  theory, 
he  issued  a  patent  to  the  complainant,  to  an  adjoining  portion  of 
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the  same  seotion,  of  which  the  land  now  in  question  is  a  part;  which 
patent  was  in  question  in  S.  P.  B.  B.  Co.  v.  Garcia,  hereinafter 
cit-ed.  But  his  successor  held  that  the  f2;rant  was  aiib  Judice,  during 
all  the  time  the  proceedings  under  the  Hansen  survey  were  pending, 
although  those  proceedings  were  void,  for  want  of  jurisdiction,  and 
refused  a  patent  to  complainant  for  the  locus  in  quo,  and  granted  one 
to  defendant,  Dull,  on  that  ground.  Manifestly,  the  first  decision  was 
right,  and  the  last  wrong.  The  grant  ceased  to  •  be  sub  judice^  at 
the  moment  the  Hancock  survey  became  final.  The  same  view 
maintained  here,  was  taken  by  the  supreme  court  of  California,  re- 
versing the  judgment  of  the  court  below,  in  S.  P.  B.  B.  Co.  v. 
Gkurcia,  before  referred  to,  which  was  for  a  part  of  the  same  sec- 
tion, and  adjoining  the  land  now  in  question,  and,  therefore,  simi- 
larly situated:  1  West  Coast  B.,  587.  The  court,  after  a  full  dis- 
cussion of  the  question,  says:  "The  publication  and  approval  of 
the  Hancock  survey,  in  the  absence  of  any  application  to  have  it 
returned  into  the  district  court,  had  the  same  effect  and  validity  in 
law,  as  if  a  patent  for  the  land  so  surveyed  had  been  issued  by  the 
United  States.    After  that,  the  grant  was  in  no  sense  subjudiceJ*^ 

*'  It  was  the  duty  of  the  surveyor  general  to  transmit  said  survey 
to  the  general  land  office;  and  of  that  office  to  forthwith  issue  the 
patent  for  the  land  in  accordance  with  said  survey.  The  grant 
thereby  became  segregated  from  the  lands  lying  outside  said  survey:" 
Id.,  688.  Such  is  the  unanimous  judgment  of  the  supreme  court  of 
California,  in  bank,  with  respect  to  a  part  of  this  identical  section, 
situated  precisiBly  like  the  part  now  in  dispute;  and  I  have  no  doubt 
of  the  correctness  of  the  ruling.  If  these  unauthorized  and  void 
acts  of  the  claimant,  and  subordinate  officers  of  the  land  office,  can 
continue  the  grant  in  a  svb  judice  condition,  after  a  survey  becomes 
final  under  the  statute,  then  the  same  result  would  follow  similar 
acts,  years  after  the  issue  of  a  patent  upon  a  confirmed  claim,  and 
the  lands  would  never  be  finally  segregated  from  the  public  domain. 

The  only  other  exception  suggested;  within  whicn  the  land  in 
question  can  fall,  is,  that  defendant,  Dull,  at  the  date  of  the  filing 
of  the  plat  had  initiated  a  pre-emption  right,  which  he,  afterward, 
in  good  faith,  followed  up  till  he  obtained  a  patent.  .  But,  Dull  was 
not  living  on  the  land  at  the  time  of  the  filing  of  the  map  by  com- 
plainant. He  had  entered  in  1867,  and  erected  a  house  in  good  faith 
with  the  intention  of  securing  a  pre-emption  right,  and  remained  till 
June,  1868,  about  six  months.  The  Hansen  survey  having  been 
made,  in  the  meantime,  he  supposed  the  Tejanta  grant  to  be  still  sub 
judice,  and,  that  the  land  was,  consequently,  not  subject  to  pre-emp- 
tion. For  that  reason  he  abandoned  his  land,  and  located  elsewhere, 
and  did  not  return  to  the  land  till  four  years  afterward,  after  the 
Hansen  survey  had  been  decided  to  be  void  for  want  of  jurisdiction 
by  the  secretary  of  the  interior.  He  had  not  resided  on  the  land 
for  nearly  three  years  when  complainant's  map  was  filed.  At  that 
time  he  had  no  vested  right  whatever  in  the  land.  The  right  he  once 
initiated  was  lost  by  abandonment,  when  he  left  the  land  in  conse- 
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aaence  of  the  Hansen  survey.  The  faot  that  he  was  mistaken  as  to 
le  legal  effect  of  that  proceeding  cannot  affect  the  question.  That 
removal  was  an  abandonment — no  matter  what  the  reasons  were  that 
operated  upon  his  mind,  and  controlled  his  action.  The  act  of 
aoandonment,  itself,  irrespective  of  the  reasons  for  it,  terminated 
the  right  initiated,  and  not  followed  up  and  perfected.  His  subse- 
quent entry  four  years  afterward,  and  eighteen  months  subsequent 
to  the  filing  of  complainant's  map,  did  not  connect  itself  with  his 
former  residence,  and  continue  or  reinstate  the  right  first  initiated, 
and  afterward  lost  by  his  own  voluntary  act.  The  right  of  com- 
plainant having  attached,  it  was  now  too  late  to  acquire  a  new  right 
of  pre-emption.  The  secretary  of  the  interior,  for  the  purpose  of 
the  patent,  issued,  very  properly,  regards  his  pre-emption  right  as 
based  solelv  on  the  entry  in  1872. 

The  land,  then,  was  not  within  any  exception  of  the  act  of  con- 
gress, and  the  title  vested  in  complainant  upon  the  filing  of  its  plat, 
and  complainant  became  entitled  to  a  patent  upon  the  performance 
of  the  conditions  of  the  grant,  which  have  all  been  fully  performed. 
The  only  remaining  question  is,  whether  the  defendant,  Schef- 
felin,  is  protected  as  a  bona  /{c2e  purchaser  for  value,  without  no- 
tice of  complainant's  title;  and  I  think  he  is  not.  The  grant  to  com- 
plainant was  made  by  a  statute  of  the  United  Statue  in  proesenti^ 
which  could  only  be  defeated  by  the  failure  to  perform  the  condi- 
tions subsequent.  But  those  conditions  were  fully  performed,  and 
the  title  became  fully  vested  under  the  statutory  grant,  and  only 
the  mere  ministerial  duty  remained,  to  issue  the  patent,  as  evidence 
of  title  po  the  complainant.  The  complainant  became  the  owner  of 
the  land,  having  all  the  beneficial  interest  in  it,  and  I  think,  also, 
the  legal  interest,  for  a  title  can  pass  by  statutory  grant,  as  well  as 
by  patent.  There  was,  at  most,  left  in  tne  United  States,  the  naked, 
dry,  legal  title  held  in  trust  for  complainant,  and  a  patent  to  any 
other  party,  if  effective  to  pass  the  legal  title,  at  all,  would  be  a  vio- 
lation of  that  trust.  But  there  was  no  power  in  the  officers  of  the 
United  States  to  execute  a  patent  under  the  circumstances  of  this 
case,  to  Dull;  and  the  patent  is  void  on  that  ground.  There  is  in 
this  case,  no  right  acquired  under  recording  laws  by  which  a  subse- 
quent bona  fide  purchaser  may  obtain  a  title  by  reason  of  a  prior 
purchaser's  failure  to  record  his  conveyance.  So,  also,  it  is  not  the 
case  of  the  acquisition  of  the  legal  title  by  a  party  having  a  prior 
equity,  equal  to  the  equity  of  the  complainant,  to  which  the  legal 
title  when  acquired,  attaches  itself,  and  the  cases  cited  upon  that 
point  do  not  apply.  There  is  no  equity  in  the  defendant,  other 
than  such  as  arises  out  of  the  transaction  itself,  by  which  he  ac- 
quired the  legal  title,  if,  indeed,  the  legal  title  can  be  said  to  have 
passed.  The  grant  to  complainant,  was  by  statute,  of  which  all  the 
world  must  take  notice;  and  by  virtue  of  the  same  statute,  it  became 
attached  to  the  particular  land,  and  became  specific  on  the  filing  of 
the  maps  in  the  offices  of  the  commissioners  of  the  general  land  of- 
fice,  which,  also,  became  a  public  record,  pointed  out  by  the  stat- 
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nte  itself,  as  the  place  to  go  for  information  as  to  the  specific  land 
to  which  the  grant  should  become  attached.  The  statute,  and  the 
map  became  the  official  record  of  the  grant,  and  were  open  to  in- 
spection, and  were  notice  to  all  the  world  of  the  extent  of  the  grant. 
After  the  filing  of  the  record,  it  was  only  necessary  to  read  the  stat- 
ute, and  compare  it  with  the  map  on  file,  and  the  record  of  the  pub- 
lic surveys,  with  reference  to  which  the  map  was  made,  to  ascertain 
that  the  land  in  question  was  embraced  in  the  grant.  There  were 
ilo  facts  extrinsic  to  or  dehors  the  record  to  be  ascertained  on  parol, 
or  other  evidence,  of  which  a  purchaser  from  Dull,  might  be,  inno- 
cently, ignorant.  So,  also,  the  proceedings  for  the  confirmation  of 
the  Tajanta  grant,  were  public  judicial  records,  which  disclosed  on 
their  face  the  fact  that  the  survey  of  the  grant  had  become  final, 
and  ceased  to  be  sub  jvdice  in  1860,  long  before  the  filing  of 
complainant's  plat,  and  the  issue  of  the  patent  in  question.  The 
rights  of  complainant,  therefore,  were  fully  disclosed  by  the  statute 
and  public  records  of  the  United  States,  of  which  everybody  is 
bound  in  law  to  take  notice,  and,  if  the  defendant,  Scheffelin, 
did  not,  in  fact,  have  actual  notice,  he  had  legal  notice.  He 
was  bound  to  know  these  facts  so  disclosed  by  the  statutes  and 
the  public  records  of  the  United  States.  So  the  officers  of  the 
land  office  were  not  misled  by  any  false  testimony  extrinsic  to,  or 
dehors  the  record  submitted  for  their  determination  as  to  the 
rights  of  the  complainant.  They  acted  on  a  known  state  of  facts, 
disclosed  by  their  own  records,  and,  simply,  erred  in  the  legal  con- 
clusions drawn  from  those  known  facts.  By  that  error  they  over- 
stepped the  bounds  of  their  authority  in  refusing  a  patent  to  com- 
plainant, and  issuing  the  one  in  question  to  Dull.  The  patent  is 
either,  absolutely,  void,  for  want  of  power  to  execute  it,  and  does 
not  even  pass  the  legal  title;  or  else  the  dry  legal  title  passed,  sub- 
ject to  the  trust  in  favor  of  complainant,  and  it  should  be  conveyed 
to  complainant. 

In  cases  where  questions  of  fact  are  to  be  determined  by  the  land 
office  upon  parol  or  other  evidence  extrinsic  to,  and  dehors  the  record, 
in  order  to  ascertain  whether  a  statutory  grant  has  attached  to  a 

S articular  piece  of  land,  I  am  not,  now,  prepared  to  say,  that  such 
etermination  of  facts  would  not  be  conclusive;  or  if  not,  that  a 
iona  Jide  purchaser  for  a  valid  consideration  from  the  grantee 
of  the  patent  issued  upon  such  a  determination  of  facts,  would  not 
be  protected.     But  that  is  not  this  case. 

Ill  Johnson  v.  Towsley,  13  Wal.,  86,  the  supreme  court  says:  "It 
is  fully  conceded  that  when  those  officers  [officers  of  the  land  office] 
decide  controverted  questions  of  fact  in  the  absence  of  fraud,  or  im- 
positions or  mistake,  their  decision  on  those  questions  are  final. 
*  *  *  But  we  are  not  prepared  to  concede  that  when,  in  the 
cmplication  of  the  facts  as  found  by  them,  they,  by  misconstruction 
of  ihe  law,  take  from  a  party  that  to  which  he  has  acquired  a  legal 
right  under  the  sanction  of  those  laws,  the  courts  are  without  power 
to  give  relief."    Again,  "the  secretary,  or  rather  the  assistant  sec- 
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retary,  aa  appears  by  the  record,  rejected  Towsley's  claim  on  {he 
sole  ground  that  he  had  previously  nled  a  declaratory  statement  of 
his  intention  to  claim  a  pre-emption  of  another  tract  of  land  which 
he  had  voluntarily  abandoned,  and  it  is  clear  that,  but  for  this  con- 
struction of  the  statute  on  that  subject,  Towsley  would  have  re- 
ceived the  patent  which  was  awarded  to  Johnson:"  Id.,  87-8.  This 
doctrine  that  relief  may  be  granted,  where  injury  has  resulted  from 
a  misconstruction  of  the  law  applicable  to  the  Known  facts,  by  (he 
officers  of  the  land  department,  has  been  repeatedly  affirmed  since, 
as  in  Shepley  v.  Cowan,  91  U.  S.,  340;  Moore  v.  Bobbins,  96  IT. 
S.,  635-6;  and  other  cases.  Now,  that  is  precisely  what  was  done 
in  this  case.  Upon  the  known,  undisputed  and  recognized  state  of 
facts  disclosed  by  their  own  records^  the  secretary  of  the  interior 
and  commissioner  of  the  land  office  erred  in  their  construction  of 
the  law  applicable  to  the  case,  holding  that,  upon  the  facts,  and 
statutes  under  which  the  survey  became  final,  the  survey  did  not 
become  final  till  the  rejection  of  the  Hansen  survey,  in  1872; 
whereas,  under  the  law,  it  did  become  final,  upon  the  completion 
of  the  publication  of  notice  published  of  the  Hancock  survey  in 
1860;  and  they  erred  in  further  holding  that  the  grant  continued  to 
be  sub  judice  till  1872,  whereas,  under  the  law,  properly  construed, 
it  ceased  to  be  sub  judice  in  1860.  But  for  this  error  of  law  upon 
the  conceded  facts,  the  patent  would  have  been  awarded  to  com- 
plainant, instead  of  to  Dull.  This  brings  the  case  exactly  within 
the  decisions  cited.  Besides,  the  case  of  Van  Wyck  v.  KnevaLsi 
106  U.  S.,  360,  is  exactly  in  point,  in  this  case,  and  settles  the  ques- 
tion, if  it  were  otherwise  doubtful,  but  it  is  not. 

There  must  be  a  decree  for  complainant,  as  prayed  in  the  bill, 
with  costs,  and  it  is  so  ordered. 


CIRCUIT  COURT,  DISTRICT  OF  COLORADO, 
Sperby  et  al.  v.  Insubangb  Compant  of  Nobth  Ambbioa. 

Fire  Insurance— Construction  of  Policy— Keeping  Giant  Powder— Facts  Matibial 
TO  Risk— Pleading — Amendment. — Keeping  gfiant  powder  and  other  explosives  inabuQdiv 
adjacent  to  the  building  insured,  is  not  equivalent  to  keeping  such  articles  within  the  inavurea 
premises.  Whether  the  fact  that  such  articles  were  kept  in  the  adjacent  building  was  mater* 
laJ  to  the  risk,  and  therefore  a  matter  of  which  the  insured  was  bound  to  notify  tiie  inBorar, 
is  a  question  for  the  jury,  and,  in  an  action  on  the  policy,  must  be  raised  by  the  anawsr.  Ths 
answer  in  this  case  having  omitted  to  raise  such  question,  hePi,  that  it  was  too  late  to  do  so  by 
an  amendment  after  trial. 

AoTiON  on  a  policy  of  insurance.     The  opinion  states  the  facts. 

B.  T.  Wells,  for  the  plaintiff. 

V.  D,  Markham,  for  the  defendant. 

Hallett,  J.  Action  on  a  policy  of  i  nsurance  for  one  thonsand 
dollars,  issued  by  defendant  to  plaintiffs,  of  date  October  24th,  1883, 
covering  a  stock  of  goods  "  on  the  grade  floor  of  the  two  story  frame 
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shingle  roof  building,  situate  on  the  north  side  of  Main  street^  east 
of  Center  avenue  in  Garfield,  Chaffee  county,  Colorado." 

.  The  goods  were  destroyed  by  fire  October  30,  1883.     Several  de- 
fenses are  set  up  in  the  answer. 

1st.  That  the  loss  was  caused  not  by  fire  but  by  an  explosion  of 
some  kind  for.  which  the  defendant  is  not  liable  by  the  terms  of  the 
policy.    This  defense  is  not  supported  by  the  evidence. 

2na.  That  a  clause  of  the  policy  prohibited  the  keeping  of  gun 
powder,  giant  powder  or  nitro-glycerine  in  the  premises  where  the 
goods  were  kept;  ''and  defendant  alleges  that  the  plaintiffs,  at  the 
time  of  the  alleged  damage,  and  for  along  time  prior,  had  deposited 
and  stored  on  said  premises,  and  in  said  building,  where  the  stock 
of  goods  insured  was,  lar^e  quantities  of  gunpowder,  giant  powder 
and  nitro-glycerine — that  is  to  say,  one  thousand  pounds  of  each — 
without  any  consent  of  the  defendant  so  to  do  expressed  in  the 
body  of  the  policy,  and  without  the  knowledge  and  against  the  con- 
sent of  the  defendant." 

On  this  point  the  evidence  shows  that  a  one-story  building  on  an 
adjoining  lot,  and  some  three  or  four  feet  from  that  mentioaed  in 
the  policy,  was  used  by  plaintiffs  as  a  store-house.  A  covered  way 
connected  the  two  buildings  at  some  point  towards  the  rear;  goods 
were  taken  into  the  store-house  and  put  out,  at  times,  through  front 
doors  which  opened  on  the  street;  but  in  general,  the  store-house 
was  used  only  in  connection  with  the  building  mentioned  in  the 
policy,  through  the  passage  way  at  the  rear. 

Of  the  existence  and  use  by  plaintiffs  of  the  building  as  a 
store-house,  its  situation,  and  connection  with  the  main  building, 
in  which  plaintiffs'  business  was  carried  on,  defendant's  agent  had 
notice  at*  and  before  the  time  of  issuing  the  policy;  but  whether 
the  agent  also  had  notice  that  giant  powder  or  aynamite  was  kept  in 
the  store-house  is  not  clear.  That  substance  was  kept  in  the  buil  ding 
open  to  view,  and  defendant's  agent  was  in  the  room;  nothing  was 
said  about  it,  and  it  may  be  going  too  far  to  assume  that  he  saw  it 
and  knew  what  it  was.  However  that  may  be,  it  is  clear  that  the 
store-house  was  not  any  part  of  the  premises  covered  by  this  policy 
or  within  the  prohibition  of  the  policy  as  to  keeping  explosive  sub- 
stances. The  prohibitory  clause  reads  as  follows:  "U-anpowder, 
fireworks,  nitro-glycerine,  phosphorus,  naphtha,  benzole,  benzine, 
benzine  varnish,  camphine,  spirit  gas,  gasoline,  phosgene  or  burn- 
ing fluid,  or  any  similar  inflammable  fluid,  are  positively  prohibited 
from  being  deposited,  stored,  kept  or  used  in  any  building  on  which, 
or  on  the  contents  of  which,  there  is  any  insurance  uuder  this  pol- 
icy, unless  by  special  conseat  expressed  iu  the  body  of  the  policy, 
naming  each  article  specifically — otherwise,  the.iusurauce  by  this 
policy  shall  be  void. " 

It  refers  only  to  the  building  in  which  the  goods  were  stored  on 
which  insurance  was  given  aud  does  not  in  any  way  refer  to  the 
store-house  or  anything  in  it.  In  this  clause  plaintiffs  were  not  lim- 
ited in  the  use  of  the  store-house  or  any  other  building,  excepting 
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that  in  which  the  goods  covered  by  the  policy  were  kept.  There- 
fore the  defense  that  such  articles  were  kept  in  the  premises  men- 
tioned in  the  policy  is  not  made  out. 

3rd.  Another  clause  of  the  policy  on  which  defendant  relies,  is 
as  follows:  ''  And  if  the  assured  shall,  in  such  application,  sorrey 
or  plan,  or  in  any  statement  or  description,  written  or  oral,  make 
any  misrepresentation  as  to  the  character,  condition,  situation,  value, 
or  ownership  of  said  property,  or  as  to  the  occupancy  of  the  prem- 
ises or  the  exposures  thereto,  or  any  other  misrepresentation  what- 
ever, or  fail  to  make  known  every  fact  material  to  the  risk,  includ- 
ing the  amount  of  incumbrance  on  said  property,  if  any,  this  policy 
shall  be  void.  The  procuring  of  insurance  on  said  property  for 
more  than  its  cash  value;  or  the  having  of  other  insurance 
thereon,  or  any  part  thereof,  valid  or  invalid,  prior  or  subse- 
quent, not  made  known  to  this  company  and  consented  to  hereon; 
or  any  change  increasing  the  hazard,  either  within  the  premi- 
ses or  adjacent  thereto,  within  the  control  of,  or  known  to  the 
assured,  and  not  reported  to  this  company,  and  agreed  to  bv  entry 
in  due  form  in  the  body  thereof — will  render  this  policy  null  and  void." 

It  is  alleged  that  plain tiiOfs  kept  and  stored  ''  m  the  same  building 
and  on  the  same  premises  with  the  stock  of  goods  insured,"  gun- 
powder, giant  power  and  nitro-glycerine,  in  violation  of  this  clause. 
As  has  been  stated  already,  the  giant  powder  was  in  the  store- 
house and  not  as  alleged,  ^'  in  the  same  building  and  on  the  same 
premises  with  the  stock  of  goods  insured."  Therefore  that  defense 
IS  not  made  out. 

4th.  Eeferring  to  that  part  of  the  clause  last  mentioned  which 
forbids  any  change  increasing  the  hazard,  it  is  averred  that  plaint- 
iffs ''did  make  a  change,  increasing  the  hazard  within  the  premises 
and  building  in  which  was  the  stock  of  goods  insured  in  said  policy, 
by  depositing  and  storing  large  q^uantities  of  giant  powder  and  nitro- 
glycerine on  said  premises  and  m  said  building  after  the  issuance 
of  said  policy.  '*  This  is  answered  by  the  statement  iJready  made 
that  the  giant  powder  was  not  kept  ''on  said  premises  or  in  said 
building  "  as  averred. 

These  matters  are  repeated  in  an  amendment  which  adds  nothing 
to  what  has  been  stated.  In  all  the  defenses,  it  is  alleged  that  the 
^ant  powder  was  kept  in  or  on  the  premises  described  in  the  pol- 
icy, which,  if  true,  would  bar  the  action.  But  the  fact  is  not  as 
alleged;  as  fully  explained,  the  prohibited  article  was  kept  not  in  or 
upon,  but  very  near  to  the  premises  described  in  the  policy. 

The  real  question  suggested  by  the  evidence  is  whether  the  fact 
that  giant  powder  was  kept  in  the  storehouse  adjacent  to  the  build- 
ing mentioned  in  the  policy,  was  material  to  the  risk  and  therefore 
a  matter  of  which  plaintiffs  were  bound  to  notify  defendant  at  the 
time  of  application  for  the  policy. 

That  is  a  question  which  can  be  raised  by  answer  only,  and  when 
thus  presented  is  to  be  decided  by  the  jury :  Oapacia  v.  l^hoenix  Ins. 
Co.,  28  Oal.,  628. 
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If  it  appeared  to  be  wholly  decisive  of  the  case,  perhaps  the  de- 
fendant would  be  allowed/even  at  this  late  day,  to  amend  its  plead- 
ings in  a  way  to  avail  of  the  defense.  But  the  circumstances  dis- 
closed by  the  evidence,  although  suggestive  of  doubt,  are  by  no 
means  conclusive  as  to  the  fact.  The  warehouse  was  in  use  at  the 
time  application  was  made  for  the  policy  and  defendant  had  knowl- 
edge of  it;  giant  powder  is  an  article  usually  kept  in  stores  in  min- 
ing towns,  and  it  was  a  fair  inference  that  plaintiffs  were  dealing  in 
it.  To  store  or  keep  it  with  the  goods  insured  was  forbidden,  out 
nothing  was  said  as  to  keeping  it  in  jJie  warehouse  or  elsewhere 
without  the  main  building. 

As  the  dangerous  compound  was  excluded  from  the  building  men- 
tioned in  the  policy,  it  is  not  quite  reasonable  to  go  beyond  tne  lan- 
guage of  the  contract  and  say  that  plaintiffs  were  also  forbidden  to 
keep  it  in  another  place. 

If  more  was  intended  than  is  stated  in  the  policy,  why  was  it 
omitted  from  that  instrument  ?  To  have  prohibited  the  storage  in 
the  warehouse  of  any  of  the  articles  referred  to  as  hazardous,  would 
have  been  easy  enough,  and  the  failure  to  do  so,  gives  support  to 
the  argument  that  it  was  not  intended.  But  the  question  is  not  pre- 
sented in  the  record,  and,  therefore,  not  open  to  consideration  ex- 
cept upon  the  matter  of  amendment.  I  am  of  the  opinion  that  the 
defense  to  the  action  is  not  sustained,  and  judgment  will  be  for 
plaintiffs. 


SUPREME  COURT  OF  COLORADO. 

MUBPHY  V.  HOBBS. 
Filed  Nwcmber  18, 1884^ 

Malicious  Prosecution— Mbabubb  of  Damageb—Dahaois  as  Punishment.— Daiii»- 
gm  in  an  action  for  maliciouH  prosecution  are  limited  to  such  an  amount  as  will  compensate 
the  plaintiff  for  his  pecuniary  loss,  for  injury  to  his  person,  and  for  his  mental  and  physical 
suffering.     Damages  as  a  punishment  to  the  defendant  are  not  allowable. 

The  Same — Actual  and  Implied  Malice— Probable  Cause— Want  of. — In  such 
action  malice  may  be  implied  from  a  want  of  probable  caune.  Probable  cause  is  such  a  state 
of  facts  known  to  and  influencing  the  prosecutor,  as  would  lead  a  man  of  ordinary  caution 
and  prudence,  acting  conscientiously,  impartially,  reasonably,  and  withoat  prejudice,  upon 
facts  within  his  knowledge,  to  believe  or  entertain  an  honest  and  strong  suspicion  that  the 
person  accused  is  guilty.  If  probable  cause  for  the  arrest  exists,  the  prosecutor  is  not  liable, 
although  he  may  have  been  influenced  by  improper  motives.  If  a  want  of  probable  cause 
appears,  evidence  of  the  acts  and  conduct  of  the  prosecutor,  showing  actual  malice,  is  ad- 
missible, for  the  purpose  of  enhancing  the  compensatory  damages. 

Appeal  from  a  judgment  of  the  district  court  for  Weld  county. 
The  opinion  states  the  facts. 

William  B.  MUla,  for  the  appellant. 

Haynes,  Dunning  dk  Haynes,  for  the  appellee. 

Helm,  J.  This  is  a  civil  action  brought  to  recover  damages  for 
malicious  prosecution  and  false  imprisonment.  Plaintiff  procured 
a  verdict,  and  judgment  was  duly  entered  thereon.  Defendant  pros- 
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ecntes  this  appeal  and  assigns  in  support  thereof  numerons  errois. 
The  most  important  of  these  assignments  is  one  which  relates  to 
the  measure  of  damages  adopted  in  the  court  below.  Upon  this 
subject  the  following  instruction  was  there  given:  ''That  the  meas- 
ure of  damages  in  an  action  for  malicious  prosecution  is  not  con- 
fined alone  to  actual,  pecuniary  loss  sustained  by  reason  thereof; 
but  if  it  is  believed,  from  the  evidence,  that  the  arrest  and  impris- 
onment stated  in  the  complaint  were  without  probable  cause,  then 
the  jury  may  award  damages  to  plaintiff  to  indemnify  him  for  the 
peril  occasioned  to  him  in  regard  to  personal  liberty,  feelings  and 
reputation,  and  as  apuniahmevJb  to  defendant  in  such  further  sum  as 
they  shall  deem  just.'*  By  the  assignment  of  error  and  argument 
challenging  the  correctness  of  this  instruction,  we  are  called  upon 
to  consider  the  following  question,  viz:  Can  damages  as  a  punish' 
ment  be  recovered  in  cases  like  this  ? 

The  rule  allowing,  under  certain  circumstances  in  civil  actions 
based  upon  torts,  exemplary,  punitive  or  vindictive  damages,  for 
the  purpose  of  punishwg  the  defendant,  has  taken  deep  root  in  law. 
It  has  tne  sanction  of  learned  courts  and  law  writers,  among  the 
latter,  Mr.  Sedgwick;  and  its  abrogation  should  be  favored  only 
upon  the  most  weighty  considerations.  But  we  find  denying  its 
correctness.  Professor  Greenleaf  and  several  writers  of  the  Ihi^est 
respectabilitv. 

As  we  shall  presently  see,  the  question  is  not  conclusively  res 
judicata  in  Colorado.  *We,  therefore,  feel  at  liberty  to  inquire  into 
the  reasons  urged  against  the  doctrine.  Were  this  subject  now 
presented  to  the  various  courts  of  the  country,'  for  the  first  time, 
we  have  little  doubt  as  to  what  the  verdict  would  be:  the  propriety 
of  adhering  exclusively  to  the  rule  of  compensation  appears,  upon 
careful  investigation,  with  striking  clearness.  But  many  of  the 
courts,  like  that  of  Wisconsin,  while  expressing  strong  disapproba- 
tion of  the  doctrine  ''inherited,"  and  declaring  it  "a  sin  against 
sound  judicial  principle,"  feel  constrained  to  preserve  it,  on  ac- 
count of  precedent  in  their  respective  states,  and  the  "current  of 
authority  elsewhere":  Brown  v.  Swinefield,  44  Wis.,  282. 

Perhaps  the  most  impressive  objection  to  allowing  damages  as  a 
punishment  in  cases  like  the  one  at  bar  is  that  which  relates  to  dual 
prosecutions  for  a  single  tort.  Our  state  constitution  declares  that 
no  one  shall  be  twice  put  in  jeopardy  for  the  same  offense.  A  second 
criminal  prosecution  for  the  same  act  after  acquittal,  or  conviction 
and  punishment  therefor,  is  something  which  no  English  or 
American  lawyer  would  defend  for  a  moment.  But  here  is  an 
instance  where  practically,  this  wrong  is  inflicted.  The  fine  awarded 
as  a  punishment  in  the  civil  action  does  not  prevent  indictment  and 

Erosecution  in  a  criminal  court.  On  the  other  hand  it  has  been 
eld,  that  evidence  of  punishment  in  a  criminal  suit  is  not  admis- 
sible even  in  mitigation  of  exemplary  damages  in  a  civil  action: 
Cook  V.  Ellis,  6  Hill,  466;  Edwards  v.  Leavitt,  46  Vt.,  126. 
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Courts  attempt  to  explain  away  the  apparent  conflict  with  the 
constitutional  inhibition  above  mentioned;  they  say  that  the  language 
there  used  refers  exclusively  to  criminal  procedure  and  cannot 
include  civil  actions:  Brown  v.  Swinefield,  supra.  But  this  position 
amounts  to  a  complete  surrender  of  the  evident  spirit  and  intent  of 
that  instrument.  When  the  convention  framed,  and  when  the  peo- 
ple adopted  the  constitution,  both  understood  the  purpose  of  this 
clause  to  be  the  prevention  of  double  prosecutions  for  the  same 
offense.  Yet  under  the  rule  allowing  exemplary  damages,  not  only 
may  two  prosecutions,  but  also  two  convictions  and  punishments  be 
had.  What  difference  does  it  make  to  the  accused,  so  far  as  this 
question  is  concerned,  that  one  prosecution  takes  the  form  of  a  civil 
action  in  which  he  is  called  defendant.  He  is  practically  harassed 
with  two  prosecutions  and  subjected  to  two  convictions.  While  no 
hypothesis,  however  ingenious,  can  cloud  in  his  mind  the  palpable 
fact  that  for  the  same  tort,  he  suffers  two  punishments. 

An  effort  has  been  made  to  mitigate  the  undeniable  hardship  and 
injustice  by  declaring  that  juries  in  the  second  prosecution,  whether 
it  be  civil  or  criminal  in  form,  may  consider  the  punishment  already 
inflicted. 

But  both  reason  and  authority  conclusively  show  that  this  prop- 
osition is  illusory;  that  the  application  of  such  a  rule  is  impracticable ; 
and  that  the  attempt  to  apply  it,  while  producing  confusion,  would 
not  effectively  accomplish  the  purpose  intended. 

A  second  weighty  objection  to  the  rule  under  discussion  relates  to 
procedure.  It  is  (foubtful  if  another  instance  can  be  found  within 
the  whole  range  of  English  or  American  jurisprudence  where  the 
distinctions  between  civil  and  criminal  procedure  are  so  completely 
ignored.  Plaintiff  sues  for  damages  arising  from  the  injury  done  to 
himself.     His  complaint  or  declaration  is  framed  with  a  view  to  com- 

Sensation  for  a  purely  private  wrong;  it  need  not  be  under  oath,  and 
oes  not  inform  defendant  that  he  is  to  be  tried  for  a  public  offense. 
The  summons  makes  no  mention  of  punishment;  it  simply  com- 
mands  defendant  to  appear  and  answer  in  damages  for  the  private 
injury  inflicted  upon  plaintiff.  When  the  cause  is  called  for  trial, 
no  issue  upon  a  public  criminal  charge  is  fairly  presented  by  the 
pleadings. 

A  trial  and  conviction  are  had,  and  punishment  by  fine  is  inflicted » 
without  indictment  or  sworn  information. 

The  rules  of  evidence  peculiarly  applicable  in  criminal  prosecu- 
tions are  rejected. 

The  doctrine  of  reasonable  doubt  is  replaced  by  the  rule  control- 
ing  in  civil  actions,  and  a  mere  preponderance  in  the  weight  of  tes- 
timony warrants  conviction;  defendant  is  compelled  to  testify  against 
himself,  and  such  forced  testimony  may  produce  the  verdict  under 
which  he  is  punished;  depositions  may  be  read  against  him,  and 
thus  the  right  of  meeting  adverse  witnesses  face  to  face,  be  de- 
nied. 

Ko.  61—2. 
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The  law  fixes  a  maximum  punishment  for  criminal  offenses,  and  in 
this  state  the  presiding  judge  determines  the  extent  thereof,  where  a 
discretion  is  given;  but,  under  the  rule  we  are  considering,  the  jury 
are  entirely  free  from  control,  except  through  the  Court's  power — 
always  unwillingly  exercised — to  set  aside  the  verdict;  they  may,  for 
an  offense  which  is  punishable  under  criminal  statutes  by  one  hun- 
dred dollars  fine,  at  most,  award  as  a  punishment  many  times  that 
sum. 

And,  finally,  when  the  defendant  has  been  punished  in  the  civil 
action,  he  is  denied  the  privilege  of  pleading  such  expiation  in  bar 
of  a  criminal  prosecution  for  the  same  oftense.  He  can  hope  for  no 
executive  clemency  in  the  civil  suit;  and  if  imprisoned  upon  the 
second  conviction  under  the  authorities,  habeas  corpus  does  not  lie  to 
aid  him. 

The  incongruities  of  this  proceeding  are  not  confined  to  the  crim- 
inal branch  of  the  law.  Civil  actions  are  instituted  for  the  purpose 
of  redressing  private  wrongs;  it  is  the  aim  of  civil  jurisprudence  to 
mete  out  as  nearly  exact  justice  as  possible,  between  contending 
litigants;  there  ought  to  be  no  disposition  to  take  from  the  defend- 
ant or  give  to  the  plaintiff  more  than  equity  and  justice  require. 

Yet,  under  this  rule  of  damages,  these  principles  are  forgotten, 
and  judicial  machinery  is  used  for  the  avowed  purpose  of  giving 
plaintiff  that  to  which  he  has  no  shadow  of  right.  He  recovers  full 
compensation  for  the  injury  to  his  person  or  property;  for  all  direct 
and  proximate  losses  occasioned  by  the  tort;  for  the  physical  pain,  if 
any  inflicted;  for  his  mental  agony,  laceiated  feelings,  wounded  sen- 
sibilities; and  then,  in  addition  to  the  foregoing,  he  is  allowed  dam- 
ages, which  are  awarded  as  a  punishment  of  defendant  and  example 
to  others. 

Who  will  undertake  to  give  a  valid  reason  why  plaintiff,  after  being 
fully  paid  for  all  the  injury  inflicted  upon  his  property,  body,  repu- 
tation and  feelings,  should  still  be  compensated  above  and  beyond, 
for  a  wrong  committed  against  the  public  at  large.  The  idea  is  in- 
consistent with  sound  legal  principles,  and  should  never  have  found 
a  lodgment  in  the  law. 

The  reflecting  lawyer  is  naturally  curious  to  account  for  this  "  here- 
sy "  or  **  deformity  '*  as  it  has  been  termed.  Able  and  searching  in- 
vestigations made  by  both  jurist  and  writer  disclose  the  following 
facts  concerning  it,  viz :  That  it  was  entirely  unknown  to  the  civil 
law;  that  it  never  obtained  a  foothold  in  Scotland,  that  it  finds  no 
real  sanction  in  the  writings  of  Blackstone,  Hammond,  Comyns  or 
Butherforth;  that  it  was  not  recognized  in  the  earliest  English  cases, 
that  the  supreme  court  of  New  Hampshire,  Massachusetts,  Indiana, 
Iowa,  Nebraska,  Michigan  and  Georgia,  have  rejected  it  in  whole 
or  in  part;  that  of  late  other  states  have  falteringly  retained  it  be- 
cause ''committed  "  so  to  do;  that  a  few  years  ago  it  was  correctly 
said,  *'at  last  accounts  the  court  of  queen's  bench  was  still  sitting 
hopelessly  involved  in  the  meshes  of  what  Mr.  Justice  Quain  de- 
clared to  be  *  utterly  inconsistent  propositions '  and  that  the  rule  is 
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comparatively  modern,  resulting  in  all  probability  from  a  miscon- 
ception of  impassioned  language  and  inaccurate  expressions  used 
by  judges  in  some  of  the  earlier  English  cases :  See  Professor  Green- 
leaf's  response  to  Mr.  Sedgwick's  criticism  of  the  former's  views  on 
this  subject:  2  Greenleaf's  Ev.,  p.  235,  et  seq;  also,  the  opinion  of 
the  court  delivered  by  Mr.  Justice  Foster  in  Foy  v.  Parker,  63  N. 
H.,  342,  and  other  authorities  cited  at  the  end  of  this  discussion. 

Mr.  Parsons,  while  with  evident  reluctance,  sanctioning  the  rule/ 
makes  the  following  declaration.  **  We  cannot  believe  that  it  was 
ever  a  principle  of  the  ancient  and  genuine  common  law  that  dama- 
ages  should  be  punishment,  or  that  the  civil  remedy  for  the  wrong 
done  should  be  punitive  to  the  wrong  doer  as  well  as  compensative 
to  the  sufferer:"  3  Parsons  on  Coqtracts,  Cth  ed.,  171. 

The  words  *'  smart  money,"  and  also  the  following  adjectives  have 
been  used  to  designate  this  class  of  damages :  speculative,  imaginary, 
presumptive,  exemplary,  vindictive  and  punitive  or  punitory.  The  lit- 
eral meaning  of  all  but  the  last  three  is  easily  reconcilable  with  the 
idea  of  compensation;  they  were  so  used  in  the  first  place,  and  even 
as  to  the  excepted  ones,  there  are  many  cases  wherein  it  is  evident 
they  were  employed  without  any  intentional  reference  to  punish- 
ment. These  words  also  came  into  use  through  the  beneficent  de- 
sign of  courts  to  distinguish  between  private  wrongs  with  and  those 
without  an  evil  intent,  and  to  extend  the  right  of  recovery  in  the 
former  case  to  injuries  excluded  from  computation  in  the  latter. 

Mr.  Justice  Foster  concludes  a  discussion  of  the  expression  smart 
money,  as  used  by  Grotius  and  jurists  contemporary  with  that  au- 
thor, in  the  following  language: 

**  It  is  interesting  as  well  as  instructive  to  observe,  that  one  hun- 
dred and  twenty  years  ago  the  term  smurt  money  was  employed  in 
a  manner  entirely  different  from  the  modern  signification  which  it 
has  obtained,  being  then  used  as  indicating  compensation  for  the 
smarts  of  the  injured  person,  and  not  as  now,  money  required  by 
way  of  punishment,  and  to  make  the  wrong-doer  smart : '  Jay  v. 
Parker,  supra. 

So  long  as  the  jury  are  considering  the  material  pecuniary  injury, 
direct  or  approximate,  shown  by  the  evidence,  and  the  physical  pain, 
their  inquiry  relates  to  what  are  termed  actual  damages:  but  when 
authorized  iy  a  vicious  intent  of  the  wrong-doer,  they  turn  to  the 
realm  of  mental  anguish,  public  indignity,  wounded  sensibility,  etc., 
the  damages  awarded  may  more  appropriately  be  described  as  pre- 
sumptive, speculative,  or  imaginary.  The  injury  in  the  latter  case  is 
no  less  actual  or  real  than  in  the  former,  but  it  is  less  tangible;  com- 
pensation therefor  is  more  a  matter  of  judgment,  less  a  result  of  com- 
putation. A  misapprehension  seems  sometimes  to  exist  as  to  the  word 
compensatory  when  used  in  this  connection.  Under  the  rule  limiting 
them  to  compensatory  damages,  juries  will,  with  proper  instruction, 
recognize  a  broad  distinction  between  a  tort  unaccompanied  by 
malice,  or  circumstances  of  aggravation  or  disgrace,  and  one  pro- 
ducing equal  direct  pecuniary  damage,  where  either  of  these  condi- 
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tioDS  exist.  In  the  former  case  they  consider  only  the  actual  injury 
to  the  person  or  property,  including  expenses,  losaof  time,  bodily 
pain,  etc.,  occasioned  by  the  wrongful  act;  in  the  latter,  they  allow 
such  additional  sum  as  in  their  judgment  is  warranted  by  the  cir- 
cumstances of  contumely,  anguish  or  oppression;  but  in  both  in- 
stances the  damages  are  awarded  as  compensation;  the  additional 
sum  is  given  to  the  individual  as  recompense  for  the  mental  suflfer-. 
ing,  or  wounded  sensibilities,  as  the  case  may  be.  It  often  hap- 
pens that  this  constitues  the  principal  element  of  the  recovery.  If 
upon  a  crowded  thoroughfare  one  maliciously  assaults  me  with 
blows  and  epithets,  five  dollars  may  fully  compensate  the  injury  in- 
flicted to  my  person  and  clothing;  but  five  hundred  dollars  may  be 
utterly  inadequate  to  requite  the  sense  of  insult,  the  personal  indig- 
nity, the  public  disgrace  and  humiliation.  The  extra  five  hundred 
dollars  exacted  may  operate  indirectly  as  a  punishment;  it  may  con- 
stitute an  example  to  others,  and  also  deter  my  assailant  himself 
from  repetitions  of  the  offense  in  future;  inlaw,  however,  it  is  sim- 
ply compensation  for  the  private  wrong;  a  kind  of  indemnity  which 
probably  no  court  has  ever  refused  to  allow  when  warranted  by  the 
circumstances. 

But,  under  the  doctrine  of  exemplary  damages,  as  announced  by 
the  instruction  given  in  this  case,  the  jury  are  not  required  to  stop 
with  the  five  dollars  for  material  injury,  and  five  hundred  dollars 
for  lacerated  feelings.  They  may  turn  to  the  domain  of  criminal 
law,  and  consider  tlie  public  wrong;  and  they  may  add  one  thousand 
dollars  more,  as  a  punishment  to  my  assailant.  The  arrangement  is 
highly  satisfactory  to  me,  since  I  have  the  pleasure  of  pocketing 
the  additional  thousand  dollars,  to  which  I  am  not  entitled.  But, 
as  we  have  already  seen,  it  hardly  comports  with  correct  legal 
principles. 

The  case  at  bar  furnishes  a  good  illustration  of  the  doctrine 
under  discussion.  The  jury  are  told  that,  if  thwy  find  certain  facts 
to  exist,  they  may  award  damage  to  plaintiff,  for:  1st;  The  actual 
pecuniary  loss  sustained;  2d,  The  peril  occasioned  in  regard  to 
personal  liberty;  3d,  The  injury  to  his  person  and  liberty;  4th,  In- 
jury to  his  feelings  and  reputation;  5th,  The  punishment  of  de- 
fendant. 

The  first  four  items  comprise  all  the  injuries  for  which  plaintiff 
ought  to  reover;  they  all  rest  upon  the  theory  of  compensation  for 
private  wrong,  and  are,  therefore,  in  perfect  harmony  with  the 
principles  and  procedure  in  civil  actions;  they  furnish  ample  ground 
for  discrimination  by  the  jury,  should  they  find  the  prosecution 
and  imprisonment  to  have  been  malicious.  Why  not  remit  the 
punishment  of  defendant  to  a  criminal  forum  ? 

The  jury  returned  a  verdict  for  two  thousand  seven  hundred  and 
eighty  dollars.  How  much  of  this  sum  was  given  as  a  punishment? 
Perhaps  one  thousand  dollars,  perhaps  more;  yet,  under  our  crimi- 
nal code,  five  hundred  dollars  would  have  been  the  maximum. 
When  defendant  is  on  trial  in  the   criminal   court,  he  cannot  plead 
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in  bar,  payment  of  this  penalty;  he  must,  if  convicted,  discharge 
the  additional  fine  assessed,  or  go  to  jail,  if  such  be  the  sentence. 
Whatever  may  be  the  technical  distinctions,  he  is  in  fact  twice  prose- 
cuted, twice  convicted,  and  twice  punished  for  the  same  offense. 
And  oue  of  these  prosecutions,  convictions  and  punishments  is  had 
without  any  regard  for  the  leading  principles  obtaining  in  criminal 
procedure. 

Concerning  defendant's  liability  to  indictment  for  false  imprison- 
ment, under  our  statute,  see  Slomer  v.  People,  25  111.,  70. 

We  are  not  prepared  to  say,  with  Mr.  Field,  that  the  controversy 
of  the  books  about  compensatory  and  exemplary  damages  '*  is  one 
which  relates  more  to  the  use  of  terms  than  to  practical  results" : 
Field  on  Damages,  section  73.  Nor  with  Judge  Cole,  of  Iowa — for 
whose  legal  acumen  and  views  we  entertain  profound  respect — that 
the  difference,  on  this  subject,  between  Professor  Greenleaf  and 
Mr.  Sedgwick,  may  be  only  a  controversy  as  to  the  terminology  of 
the  law,  rather  than  as  to  the  extent  of  the  right  of  recovery  or 
the  real  measure  of  damages." 

These  remarks  must  be  based  upon  the  supposition  that  the  jury 
would  award  as  heavy  damages  under  the  liberal  rule  of  compensa- 
tion above  stated,  as  they  would  with  with  the  added  element  of 
punishment,  a  conjecture  which,  it  seems  to  us,  is  hardly  defensible 
from  a  legal  standpoint.  We  deem  no  further  argument  necessary 
to  show  that  the  question  is  one  of  weighty  importance;  that  it 
affects  the  fundamental  distinctions  between  civil  and  criminal  pro- 
cedure; that  it  bears  directly  upon  the  legal  rights,  and  in  many 
cases,  also,  upon  the  constitutional  rights  of  the  citizen.         ^ 

In  some  of  the  states,  courts  distinguish  between  cases  whflre  the 
tort  is  punishable  as  a  crime,  and  those  where  it  is  malicious,  but 
not  so  punishable,  exemplary  damages  being  denied  in  the  former, 
but  allowed  in  the  latter:  See  Sutherland  on  Damagss,  p.  738  and 
cases  cited. 

This  distinction  rests  upon  the  constitutional  and  humane  objec- 
tions to  dual  prosecutions  and  punishments  for  the  same  offense; 
but  grave  doubts  majr  justly  exist  as  to  the  wisdom  of  preserving  it. 
The  ;impropriety  of  judicially  recognizing  as  criminal,  that,  which 
is  not  so  by  statute  or  at  common  law,  the  incongruity  and  con- 
fusion arising  from  trial  and  punishment  under  the  rules  of  evi- 
dence, pleading  and  practice  controlling  in  civil  actions;  the  in- 
justice of  denying  defendant  the  benefit  of  principles  and  procedure 
maintained  in  criminal  prosecutions;  the  manifest  iniquity  of  award- 
ing plaintiff  something  to  which  he  is  not  entitled.  These  and 
other  considerations  may  prove  so  powerful  as  ultimately  to  undermine 
everywhere,  the  distinction  above  mentioned. 

It  may  in  the  end  be  considered  safer  and  better  in  all  cases,  to 
keep  the  two  forums  separate  and  distinct;  to  let  the  public  protect 
itself  through  legislation  and  the  principles  of  the  common  law.  It 
is  not  unlikely  that  courts  wijl  in-  the  course  of  time  generally  con- 
demn the  practice  of  blending  the  interests  of  the  individual  with 
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those  of  society,  using  a  purely  private  action  to  redress  a  public 


wrong. 


The  most  difficult  cases  in  which  to  exclude  the  rule  of  damages 
as  a  punishment,  are  those  where  its  application  rests  upon  gross 
negligence,  and  where  no  criminal  prosecution  can  be  sustained; 
there  is  often  a  feeling  that  complete  justice  cannot  be  done  without 
punitive  satisfaction.  But  those  courts  which  adhere  to  the  doutriae 
of  exemplary  damages  in  general,  are  by  no  means  unanimous  in 
applying  it  to  this  class  of  cases,  and  when  so  applied,  the  most 
guarded  language  is  used  and  the  most  careful  limitations  are  im- 
posed; it  is  said  that  the  negligence  must  be  '* flagrant  and  culpable;" 
so  much  so  that  malice  may  **  well  be  inferred  or  imputed  to  de- 
fendant:" Field  on  Damages,  section  84,  and  cases  cited. 

Why  may  not  even  this  class  of  cases  be  safely  limited  to  the  rule 
of  compensation?  Is  not  this  doctrine,  as  above  explained,  suffi- 
cient to  meet  all  the  reasonable  demands  of  justice? 

But  it  is  sufficient  for  us  to  say  that  in  the  case  at  bar,  the  objec- 
tions to  double  prosecutions  and  punishments  for  the  same  offense 
are  decisive.  As  already  suggested,  the  distinction  above  considered 
is  not  merely  verbal.  It  makes  but  little  difterence  what  adjective 
or  expression  is  used  to  designate  the  damages  beyond  those  termed 
actual,  which  may  be  awarded  by  the  jury  for  injury  to  the  feelings 
when  the  wrong  is  accompanied  by  malice,  provided,  the  instruc- 
tions clearly  indicate  the  proper  limitation.  15ut  it  is  believed  safer 
not  to  employ  the  words  exemjjlary^  vindictive^  punitory  or  either  of 
them;  as  there  is  danger  of  misapprehension  growing  out  of  their 
literaljkneaning,  notwithstanding  the  accompanying  explanations  of 
the  coiirt. 

It  has  been  with  no  little  reluctance  that  we  have  arrived  at  the 
foregoing  conclusion  as  to  the  doctrine  of  punitive  or  exemplary 
damages. 

The  persuasive  reasons  and  strong  array  of  authorities  in  support 
of  the  rule,  the  corresponding  convictions  of  a  large  part  of  the 
bench  and  bar  of  the  state,  and  the  confusion  that  may  exist  for  a 
time,  have  impelled  us  to  the  most  careful  and  conservative  deliber- 
ation. But  we  feel  that  the  doctrine  of  compensation  as  explained,  is 
more  in  consonance  with  the  reason,  the  logic,  the  science  of  the 
law;  that  it  is  more  in  harmony  with  the  dictates  of  equity  and  jus- 
tice; and  that  the  tendency  of  the  courts  and  writers  is  favorable  to  its 
exclusive  adoption;  more  correctly  speaking,  re-adoption.  We  deem 
it  wiser  to  accept  and  declare  the  rule  now  than  to  resist  for  a  time, 
and  ultimately  be  compelled  to  do  so,  when  the  confusion  produced 
would  be  tenfold  greater  than  at  present  is  possible. 

Upon  these  subjects  embraced  by  the  foregoing  discussions,  see 
the  following  authorities  supporting  or  opposing  the  views  adopted 
in  this  opinion:  2  Greenleaf's Evidence,  13  ed.,  text  notes  and  cases, 
p.  235,  et  seq;  1  Sutherland  on  Damages,  text  notes  and  cases,  p- 
716,  et  seq;  Field  on  Law  of  Damages,  text  notes  and  cases,  p.  64, 
et  seq;  Sedgwick  on  Meas.  of  Damages,  6th  ed.,  text  notes  and  eases. 
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p.  552,  et  seq;  Fay  v.  Parker,  53  N.  H.,  342;  3  Parsons  on  Contracts, 
text  notes  and  cases,  p.  169,  et  acq. 

Several  cases  decided  by  these  courts  refer  directly  or  indirectly 
to  the  subject  of  exemplary  damages,  viz:  Kinney  v.  Williams,  1 
Colo.,  191;  Nachtrieb  v.  Stoner,  1  Colo.,  423;  K.  P.  Ky.  Co.  v.  Lun- 
din,  Admr.,  3  Colo.,  94;  K.  P.  Ey.  Co.  v.  Miller,  2  Colo.,  442; 
Western  Union  Telegraph  Co.  v.  Eyser,  2  Colo.,  141;  Wall  et  al.  v. 
Cameron,  6  Colo.,  275. 

In  none  of  these  cases  does  there  appear  to  have  been  a  serious 
contest  upon  this  subject  by  counsel.  It  is  not  considered  at  any 
length  or  fairly  adjudicated  in  either  of  the  opinions;  though  they 
contain  remarks  which  seem  to  recognize  the  doctrine.  In  five  of 
the  cases  the  judgments  below  were  reversed;  four  by  this  court  and 
one  by  the  supreme  court  ot  the  United  States:  and  with  a  single  ex- 
ception, the  principal  ground  of  reversal  was  error  in  submitting  at 
all  to  the  jury,  this  branch  of  the  measure  of  damages.  Therefore, 
for  this  reason,  in  four  of  those  cases,  it  was  not  necessary  to  de- 
termine the  question,  since,  if  the  rule  were  held  to  exist,  it  had 
no  application. 

In  one  of  the  remaining  two,  the  reference  to  this  class  of  dama- 
ges was  a  casual  remark  by  the  judge  who  wrote  the  opinion,  not 
necessarily  required  by  any  thing  in  the  record.  While  in  the 
sixth,  the  instruction  considered,  simply  told  the  jury  that  if  malice 
existed  they  were  **  not  restricted  to  the  mere  corporeal  wjary  of  the 
party,"  which  is  in  perfect  keeping  with  the  rule  of  compensation 
above  announced. 

But  if  it  can  be  truthfully  claimed  that  the  views  herein  ex- 
pressed are  not  in  harmony  with  those  cases  or  either  of  them.  We 
feel  constrained  to  hold  that,  to  the  extent  of  such  conflict,  those 
opinions  should  be  modified. 

In  view  of  a  retrial  in  the  court  below,  we  deem  it  necessary  to 
consider  a  few  other  questions  presented  by  the  record.  The  term 
probable  cause,  as  used  in  actions  for  malicious  prosecution,  has  been 
defined  as:  ''Such  a  state  of  facts  known  to  and  influencing  the 
prosecutor,  as  would  lead  a  man  of  ordinary  caution  and  prudence, 
acting  conscientiously,  impartially,  reasonabry  and  without  preju- 
dice, upon  facts  within  the  party's  knoVledge,  to  believe  or  enter- 
tain an  honest  and  strong  suspicion  that  the  person  accused  is 
guilty:"  Hill  on  Torts,  section  18,  and  cases  cited. 

Analyzing  this  definition,  we  discover  the  reason  for  the  rule 
that  in  the  cases  like  the  one  before  us,  malice  may  be  implied  from 
a  want  of  probable  cause.  Persons  of  sufficient  age  and  sound 
mind  are  presumed  in  law  to  act  with  ordinary  prudence  and  dis- 
cretion, and,  as  in  many  other  cases  where  wrong  and  injury  result 
from  gross  negligence,  upon  proof  that  there  was  no  probable  cause, 
the  law  supplies  a  criminal  intent.  One  cannot  procure  the  arrest 
and  imprisonment  of  another,  without  any  reasonable  ground  of 
suspicion,  and  then  avoid  liability  for  the  disgrace  and  vexation 
produced  upon  the  plea  of  innocent  intent.  If  he  is  really  free 
from  wrongful  motive,  and  yet  no  probable  cause  within  the  fore- 
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?[oing  definition  exists,  he  should  pay  these  damages  for  his  indif- 
erence  or  carelessness  concerning  the  rights  of  others.  Counsel 
will  observe  that  all  the  circnmstances  as  they  appeared  to  the  pros- 
ecutor at  the  time,  enter  into  the  question;  and  that  in  determining 
whether  or  not  probable  cause  existed,  the  jury,  so  far  as  possible, 
place  themselves  in  the  position  of  the  prosecutor.  This  expres- 
sion does  not  mean  actual  guilt,  but  such  circumstances  as  warrant 
the  prosecutor,  acting  as  a  man  of  reasonable  caution  and  discre- 
tion, and  free  from  malice  or  prejudice,  in  '*  entertaining  an  honest 
and  strong  suspicion  that  the  person  accused  is  guilty."  See  Field  on 
Damages,  sec.  690,  and  cases  cited;  Stone  v.  Crocker,  24  Pick.,  81. 

Adopting  this  view  of  the  law,  it  follows  that  we  must  overrule 
oounsel's  remaining  objection  to  the  instruction  already  considered. 
So  far  as  this  objection  is  concerned,  we  think  that  this  instruction, 
coupled  with  the  other  instructions  given  fairly  states  the  law. 

But  while  it  is  correct  to  say  that  a  wrongful  intent  maybe  im- 
plied from  the  absence  of  probable  cause,  it  does  not  follow  that  all 
testimony  of  actual  malice  must  be  excluded.  It  is  true  that  if 
there  be  probable  cause  for  the  arrest,  the  prosecutor  is  not  re- 
quired to  respond  in  damages,  even  though  his  mind  may  not  be 
free  from  improper  motive. 

Yet  acts  of  the  prosecutor  and  circumstances  connected  with  the 
transaction,  affirmatively  showing  actual  evil  intent,  may  always 
be  given  in  evidence.  If  a  want  of  probable  cause  appear,  the 
jury,  in  estimating  damages,  may  properly  consider  the  degree  of 
malignity  displayed  by  the  prosecutor.  If,  through  unreasonable 
cause,  unnecessary  abuse  and  oppression,  the  annoyance,  con- 
tumely and  sense  of  outrage  inflicted,  are  enlarged,  heavier  dama- 
ges should  be  allowed,  under  the  rule  of  compensation,  than  if  the 
malice  were  wholly  implied  from  the  absence  of  probable  cause. 

We  are,  therefore,  of  opinion  that  no  error  was  committed  in 
receiving  testimony  as  to  what  took  place  prior  to  appearance  before 
the  justice.  This  evidence  was  not  admitted  as  a  ground  of  dama- 
ges in  itself;  under  the  pleadings  it  could  not  be  so  received.  But 
the  insults,  oppression,  and  duress  thereby  shown,  continued  through 
the  sixth  or  seventh  hours  immediately  preceding  arrival  at  the  jus- 
tice's residence.  They  were  closely  connected  with  the  proceedings 
before  that  officer,  and  bore  directly  upon  the  intent  with  which 
appellant  acted  in  instituting,  and  in  procuring  the  warrant  and 
subsequent  imprisonment. 

The  sixth  instruction,  relating  to  the  disposal  of  mortgaged  prop- 
erty, should  not  have  been  given;  it  is  not  supported  by  any  evi- 
dence in  the  cause,  and  its  effect  might  possibly  have  been  mislead- 
ing to  the  jury. 

In  view  of  the  uncontradicted  evidence  in  behalf  of  the  plaintiff 
below  now  before  us,  we  do  not  consider  the  verdict  excessive, 
under  a  correct  rule  of  damages  it  would  not  be  disturbed  on  ac- 
count of  the  sum  awarded.  But  we  cannot  say  that  a  portion 
thereof  was  not  given  for  the  purpose  of  punishing  appellant. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 
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Filed  OctoUr  31, 1884. 

Location  of  Mine— Certificate  of-  -Requisites  and  Functions  of.— The  location  cer. 
tificate  of  a  isine  differs  from  ordinary  documentary  muniments  of  title  in  that  it  is  not  a 
title,  nor  proof  of  title,  nor  does  it  constitute  or  of  itself  establish  the  possessory  right  of  » 
claimant  to  which  it  relates.  It  is  nurely  a  creature  of  sfatute;  its  purpose  ana  functions 
are  twofold;  when  ciuly  recorded  it  becomes  notice  to  the  world  of  the  facts  therein  set  forth, 
namely,  a  description  of  the  premises  claimed,  and  by  whom  and  when  located,  in  order  to 
secure  the  discoverer  or  claimant  against  others  seeking  to  locate  the  same  ground,  and  is 
thus  constructive  notice  of  the  claimant's  ix^ssession.  In  addition  the  filing  of  such  certifi- 
cate is  one  of  the  statutory  steps  requisite  to  constitute  a  perfected  mining  location. 

The  Same— Location,  how  Made— Contents  of  Certificate-^Iu  order  to  perfect  a 
location  of  a  quartz  mine,  four  Bte]w  are  necehsary.  Firatj  the  sinking  of  a  discovery  shaft  upon 
the  lode  ten  feet  in  depth,  or  deeper  if  necessary  to  disclose  mineral  in  place;  Second^  the  post- 
ing of  a  notice  at  the  place  of  discovery,  giving  the  name  of  the  lode,  the  name  of  the  locator 
and  the  date  of  discovery;  Thirds  marking  the  surface  boundaries  of  the  claim  by  posts  in 
the  manner  pointed  out  by  statute;  Fourth,  making  and  recording  a  location  certificate  con- 
taining the  name  and  description  of  the  lode,  the  name  of  the  locator  and  the  date  of  the  loca- 
tion. The  statute  does  not  require  such  certificate  to  contain  a  statement  that  the  discovery 
shaft  has  been  sunk  the  requisite  depth  nor  that  the  discovery  notice  has  been  posted  or 
boundary  marked. 

The  Same— Proof  of  Location  -Original  and  amended  Certificate.— When  the  right 
of  possession  is  founded  upon  an  alleged  compliance  with  the  law  relating  to  a  valid  location, 
all  the  necessary  steps  therefor,  aside  from  the  making  (uid  recording  of  the  location  certifi- 
cate, must,  when  contested,  be  established  by  proof  outside  of  such  certificate.  The  record 
of  such  certificate  is  proof  of  its  own  performance,  and  is  prima  facie  evidence  of  all  which  the 
statute  requires  it  to  contain,  and  which  are  therein  sufficiently  set  forth;  and  when  the  cer- 
tificate, for  jiny  reason  is  deemed  void,  it  is  admissible  in  evidence,  in  a  contest  affecting  the 
location,  in  connection  with  a  valid  amended  certificate  correcting  the  defects  of  the  originaL 

The  Same-  Effect  of  Amended  Certificate— Evidence  of. — Such  amended  certificate, 
under  the  statute,  cannot  create  a  right  of  possession  or  location  in  the  premises  claimed  un- 
der the  first  location,  which  did  not  exist  prior  to  the  filing  of  such  additional  certificate;  it 
can  confer  no  additional  rights,  and  is,  therefore,  evidence  of  none,  as  against  any  interven- 
ing or  r)re-existing  rights  of  another.  Except  as  against  such  intervening  rights  an  addi- 
tional certificate  recorded  after  the  commencement  of  an  action,  serves  the  same  purixise,  in 
its  admission  as  evidence,  as  an  original  location  certificate,  and  will  relate  back  to  the  first 
location. 

An  error  in  the  Admission  or  Rejection  of  Te-stimont,  if  without  prejudice  to  the 
defeated  party,  is  not  ground  for  reversal. 

When  the  Evidence  is  conflicting  the  verdict  will  not  be  disturbed. 

Instructions  -Influfj^'cing  Verdict.  -While  a  judge  is  not  warranted  in  saying  any- 
thing to  the  jury  to  influence  their  decision,  or  indicate  to  them  what  their  verdict  should  be, 
or  even  to  unduly  hasten  a  verdict,  he  may  charge  them  upon  the  g^eat  desirability,  both  to 
the  litigants  and  to  the  public,  of  having  them  agree  upon  a  verdict. 

Appeal  from  the  district  court  of  Chaffee  county.  The  opinion 
states  the  facts. 

Eartenstein  &  Sindlirtger,  for  the  appellants. 
Bhdt  &  Hohaon,  for  the  appellees. 

Stone,  J.  This  is  a  contest  between  two  sets  of  claimants  for  the 
possession  of  a  certain  miDing  claim  which  appellees  claim  as  the 
*'  Little  Belle  "  lode,  and  appeflants  as  the  **  Negro  "  lode.  Appel- 
lees, the  plaintiffs  below,  alleged  right  of  possession  by  virtue  of 
discovery,  prior  possession,  location,  and  compliance  with  the  neces- 
sary laws  relating  thereto.  Appellants,  as  defendants,  merely  denied 
in  their  answer  the  several  allegations  of  the  plaintiffs'  complaint. 

The  ground  of  defense  upon  the  trial  was  chiefly  that  appellees 
had  failed  to  comply  with  the  laws  in  not  doing  sufficient  work  on  the 
claim,  previous  to  appellants'  possession,  to  entitle  them  to  hold  it. 
Appellees  established  their  discovery  of  mineral  on  the  ground  as 
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original  locators  in  Jane,  1879,  and  their  witnesses  testified  that  a 
discovery  shaft  was  sunk  that  year  to  a  depth  of  over  ten  feet,  that 
a  location  was  made  in  accordance  with  law  in  July,  and  a  certificate 
thereof  filed  in  September  of  that  year,  that  when  they  went  to 
resume  work  on  the  mine  the  next  year,  appellants  were  in  possession. 
The  testimony  of  appellants  was  that  they  first  came  upon  the  ground 
in  June,  1880,  and  found  a  small  cut  or  excavation  not  more  than 
four  or  five  feet  deep  exposing  a  little  mineral,  and  that  the  only 
stake  they  found  was  an  old  one  at  this  excavation,  containing  the 
name  of  one  of  the  appellants  and  the  date,  1875.  That  they  went 
to  work  in  the  same  excavation  and  sunk  to  the  depth  of  about  fif- 
teen feet;  took  out  mineral,  and  located  the  claim  by  the  name  of 
the  Negro  lode,  and  filed  location  certificate  in  August  following. 
The  ground  claimed  by  each  side  is  shown  to  be  practically  if  not 
identically  the  same,  and  the  appellants  seem  to  have  claimed  and 
located  or  rather  re-located  the  mine,  and  asserted  right  thereto,  on 
the  ground  that  the  discoverers  and  former  occupants'  had  failed  to 
comply  with  the  law  in  respect  to  the  necessary  work  and  staking, 
and  had  therefore  either  abandoned  the  claim  or  forfeited  their 
right  thereto;  if  they  ever  had  acquired  any  right  at  all.  The  ver- 
dict and  judgment  below  were  in  favor  of  the  plaintiffs,  upon  the 
third  trial  of  the  case,  and  appellants  seek  to  have  the  judgment  re- 
versed because  the  verdict,  as  they  allege,  is  contrary  to  the  weight 
of  the  evidence,  that  impropper  evidence  was  admitted  on  the  trial, 
that  proper  instructions  prayed  were  erroneously  refused  by  the 
court,  and  that  the  jury  were  improperly  influenced  by  remarks 
made  by  the  judge  pending  their  deliberations,  for  the  purpose  of 
inducing  them  to  agree  upon  a  verdict. 

Upon  the  matter  of  the  admission  of  evidence  which  is  assigned 
for  error,  the  principal  objection,  as  argued  by  counsel  for  appel- 
lants, appears  to  be  made  to  the  admission  of  appellees'  amended 
certificate  of  location. 

Both  parties  had  made  and  recorded  amended  location  certifi- 
cates. The  original  location  certificate  of  appellees  was  filed  for 
record  September  20,  1879,  and  their  amended  certificate  on  Jane 
16th,  1881. 

The  original  certificate  of  appellants  was  filed  August  30th,  1880, 
and  their  amended  certificate  September  26th,  1881. 

The  original  and  amended  certificates  of  appellees  were  offered  in 
evidence  together,  and,  over  the  objection  of  appellants,  were  admit- 
ted with  the  following  remarks  in  the  nature  of  instructions  by  the 
court  to  the  jury,  to-wit: 

*'Upon  a  proper  identification  of  the  certificates  they  will  be  ad- 
mitted in  evidence,  and  the  jury-will  be  instructed  that  the  first  cer- 
tificate is  in  itself  void,  and  it  confers  upon  the  plaintiff's  no  title; 
that  if  they  find  from  the  evidence  that  before  the  amended  certifi- 
cate was  filed  for  record,  defendants  acquired  rights  in  the  premises, 
or  an  interest  in  the  premises,  then  they  shall  disregard  the  second 
certificate,  but  if  they  find  that  defendants  acquired  no  such  inter- 
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est,  then  the  second  certificate  will  relate  back  under  the  law,  to  the 
plaintiff's  (location),  and  will  confer  upon  plaintiffs  the  rights  which 
would  have  been  acquired  had  the  first  been  a  proper  location  cer- 
tificate." 

Before  the  close  of  the  evidence  on  the  behalf  of  appellees,  the 
court  ordered  their  original  location  certificate  withdrawn,  giving 
the  reason  therefor  in  the  following  words,  to- wit:  **  On  a  little  re- 
flection, I  state  this  before  plaintiffs  close  their  case.  I  have  con- 
cluded that  the  amended  location  certificate  performs  all  thf^  offices 
that  the  original  could,  and  therefore,  I  am  going  to  withdraw  it 
from  the  jury,  and  leave  the  amended  certificate  before  the  jury 
with  a  proper  instruction." 

The  original  location  certificate  of  appellants  was  also  held  void, 
and  excluded,  while  their  amended  certificate  was  admitted  in 
evidence. 

The  objection  made  by  appellants  to  the  admission  in  evidence  of 
appellees'  amended  location  certificate,  is  put  upon  the  ground  that 
this  certificate  was  not  filed  for  record  until  after  the  commence- 
ment of  the  suit,  and  in  support  of  this  objection,  counsel  invoke 
the  rule  that  a  plaintiff  in  ejectment  must  stand  or  fall  on  the  right 
he  had  when  he  commenced  his  action,  and  cannot  make  or 
strengthen  his  case  by  any  after  acquired  right  or  title.  The  ques- 
tion here  raised  is  one  of  importance  in  this  class  of  cases,  and  one 
that,  so  far  as  we  can  ascertain,  has  not  before  been  passed  upon 
by  any  court  of  last  resort,  so  that  we  are  left  to  determine  it  with- 
out the  aid  of  adjudged  precedent,  but  we  think  the  rule  contended 
for  by  appellants  counsel,  as  above  stated,  is  inapplicable  to  a  case 
like  this. 

The  question  rests  chiefly,  if  not  solely,  upon  what  we  are  to  con- 
sider as  the  nature,  purpose  and  functions  of  such  location  certifi- 
cate. Its  objects  and  functions  are  peculiar,  it  differs  from  ordi- 
nary documentary  muniments^of  title  in  that  it  is  not  a  title,  nor 
proof  of  title,  nor  does  it  constitute,  or  of  itself  establish  the  pos- 
sessorv  right  in  issue,  and  to  which  it  relates.  It  is  purely  a  crea- 
ture of  the  statute,  and  under  the  evident  legislative  intent,  its  pur- 
pose and  functions  are  two-fold.  When  duly  recorded  it  becomes 
notice  to  the  world  of  the  facts  therein  set  forth,  namely :  A  de- 
scription of  the  premises  claimed,  and  by  whom  and  when  Ibcated, 
in  order  to  secure  the  discoverer  or  claimant  against  others  seeking 
to  locate  the  same  ground;  and  is  thus  constructive  notice  of  the 
claimant's  possession.  In  addition  to  this  purpose  which  it  is  to 
serve,  it  would  seem  that,  by  statute,  such  certificate  is  made  one 
of  the  steps  requisite  to  constitute  a  perfected  mining  location. 

Under  the  law,  four  certain  things  are  to  be  done  in  order  to  per- 
fect a  location.  First:  The  sinking  of  a  discovery  shaft  upon  the 
lode  ten  feet  in  depth,  or  deeper  if  necessary,  to  disclose  mineral  in 
place.     Second :    The  posting  of  a  notice  at  the  place  of  discovery, 

Siving  the  name  of  the  lode,  the  name  of  the  locator,  and  the  date  of 
iscovery .     Third :  Marking  the  surface  boundaries  of  the  claim  by 
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posts,  in  the  manner  pointed  out  by  statute,  and  Fourth :  Making 
and  recording  a  location  certificate  containing  the  name  and  de- 
scription of  the  lodes,  the  name  of  the  locator  and  the  date  of  the 
location.  It  will  be  noted  that  the-statute  does  not  require  that  the 
certificate  shall  contain  a  statement  that  the  discovery  shtift  has 
been  sunk  the  requisite  depth,  or  so  as  to  disclose  mineral,  nor  that 
the  discovery  noted  has  been  posted,  or  boundary  stakes  set;  which 
things  are  made  the  chief  requirements  on  the  part  of  a  locator  in 
order  **  to  locate  his  claim"  before  filing  the  location  certificate;  al- 
though it  is  usual  to  include  such  statement  in  the  certificate,  when 
the  performance  of  such  work,  posting  and  staking  is  a  pre-existing 
fact;  and  it  has  been  held  by  the  United  States  circuit  court  of 
Colorado,  that,  though  the  locator  of  a  mining  claim  may  not  have 
sunk  his  shaft  to  the  discovery  of  mineral  in  place,  prior  to  filing  his 
location  certificate,  yet,  if  he  shall,  thereafter,  so  sink  the  shaft 
and  disclose  the  lode,  he  will  hold  as  against  all  who  had  not  thereto- 
fore acquired  an  interest  in  the  lode,  the  same  as  if  he  had  uncovered 
it  before  the  survey  and  filing  the  certificate,  such  discovery  relating 
back  to  the  location:  ZoUarsand  H.  C.  C.  M.  Co.  v.  Evans,  2  Me- 
Crary,  39. 

When  the  right  of  possession  is  founded  upon  an  alleged  compli- 
ance with  the  law  relating  to  a  valid  location,  all  the  necessary  steps 
therefor,  aside  from  the  making  and  recording  of  the  location  certi- 
ficate, must,  when  contested,  be  established  by  proof  outside  of 
such  certificate;  the  record  of  the  certificate  being  proof  itself  of  its 
own  performance  as  one  of  such  steps,  and  in  regular  order  the  last 
step  in  perfecting  the  location.  And  the  certificate  when  recorded 
is  certainly  competent  evidence  prima  facie,  of  all  which  the  statute 
requires  such  certificate  to  contain,  and  which  are  therein  sufficient- 
ly set  forth.  And  even  when  the  certificate,  for  any  of  the  reasons 
set  forth  in  the  statute,  is  deemed  void,  it  has  been  held  admissible 
in  connection  with  a  valid  amended  certificate  correcting  the  defects 
of  the  original :    Van  Zandt  v.  Argentine  M.  Co.,   2  McCrary,  159- 

In  support  of  this  holding,  two  principal  reasons  may  be  men- 
tioned. First:  The  original  certificate  showing  the  date  of  location 
and  record;  although  fatally  defective  in  matter  of  description  or 
otherwise,  may  well  be  considered  as  an  element  tending  to  show 
good  faith  on  the  part  of  the  locator  in  attempting  to  comply  with 
the  law  in  making  his  location.  Second:  The  introduction  of  such 
original  together  with  the  amended,  or,  as  it  is  termed  in  the  statute, 
"  additional"  certificate,  may  afi*ord  a  means  of  comparison  in  re- 
spect to  description  and  surface  boundary  of  the  premises  located; 
whether  the  first  is  identical  with  that  described  in  the  additional 
certificate,  or  whether  it  embraces  the  precise  ground  or  any  portion 
thereof  claimed  by  either  of  the  contesting  parties  otherwise  than 
according  to  such  original  location. 

The  section  of  the  statute  under  which  the  right  to  file  an  amended 
or  additional  location  certificate  is  given,  is  as  follows:  **  If  at  any 
time  the  locator  of  any  mining  claim  heretofore  or  hereafter  lo- 
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oated,  or  his  assigns,  shall  apprehend  that  his  original  certificate 
was  defective,  erroneous,  or  that  the  requirements  of  the  law  had 
not  been  complied  with  before  filing,  or  shall  be  desirous  of  chang- 
ing his  surface  boundaries,  or  of  taking  in  any  part  of  an  overlap- 
Sing  claim  which  has  been  abandoned,  or  in  case  the  original  certi- 
cate  was  made  prior  to  the  passage  of  this  law  and  he  shall  be  de- 
sirous of  securing  the  benefits  of  this  act,  such  locator,  or  his  as- 
signs, may  file  an  additional  certificate,  subject  to  the  provisions  of 
this  act:  Provided,  that  such  re-location  does  not  interfere  with 
the  existing  rights  of  others  at  the  time  of  such  re-location,  and  no 
such  re-location  or  other  record  thereof  shall  preclude  the  claimant,  or 
claimants,  from  proving  any  such  title  or  titles,  as  he  or  they  may 
have  held  under  previous  location/' 

The  purpose  oi^this  additional  certificate  appears  to  be  sufficiently 
expressed  by  the  language  of  the  act.  It  cannot  create  a  right  of 
possession  or  location  in  the  premises  claimed  under  the  first 
location,  which  did  not  exist  prior  to  the  filing  of  such  additional 
certificate;  it  can  confer  no  additional  right,  and  is,  therefore,  evi- 
dence of  none,  as  against  any  intervening  or  pre-existing  right  of 
another.  It  follows  that,  except  as  against  such  intervening  rights, 
an  additional  certificate  serves  the  same  purpose,  in  its  admission 
as  evidence,  as  that  of  an  original  location  certificate,  and  will  re- 
late back  to  the  first  location. 

The  evident  intent  of  the  statute  is  that  the  additional  certificate 
shall  operate  to  cure  defects  in  the  original,  and  thereby  to  put  the 
locator,  where  no  other  rights  have  intervened,  in  the  same  position 
that  he  would  have  occupied  if  no  such  defect  had  occurred. 

Such  intent  is  in  accord  with  the  principle  of  all  curative  provi- 
sions of  law.  Without  such  result,  this  provision  of  the  statute 
would  be  ineffectual  to  confer  any  additional  or  other  benefit  than 
the  provisions  of  section  2,411,  general  statutes,  for  an  entire  re-lo- 
cation of  a  mine  or  for  an  abandoned  claim. 

From  the  foregoing  view  of  the  purpose  and  functions  of  a  loca- 
tion certificate,  original  and  additional,  it  does  not  appear  that  the 
admissibility  as  evidence  of  such  additional  certificate  is  affected 
by  the  circumstance  that  it  was  filed  subsequent  to  the  commence- 
ment of  the  suit,  since  it  is  not  evidence  of  any  after-acquired  ri^ht 
or  interest,  but  merely  evidence  relating  to  a  right  of  possession 
which  must  have  been  acquired  prior  to  the  filing  of  such  certificate, 
and  prior  to  the  acquisition  of  any  intervening  right  of  the  contro- 
verting party. 

Counsel  for  appellants  argue  that  it  is  illogical  and  erroneous  to 
hold  that  the  amended  certificate  can  relate  back  to  the  original,  if 
the  original  be  void,  for,  if  void,  it  is  dead,  and  the  same  as  if  it 
had  never  existed;  but  we  are  not  so  holding.  What  we  say  is, 
not  that  the  second  certificate  relates  to  the  first,  in  the  sense  in 
which  the  term  relation  is  used  to  express  a  well  known  legal 
doctrine,  but  that  it  relates  back  to  a  right  of  location,  acquiring 
by  virtue  of  the  pre-requisite  acts  of  discovery,  prior  possession, 
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excavation,  posting,  marking  boundaries,  and  an  attempted  compli- 
ance with  the  law  respecting  the  filing  of  a  location  certificate. 

It  is  further  to  be  observed,  that  the  rule  in  ejectment,  that  the 
plaintiff  must  recover,  if  at  all,  on  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  that  of  his  adversary,  is  held  not  to  apply  to 
possessory  actions  for  mining  claims,  when  neither  party  has, 
strictly  speaking,  any  legal  title,  but  when  the  prior  possession  of 
the  plaintiff  is  pitted  against  the  present  possession  of  the  defend- 
ant. **  Practically,  the  real  question  involved  in  all  such  cases  is, 
which,  as  against  the  other,  has  the  better  right  to  mine  the  land  in 
question?"  Kichardson  v.  McNulty  et  al.,  24  Gal.,  339. 

Each  party  must  prove  his  claim  to  thp  premises  in  dispute  and 
the  better  right  must  prevail:  Lebanon  M.  Co.  v.  Con.  Bep.  M. 
Co.,  6  Colo.,  371;  Golden  Fleece  Co.  v.  Cable  Co.,  12  Nov.,  312. 

The  right  to  mineral  lands,  before  a  patent  issues  from  the  govern- 
ment, rests  in  possession  of  the  claimant.  To  constitute  saoh  pos- 
session as  will  give  this  right,  under  location  statutes,  neither  resi- 
dence on  the  premises  nor  continuous  actual  occapation,  nor  that 
kind  of  possession  for  which  appellants'  counsel  contend,  denomiD- 
Sited  possesio  pedis,  is  required:  English  v.  Johnson,  17  Cal.,  108. 

The  right  of  possession  is  the  sole  issue  in  the  case  at  bar. 

The  appellees  established  their  prior  right  by  proof  of  discovery, 
prior  possession,  sinking  a  discovery  shaft,  disclosing  mineral,  in 
place,  posting  the  proper  notice,  marking  the  surface  boundaries, 
and  attempting  to  complete  the  location  by  filing  a  location  certifi- 
cate. These  acts  were  all  done  the  year  previous  to  the  appellants 
taking  possession  of  the  same  premises  and  attempting  its  relocation 
under  another  name.  The  original  location  certificate  of  appellees 
was  recorded  Sept.  20, 1879,  and  their  amended  certificate,  June  16, 
1881.  The  original  certificate  of  appellants  was  recorded  Aug.  30, 
1880,  and  their  amended  one  Sept.  26,  1881.  It  will  thus  be  seen 
that  the  appellees  were  prior  in  possession  and  that  their  two  loca- 
tion certificates  were  respectively  prior  to  those  of  appellants.  The 
original  certificate  of  each  party  was  held  fatally  defective  and  the 
amended  certificates  of  both  parties  were  recorded  subsequent  to  the 
commencement  of  the  action. 

There  was  no  error  in  receiving  in  evidence  the  original  location 
certificate  of  appellees.  If  there  was  error  in  afterwards  withdraw- 
ing it,  of  this  the  appellants  cannot  complain,  since  the  only  possible 
e£^ct  of  such  withdrawal  was  to  the  advantage  of  the  complaining 
party,  and  the  prejudice  of  the  other  side. 

The  error  of  the  court,  if  in  this  case  it  was  such,  in  rejecting 
the  original  certificate  of  appellants,  was  also  without  prejudice,  for 
the  reason  that  appellees  by  proof  of  prior  possession  and  location, 
having  established  their  right  of  possession  at  the  time  of  appel- 
lants' entry,  such  subsequent  entry  and  relocation  by  appellants  in 
the  absence  of  abandonment,  forfeiture  or  otherwise  intervening  loss 
of  right  by  appellees,  conferred  upon  appellantsjno  right  as  against 
appellees,  and  so  their  location  certificates,  being  bot-n  subsequent 
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respectively  in  time  to  the  corresponding  ones  of  appellees,  related 
to  no  superior  right,  and  hence,  while  admissible  in  evidence, 
counted  for  nothing  in  appellants'  favor. 

The  appelees'  priority  of  possession  and  seniority  of  location  cer- 
tificates are  undisputed;  the  issue  was  the  right  of  possession! 
Under  this  issue,  the  appellants,  who  by  their  answer  simply  denied 
this  right  in  the  appellees,  contested  the  same  on  the  ground  of  an 
alleged  want  of  compliance  with  the  law  on  the  part  of  appellees  in 
the  amount  of  work  done  in  sinking  the  discovery  shaft,  posting  dis- 
covery notice  and  in  the  necessary  working  of  the  surface  boundaries 
of  the  claim.  If  then,  the  appellees  established  by  the  testi- 
mony their  compliance  with  law  in  respect  to  these  points  in  dispute, 
their  prior  right  of  location  and  superior  right  of  possession  thereby 
followed,  and  so  continued  to  exist  unimpaired  down  to  the  time  of 
trial  in  this  case.  It  is  therefore  clear  that  neither  the  original  nor 
amended  certificate  of  appellants  could  avail  for  any  purpose  as 
evidence,  unless  the  appellants  first  established  a  superior  right  of 
location,  for  as  we  have  before  stated  a  location  certificate  can  con- 
fer no  right  of  location  of  itself,  and  can  relate  only  to  a  right  of 
location  acquired  previous  to  its  filing. 

We  are  not  now  contending  against  the  admissibility  of  these 
certificates  as  evidence;  we  concede  that  the  original  in  connection 
with  the  amended  one  might  properly  have  gone  to  the  jury; 
that  in  certain  cases;  error  might  be  well  assigned  upon  the  ex- 
clusion of  such  certificate;  but  we  are  here  giving  reasons  for  our 
holding  that,  if  there  was  possible  error  in  the  rejection  of  the 
original  certificate  in  this  instance,  it  was  error  with  prejudice  to 
the  party  complaining,  and  therefore  no  sufficient  cause  for  reversal. 
The  instructions  given  by  the  court,  correctly  stated  the  law  appli- 
cable to  the  facts  in  controversy,  and  covered  all  the  points  in  issue 
in  the  case.  There  was,  therefore,  no  error  Jn  not  giving  the  in- 
structions prayed  by  appellants  and  which  were  refused  by  the 
court. 

The  testimony  as  to  the  amount  of  work  done  by  appellees  on  the 
mine,  previous  to  the  relocation  by  appellants,  is  conflicting,  be- 
tween the  witnesses  on  one  side,  and  those  upon  the  other;  but  as 
the  jury  were  the  sole  judges  of  the  credibility  of  the  witnesses  and 
the  weight  of  testimony,  we  cannot  say  that  the  verdict  was  contrary 
to  the  weight  of  such  testimony,  and  under  the  frequent  decisions  of 
this  court  there  is  no  cause  for  reversal  on  this  ground.  The  jury 
were  warranted  in  finding  upon  the  testimony,  as  they  evidently  did, 
that  the  right  of  possession  was  in  appellees,  by  reason  of  discovery, 
priority  of  possession,  and  a  prior  location,  such  as  to  give  them  the 
better  right  to  the  premises  in  controversy. 

The  remarks  of  the  district  judge  to  the  jury  when  they  were 
called  in  before  the  court,  after  being  out  for  sometime  pending 
their  deliberations  upon  this  verdict,  were,  we  think,  not  calculated 
to  produce  a  hasty,  indeliberate,  or  unfairly  considered  verdict. 
These  remarks  were  of  considerable  length,  and  we  do  not  consider 
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necessary  to  quote  them  in  full,  but  in  substance  they  reminded 
the  jury  of  the  disastrous  effects  to  litigants  and  to  the  public  of 
failures  on  the  part  of  juries  to  agree  upon  verdicts  at  the  end  of 
protracted  litigation;  that  this,  was  the  third  trial  of  the  case 
in  hand,  and  that  the  efforts  of  the  court  would  be  to  secure  a  verdict 
in  this  instance  if  within  the  bounds  of  possibility.  To  prevent  any 
possible  undue  influence  or  misconception  of  the  object  of  these  re- 
marks, the  court  added  in  conclusion:  "These  remarks,  gentlemen, 
are  not  made  for  the  purpose  of  influencing  your  judgment  or  bias- 
ing your  minds.  They  are  not  made  for  the  purpose  of  coercing  you 
or  influencing  you,  except,  so  far  as  they  impress  on  your  minds  the 
importance  of  making  every  honest  and  conservative  endeavor  pos- 
sible to  arrive  at  a  verdict;  and  you  are  not  to  pay  any  attention  to 
them,  save  as  they  may  serve  that  purpose.  I  don't  suppose  there 
is  a  single  man  upon  the  jury  who  is  acting  in  any  other  than  a  con- 
scientious manner.  I  don't  think  there  is  a  man  among  yoa  who 
would  do  so  under  the  oath  you  have  taken,  but  it  is  possible  that 
further  consideration  of  the  evidence,  and  further  discussion  may 
lead  you  to  arrive  at  a  conscientious  agreement.  This  is  all  I  have 
to  say.  I  am  going  to  ask  you  to  retire  with  the  bailiff  and  farther 
consider  of  your  verdict." 

While  a  judge  is  not  warranted  in  saying  anything  to  the  jury  to 
influence  their  decision,  or  indicate  to  them  what  their  verdict  should 
be  (except  upon  the  hypothesis  laid  down  in  the  written  instructions 
submitted)  or  even  to  unduly  hasten  a  verdict,  we  can  see  nothing 
in  the  remarks  made  to  the  jury  here  that  could  have  operated 
viciously;  and  one  must  presume  that  the  judge  had  some  good  rea- 
son for  addressing  them  as  he  did,  to  impress  the  importance  of 
arriving  at  an  agreement  upon  a  verdict,  if  possible,  upon  the  third 
trial  of  the  case. 

The  other  assignments  of  error  arising  upon  the  evidence  do  not 
appear  to  be  well  taken,  and  are  not  of  sufficient  importance  to  call 
for  discussion. 

The  judgment  will  be  affirmed. 


Brucoian  v.  Taussig. 

Filed  1SS4. 

JuRisnicTiox  OP  Courts  when  Presumed— Action  on  Judgment  op  Court  op  Gen- 
eral Jurisdiction. — The  juris  liction  of  courts  of  general  jurisdiction  is  presumed,  and  the 
judgments  and  decrees  of  such  courts  are  in  all  cases  of  at  least  prim't  Jack  validity.  la 
pleading  such  judgment  or  decree  as  a  cause  of  action  or  as  a  defense,  jurisdict-ional  facts 
need  not  be  stated.  The  same  rules  apply  whether  the  judgment  sued  on  is  domestic,  foreign, 
or  of  one  of  the  sister  states. 

Existence  of  Foreign  Court,  how  Proved— Evidence  op  Foreign  Statute. — The 
law  e8tal)lishing  a  court  in  another  state  and  conferring  general  jurisdiction  thereon,  may  be 
proved  by  a  book  purporting  to  contain  the  laws  of  such  state,  under  sectioQ  387  of  the  ciTil 
code. 

Judgment  of  Sister  State— Action  on— Interest  Allowable. — Interest  on  a  judg- 
ment of  a  sister  state,  as  specified  therein,  is  allowable  in  an  action  thereon  in  another  state. 
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Appeal  from  the  coantj  court  of  Lake  county.  The  opinion  states 
the  facts. 

Thomas  George,  for  the  appellant. 
George  H.  Kohn,  for  the  appellee. 

Stone,  J.  Action  upon  a  judgment  of  the  circuit  court  of  the 
eighth  judicial  circuit  of  the  state  of  Missouri. 

Mirrors  are  assigned  because  the  complaint  failed  to  state  facts  in 
support  of  the  jurisdiction  of  the  Missouri  court;  and  because  such 
facte  were  not  proved  at  the  trial;  because  the  book  purporting  to 
contain  the  statutes  of  the  state  of  Missouri  was  received  in  evidence 
without  proper  authentication,  and  because  interest  was  allowed  on 
the  Missouri  judgment. 

The  complaint  alleges  that  plaintiff,  the  appellee  here,  recovered 

i'udgment  against  the  defendant  in  the  circuit  court,  at  the  city  of  St. 
jouis,  in  the  state  of  Missouri,  ' '  a  court  of  general  jurisdiction,"  on 
the  tenth  day  of  Mav,  1880,  for  three  hundrea  and  ninety-nine  dollars 
and  eight  cente,  and  that  no  part  of  the  same  has  been  paid. 

The  approved  precedents  of  declarations  upon  judgments  state 
the  date  or  term  of  the  court  at  which  the  judgment  was  recovered, 
the  court  in  which,  and  the  place  where  it  was  rendered,  and  the 
amount  which,  by  the  consideration  of  the  court,  the  plaintiff  has 
recovered :  Freeman  on  Judgment,  section  450. 

It  is  an  elementary  rule  that  the  jurisdiction  of  courts  of  gene- 
ral jurisdiction  is  to  be  presumed,  and  it  follows  that  the  judgments 
and  decrees  of  such  courte  are,  in  all  cases,  of  at  least  prima  facie 
validity.  In  asserting  such  a  judgment  or  decree  as  a  cause  of 
action  or  as  a  ground  of  defense,  the  pleader  need  state  no  jurisdic- 
tional facto.  ''It  was  long  ago  setUed  that,  in  pleading  a  judgment 
it  is  unnecessary  to  show  by  averment  that  the  court  had  jurisdic- 
tion:" Ibid,  sec.  452.  Indeed,  this  doctrine  is  expressly  embodied 
in  our  own  statutes:  Civil  Code,  1883,  sec.  69. 

And  the  presumptions  in  favor  of  jurisdiction  are  the  same, 
whether  the  judgment  relied  on  is  domestic,  foreign,  or  one  of  the 
sister  states  of  this  Union.  If  the  court  had  no  jurisdiction,  that 
fact  should  be  raised  by  defendant's  plea:  Ibid,  sec.  453. 

The  transcript  of  the  Missouri  judgment  received  in  evidence  on 
the  trial,  was  duly  authenticated  and  proved  all  the  jurisdictional 
facts  necessary  to  be  shown  on  the  part  of  plaintiff  below. 

In  respect  to  the  volume  from  which  was  read  in  evidence  the  law 
establishing  the  said  circuit  court  of  Missouri,  and  conferring 
thereon  general  jurisdiction,  the  bill  of  exceptions  recites  that  it  was 
''a  book  purporting  to  contain  the  constitution  and  statutes  of  the 
state  of  Missouri;"  and  in  the  absence  of  any  other  or  furtlier  de- 
scription, we  must  presume  it  to  have  been,  and  that  the  court 
below  found  it  to  be  such  a  book  as  comes  within  the  provisions  of 
our  own  statute,  which  declares  that:  ''Printed  copies  in  volumes, 
of  statutes,  codes,  or  other  written  law,  of  any  territory,  or  any 
state,  or  foreign  government,  purporting  or  proven  to  have  been 
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published  by  the  authority  thereof,  *  *  *  shall  be  admitted  by 
courts  and  officers  of  this  state  on  all  occasions,  as  presumptiTe 
evidence  of  such  laws:"  Oivil  Code,  1883,  sec.  387. 

Interest  was  properly  allowed  by  the  court  below  on  the  judgment 
sued  upon.  The  transcript  shows  that  the  Missouri  court  awarded 
interest  at  the  legal  rate  on  its  judgment,  and  the  amount  of  such 
judgment  and  accrued  interest  at  the  date  of  the  judgment  in  the 
court  below  was  certainly  the  proper  amount  due,  and  the  correct 
measure  of  the  latter  judgment.  In  the  case  of  Warren  v.  McCarthy, 
et  aL,  25  111.,  95,  it  is  held,  following  the  authority  of  Prince  t. 
Lamb,  Breese,  298,  that  interest  may  be  recoyered  on  a  judgment 
of  the  court  of  another  state,  without  any  averment  in  the  declara- 
tion that  it  is  allowed  by  the  statute  of  the  state  in  which  it  was 
recoyered,  and  even  though  the  *  judgment  of  such  other  state  does 
not  award  interest;  that  the  law  gives  it  as  damages  for  the 
detention  of  the  principal  sum.  None  of  the  assignments  of  error 
by  appellant  appear  to  have  any  support,  and  the  judgment  of  the 
court  below  will  be  affirmed. 

Judgment  affirmed. 


Denver,  South  Park  and  Paoipio  B.  B.  Co.  v.  Conway. 

Filed  December  ^,  1884, 

AonoN  FOR  Negligence— Variance  Between  Allegations  and  Proof. — In  an  action  to 
recover  damages  for  a  fire  alleged  to  have  been  caused  bv  a  defective  flue,  evidence  that  such 
fire  was  caused  by  the  entire  want  of  a  flue  is  not  a  fatal  variance,  when  it  appears  that  the 
party  objecting  was  not  misled  as  to  the  meaning  of  the  averment. 

Corporations— Liability  OF  for  Tortious  Acts  of  Servants.— Corporations  are  liable 
for  the  acts  of  their  agents  and  employees  in  the  same  manner,  and  to  the  same  extent  aa 
private  persons.  Accordingly,  the  employeesof  a  railroad  corporation,  who  are  engaged  in  ser- 
vice at  its  stations  or  on  its  trains,  are  presumed  to  be  authorized  by  it  to  do  such  service,  and 
to  perform  the  acts  usually  incident  to  their  position;  and  the  corporation  is  liable  for  their 
tortious  acts  which  are  performed  in  the  course  of  such  service. 

The  Same— KriowLEDOE  of  Servant  Knowledge  of  Corporation.— Knowledge  acquired 
by  agents  uf  corporations  in  the  discharge  of  official  duties,  of  facts ]material  to  the  transac- 
tions in  which  they  are  engaged,  or  oommg  within  their  respective  departments,  is  the  knowl- 
edge of  the  corporation. 

Instructions — Duty  of  Court  to  Give— Extent  of.— Courts  are  not  required  to  state  in 
their  instructions  to  juries,  the  entire  law  upon  any  given  subject,  bat  only  so  much  thereof 
as  may  be  applicable  and  essential  to  the  issue  and  facts  of  the  case  on  triaL  To  this  extent 
the  charge  must  be  correct  and  explicit,  and  if  unexceptionable  in  these  essentials  it  will  not 
be  ground  for  reversal  that  the  instructions  are  not  strictly  correct  as  universal  propositions 
of  law. 

The  Instructions  of  the  Lower  Court  Examined,  and  held  to  correctly  «tate  the  law  as 
applicable  to  the  issues  and  the  evidence. 

Negligence— Action  for— Interest  not  Allowed. — In  an  action  to  recover  damages  for 
injury  to  property  caused  by  negligence,  interest  on  the  value  of  the  property  injured  or  de- 
stroyed is  not  recoverable,  as  the  same  is  not  authorized  by  the  statute. 

Appeal  from  the  district  court  of  Park  county.  The  opinion  states 
the  facts. 

Teller  &  Orahood,  for  the  appellant. 

John  W.  Horner^  for  the  appellee. 

Beck,  0.  J.  The  appeal  is  from  a  judgment  rendered  against  the 
defendant  below,  the  Denver,  South   Park  and  Pacific  Bailroad 
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Gompany,  for  damages  to  the  property  and  person  of  the  plaintiff, 
occasioned  by  the  burning  of  a  depot  building  belonging  to  the 
defendant,  and  the  explosion  of  a  quantity  of  giant  cartridges  there- 
in contained. 

The  complaint  as  it  remained  after  demurrer  sustained  thereto, 
contained  three  separate  claims  for  damages  alleged  to  have  occur- 
red "to  the  plaintiff  by  reason  of  the  .negligence  of  the  defendant. 

It  alleges  that  on  the  fourteenth  day  of  August,  1880,  the  defend- 
ant owned  and  operated  a  railroad  from  Denver  to,  and  through  the 
town  of  Bed  Bluff,  in  Park  county,  Colorado.  That  it  also  owned 
and  used  a  certain  depot  building  in  the  latter  place,  which  con- 
tained a  defective  ilue.  That  a  pipe  from  a  stove  in  said  building 
passed  into  and  through  this  flue,  rendering  the  building  extremely 
unsafe  and  liable  at  any  time  to  take  fire. 

The  complaint  further  alleges  that  the  plaintiff  owned  a  certain  sa- 
loon building,  together  with  the  contents  thereof,  which  was  situ- 
ated about  thirty-five  feet  distant  from  the  defendant's  depot  build- 
ing; that  the  plaintiff  also  occupied,  as  proprietor  thereof,  a  certain 
hotel  building,  situated  about  forty-five  feet  from  said  depot  building. 

The  act^  of  negligence  complained  of  are,  that  the  defendant,  knpw- 
ing  that  the  flue  in  said  building  was  in  a  very  defective  condition, 
which  rendered  the  building  extremely  unsafe,  and  liable  at  any 
time  to  take  fire;  and  well  knowing  that  the  property  of  the  plaintiff 
was  in  close  proximity  thereto,  carelessly,  negligently  and  wrong- 
fully, stored  giant  powder  and  explosive  caps  (the  latter  being  used 
to  explode  the  powder)  in  said  building,  and  while  said  explosives 
were  so  stored  therein,  caused  a  fire  to  be  made  in  the  store  having 
the  defective  flue,  by  reason  whereof  the  building  was  burned,  re- 
sulting in  an  explosion  which  destroyed  the  plaintiff's  property, 
and  seriously  injured  him  personally.  Damages  are  claimed  for 
the  loss  of  saloon  building  and  contents,  in  the  sum  of  one  thousand 
and  thirty-eight  dollars;  for  chattels  destroyed  in  the  hotel,  in  the 
sum  of  sixty-three  dollars;  and  for  injuries  to  the  plaintiff's  person 
in  the  sum  of  five  thousand  dollars.  Judgment  is  demanded  for 
said  several  sums,  together  with  interest  thereon,  from  the  four- 
teenth day  of  August,  1880  (the  time  of  the  fire),  at  the  rate  of  ten 
per  cent,  per  annum. 

The  answer  of  the  railroad  company  denies  all  the  allegations  of 
the  complaint,  including  specific  denials  of  the  causes  which  led  to 
the  burning  of  the  building  and  the  disasters  which  followed. 

The  cause  was  tried  by  a  jury,  who  returned  a  verdict  for  the 
plaintiff  of  two  thousand  two  hundred  and  fifty  dollars,  upon 
which  the  court  ordered  judgment. 

The  errors  assigned  and  relied  upon  relate  to  instructions  of  the 
court  to  the  jury,  and  to  the  allowance  of  interest  upon  the  value  of 
the  property  destroyed.  The  Jirst  and  second  errors  assigned  are^ 
upon  the  first  instruction.  That  portion  of  the  instruction  assigned 
for  error  is  in  the  following  words  :***««  That  if  they  believe 
from  the  evidence,  that  defendant  ha^  a  depot  building  at  Bed  Hill, 
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on  and  prior  to  Angust  14th,  1880,  and  stored  therein  prior  to  said 
Angnst  14tb,  1880,  and  from  thence  until  Angast  14th,  1880,  kept 
therein,  stored,  a  large  quantity  of  atlas  powder,  commonly  known  as 
gianfc  cartridges;  and  that  said  depot  building  was  near  the  property  of 
the  plaintiff,  and  during  all  the  time  said  powder  was  therein,  said 
depot  building  was  in  a  def ectiye  condition  and  liable  to  take  fire 
from  a  fire  kept  in  a  stoye  in  said  buildiDg,  of  which  defendant  had 
notice,  and  that,  by  reason  of  the  carelessness  and  negligence  of  de- 
fendant, said  building  was  burned,  and  the  burning  of  said  building 
caused  said  powder  to  explode,  and,  by  fire  or  otherwise,  destroy 
the  property  of  the  plaintiff,  they  should  find  for  the  plaintiff." 

Counsel  say:  ''Our  objections  to  the  instruction  are  that  it  was 
a  departure  from  the  issue  in  the  case  made  by  the  pleadings  and 
allowed  the  jury,to  find  a  yerdict  on  a  state  of  case  not  at  all  presented 
by  the  pleadings,  and  to  wander  about  through  the  eyidence  for 
some  defect  in  the  building  itself,  not  relied  on  in  the  complaint^ 
and  found  a  yerdict  upon  matter  wholly  foreign  to  the  real  issue 
made  in  the  case  by  the  parties  to  it."  Counsel  insist,  throughout 
their  entire  argument,  that  the  specific  allegation  of  .the  complaint 
as  to  the  origin  and  cause  of  the  fire,  namely,  a  defectiyet  fine,  was 
abandoned  on  the  trial;  that  there  was  no  eyidence  to  support  the 
allegation,  and  that  the  court  by  its  instructions  to  the  jury,  per- 
mitted the  plaintiff  to  depart  from  the  issue  presented  by  the  plead- 
ings and  to  yest  the  claim  for  damages  upon  a  wholly  different  ele- 
ment of  liability,  yiz.,  a  defective  condition  of  the  depot  building. 
This,  they  say,  was  a  change  of  the  cause  of  action  after  the  intro- 
duction of  the  testimony,  and  was  therefore  prejudicial  to  the  rights 
of  the  defendant.  They  characterize  the  action  of  the  court  as  giv- 
ing to  the  jury,  by  its  instructions,  a  roving  commission  to  wander 
about  through  the  evidence  and  find  a  verdict;  upon  matter  wholly 
foreign  to  the  case. 

A  patient  examination  of  the  voluminous  record  in  the  case  has 
satisfied  us  that  these  charges  are  specious  and  technical.  The  sum 
total  of  these  objections,  is,  that  the  jury  were  told  if  they  believed 
from  the  evidence  that  the  depot  building  was  in  a  defectiye  con- 
dition and  liable  to  take  fire  from  a  fire  kept  in  a  stove  in  the  build- 
ing, and  knowing  the  fact,  the  defendant  stored  a  large  quantity  of 
giant  cartridges  therein,  and  that  by  the  carelessness  and  negligence 
of  the  defendant  the  depot  was  burned,  the  powder  exploded  and 
the  plaintiff  damaged,  they  should  find  a  yerdict  in  his  favor,  instead 
of  being  told  that  to  warrant  a  verdict  for  the  plaintiff  they  must 
find  that  the  fire  originated  from  a  defective flu/e. 

The  only  foundation  that  we  can  discover  for  the  objections  so 
strenuously  urged  upon  our  attention,  lies  in  the  definition  of  the 
word  "flue."  The  complaint  declares  in  haec  verba,  **th(U  the  depot 
.building  was  extremely  unsafe  and  liable  at  any  time  to  take  /Sre/'  but 
in  a  previous  sentence  the  cause  of  its  unsafe  condition  is  attributed 
to  a  "  def ective  flue.'' 
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Now  if  there  was  any  variance  in  the  proof  from  the  allegations  of 
the  complaint,  it  was  that  the  locus  or  thing  referred  to  in  the  com- 
plaint as  defective^  was  not  strictly  speaking,  a  fltie,  bat  an  aperture 
not  protected  by  a  flue,  through  which  the  stove  pipe  passed. 
Instead  of  there  being  a  defective  flue,  in  the  technical  sense  of  the 
term,  the  defective  condition  of  the  building  was  owing  to  the 
absence  of  a  flue  at  the  point  referred  to.  But  we  think  this  point 
was  described  with  reasonable  certainty,  and  find  nothing  in  the 
entire  proceedings  to  indicate  that  anyone  was  misled  by  the  mis- 
application of  the  term.  In  support  of  this  conclusion  we  cite  the 
fact  that  the  witnesses  of  both  parties,  including  the  agents  and 
officers  of  the  •defendant  company,  referred  to  and  denominated  the 
alleged  defective  point  as  a  flue,  in  their  testimony.  The  complaint 
states  that  the  pipe  from  the  stove  passed  into  and  through  it,  and 
that  a  fire  was  made  and  kept  in  the  stove,  thereby  rendering  the 
building  unsafe.  The  testimony  showed  conclusively  that  the  fire 
originated  in  the  apartment  of  the  building  called  the  ''office,"  that 
the  ceiling  over  this  room  was  composed  of  dressed  boards  of  a  single 
thickness,  and  that  the  pipe  from  the  stove  passed  up  through  a  hole 
in  this  board  ceiling,  and  up  through  the  roof.  The  only  protec- 
tion Drovided  to  prevent  the  pipe  from  coming  in  contact  with  the 
boards  of  the  ceiling,  was  a  small  sheet  of  tin  or  zinc,  through  which 
the  pipe  was  passed,  and  which  was  placed  on  the  upper  surface  of 
the  ceiling  boards.  The  same  provision  existed  at  the  point  where 
the  pipe  passed  through  the  roof. 

The  testimony  further  shows  that  on  the  night  of  the  disaster  a  hot 
fire  was  made  in  the  office  stove  in  the  presence  of  and  with  the 
knowledge  of  the  defendant's  station  agent  in  charge  of  said  station 
and  building,  who  thereupon  retired  to  bed  in  said  office  room.  By 
reason  of  this  fire  and  the  so-called  defective  fine,  the  ceiling  around 
the  stovepipe  was  ignited,  and  fire  comyiunicated  to  the  entire 
building,  causing  its  total  destruction,  the  explosion  of  the  powder, 
and  the  damages  to  person  and  property  sued  for. 

Now,  while  it  must  be  conceded  that  the  phraseology  of  the  com- 
plaint is  liable  to  verbal  criticism  in  the  particular  mentioned,  yet 
the  meaning  is  so  apparent  that  no  prejudice  could  have  resulted 
therefrom,  since  no  one  could  have  been  misled  by  the  term  em- 

Eloyed.  The  evidence,  also,  abundantly  shows  that  the  defect  in  the 
uilding  complained  of  was  of  the  most  dangerous  character,  and 
was  the  proximate  cause  of  the  fire.  It  is  not  contended  in  argu- 
ment that  the  fire  originated  at  any  other  point,  or  through  other 
means,  and  if  it  was,-  we  discover  no  evidence  to  support  such  a 
theory.  It  would  seem,  then,  that  the  objections  which  we  have 
been  considering  are  pure  technicalities,  which  fairly  fall  within  the 
class  defined  as  *  *  curious  and  nice  exceptions  tending  to  the  over- 
throw or  delay  of  justice,"  which  it  has  been  well  said,  a  proper  con- 
struction of  the  law  always  disallows.  Courts  do  not  sit  as  literary 
critics,  and  therefore  mere  verbal  inaccuracies,  unless  clearly  shown 
to  have  been  misleading,  are  not  ground  of  reversal. 
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Portions  of  the  second  and  third  instructions  are  assigned  for 
error,  as  follows:  "Second.  If  they  believe,  from  the  eyidence, 
that  on  and  prior  to  the  fourteenth  of  August,  1880,  the  defendant 
had  a  depot  at  Bed  Hill,  near  plaintiff's  property,  that  was  in  a 
defective  condition  and  liable  to  take  fire  from  a  nre  kept  therein, 
and  that  knowing  the  premises,  a  few  days  prior  to  said  fourteenth 
day  of  August,  1880,  defendant  stored  in  said  building  a  large  quan- 
tity of  atlas  powder,  commonly  known  as  giant  cartridges,  and  kept 
the  same  therein,  and  while  it  was  stored  therein  said  building  took 
fire  through  a  lack  of  the  care  and  diligence,  above  described,  on 
the  part  of  the  defendant,  by  and  through  its  agents  and  employees, 
and  caused  said  powder  to  explode  and  destroy  by  fire,  or  other- 
wise, the  property  of  the  plaintiff,  they  should  find  for  plaintiflf." 

**  Third.  And  if  the  jury  find,  from  the  evidence,  that  the  defend- 
ant stored  and  kept  in  the  depot,  at  Bed  Hill,  giant  powder,  or  car- 
tridges, or  other  inflammable  and  combustible  materials,  when  said 
depot  building  was  defective  and  unsafe  for  the  storage  and  keeping 
of  such  materials;  and  that  defendant  was  aware  of  such  facts,  or 
that  it  did  not  keep  the  same  with  the  vigilance  and  care,  and  in  the 
charge  of  such  careful  and  proper  servants,  as  a  prudent  man  would 
have  done  with  the  same  kind  of  substances,  and,  that  by  reason 
thereof,  the  said  depot  building  was  burned,  and  the  said  giant  powder 
and  other  substances,  exploded  and  destroyed  the  property  of  plaintiff 
by  fire,  or  otherwise,  they  should  find  for  the  plaintiff." 

The  objections  assigned  to  these  instructions  are,  that  there  was 
no  evidence  produced  by  the  plaintiff  that  said  depot  building  was 
defective  and  liable  to  take  fire  from  a  fire  kept  therein;  nor  any 
evidence  that  it  was  unsafe  for  the  storage  and  keeping  of  such  ma- 
terials as  therein  described;  nor  any  evidence  that  the  aefendant  was 
aware  of  such  facts;  that  there  was  no  allegation  in  the  complaint 
nor  any  evidence  produqpd  on  that  trial  that  said  defendant  did  not 
keep  said  depot  with  vigilance  and  care,  and  in  charge  of  such  care- 
ful and  proper  servants  as  a  prudent  man  would  have  done,  and  that 
by  reason  thereof  the  building  was  burned,  the  powder  exploded  and 
the  plaintiff's  property  destroyed. 

It  is  also  assigned  for  error  that  the  court  instructed  the  jury,  that 
notice  to  defendant's  agents  was  notice  to  the  defendant,  and  thai 
the  acts  of  its  agents  and  employees  were  the  acts  of  the  defendant 

The  objections  to.  these  legal  propositions  are,  that  they  are  too 
broad,  and  consequently  that  they  were  calculated  to  mislead  the 
jury;  also,  that  there  was  no  evidence  to  support  them. 

The  foregoing  objections  embrace  the  fourth,  fifth,  sixth,  seventh^ 
ninth  and  fifteenth  assignments  of  error. 

We  will  first  consider  the  objections  to  the  legal  propositions  con- 
tained in  the  foregoing  instructions. 

Bespecting  the  acts  and  responsibilities  of  corporations,  the  law 
is  that  artificial  persons,  like  natural  persons,  are  liable  in  damages 
for  acts  of  negligence  imputable  to  them,  whereby  injuries  result  to 
third  persons.    A  corporation  acts  through  its  officers  and  employees, 
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who,  in  the  exercise  of  their  respective  fanctions,  and,  to  that  ex- 
tent, represent  the  corporation. 

The  rales  and  principles  of  law  applicable  to  the  relation  of 
master  and  servant,  apply  equally  to  corporations  and  their  agents, 
and  damages  resulting  from  the  negligence  of  both  classes  of  per- 
sons, is  measured  by  the  same  rule. 

If  a  servant  is  guilty  of  a  wrongful  act  when  engaged  in  his 
master's  business  and  while  acting  within  the  general  scope  of  his 
authority,  the  master  is  liable,  although  he  did  not  authorize  the 
particular  act.  It  is  no  defense  in  such  case  that  the  servant  dis- 
obeyed private  instructions,  or  abused  his  authority.  So  a  person 
who  puts  a  servant  in  a  place  of  trust  or  responsibility,  or  commits 
to  him  the  management  of  his  business,  or  the  care  of  his  property, 
is  held  responsible  for  damages  resulting  to  third  persons  through 
the  lack  of  iudgment  or  discretion  of  the  servant,  while  executing 
the  trust,  although  he  departed  from  the  strict  letter  of  his  au- 
thority in  the  execution  thereof. 

The  same  rules  obtain  in  respect  to  railroad  companies.  Accord- 
ingly it  is  laid  down  that  the  emplovees  of  such  a  corporation  both 
of  the  higher  and  the  subordinate  class,  who  are  engaged  in  service 
at  its  stations,  or  on  its  trains,  are  presumed  to  be  authorized  by  it 
to  do  such  service,  and  to  perform  the  acts  usually  incident  to  their 
positions;  and  it  is  liable  for  their  tortious  acts  which  are  performed 
in  the  course  of  such  service:  Rounds  v.  D.  L.  &  W.  R.  Co.,  64 
N.  T.,  129;  Cohen  v.  Railroad  Company,  69  N.  Y.,  170;  Passenger 
Railway  Company  V.  Donahue,  10  Pa.  St.,  119;  Pierce  on  Rail- 
roads, 277. 

Concerning  the  question  of  notice,  the  rule  is  the  same  in  respect 
to  corporations  as  to  natural  persons.  As  to  the  latter,  the  prin- 
ciple obtains  that  willful  ignorance  of  a  fact,  is  equivalent  to  actual 
knowledge  of  the  fact. 

The  rule  is  well  settled  that  notice  to  an  agent  in  transactions  in 
which  he  is  employed,  where  it  becomes  his  duty,  by  virtue  of  his 
employment,  to  act  on  such  notice,  is  notice  to  the  principal.  The 
term  notice,  in  such  instance,  is  synonymous  with  the  term  knowledge. 

It  may,  therefore,  be  said  that  knowledge  acquired  by  agents  of 
corporations  in  the  discharge  of  official  duties,  of  facts  material  to 
the  transactions  in  which  they  are  engaged,  or  coming  within  their 
respective  departments  of  service,  is  the  knowledge  of  the  corpo- 
ration: Ewell's  Evans  on  Agents,  p.  229;  Angell  and  Ames  on  Cor- 
porations, sec.  305;  Abbott's  Digest  Law  of  Corporations,  pp.  543, 
644.  An  illustration  of  the  rule  that  notice  to  the  agent  in  the 
transactions  in  which  he  is  employed,  and  within  the  scope  of  the 
authority  confided  to  him,  is  notice  to  the  principal,  is  found  in  the 
case  of  a  locomotive  engineer,  wherein  it  is  held  that  if  the  fact  be 
known  to  him  that  either  the  road  or  the  machinery  is  defective,  it 
is  knowledge  on  the  part  of  the  company,  and  renders  it  responsible 
for  the  consequences:    N.  &  C.  R.  R.  Co.  v.  Elliott,  1  Cold.,  611. 
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It  will  be  observed  that  the  rules  above  stated  concerning  the 
responsibilities  of  corporations  growing  out  of  the  acts  of  their 
agents,  and  concerning  notice  to  their  agents,  are  more  full  and 
guarded  upon  these  subjects  than  the  legal  propositions  of  the  in- 
structions  upon  the  same  subjects.  This  fact  requires  us  to  make 
an  important  rule  of  practice.  It  is  this :  That  courts  are  not  re- 
quired to  state,  in  their  instructions  to  juries,  the  entire  law  upon 
any  given  subject,  but  only  so  much  thereof  as  may  be  applicable 
and  essential  to  the  issues  and  facts  of  the  case  on  trial.  To  this 
extent  the  charge  must  be  correct  and  explicit,  and  if  unexception- 
able in  these  essentials  it  will  not  be  ground  of  reversal  that  the 
instructions  are  not  strictly  correct  as  universal  propositions  of  law: 
Proffatt  on  jury  trial,  sees.  311,  313;  Wells'  Questions  of  Law 
and  Fact,  sees.  393,  403. 

The  instructions  were  correct,  therefore,  if  applicable  to  the  case. 
But  counsel  affirms  that  they  were  neither  applicable  to  the  issues 
nor  based  upon  the.  evidence. 

What  then,  were  the  issues,  and  what  was  the  effect  of  the 
evidence  ? 

The  complaint  explicitly  charged  that  the  injuries  and  damages 
sustained  by  the  plaintiff  were  occasioned  by  the  wrongful  and  neg- 
ligent acts  of  the  defendant.  It  specified  in  what  the  wrong  and 
negligence  consisted,  and  likewise  the  nature  and  extent  of  the 
damages  sustained. 

The  answer  as  explicitly  denied  that  the  defendant  was  guilty  of 
wrong  or  negligence,  denied  that  the  fire  and  its  consequences  were 
the  result  of  wrong  or  negligence  on  its  part;  and  denied,  seriatim, 
the  specific  acts  of  negligence  alleged  to  have  been  sustained  by  the 
plaintiff.  It  further  denied  that  the  defendant  had  any  notice  or 
knowliddge  of  the  alleged  negligent  or  wrongful  acts. 

So  far,  then,  as  the  issues  were  concerned,  the  instructions  were 
applicable  under  the  rules  and  principles  announced. 

Upon  looking  into  the  evidence  we  learn  that  the  depot  building 
was  a  wooden  structure,  of  the  dimensions  of  about  twenty-four  feet 
by  thirty-six  feet,  erected  upon  upright  blocks  of  wood,  which  ele- 
vated the  side  nearest  the  railroad  about  eighteen  inches  above  the 
ground,  and  the  opposite  side  about  three  feet  above  the  ground. 
The  ends  and  sides  of  the  building  were  composed  of  single  boards 
placed  upright  against  the  frame  timbers,  the  edges  or  cracks  of  the 
boards  being  battened  with  narrower  strips  of  lumber.  Thereof 
was  a  steep  gable,  constructed  of  boards,  which  were  battened  like 
the  ends  and  sides,  and  the  exterior  surface  was  covered  with  tarred 
paper,  to  protect  the  interior  from  snow  and  rain.  The  interior  was 
divided  into  four  rooms  and  a  loft,  the  rooms  being  named  respec- 
tively, **  office,"  **  waiting  room,"  **  warehouse"  and  "kitchen." 
These  apartments,  or  some  of  them,  including  the  office,  were  separ- 
ated from  the  loft  by  a  board  ceiling,  which  has  alreadv  been  de- 
scribed, as  has  also  the  aperture  therein  through  which  the  pi  pe  of 
the  office  stove  passed. 
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That  this  building  was  the  property  of  the  railroad  company  is  not 
denied;  that  the  company  cansea  it  to  be  constructed  and  equipped 
in  manner  described,  was  proven  by  the  witnesses. 

C.  W.  Fisher,  superintendent  of  the  defendant,  stated  upon  the 
witness  stand,  that  the  building  was  constructed  for  the  company 
upon  contract;  that  it  was  his  business  to  inspect  the  building*  and 

Eroperty  of  the  company,  and  that  on  the  completion  of  the  depot 
e  inspected  it,  found  it  all  right  and  received  it. 

When  asked  about  the  condition  of  the  defective  flue  in  the  office 
ceiling,  he  answered  that  he^did  not  remember  of  giving  special  at- 
tention to  the  flue,  he  was  under  the  impression  that  the  flues  were 
all  right.  He  said  it  was  his  special  duty  to  see  that  such  things 
were  safe,  that  he  went  there  to  examine  and  found  them  all  right. 
He  was  unable  to  say,  however,  whether  there  was  a  flue  in  the 
office  ceiling  or  not,  at  the  time  of  his  inspection,  but  admitted  that 
the  furnishing  of  flues  for  the  building  was  not  included  in  the  con- 
tract. He  then  stated  that  an  employee  of  the  railroad  company 
known  as  ''  foreman  of  buildings,"  by  name  of  John  Greenslit,  was  to 
look  after  the  flues.  Mr.  Greenslit  being  called  to  the  stand  and 
asked  if  he  knew  anything  about  a  flue  in  the  office  ceiling,  answered 
that  he  did  not.  He  said  he  had  furnished  but  one  flue,  and  that 
went  into  the  waiting  room;  he  had  put  none  in  the  office. 

The  testimony  shows  there  were  three  stoves  in  use  in  this  build- 
ing, but  we  have  here  the  remarkable  admission  that  but  one  flue 
was  provided,  and  that  was  not  for  the  office,  where  it  seems,  fire 
was  necessary  at  all  seasons,  but  for  the  waiting  room. 

The  testimony  further  shows  that  from  the  completion  of  the 
building  to  the  time  of  the  fire,  this  depot  station  was  in  the  gene- 
ral charge  of  one  F.  E.  Colyer,  as  station  agent  and  telegraph  oper- 
ator of  the  defendant.  The  only  other  employee  of  the  defendant 
at  that  point,  at  and  about  the  time  of  the  fire,  was  one  Charles 
Hilton,  who  appears  to  have  been  employed  as  an  assistant  to  the 
agent,  Colyer.  Mr.  Bundle,  the  defendant's  superintendant  of  tele- 
graphs, says  he  authorized  Colyer  to  employ  Hilton,  for  the  business 
of  cnecking  tracking  freight  at  the  station.  But  the  testimony 
shows  that  in  the  absence  of  Colyer,  Hilton  ran  the  station, 
excepting  only  the  telegraph  instrument.  These  two  men,  Colyer 
and  Hilton,  slept  together  in  a  bed  in  the  office,  and  were  sleeping 
there  when  the  fire  occurred.  The  weather  was  cool  in  the  even- 
ings, at  that  point,  rendering  it  necessary  to  have  fire  in  the  office 
stove  almost  every  night,  although  it  was  in  the  month  of  August. 
On  the  night  of  the  thirteenth  of  August,  there  was  a  fire  in  the 
stove,  and  as  these  men  were  about  to  retire  to  bed,  the  stove  was 
filled  up  with  coal,  more  than  the  usual  quantity  being  put  in.  ac- 
cording  to  the  testimony  of  Colyer.  They  were  awaKened  about 
twelve  o'clock  in  the  night,  by  the  fire,  which  had  been  communi- 
cated to  the  ceiling,  and  had  gained  such  headway  that  they  could 
do  nothing  but  escape  from  the  building,  which  was  soon  destroyed. 

Two  or  three  weeks  before  this,  the  station  agent  was  alarmed  by 
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a  fire  on  the  ceiling  at  the  same  point.  It  appears  that  some  chips 
had  been  left  there  by  the  carpenter  when  constructing  the  build- 
ing, and  that  they  were  ignited  by  the  heat  of  the  stovepipe.  This 
fire  was  extinguished  by  the  agent,  with  the  assistance  of  other  per- 
sons, by  means  of  a  bucket  of  water,  but  no  precautions  were  taken 
to  ppevent  a  recurrence,  save  to  brush  back  the  chips.  The  occur- 
rence is  mentioned  by  the  witnesses  as  creating  quite  a  ''scare"  at 
the  time. 

As  to  the  contents  ^f  the  building,  on  the  night  of  the  final  con- 
flagration, witnesses  testified  that  there  were  about  twenty  cases  of 
giant  powder,  or  giant  cartridges  in  the  freight  room,  weighing  fifty 
pounds  to  the  case;  also,  a  considerable  quantity  of  coal  oil  in  the 
immediate  vicinity. 

Testimony  was  introduced  as  to  the  explosive  and  dangerous  na- 
ture of  giant  powder,  and  as  to  what  agencies  would  cause  it  to 
explode. 

The  facts  of  the  fire  and  explosion;  the  situation  of  the  plaintiff 
and  his  property,  and  the  effects  produced  by  the  disaster,  were 
all  proven. 

In  view  of  the  issues  and  the  testimony,  then,  we  have  no  hesi- 
tation in  pronouncing  the  instructions  both  correct  and  applicable 
to  the  case  presented  to  the  jury. 

Concerning  the  unsafe  condition  of  the  building  in  respect  to 
fire,  the  testimony  was  confined  to  the  so-called  defective  fine, 
showing  wherein  it  was  defective;  also,  that  the  fire  which  de- 
stroyed the  building  originated  at  this  point,  and  that  it  was  commu- 
nicated from  the  fire  in  the  office  stove,  by  means  of  the  stovepipe, 
which  passed  through  the  defective  flue.  The  reference  in  the  in- 
structions, then,  to  the  unsafe  condition  of  the  building,  and  its 
liability  to  take  fire  from  a  fire  kept  therein,  could  not  have  been 
misunderstood  by  the  jury. 

Appellant's  counsel  thiuK  the  previous  fire  without  significance 
on  the  question  of  a  defective  fine.  They  say  the  ceiling  did  not 
ignite  on  the  occasion,  but  only  the  chips  against  the  stove-pipe. 
But  the  witness  Colyer  said,  when  asked  if  he  saw  where  the  fire 
was  when  he  poured  on  the  water,  ''Yes,  sir,  the  chips  and  the 
ceiling  were  also  burnt." 

This  testimony  was  received  without  objection,  and  we  think  it  was 
proper  matter  for  the  consideration  of  the  jury  on  the  question  of  negli- 
gence. It  showed  that  the  special  attention  of  the  defendant's  agents 
was  called  to  the  condition  of  this  flue,  or  stove-pipe  passage,  before 
the  storing  of  the  explosive  materials  in  the  building.  It  was  a 
notice  to  the  defendant's  agent,  and  through  him  to  the  defendant 
itself,  not  only  of  the  condition  of  the  flue,  but  of  the  degree  of  heat 
generated  by  the  stove-pipe  and  the  danger,  great  or  small,  of  a  fire 
originating  at  this  point. 

This  agent  being  in  charge  of  the  company's  property  and  busi- 
ness at  this  station,  the  rule  applies  that  knowledge  acquired  by 
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agents  of  corporations  of  facts  coming  within  their  respective  de- 
partments of  service  is  the  knowledge  of  the  corporation. 

On  the  question  of  notice,  it  farther  appeared  that  officers  of  the 
company  whose  special  duty  it  was  to  inspect  this  building,  and  to 
see  that  necessary  flues  were  provided  and  put  in,  neglected  that 
duty.  The  agent  in  charge  of  the  building  knew  from  a  personal 
inspection,  and  from  the  warning  of  a  previous  fire,  that  the  so- 
called  flue  was  defective  and  dangerous.  Within  the  principles  an- 
nounced, then,  all  these  agents  were  chargeable  with  knowledge  of 
the  dangerous  condition  of  the  building.  This  knowledge  being 
acquired  within  the  course  of  their  several  emplovments,  it  was  their 
duty  to  communicate  it  to  the  company,  and  in  law,  the  knowledge 
of  these  agents  was  the  knowledge  of  the  company.  In  the  lan- 
guage of  the  instructions,  notice  to  these  agents  was  notice  to  the 
company. 

This  disposes  of  the  objection  that  the  'instructions  sanction  a 
notice  to  any  brakeman  or  laborer  in  the  service  of  the  company." 
The  notices  proved  were  to  the  officers  and  employees  who  were 
duly  authorized  by  virtue  of  their  offices,  and  the  scope  of  their  em- 
ployment, to  represent  the  company  in  these  identical  matters,  and 
not  to  be  brakemen  or  laborers. 

Lastly,  under  the  rules  of  law  before  stated,  the  shipping  of  the 
giant  cartridges  to  this  depot;  the  depositing  ojf  ihem  in  the  building, 
and  the  making  of  the  fire  in  the  office  stove  'mere  each  and  all  of 
them  the  acts  of  the  defendant. 

These,  and  the  failure  to  provide  a  sufficient  flue,  being  the  acts 
complained  of,  and  it  being  shown  thai  they  were  all  committed  by 
i^entsof  the  company  in  the  course  of  their  employment,  and  within 
the  scope  of  the  authority  confided  to  them,  the  court  properly  said 
of  them  in  its  instructions — *'  the  acts  of  its  agents  and  employees 
were  the  acts  of  the  defendant." 

The  question  whether  the  acts  complained  of  constituted  BegU- 
gence,  was  a  question  for  the  jury  to  decide,  and  was  so  left.  We 
think  their  finding  was  fully  warranted. 

The  remaining  errors  assigned  relate  to  the  allowance  of  interest 
on  the  value  of  the  property  destroyed.     The  court  instructed  the 

Gry  that  if  they  found  a  verdict  for  the  plaintiff,  they  should  assess 
s  damages  at  the  value  of  the  property  destroyed,  with  interest 
thereon,  at  the  rate  of  ten  per  centum  per  annum  from  the  time  it 
was  so  destroyed. 

Interest  in  this  state  is  a  creature  of  statute  and  regulated  thereby. 
It  is  only  recoverable,  in  the  absence  of  contract,  in  the  cases  enu- 
merated in  the  statute,  and  damages  to  property  arising  from  the 
wrong  or  negligence  of  a  defendant  is  not  one  of  the  enumerated 
cases. 

The  statute  is  not  out  and  construed  in  Hawly  v.  Barker,  5  Colo., 
118,  where  it  was  held  that  interest  was  not  recoverable  on  the 
amount  of  a  verdict,  although  a  period  of  nearly  two  years  had 
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elapsed  from  the  date  of  its  rendition  up  to  the  time  of  the  entry  of 
judgment  thereon. 

For  adjudications  upon  similar  statutory  provisions  see  I.  C.  B. 
R.  Co.  V.  Cobb  et  al,  72  111.,  148;  City  of  Chicago  v.  AUcock,  86 
111.,  384;  Atkinson  v.  A.  &  P.  R.  K.  Co.,  63  Mo.,  367;  Kenney  y. 
H.  &  St.  J.  E.  B.,  Id.,  99.  The  instructions  were  erroneous  in  this 
particular,  and  since  it  is  to  be  presumed  that  the  jury  obeyed  them 
and  computed  interest,  at  the  rate  mentioned,  on  the  value  of  the 
property  destroyed  by  the  explosion,  from  the  date  of  its  destruction 
to  the  date  of  verdict,  the  judgment  must  be  reversed  for  this  error. 
But  it  will  not  be  necessary  to  remand  the  cause  for  a  new  trial  on 
account  of  this  single  error.  It  is  true  that  interest  was  only  given 
upon  the  value  of  the  property  destroyed  and  not  upon  the  damages 
assessed  for  personal  injuries;  also,  that  we  have  no  means  of  ascer- 
taining the  amount  of  the  sum  upon  which  interest  was  allowed. 
But  the  plaintiff  consents  to  remit  from  his  judgment  a  sum  equivar 
lent  to  the  interest  on  the  total  amount  of  his  damages,  which  not 
only  cures  the  error,  but  is  more  favorable  to  the  defendant. 

Literest  upon  the  entire  amount  of  damages  from  August  14^ 
1880,  the  date  of  the  fire,  to  May  3,  1881,  the  date  of  the  iudgment» 
would  amount  to  the  sum  of  one  hundred  and  fifty-one  dollars.  De- 
ducting this  sum  from  two  thousand  two  hundred  and  fifty  dollars, 
the  amount  of  the  judgment,  leaves  as  the  true  amount  for  which 
judgment  should  be  ^tered,  the  sum  of  two  thousand  and  ninety- 
nine  dollars. 

It  is  therefore  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  judgment  be  entered  herein  in  favor  of  the  appel- 
lee for  the  sum  of  two  thousand  and  ninety-nine  dollars,  and  for 
costs  in  the  district  court  as  taxed.  It  is  further  ordered  that  ap- 
pellee pay  the  costs  in  this  court  to  be  taxed. 


SUP  HEME  COURT  OF  OREGON. 
Neoklin  v.  Nelson  et  al. 

Filed  December  1,  1S84. 

Bill  of  Sale  Absolute  in  Form  when  a  Chattel  Mortgage — Recording — Nonci.— 
A  bill  of  eale  absolute  in  form  is  considered  a  chattel  moitgage  upon  proof  by  parol  that  H 
n'as  given  to  necure  a  debt,  nrt  only  aa  to  the  parties  to  it,  but  also  as  to  third  parties  whom 
affected  with  notice.  Such  bill  of  sale  is  entitled  to  be  tiled  with  the  county  derk  as  acfaattd 
IDC  rtgage,  under  section  46  of  the  code,  page  522,  and  thereafter  it  imparts  notice  to  thiid 
parties,  although  the  clerk  may  omit  to  index  the  instrument. 

Chaiiel  Mortgage  to  Secure  Fltire  Advances— Lien  op  when  Attachbs. — In  the 
absence  of  fraud,  a  chattel  mortgage  to  secure  future  advances  is  valid,  whether  such  object 
be  expressed  in  the  mortgage  or  not.  The  lien  of  such  mortgage  attaches  from  the  date  of 
the  advance,  and  not  from  the  date  of  the  mortgage. 

Appeal  from  the  circuit  court  for  Multnomah  county.  The  opinion 
states  the  facts. 
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Alfred  8.  Frank,  for  the  appellant. 
P.  L.  Willis^  for  the.  respondent. 

Lord,  J.  The  plaintiff  took  from  the  defendant  Nelson  a  bill  of 
sale,  intended  to  operate  as  a  mortgage,  of  certain  property  belong- 
ing to  him,  and  which  the  plaintiff  left  in  his  possession,  and  which 
the  defendant,  Betts'  Spring  Company,  attached,  after  such  bill  of 
sale  had  been  filed  and  recorded.  Thereafter,  the  plaintiff  com- 
menced suit  to  foreclose,  and  the  Betts'  Spring  Company  answered, 
claiming  the  lien  of  said  attachment  was  to  be  preferred  to  any  lien 
or  rights  accming  under^ach  bill  of  sale.  After  issue  joined,  the 
matter  was  referred  to  a  referee,  who,  after  taking  the  evidence,  re- 
ported to  the  court  his  findings  of  fact  and  conclusions  of  law. 
These  findings  were  set  aside  by  the  court  below  and  a  decree  ren- 
dered, adjudging  the  lien  of  the  plaintiff  under  such  bill  of  sale  to 
be  prior  to  that  acquired  by  the  attachment,  and  from  which  decree 
the  defendant,  Betts'  Spring  Company,  appeal  to  this  court. 

As  ground  of  error,  it  is  alleged:  (1)  That  the  bill  of  sale  was  not 
entitled  to  be  entered  of  record  as  a  mortgage,  and  must,  therefore, 
be  postponed  to  the  lien  of  the  attachment,  and  as  a  matter  of  law 
was  fraudulent.  (2)  That  the  bill  of  sale  was  executed  and  de- 
livered without  consideration,  and  with  the  intent  to  defraud,  delay, 
and  hinder  creditors.  (3)  That  the  amount  of  the  consideration 
recited  in  the  bill  of  sale  was  in  excess  of  the  amount  due  and 
owing  the  defendant  Nelson  by  the  plaintifi,  and  exceeded  such 
indebtedness  in  the  sum  of  seven  hundred  and  fifty  dollars.  As  a 
reply  to  the  matter  of  false  consideration,  the  plaintiff  alleged  that 
it  was  given  to  cover  future  advances;  and  further  alleged,  that  pre- 
vious to  and  up  to  the  time  of  the  execution  and  delivery  to  him  of 
the  bill  of  sale  now  in  question,  the  defendant  Nelson,  more  than  a 
year  prior  to  this,  had  executed  and  delivered  to  him,  for  a  valuable 
consideration  a  bill  of  sale  to  secure  this  same  debt,  and  which  was 
duly  filed  in  the  clerk's  office,  and  which,  up  to  the  time  of  the  exe- 
cution and  delivery  of  the  last  bill  of  sale — the  one  now  in  dispute, 
covered  nearly  all  of  the  same  property.  It  is  hardly  necessary  to 
cite  authorities  to  show  that  a  bill  of  sale  absolute  in  its  terms  be- 
comes a  chattel  mortgage  upon  proof  by  parol  that  it  was  made  to 
secure  a  debt.  It  is  the  nature  of  the  transaction  at  its  inception 
which  determines  the  character  of  the  instrument.  If  it  be  in  form 
a  bill  of  sale,  but  the  transaction  was  intended  to  secure  a  debt,  it 
is  a  mortgage,  and  parol  evidence  is  admissible  to  show  the  true 
nature  of  the  transaction  for  this  purpose.  And  it  is  not  only  a 
mortgage  between  the  parties  to  it,  but  also  as  to  third  parties 
who  are  affected  with  notice:  Jones  on  Chattel  Mort.,  sec.  22,  and  n. 
The  evidence  shows  that  the  bill  of  sale  was  given  to  secure  a  debt 
of  two  thousand  two  hundred  and  fifty  dollars,  and  for  future  advances 
not  to  exceed  seven  hundred  and  fifty  dollars,  making  a  total  of  three 
thousand  dollars,  the  amount  of  the  consideration  recited  in  the  bill 
of  sale.    Without  detailing  the  particulars,  the  evidence  shows  sub- 
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Btantiallv  this  state  of  facts.  For  more  than  a  year  prior  to  the  exe- 
cution and  delivery  of  the  bill  of  sale  in  controversy,  the  plaintiff 
had  been  loaning  and  procuring  others  to  loan  on  his  credit  to  the 
defendant,  Nelson,  as  he  needed  it,  from  time  to  time,  money  to 
carry  on  his  business,  taking  therefor  the  notes  of  the  said  defend- 
ant, and  during  which  time  the  plaintiff  held  a  chattel  mortgage  for 
three  thousand  dollars,  in  the  form  of  a  bill  of  sale,  but  intended 
and  filed  as  a  chattel  mortgage,  on  part  of  the  property  now  in  dis- 
pute. In  the  latter  part  of  [November,  1883,  the  plaintiff,  being  ill« 
placed  the  matter  of  his  business  with  the  defendant  Nelson,  in  the 
hands  of  a  Mr.  White,  as  his  agent,  with*instructions  to  take  of  the 
defendant  Nelson,  a  new  moitgage  for  the  same  sum,  which  should 
operate  for  the  present  as  the  former  one  had,  as  a  security  for  the 
sum  of  two  thousand  two  hundred  and  fifty  dollars,  then  due,  and 
such  additional  sums  not  to  exceed  in  the  aggregate  the  said  sum  of 
three  thousand  dollars,  as  might  be  necessary  to  prepare  the 
mortgaged  goods  for  market,  and  the  proceeds  of  the  sale  of  the 
goods,  when  marketed,  were  to  be  applied  on  the  plaintiff's  claim 
until  it  was  paid,  as  he  desired  to  collect  his  money.  In  pursuance 
of  these  instructions,  a  new  mortgage,  in  the  same  form  as  the 
former  one,  and  like  the  former,  intended  as  a  chattel  mortgage, 
was,  on  the  thirtieth  day  of  Nov. ,  1883,  duly  executed  by  the  de- 
fendant Nelson,  on  the  property  in  question,  and  on  the  same  day, 
presented  by  Mr.  White,  as  the  agent  of  plaintiff,  to  the  county 
clerk  of  Multnomah  county,  in  which  county  the  property  was 
located,  and  the  clerk  then  endorsed  thereon  tne  time  of  receiving 
the  same,  and  deposited  the  same  in  his  office,  and  has  ever  since 
kept  it  there  for  the  inspection  of  all  persons  interested.  It  is  clear, 
as  Detween  the  parties,  the  bill  of  sale  was  intended  to  operate  as  a 
mortgage.  But  did  tl^  filing  of  it  in  the  clerk's  office  have  the  effect 
to  convey  notice  to  third  parties  ?  Upon  this  point  the  counsel  for 
the  defendant,  Betts'  Spring  Co.,  contends  that  the  instrument  being 
in  the  form  of  a  bill  of  sale,  the  record  can  only  convey  notice  of  a 
bill  of  sale,  and  as  there  was  no  sale  in  fact,  the  instrument  was 
evidently  false,  and  as  a  consequence  thereof,  legally  fraudulent  and 
void;  and  further,  that  the  record,  owing  to  the  form  of  the  instru- 
ment, does  not  convey  notice  at  all.  One  statute  provides  that  it 
shall  be  the  duty  of  the  county  clerk,  upon  the  presentation  for  that 
purpose,  of  any  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels,  or  a  copy  of  any  such  instrument, 
upon  the  payment  of  his  fees,  to  endorse  thereon  the  time  of 
receiving  the  same,  and  to  deposit  such  instrument  or  copy  in*  his 
office  to  be  kept  for  the  inspection  of  all  persons  interested:  Oode, 
p.  522,  sec.  46. 

This  is  all  the  provision  in  our  law  upon  this  subject.  A  bill  of 
sale  as  such  is  nol;  entitled  to  record,  and  a  record  so-called  of  a  bill 
of  sale  is  an  absolute  nullity.  The  instrument  in  question  was  en- 
titled to  record  only  as,  and  because  it  was  a  mortgage,  and  if  the 
record  is  notice  at  all  it  is  notice  as  a  mortgage.     Mr.  Jones,  in  his 
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work  on  chattel  mortgages,  says:  ''A  bill  of  sale,  absolute  upon 
its  face,  but  executed  as  a  security  and  intended  to  operate  as  a 
mortgage,  is  within  the  operation  of  a  statute  making  void  a  mort- 
gage not  recorded,  in  case  the  property  be  not  delivered  to,  and 
retained  by  the  mortgagee:"  Jones  on  chattel  mortgages,  sec.  275. 
In  Khun  v.  Graves,  9  Iowa,  305,  it  is  held  that  a  bill  of  sale  of  per- 
sonal property,  in  which  there  is  no  stipulation  that  the  vendor  sball 
retain  the  possession,  is,  if  filed  for  record,  notice  to  snbsequen  t 
purchasers  and  to  creditors,  even  when  the  property  remains  m  the 
possession  of  the  vendor.  In  HowelFs  Annotated  Statutes  of  Mich- 
igan, it  is  said  that  sec.  6,193,  which  is  almost  identical  with  sec.  46, 
Or.  Code,  p.  622,  was  designed  to  provide  a  system  applicable  to 
every  instrument  or  conveyance  intended  to  operate  as  a  mortgage 
of  goods  and  chattels,  and  to  this  extent  it  supercedes  and  takes  the 
place  of  section  6,190,  which  is  of  similar  purporl;  to  subdivision 
40,  of  section  763,  Or.  Code,  p.  262.  That  under  section  6,193,  the 
question  of  good  faith  and  want  of  any  intent  to  defraud  creditors 
of  the  mortgagor  and  purchasers  in  good  faith  cannot  arise.  And 
that  as  to  them  nothing,  short  of  a  change  of  possession  or  filing  of 
the  instrument,  as  the  section  requires,  can  save  it:  Cooper  v. 
Brock,  41  Mich.,  491-2.  And  in  that  state  it  has  been  held  that  a 
bill  of  sale,  or  other  conveyance  of  goods  and  chattels,  although 
absolute  in  terms,  if  given  as  a  security  is  a  mortgage:  Fuller  v. 
Parish,  3  Mich.,  211;  Parsell  V.  Thayer,  39  Mich.,  467;  Hurd  v. 
Brown,  37  Mich.,  484.  And  unless  filed  as  a  mortgage  or  followed 
by  an  immediate  change  of  possession,  it  will  be  void,  as  against 
creditors  and  subsequent  purchasei:s:  Hurd  v.  Brown,  supra.  The 
instrument  was  entitled  to  record  according  to  its  real  character: 
Jones  V.  Morey,  14  Am.  Dec,  513,  and  note  of  authorities.  Being 
intended  to  operate  as  a  mortgage,  it  was  filed  as  such  with  the 
proper  officer  of  the  county,  and  filed  by  him  in  his  office  for  the 
purpose  of  imparting  the  notice  designed  hj  the  statute.  A  chattel 
mortgage  is  recorded  by  filing  it  in  the  ofiice,  and  there  is  no  law 
for  recording  any  other  instrument  in  that  waj.  When,  therefore, 
the  clerk  received  it,  and  placed  it  on  file  in  his  office,  it  became  the 
record  of  a  chattel  mortgage.  This  filing  or  registration  was  equiva- 
lent to  change  of  possession  of  the  property,  or  obviated  the  neces- 
sity of  it.  Although  the  law  requires  such  instruments  to  be  be 
indexed  among  chattel  mortgages,  it  would  seem  that  the  omission 
of  the  clerk  to  do  it  would  not  invalidate  such  mortgage  as  to  third 
parties  for  want  of  notice,  as  the  index  constitutes  no  part  of  the 
record:    Board  of  Com.  v.  Babcock,  5  Or.,  472. 

The  only  remaining  question  is  as  to  the  validity  of  a  chattel  mort- 
gage to  secure  future  advances,  which  includes  the  last  two  grounds 
upon  which  error  is  claimed.  Upon  this  subject  Mr.  Herman  says : ' '  In 
respect  to  the  validity  of  mortgages  for  existing  debts  and  future  ad- 
vances, there  can  be  no  doubt,  if  any  principle  of  the  law  can  be 
considered  settled  by  the  decisions  of  the  courts,  that  a  mortgage 
made  to  secure  future  liabilities  and  contingent  debts,  described 
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with  reasonable  certainty,  in  the  absence  of  any  fraudulent  intention, 
is  valid;  and  this,  whether  the  matter  of  future  advances  appears 
on  the  face  of  the  instrument  or  note,  or  is  proved  solely  by  the  tes- 
timony of  witnesses:"  Herman  on  Chattel  Mortgages,  sec  53,  p.  Ill, 
and  authorities  cited  in  note.     The  fact  is,  this  whole  subject  has 
been  considered  by  this  court,  and  the  principle  decided  covers  the 
case  at  bar.     InHendrix  v.  Gore,  8  Or.,  409,  the  court  say:  "The 
true  principle  to  be  deduced  from  all  these  cases  seems  to  be,  that 
when  a  mortgage  is  given  in  good  faith  to  secure  a  present  indebt- 
edness and  future  advances,  whether  the  object  be  expressed  in  the 
mortgage  or  not,  it  is  valid  to  the  extent  of  the  lien  therein  ex-, 
pressly  created.     It  is  always  better,  however,  that  the  mortgage 
should  be  drawn  so  as  to  show  the  true  object  and  purpose  of  the 
transaction,  for  suspicion  is  endangered  by  misrepresentation,  but 
disarmed  by  a  statement  of  the  truth:"  Shirras  v.  Craig,  7  Cranch, 
34.    The  effect  of  the  omission  is  to  render  the  transaction  more 
liable  to  suspicion,  and  to  put  the  holder  of  the  mortgage  upon 
stricter  proof  of  payment  of  the  consideration,   but  the  omission 
does  not  render  the  securitv  invalid.    The  existence  of  the  indebt- 
edness as  set  up  by  the  plaintiff  in  his  comi)laint  is  undisputed. 
There  is  no  evidence  of  fraud,  or  that  the  consideration  was  greatly 
in  excess  of  any  advances  expected  to  be  made.     It  seems,  however, 
that  counsel  for  the  defendant,  Betts'  Spring  Co.,  supposed  that  there 
must  be  some  binding  obligation  to  make  future  advances,  which  the 
defendant,  Nelson ,  could  have  enforced  against  Necklin.     But  this  is 
not  so.     Expectation  to  make  future  advances  is  sufficient,  only  with 
this  difference  from  when  the  party  is  legally  bound,  namely:  That 
the  lien  will  only  attach  from  the  date  of  the  advance  and  not  from 
the  date  of  the  mortgage :  The  Bank  Mort.  Co's  appeal,  36  Pa.  St» 
172;  McClure  v.  Roman,  52  Pa.  St.,  460; Brown  v.  Keifer,  71 N.  T., 
610, — 101  U.  S.  R.,  626;  Commercial  Bank  v.  Cunningham,  36  Am. 
Dec,  325.     It  is  doubtless  true,  as  suggested  by  the  chief  justice, 
that  the  defendant,  '^  knowing  that  fraud  and  deceit  abounded  in 
these  days,  not  much,  if  any,  less  than  in  the  time  of  Twyne's  case, 
cited  by  their  counsel,  honestly  suspected  some  taint  of  fraud  per- 
vaded this  transaction,  whose  true  nature  was  not  disclosed  on  its 
face  and  could  be  uncovered  by  judicial  investigation."    But  it  has 
turned  out  otherwise,  and  the  decree  of  the  court  below  must  be 
affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  20,025. 

Ex  PABTE  Helbino. 

DepaHmnU  One,    Filed  December  11,  1884. 

Wbonopol  Appropriation  op  Water  — CJomplaint  for,  Whbn  Sopficient,— A  com- 
plaint which  avers  that  the  defendant,  *'  with  intent  to  injure  and  defraud,  etc.,  without  the 
knowledge  of  the  ownen,  and  with  intent  to  evade  payment  for  the  water  taken  thereby, 
made  connections  and  maintained  the  same  with|certain  mains  and]service  pipes  of  the  Spring 
Valley  Water  Works,  for  the  purpose  of  taking  water  therefroin  for  the  supply  of  certain 
tanks  and  water  works  kept  ana  maintained  "  by  the  defendant,  sufficiently  charged  the  offense 
created  by  section  499  of  toe  penal  code. 

Apflioation  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

JJ.  P.  Wright^  for  the  petitioner. 
Fox  dk  KeUogg,  contra. 

The  Ooxjbt.  The  complaint  in  the  police  court  charged  the  of- 
fense created  by  section  499  of  the  penal  code.    That  section  reads : 

''Every  person  who,  with  intent  to  injure  or  defraud,  connects  or 
causes  to  be  connected,  any  pipe,  tube,  or  other  instrument  with 
any  main,  service  pipe,  or  otner  pipe,  or  conduit  or  flume  for  con- 
ducting water,  for  the  purpose  of  taking  water  from  such  main,  ser- 
vice pipe,  conduit  or  flume,  without  the  knowledge  of  the  owner 
thereof,  and  with  intent  to  evade  payment  therefor,  is  guilty  of  a 
misdemeanor." 

The  complaint  avers  that  Louis  Helbing,  **  with  intent  to  injure 
and  defraud,  etc.,  without  the  knowledge  of  the  owners  and  with 
intent  to  evade  payment  for  the  water  taken  thereby,  made  connec- 
tions and  maintained  the  same  with  certain  mains  and  service  pipes 
of  the  said  Spring  Valley  Water- Works,  for  the  purpose  of  taking 
water  therefrom  lor  the  supplv  of  certain,  tanks  and  water-works 
kept  and  maintained  by  said  Melbing,  etc." 

The  words  ''  without  the  knowledge  of  the  owners"  apply  to  all 
that  follows,  including  the  averments  as  to  the  taking  of  tne  water, 
and  the  intent.  The  complaint  does  not  in  terms  charge  that  the 
connection  was  made  by  means  of  a  pipe,  or  a  tube,  or  instrument. 
If  it  had  averred  that  the  defendant  connected  an  ''instrument" 
for  the  purpose  of  taking  water,  it  would  be  good.  It  avers  a  con- 
nection for  that  purpose,  and  such  connection,  if  made  at  all,  could 
be  made  only  by  means  of  some  instrument.  It  is  said  a  connection 
(for  the  purpose  named)  might  be  made  without  in  fact  any  water 
being  taken;  but  so  might  an  instrument  fail  of  its  purpose.  A 
complaint  following  the  statute  is  admittedly  sufficient.  Here  the 
statute  was  substantially  followed. 

The  petitioner  is  remanded. 

No.  ffa— 4. 
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No.  8.337. 

Salisbury  et  al.  v.  Shiblet. 

DepartmetU  Two.    Filed  December  IS,  1884. 

Joint  Lease- -Action  to  Enforce  CJovenant— Death  of  Joint  Lbssob— Pabti^^ 
GUABDIAN  AND  Ward. — An  action  for  the  breach  t>f  a  covenant  in  a  joint  lease,  after  the 
death  of  one  of  the  joint  lessors,  must  be  brought  in  the  name  of  the  surviving  leason. 
Neither  the  executor  nor  administrator  of  the  deceased  lessor  is  a  proper  party.  If  such  de- 
ceased lessor  made  the  lease  for  himself,  and  also  as  guardian  and  trustee  for  his  ward,  such 
ward,  after  attaining  majority,  may  join  with  the  surviving  lessors,  in  an  action  to  enforce  a 
covenant  made  for  his  benefit. 

The  Assionuent  of  the  tbbm  bt  the  Lessee  cbeates  a  Pbivitt  of  Estate  between  the 
assignee  and  the  lessor. 

Covenants  to  Pay  Rent  and  Taxes— Liabilitt  of  Assignee  of  Lessee. —Covenants  in  a 
lease  to  pay  rent  and  taxes  run  with  the  land,  and  are  binding  upon  and  enforceable  atfainst 
the  assignee  of  the  lessee  by  virtue  of  the  privity  of  estate  existing  between  him  and  the 
lessor. 

In  an  Assessubnt  fob  Taxes  the  abbbeviation  **  dolls."  is  equivalent  to  dollars. 

The  Judgment  Awabded  the  Plaintiffs  affirmed  after  a  construction  of  the  covenants 
sued  on. 

Cboss  appeals  from  a  jadgment  of  the  superior  court  for  the  city 
and  county  of  San  Francisco,  entered  in  favor  of  the  plaintifEs.  The 
opinion  states  the  facts. 

Clement,  OameiU  dt  Clement,  for  the  plaintiffs. 
Daniel  Sogers,  for  the  defendants. 

Thobnton,  J.  The  complaint  did  state  facts  sufficient  to  consti- 
tute a  cause  of  action  a£;ainst  defendant. 

The  liability  of  defendant  arose  out  of  the  breach  of  the  covenants 
of  a  lease  executed  by  Mary  Ann  Frances  Salisbury  for  herself,  and 
as  trustee  and  guardian  of  plaintiff,  Joseph  Hicks,  and  by  Jotham 
Salisbury,  to  one  William  Shields,  and  by  Shields  assigned  to  the 
defendant.  The  term  of  the  lease  was  for  ten  years  and  six  months, 
commencing  on  the  first  dav  of  March,  1859,  and  ending  on  the  first 
day  of  September,  1869.  ^The  breach  assigned  was  for  non-payment 
of  taxes  by  the  defendant,  assessed  during  the  last  six  months  of 
the  term,  in  consequence  of  which  the  plaintiffs  were  compelled  to 
pay  them. 

The  foregoing  matters  are  averred  in  the  complaint,  and  it  is  also 
averred  that  the  plaintiff,  Joseph  Hicks,  ward  ot  Mary  Ann  Frances 
Salisbury,  became  of  the  age  of  twenty-one  years  on  the  twenty- 
second  of  November,  1870,  and  that  his  guardian  above  mentioned 
died  on  the  twentv-sixth  of  November,  1869. 

It  is  further  alleged  that  Shields  entered  into  possession,  of  the 
demised  premises,  and  afterwards  assigned  the  lease  to  the  defend- 
ant, who  immediately  entered  into  possession  of  the  premises  and 
remained  in  possession  thereof  during  the  remainder  of  the  term, 
and  that  during  all  the  times  mentioned  in  the  complaint  the  plaintifb 
were  owners  of  the  premises  aforesaid,  and  tenants  in  common  thereof. 
This  action  was  commenced  in  December,  1870. 

It  is  urged  on  demurrer  that  plaintiffs  are  improperly  joined.  We 
are  of  opinion  that  this  position  cannot  be  upheld.  The  lease  was 
executed  by  Mary  Ann  Frances  Salisbury  for  herself  and  as  guardian 
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erf  Joseph  Hioks,  and  also  by  Jotham  Salisbury.  It  was  a  joint  lease. 
Mary  Ann  Salisbury  ^having  died,  Jotham  Salisbury  is  a  proper  party 
plaintiff  as  surviving  lessor:  SeePomeroy's  Bern.,  etc.,  sees.  188 and 
226,  and  cases  cited  in  notes.  And,  as  su3h,  can  maintain  this  ac- 
tion. Under  such  circumstances,  no  right  of  action  passes  to  the 
executor  or  administrator  of  the  deceased  lessor.  Joseph  Hicks,  the 
ward,  having  attained  his  majority  before  the  suit  was  brought,  could 
maintain  an  action  for  the  breach  of  any  covenant  in  the  lease  made 
for  his  benefit. 

Jotham  Salisbury  is  a  proper  party,  as  the  surviving  lessor  of 
Mary  Ann  Frances  in  her  own  right,  and  Joseph  HicKS  is  also  a 
proper  party,  as  the  successor  of  his  deceased  guardian,  to  a  right 
of  action  growing  out  of  the  breach  of  a  covenant  in  the  lease  made 
for  his  benefit.  As  Mary  Ann  Frances,  in  her  own  right,  if  she  had 
survived,  could  have  united  with  Jotham  Salisbury  and  with  Joseph 
Hicks  when  he  had  attained  his  majority,  in  bringing  this  action, 
we  see  no  reason  why,  when  Mary  Ann  Francis  had  died,  tiie  pres- 
ent plaintiffs  could  not  join  for  the  same  purpose. 

It  is  further  contended,  that,  on  the  averments  of  the  complaint, 
there  is  no  privity  of  estate  between  either  of  the  plaintiffs  and  the 
defendant  Shirley.  In  this  position  counsel  are  at  fault.  The  as- 
signment of  the  term,  by  the  lessee  to  the  defendant,  creates  a  priv- 
ity of  estate  between  defendant  and  the  lessors.  This  is  cer- 
tainly true  after  the  acceptance  of  the  leasehold  estate  by  defend- 
ant: Farmers'  Bank  v.  M^utual  Ass.  Society,  4  Leigh,  84;  Werdner 
▼.  Foster,  2  Penrose  &  Watts,  26;  5  Barr,  1.  That  defendant  did 
accept  the  term  assigned  to  him,  clearly  appears  by  the  averments 
of  the  complaint,  all  of  which  are  admitted,  for  the  purpose  of  the 
demurrer,  to  be  true.  Inasmuch  as  the  covenant  sto  pay  rent  and 
to  pay  taxes  run  with  the  land:  Hannen  v.  Ewalt,  6  Harris,  11; 
Allen  V.  Culver,  3  Denio,  290,  301 ;  Post  v.  Kearney,  2  Comstock, 
394;  we  have  no  doubt  that  this  action  is  properly  brought  against 
the  assignee  of  the  lessee,  the  defendant  here,  who  is  liable  by  vir- 
tue of  privity  of  estate.  The  court  below  committed  no  error  in 
overruling  the  demurrer  to  the  complaint. 

We  think  there  is  no  doubt  upon  the  findings  that  the  taxes  in 
controversy  were  assessed  according  to  law.  As  to  the  recital  under 
words,  '' Description  of  Property,"  see:  City  and  County  of  San 
Francisco  v.  Phelan,  61  Cal.,  '617.  The  word  "Dolls"  will  be  read- 
ily  comprehended  as  standing  for  "dollars."  The  employment  of 
this  abbreviation  for  dollars  takes  the  case  out  of  the  rule  referred 
to  in  People  v.  S.  F.  Savings  Union,  31  Cal.,  132,  and  People  v. 
Hastings,  34  Id.,  574.  The  description  of  the  property  assessed  is 
sufficient. 

The  above  disposes  of  the  appeal  of  the  defendant.  As  to  him, 
there  is  no  error,  and  the  judgment  is  affirmed. 

The  plaintiffs  also  appeal  from  the  judgment  in  so  far  as  it  fails 
to  award  them  the  entire  sum  demanded  m  the  complaint,  which  is 
two  thousand  four  hundred   and  twenty-three  dollars  and  sixteen 
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cents,  with  interest  (the  amount  of  taxes  paid  by  plaintiffs  in  oon- 
seqnence  of  defendant's  failure  to  pay  them). 

The  court  below  found  the  following  covenants  in  the  lease  above 
mentioned  as  binding  on  the  lessee: 

''And  the  said  party  of  the  second  part  hereby  covenants  and 
agrees  to  and  with  the  parties  of  the  first  part,  to  pay  to  them  for 
the  said  demised  premises  the  sum  of  two  hundred  and  fifty  dollars, 
subject  to  the  considerations  and  covenants  hereinafter  agreed  on, 
payable  monthly  (in  advance)  on  the  first  day  of  each  and  every 
month  during  said  term,  together  with  all  taxes,  costs  of  assess- 
ments which  may  at  any  time  during  said  term  be  levied  or  assessed 
on  the  premises  leased  or  the  improvements  thereon."    And — 

' '  That  should  the  amount  of  rent  received  by  the  lessee  from 
said  premises,  after  deducting  said  taxes  and  assessments,  in  any 
one  year  during  the  term  of  this  lease,  be  insufficient  to  pay  said 
monthly  rental  of  two  hundred  and  fifty  dollars,  then  the  said  party 
of  the  second  part  shall  not  be  liable  to  pay  more  for  the  rent  of 
said  premises,  nor  upon  the  covenants  of  this  lease,  than  such 
amounts  as  he  shall  receive  as  the  rents  and  profits  of  said  property, 
and,  until  the  completion  of  the  improvements  herein  agreed  to  be 
made,  the  lessee  shall  pay  such  amount,  not  exceeding  two  hundred 
and  fifty  dollars,  as  shall  be  received  by  him." 

These  covenants  also  bind  the  defendant. 

The  court  also  found  that  the  term  of  the  above  lease  was  for  the 
period  of  ten  years  and  six  months  from  the  first  day  of  March,  1859, 
and  that  the  term  ended  on  the  first  dav  of  September,  1859;  that 
during  the  last  six  months  of  this  term,  extending  from  the  first  day  of 
March,  1869,  to  the  first  day  of  the  following  September,  the  net 
amount  of  rents  received  by  the  defendant  from  the  leased  premises 
was  two  thousand  nine  hundred  and  thirty  dollars,  and  the  amount  of 
taxes  levied  during  the  same  period  was  two  thousand  four  hundred 
and  twenty-three  dollars  and  twenty-six  cents. 

It  does  not  appear  from  the  findings  that  the  defendant  paid  the 
rent  during  the  last  six  months  of  the  lease,  but  it  seems  to  have 
been  assumed  by  the  court  that  the  defendant  did  pay  the  rent 
monthly  during  the  period  mentioned.  We  say  that  is  was  so 
assumed  by  the  court  for  the  reason  that  in  the  sixth  finding  the 
amount  of  rent  due  for  the  period  mentioned  is  deducted  from  the 
amount  of  rents  received.  There  would  have  been  no  propriety  in 
making  this  deduction  unless  such  rent  had  been  paid.  The  counsel 
make  no  point  on  this  failure  to  find  and  we  shall,  therefore,  treat  it 
as  a  fact  found  that  the  rent  of  two  hundred  and  fifty  dollars  per 
month  during  the  time  referred  to  was  unpaid  by  defendant. 

If  the  defendant  had  paid  the  taxes,  he  would,  under  the  covenant 
above  stated,  have  been  entitled  to  deduct  the  amount  from  the 
amount  of  rents,  received  by  him  during  the  six  months  period 
above  mentioned.  Deducting  from  the  rents  received  by  him  dur- 
ing iJiat  period,  which  amounted  to  two  thousand  nine  hundred 
and  thirty  dollars,  the  amount  of  taxes,  two  thousand  four  hundred 
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and  twenty-three  dollars  and  twenty-six  cents,  which  he  was  bound 
to  pay,  the  remainder,  five  hundred  and  six  dollars  and  seventy-four 
cents,  would  only  have  been  due  by  him  under  the  covenant  for 
rent.  The  amount  paid  for  rent  during  the  six  months  was  one 
thousand  five  hundred  dollars.  This  exceeded  the  amount  of  rent, 
five  hundred  and  six  dollars  and  seventy-four  cents,  which  he  was 
bound  to  pay,  by  nine  hundred  and  ninety-three  dollars  and  twenty- 
six  cents.  If  defendant  had  only  paid  the  amount  of  rent,  five  hun- 
dred and  six  dollars  and  seventy-four  cents,  he  was  under  obligation 
to  pay,  he  would  have  had  in  his  hands  nine  hundred  and  ninety- 
three  dollars  and  twenty-six  cents  to  apply  to  the  amount  two  thou- 
sand four  hundred  and  twenty-three  dollars  and  twenty-six  cents  due 
for  taxes,  leaving  the  amount  due  on  the  taxes  one  thousand  four 
hundred  and  thirty  dollars,  which  sum  only  the  plaintiffs  were  en- 
titled to  recover. 

The  court  below  arrived  at  the  same  amount  as  due  to  plaint- 
iffs by  a  different  mode  of  computation.  It  deducted  from  the 
amount,  two  thousand  nine  hundred  and  thirty  dollars,  of  rents  re- 
ceived the  amount,  one  thousand  five  hundred  dollars,  of  rents  paid, 
leaving  one  thousand  four  hundred  and  thirty  dollars  to  be  applied 
to  the  payment  of  taxes.  As  the  result  reached  is  identical,  which- 
ever mode  of  reckoning  is  adopted,  and  is  also  correct,  it  is  entirely 
immaterial  by  what  mode  such  result  was  reached. 

The  other  point  made  by  the  plaintiffs  is  unsustainable.  On  the 
findings,  we  cannot  assume  or  presume  that  defendant  received  from 
his  sub-lessees  any  amount  for  taxes  during  the  six  months  period 
mentioned.  If  this  court  should  assume  or  presume  any  such  fact 
to  exist,  it  would  be  trespassing  on  the  exclusive  province  of  the 
court  aqua,  viz. :  That  of  finding  facts  and  converting  itself  into  a 
tribunal  of  original  jurisdiction,  in  direct  violation  of  law. 

We  find  no  reason  to  uphold  the  contentions  of  plaintiffs  and  the 
judgments  as-to  them  must  therefore  be  affirmed;  and  it  is  so  or- 
dered. 

Shabpstein,  J«,  and  Mybick,  J.,  concurred. 


No.  8.466w 
ROLLEB  V.  SUTTEB  StBEET  EaILBOAD  COMPANY. 

Department  One,     Filed  December  15,  I884, 

Stb££T  Eailroad— Nkoligent  Killing  of  Child  in  Strebt.— In  an  action  against  a 
street  railroad  company  for  killing  a  child  of  very  tender  years,  as  it  was  attempting  to  cross 
the  street,  the  verdict  must  be  for  the  defendant,  unless  the  evidence  establishes  that  the 
death  of  the  child  was  caused  by  want  of  ordinary  care  on  the  part  of  the  agent  of  the  com- 
pany in  the  managemc  nt  of  the  car,  and  that  the  person  having  care  of  the  child  took  all 
proper  precaution  for  its  safety. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 
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cents,  with  interest  (the  amount  of  taxes  paid  by  plaintiffs  in  con- 
sequence of  defendant's  failure  to  pay  them). 

The  court  below  found  the  following  covenants  in  the  lease  above 
mentioned  as  binding  on  the  lessee : 

''And  the  said  party  of  the  second  part  hereby  covenants  and 
agrees  to  and  with  the  parties  of  the  first  part,  to  pay  to  them  for 
the  said  demised  premises  the  sum  of  two  nundred  and  fifty  dollars, 
subject  to  the  considerations  and  covenants  hereinafter  agreed  on, 
payable  monthly  (in  advance)  on  the  first  day  of  each  and  every 
month  during  said  term,  together  with  all  taxes,  costs  of  assess- 
ments which  may  at  any  time  during  said  term  be  levied  or  assessed 
on  the  premises  leased  or  the  improvements  thereon."    And — 

' '  That  should  the  amount  of  rent  received  by  the  lessee  from 
said  premises,  after  deducting  said  taxes  and  assessments,  in  any 
one  year  during  the  term  of  this  lease,  be  insufficient  to  pay  said 
monthly  rental  of  two  hundred  and  fifty  dollars,  then  the  said  party 
of  the  second  part  shall  not  be  liable  to  pay  more  for  the  rent  of 
said  premises,  nor  upon  the  covenants  of  this  lease,  than  such 
amounts  as  he  shall  receive  as  the  rents  and  profits  of  said  property, 
and,  until  the  completion  of  the  improvements  herein  agreed  to  be 
made,  the  lessee  shall  pay  such  amount,  not  exceeding  two  hundred 
and  fifty  dollars,  as  shall  be  received  by  him." 

These  covenants  also  bind  the  defendant. 

The  court  also  found  that  the  term  of  the  above  lease  was  for  the 
period  of  ten  years  and  six  months  from  the  first  day  of  March,  1859» 
and  that  the  term  ended  on  the  first  day  of  September,  1859;  that 
during  the  last  six  months  of  this  term,  extending  from  the  first  day  of 
March,  1869,  to  the  first  day  of  the  following  September,  the  net 
amount  of  rents  received  bv  the  defendant  from  the  leased  premises 
was  two  thousand  nine  hundred  and  thirty  dollars,  and  the  amount  of 
taxes  levied  during  the  same  period  was  two  thousand  four  hundred 
and  twenty-three  dollars  and  tweniy-six  cents. 

It  does  not  appear  from  the  findings  that  the  defendant  paid  the 
rent  during  the  last  six  months  of  the  lease,  but  it  seems  to  have 
been  assumed  by  the  court  that  the  defendant  did  pay  the  rent 
monthly  during  the  period  mentioned.  We  say  that  is  was  so 
assumed  by  the  court  for  the  reason  that  in  the  sixth  finding  the 
amount  of  rent  due  for  the  period  mentioned  is  deducted  from  the 
amount  of  rents  received.  There  would  have  been  no  propriety  in 
making  Uiis  deduction  unless  such  rent  had  been  paid.  The  counsel 
make  no  point  on  this  failure  to  find  and  we  shall,  therefore,  treat  it 
as  a  fact  found  that  the  rent  of  two  hundred  and  fifty  dollars  per 
month  during  the  time  referred  to  was  unpaid  by  defendant. 

If  the  defendant  had  paid  the  taxes,  he  would,  under  the  covenant 
above  stated,  have  been  entitled  to  deduct  the  amount  from  the 
amount  of  rents,  received  by  him  during  the  six  months  period 
above  mentioned.  Deducting  from  the  rents  received  by  him  dur- 
ing fliat  period,  which  amounted  to  two  thousand  nine  hundred 
and  thirty  dollars,  the  amount  of  taxes,  two  thousand  four  hundred 
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No.   20,028. 

People  v.  Villarino. 

Department  One.    FUed  December  15,  1884- 

Assault  with  Deadly  Weapon— Sdfpicienct  op  Infohmation.— An  informatioD, 
charging  the  defendant  with  having  feloniously  assaulted  one  R.  S.,  with  a  deadly  weapon^ 
to  wit:  a  loaded  pistol,  with  intent  to  kill  and  murder  the  said  R.  S. ,  specif yini^  the  time  and 


place,  is  a  sufficient  statement  of  the  offense  charged,  if  in  other  respects   the  information 

reqtiirements  of  sections  950,  951  and  952  of  the  penal  c 
Abraionmbnt— Duty   op   Court  to  Instruct  as  to  Right  to  Counsel. — An   arraign- 


ment is  not  void  because  the  court,  before  the  commencement  of  the  proceedings  of  arraign- 
jnent,  omitted  to  inform  the  defendant  of  his  right  to  counsel,  or  to  assign  counsel  to  defend 
him,  if  he  was  unable  to  employ  one,  if  the  court  instructed  the  defendant  concerning  his 
right  to  counsel  during  the  course  of  the  arraignment 

Objections  to  Inpormation,  when  must  be  taken.— Any  statutory  objections  to  an 
information,  or  any  defects  apparent  upon  its  face,  cannot,  after  a  plea  of  not  gailty,  be 
avaUed  of  on  the  trial,  nor  on  a  motion  for  a  new  trial,  nor  on  a  motion  in  arrest  of  judg- 
ment. It  is  only  a  want  of  iurisdiction,  or  a  failure  to  state  facts  constituting  a  public  of- 
fense, which  may  be  taken  advant<kge  of,  at  any  time  in  the  course  of  criminal  proceedings. 

Appeal  from  a  judgment  of  the  saperior  court  for  Santa  Clara 
county,  entered  upon  a  verdict  convicting  the  defendant.  The 
opinion  states  the  facts. 

John  Lucas,  for  the  appellant. 
Attorney  General^  for  the  respondent. 

MoElEE,  J.,  I.  The  information  laid  against  the  defendant 
charged  him  with  having  feloniously  assaulted  one  Baphael  Soto 
with  a  deadly  weapon,  to  wit:  a  loaded  pistol,  with  intent  to  kill 
and  murder  him,  the  said  Soto.  This,  in  connection  with  the  aver- 
ments of  time  and  place,  which  are  properly  pleaded,  constituted  a 
sufficient  statement  of  the  offense  charged :  People  v.  Jacobs,  29 
CaL,  579;  People  v.  Congleton,  44  Id.,  9o;  People  v.  Lightner,  49 
Id.,  226;  People  V.  Lewis,  61  Id.,  366;  and  as,  in  other  respects, 
the  information  conformed  to  the  requirements  of  sections  950,  951 
and  952,  Penal  Code,  it  was  legally  sufficient. 

n.  The  arraignment  was  not  void.  All  the  proceedings  neces- 
sary to  constitute  a  valid  arraignment  were  taken  by  the  clerk  of 
the  court,  under  the  direction  of  tne  court,  and  in  accordance  with 
the  provisions  of  sections  988  and  989,  Penal  Code.  But  it  is  in- 
sisted that  the  arraignment  was  void,  because,  when  the  defendant, 
who  was  without  counsel,  was  brought  from  prison  to  the  bar  of  the 
court  for  arraignment,  the  court  omitted  to  inform  him  of  his  right 
to  counsel,  or  to  assign  counsel  to  defend  him,  if  he  was  unable  to 
employ  one.  Undoubtedly,  that  duty  was  imposed  on  the  court  by 
section  987,  Penal  Code,  and  the  auty  was  not  performed  before 
the  commencement  of  the  proceedings  of  arraignment;  but  it  was 
performed  in  the  course  of  the  arraignment.  For  the  record  shows 
that  when  the  defendant,  on  his  arraignment,  answered  ''not  guilty" 
to  the  question ,  asked  by  the  clerk  of  the  court,  whether  he  pleaded 
guilty  or  not  guilty,  the  court  then  asked  him  whether  he  had  coun- 
sel, or  wanted  the  assistance  of  one,  and  the  defendant  answered 
that  he  had  no  counsel,  and  was  unable  to  employ  any.  The  duty 
was    therefore    performed;    and,   although  it  was  not  performed 


694  *        West  Coast  Bepobteb.  [Sup.  Ot.  Gal. 

at  the  right  time,  ^et  that  did  not  afifect  the  validity  of  the  arrugn- 
ment,  nor  render  it  void;  nor  was  the  defendant  thereby  deprived 
of  any  substantial  right,  for  the  record  shows  that  he  appeared  by 
counsel  in  all  the  subsequent  proceedings. 

The  fact  that  the  defendant,  without  counsel,  on  his  arraignment, 
pleaded  not  guilty,  did  not  deprive  him  of  his  statutory  right  to  de- 
mur, or  to  move  to  set  aside  tlie  information.     Even  after  his  plea 
was  entered,  he  had  the  right,  at  any  time  before  trial,  to  apply  to 
the  court  for  leave  to  withdraw  his  plea,  for  the  purpose  of  demur- 
ring or  moving  to  set  aside  the  information :  People  v.  McCreeiy, 
41  Cal.,  458.     But  he  did  not  apply;  and  as  his  counsel  went  to 
trial  on  the  plea  entered  by  the  defendant,  it  must  be  held  that  all 
irregularities  in  the  proceedings  befoie  the  arraignment  and  plea 
were  waived.    Any  statutory  objections  to  an  information,  or  any 
defects  apparent  upon  its  face,  cannot,  after  a  plea  of  not  guilty,  be 
availed  of  on  the  trial,  nor  on  a  motion  for  a  new  trial,  nor  on  a  mo- 
tion in  arrest  of  judgment.     It  is  only  a  want  of  jurisdiction,  or  a 
failure  to  state  facts  which  constitute  a  public  offense,  which  may 
be    taken    advantage  of  at  anv  time  in  the  course  of  criminal  pro- 
ceedings: Section  1,012,   Penal  Code;  People  v.  Swenson,  49  Cal., 
388;  People  v.  Turner,  39  Id.,  370;  People  v.  Burgess,  35  Id.,  116; 
People  V.  Jim  Tie,  32  Id.,  60. 

III.  TVe  find  nothing  in  the  *  challenged  instructions,  which  the 
court  of  its  own  motion  gave  to  the  jury,  prejudicial  to  the  rights 
of  the  appellant. 

Judgment  and  orders  affirmed. 

Mo!kjnstby,  J.,  and  Boss,  J.,  concurred. 


No.  9,699. 
ESTUDILLO   V.   AgUIBBE. 
DepaHment  One.    Filed  December  15, 1884, 

pROMissoBT  Note — Failubb  or  Considkbation.— A  promissory  note  giyen  in  part  for  * 
definite  sum  which  was  lepresented  to  have  been  allowed  the  payee  by  the  probate  coort,  for 
his  services  as  guardian  of  the  maker,  is  wanting  in  consideration  to  the  extent  of  such  sum, 
if  the  probate  court  never  made  such  allowance. 

Appeal  from  an  order  of  the  superior  court  for  Los  Angeles 
county,  granting  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

F.  H,  Howard  and  J.  B,  Scott,  for  the  appellant. 
Graves  dk  Chapman,  for  the  respondent. 

The  Goubt.  The  appeal  is  by  plaintiff  from  an  order  granting  a 
new  trial.  The  promissory  note  sued  herein  was  given,  in  part,  for 
five  hundred  dollars,  which  plaintiff  informed  defendant  had  been 
allowed  him  by  the  probate  court  for  his  services  as  guardian  of  de- 
fendant. The  plaintiff  had  been  informed  by  his  attorney  that  fi?e 
hundred  dollars  had  been  so  allowed  for  his  services,  and  believed 
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^t,  bat,  in  fact,  the  probate  court  had  not  made  such 
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'  ■  '  '  No.  8,369. 

'*  Bradt  V,  Page  et  al. 

f. 

Vepariment  One.    Filed  December  15, 1884. 

.»  LiTKM— Order  Apponn'iNO— Judgment  Roll. — An  order  appointiiig  % 
litem  for  a  minor  defendant  constitutes  no  part  of  the  judgment  roll. 

^^SaZ  from  a  judgment  of  the  superior  court  for  the  city  and 
,<j>an^  of  San  Francisco. 

e/.  M.  NougiieSy  for  the  appellants, 
O.  S'  /^€urkery  for  the  respondent. 

Tb^  Ooxjis^.     The  order  of  December  21,  1877,  purporting  to 
appoint  9^  guardian  ad  litem  for  the  minor  defendant,  constitutes  no 

SQj^  of  ^^^  judgment-roll:  Emerio  v.  Alvarado,  1  W.  0.  Bep.,  708. 
Ij^e  y^^  gment-roU  discloses  no  error  and  the  appeal  is  from  the 
.  ^  A  |2ixx^^^  ^^  ^^  ^^^^  alone,  the  judgment  is  af&rmed. 


No.  8,368. 

Bbaby  v.  Page  et  al. 

DeDortment  One,    Filed  December  15, 1884, 
aUSNT  affirmed  on  authority  of  Brady  v.  Page,  ante. 

i^pBAL  from  a  judgment  of  the  superior  court  for  the  city  and 
^l;y  of  Ban  Francisco.    The  facts  were  similar  to  those  in  ^ady 

'  J  ^'  N^ougues,  for  the  appellants. 
jj  g,  Parker,  for  the  respondent. 

rfgs  CoUBT.     On  the  authority  of  Brady  v.  Page,  No.  8,369,  ante^ 
•^jgment  affirmed. 
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No.  9,723, 

Harris  t;.  More  et  al. 

Department  Two,    FUtd  December  15, 1884; 

^  Recobd  op  Conviction  of  Murder— Evidence  of.— The  record  of  conviction  is  admis- 
sible in  evidence,  for  the  purpose  of  showing  that  the  person  convicted  was  implicated  in  a 
murder. 

Appeal  from  a  judgment  of  the  superior  court  for  Santa  Barbara 
county,  entered  in  favor  of  the  defendants,  and  from  an  order  denj- 
ing  the  plaintiff  a  new  trial. 

W.  0,  Stratton,  for  the  appellant. 
Thomas  McNulta,  for  the  respondents . 

The  Court.  We  think  the  record  of  the  conviction  of  Sprague  of 
the  murder  of  W.  T.  More,  was  competent  for  the  purpose  of  show- 
ing thtct  Sprague  was  implicated  in  said  murder,  and  that  the  court 
erred  in  excluding  it  for  that  purpose. 

The  evidence  introduced,  together  with  that  offered  and  errone- 
ously excluded,  was  sufficient  to  entitle  the  plaintiff  to  have  the  issues 
submitted  to  the  juiT,  and  the  court  erred  in  granting  a  nonsuit. 

Judgment  and  order  reversed. 


No.  8.278. 

Harley  et  al  v.  Golden  State  and  Miners'  Iron  Works. 

Departmmt  Two,    Filed  December  16,  1884» 

luvLivD  Warranty— Sale — Contract  of  Sale. — A  mere  contract  of  sale  or  af^r^ement  to 
sell  does  not  imply  a  warranty.     No  warranty  can  be  implied  except  in  cases  of  sale. 

App£.Ui  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

George  A,  Nourse,  for  the  appellant. 
Gary  dk  TrovJtt,  for  the  respondents. 

Mtrice,  J.  The  second  cause  of  action  stated  in  plaintiffs'  com- 
plaint is  evidently  based  on  a  warranty  of  the  articles  specified. 
Although  there  is  not  in  the  complaint  a  direct  allegation  of  sale, 
yet  from  the  language  used,  in  connection  with  the  allegation  of 
warranty,  the  pleader  must  have  intended  to  aver  a  sale  with  war- 
ranty. This  is  further  apparent  from  the  fact  that,  if  no  averment 
of  sale  was  intended,  there  are  not  averments  of  an  agreement  by 
defendant  to  hold  the  plaintiffs  harmless  t)f  any  expenses  they 
might  be  put  to  in  and  about  the  property,  its  transportation  or  fit- 
ting for  use.  The  defendant  would  not  be  liable,  unless  there  was 
a  sale  with  warranty,  or  unless  there-  was  an  agreement  to  hold 
harmless  or  to  refund.    Therefore,  we  conclude  that  the  pleader  in- 
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tended  to  aver  a  sale  with  warranty.  The  court  found  there  was  no 
sale.  It  follows,  there  was  no  warranty.  "A  warranty  is  an  en- 
gagement by  which  a  seUer  assures  to  a  buyer  the  existence  of  some 
fact  aflfeoting  the  transaction:"  Sec.  1»763,  Civil  Code.  A  mere 
contract  of  sale  or  agreement  to  sell  does  not  imply  a  warranty: 
Sec.  1,764,  Civil  Code.  Doubtless  the  defendant  could  have  con- 
tracted, for  a  consideration,  that  the  concentrators  should  prove  to 
be  of  a  certain  qualil^,  and  able  to  perform  certain  work,  independ- 
ent of  a  sale;  it  could  also  have  contracted  to  send  the  concentrators 
to  plaintifiia,  for  experiment,  and  guaranteed  their  fitness,  and  agreed 
to  refund  all  expenses;  but  such  contracts  do!  not  appear  in  this 
case.  There  being,  then,  no  sale  found  by  the  court,  and  there 
being  no  sufficient  averments  to  show  liability  on  the  part  of  de- 
fendant without  a  sale  with  warranty,  the  court  was  not  justified  in 
rendering  judgment  against  defendant  for  any  of  the  items  of  ex- 
penses paid  by  plaintifis.    There  must  be  a  trial  de  itovo. 

Judgment  and  order  reversed  and  cause  remanded  for  a  new  trial. 

Bhabpstein,  J.  and  Thornton,  J.,  concurred. 


No.  9,619. 

People  ex  bel.  eto.,  v.  Labue  et  al. 

DepartmaU  TtDo.    FUed  December  16,  1884, 

• 

Dkmand  fob  Chanob  op  Venub — ^Authority  of  Attorney  to  Make. — An  attorney 
has  authority,  at  the  time  he  appears  for  the  defendants,  to  sigo  a  demand  for  a  change  of 
the  place  of  trial. 

Chanoe  of  Venue— Affidavit  of  MBsira,  what  most  state.— An  affidavit  of  merits, 
for  use  on  a  motion  for  a  change  of  the  place  of  trial,  must  aver  that  the  affiant  has  fuUy 
stated  the  cote  to  his  counfsel;  an  averment  that  he  had  fuUy  stated  hiB  case^  and  the  facts 
oonatituting  kii  defeiue  in  the  action,  is  not  sufficient. 

Appeal  from  an  order  of  the  superior  court  of  the  city  and  county 
of  San  Francisco,  denying  a  motion  for  a  change  of  the  place  of 
trial.    The  opinion  states  the  facts. 

J,  F.   Wendell,  for  the  appellants. 
T.  C.  Coogan,  for  the  respondent. 

The  Coubt.  Appeal  from  an  order  refusing  to  change  the  place 
of  trial. 

Both  defendants  filed  a  demurrer  to  the  complaint,  and  filed  a 
demand  in  writing  signed  by  their  attorney  that  the  place  of  trial 
be  had  in  the  county  where  they  resided.  Notice  of  the  motion  for 
change  of  place  of  trial  was  given  by  both  defendants  and  stated 
that  the  motion  was  based  on  the  papers  on  file  and  the  affidavit  of 
Greenlaw.  The  affidavit  of  merits  was  the  affidavit  of  defendant 
Greenlaw  alone,  and  stated  that  ''he  has  fully  and  fairly  stated  his 
case  and  the  facts  constituting  his  defense  in  the  said  action*'  to  his 
attorney. 
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Uoyd  dc  Woody  for  the  appellants. 
O.  E.  Harpham^  for  the  respondent. 

Mteice,  J.    The  defendant  Leyji  being  indebted  to  a  firm  of  stock 

rokers  for  moneys  advanced  by  them  in  stock  transactions,  arranged 

ith  another  firm  of  stock  brokers,  Eppstein  &  Co.,  that  the  latter 

'  rm  should  take  up  the  stocks,  paying  to  the  first  firm  the  amount 

ae  it,  and  carry  the  stocks  for  him;  in  this  arrangement  the  de- 

endant  Baldwin  was  to  guarantee  on  behalf  of  Levy.    The  guar- 

ntee  of  Baldwin  was  in  the  following  terms: 

"  San  Francisco,  March  10,    1879. — M.  Julius  Levy  in  account 

with  Eppstein  &  Oo.,  commission  stock  brokers,  No.  304  Pine 

street. 

1879.  PUBGHASE. 

March  10th,  1,250  Belcher,  6J I  8,126  00 

March  10th,     250  Mexican,  40 10,000  00 

Com 45  30 

E.  and  O.  Ex $18,170  30 

''I  herewith  guarantee  the  above  account,  to  wit.,  eighteen 
thousand  one  hundred  and  seventy  and  thirty  one-hundredths  dol- 
lars ($18,170.30),  in  gold  coin,  against  any  loss  for  sixty  days  from 
date,  and  agree  to  make  good  any  loss  that  may  be  sustained  there- 
on, in  reselling  the  above  stock,  balance  to  be  paid  with  interest  at 
1^  percent,  per  month.  E.  J.  Baldwin." 

The  term  of  the  guarantee  was  extended  from  time  to  time  until 
July  25,  1879,  transactions  of  sale  and  purchase  of  other  stocks  hav- 
ing been  had  in  the  meantime  by  the  consent  of  Baldwin,  and  on 
that  day  the  stocks  then  in  hand  were  sold  bv  Eppstein  &  Co.,  they 
claiming  a  balance  due  them  of  four  thousand  and  twenty-three  dol- 
lars and  fifty-seven  cents. 

Two  questions  arise  on  this  appeal,  viz. :  1.  Daring  the  time 
Eppstein  &  Co.  were  carrying  the  stocks,  they  paid  assessments 
which  had  been  levied  thereon.  Were  they  entitled  to  deduct  the 
amounts  so  paid  from  the  proceeds  of  sales  ?  2.  As  to  Baldwin, 
when  did  interest  begin  to  run — ^from  the  dates  respectively  of  the 
payments  made  by  Eppstein  &  Co.,  or  from  the  time  the  balance 
was  ascertained,  viz.,  July  25,  1879,  and  at  what  rates? 

We  are  of  opinion  that  Eppstein  &  Co.  had  the  legal  right  to  pro- 
tect the  security  in  their  hands  by  the  payment  of  the  assessments. 
Otherwise  it  might  have  been  entirely  lost  by  sale  for  assessments. 

In  guaranteeing  the  account,  Baldwin,  in  terms,  guaranteed  inte- 
rest at  the  rate  of  one  and  a  quarter  per  cent,  per  month,  only  on 
the  balance  to  be  ascertained.  The  balance  was  ascertained  July 
26,  1879;  therefore,  from  that  day  only  is  interest  to  be  computed 
at  that  rate.  But,  as  under  section  1,917,  Civil  Code,  on  moneys 
lent,  interest  is  payable  at  the  rate  of  seven  per  cent,  per  annum, 
and  as  the  transaction  between  Levy  and  his  guarantor  on  one  side, 
and  Eppstein  &  Co.  on  the  other,  was  one  of  moneys  lent,  interest 
is  payable  thereon  at  the  statutory  rate.  , 
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Some  other  points  were  presented,  but  there  are  none  which  a&ct 
the  substantial  rights  of  the  appellant. 

The  judgment  and  order  as  to  Baldwin  are  reversed,  and  the  cause 
is  remanded,  with  instructions  to  render  judgment  in  favor  of 
plaintiff  and  against  the  defendant  Baldwin,  on  the  following  bases, 
viz:  Credit  the  account,  sued  on  with  the  total  amounts  paid  for 
stocks,  assessments  and  commissions,  viz:  forty-one  thousand  seven 
hundred  and  eighty-four  dollars  and  eighty  four  cents;  debit  with 
the  amounts  received  on  sales,  viz:  thirty-nine  thousand  six  hund- 
red and  forty-five  dollars;  add  to  the  credit  side,  at  the  proper 
dates,  interest  on  the  intermediate  balances  in  favor  of  Eppstein  k 
Co.,  at  the  rate  of  seven  per  cent,  per  annum  to  July  i25,  1879; 
from  that  day  the  amount  in  favor  of  Eppstein  &  Co.  will  bear  in- 
terest at  the  rate  of  one  and  a  quarter  per  cent,  per  month  until 
date  of  judgment  herebv  ordered. 

Shabpst£IN,  J.,  and  Teobnton,  J.,  concurred. 


No.  8.861. 

TWOMEY  ET  AL  V.  PeOPLE'S  IcE  COMPANY. 

IHfMfimeiU  One.    FiUd  December  16y  1884. 

Construction  of  Contract  sued  on— Breach  of  Contract.— The  pljuntiiffa  aad  the  de- 
fendant entered  into  a  contract  whereby  the  latter  agreed  to  sell  to  the  former  ioe,  in  aash 
quantities  as  might  be  demanded,  at  a  certain  price.  The  plaintiffs  agreed  not  to  buy  ioe 
m)m  any  one  else.  Durinc:  the  continaance  of  the  contract  one  of  the  plaintiffH  bought  ioe 
from  otner  parties.  Heldy  that  the  same  constituted  a  breach  of  the  contract,  aod  released 
the  defendant  from  its  obligation  under  the  contract,  although  the  ice  was  bought  by  such 
plaintiff  for  his  individual  use. 

Appeal  from  a  judgment  of  the  superior  court  for  Merced  county, 
entered  in  favor  of  the  plaintiffs  and  from  an  order  denying  the 
defendant  a  new  trial.     The  opinion  states  the  facts. 

Iktee  dk  BoaUy  for  the  appellant. 

Bennett  <k  Wigginton,  for  the  respondents. 

The  Court.    The  action  is  on  the  instrument  following: 

•«  Merged  dry,  Cal.,  February  17,  1879. 
''We,  the  undersigned,  agree  to  furnish  ice  to  Wilham  Twomey 
and  H.  A.  Bloss  for  the  term  of  one  year  from  date,  at  Merced,  lU 
the  rate  of  five  dollars  per  ton,  they,  William  Twomey  and  H.  A. 
Bloss,  agreeing  to  pay  lor  the  ice  on  delivery,  in  gold  coin  of  the 
United  States;  they,  the  said  parties,  to  pay  the  C.  P.  B.  B.  Co. 
freight  at  the  said  Merced;  the  People's  ice  Company  agreeing  to 
send  or  sell  ice  to  the  said  parties,  and  them  only,  for  the  term  of 
one  year;  the  said  parties  agreeing  to  take  ice  from  said  People's 
Ice  Co.,  and  from  no  one  else,  for  the  term  of  one  year. 

*•  People's  Ice  Co., 
'•J.  S.  Thompson,  President. 
"  Per  a.  A.  Bell." 
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We  find  it  onnecessary  to  pass  on  the  question  as  to  the  validitrfr 
of  the  contract,  or  as  to  the  authority  of  Bell  to  sign  for  the  presi- 
dent or  company. 

By  the  terms  of  the  alleged  contract  it  was  the  duty  of  the  defend- 
ant to  furnish  to  plainti^  such  quantities  of  ice  as  should  be 
demanded  of  it,  when  the  same  should  be  demanded,  during 
the  year.  ■  One  inducement  to  defendant  to  enter  into  the  contract 
was  the  promise  by  plaintiffs  to  purchase  of  no  other  person  than 
defendant,  during  the  year;  and  a  breach  of  the  contract  by  plaint- 
iffs in  that  particular  would  release  defendant  from  any  further  per- 
formance, after  such  breach. 

The  first  demand  (if  it  constituted  a  demand)  for  ice,  made  by 
plaintiffs  upon  defendant,  was  on  June  2, 1879.  Prior  to  that  time, 
Bloss,  one  of  plaintiffs,  purchased  from  a  third  person  (as  is 
admitted  by  respondents)  aoout  six  thousand  pounds  of  ice. 

Defendant's  counsel  asked  the  court  below  to  charge  the  jury: 

"You  are  instructed,  that  under  the  terms  of  the  written  paper, 
exhibit  A,  there  is  an  obligation  on  the  part  of  the  plaintiffs  to  buy 
no  ice  from  any  person  except  the  defendant;  and  if  you  find  that 
the  plaintiffs,  or  either  of  them,  purchased  ice  any  time  between  the 
seyenteenth  day  of  February,  1879,  and  the  second  day  of  June, 
1879,  from  any  person  except  the  defendant,  then  the  defendant  is 
not  liable  in  tJiis  action." 

Bespondents  claim  that  six  thousand  pounds  is  so  small  a  quantity  of 
ice  that  the  mlede  minimvs  *  'nearly"  applies;  and  claims  further  that 
the  contract  was  made  with  hoth  plaintiffs,  and  with  reference  to  the 
business  they  were  to  conduct  of  furnishing  ice  to  the  public,  and 
that,  as  the  ice  purchased  by  Bloss  was  used  in  his  hotel  which  he 
was  carrying  on  independently  of  Twomey,  the  purchase  by  him  was 
no  breach  of  the  contract. 

But  the  defendant  was  entitled  to  furnish  all  the  ice  which  should 
be  purchased  by  plaintiffs,  or  either  of  them,  whether  the  same 
should  be  sold  directly  to  consumers,  or  indirectly  as  part  of  the 
food  or  drink  of  the  guests  of  the  hotel  of  one  of  them. 

Judgment  and  ^  order  reyersed  and  cause  remanded  for  a  new 
trial. 
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at  the  right  time,  ^et  that  did  not  affect  the  validity  of  the  arraign- 
ment, nor  render  it  void;  nor  was  the  defendant  thereby  deprived 
of  any  substantial  right,  for  the  record  shows  that  he  appeared  by 
counsel  in  all  the  subsequent  proceedings. 

The  fact  that  the  defendant,  without  counsel,  on  his  arraignment, 
pleaded  not  guilty,  did  not  deprive  him  of  his  statutory  right  to  de- 
mur, or  to  move  to  set  aside  the  information.    Even  after  his  plea 
was  entered,  he  had  the  right,  at  any  time  before  trial,  to  apply  to 
the  court  for  leave  to  withdraw  his  plea,  for  the  purpose  of  demur- 
ring or  moving  to  set  aside  the  information :  People  v.  McCreery, 
41  Cal.,  458.     £ut  he  did  not  apply;  and  as  his  counsel  went  to 
trial  on  the  plea  entered  by  the  defendant,  it  must  be  held  that  all 
irregularities  in  the  proceedings  before  the  arraignment  and  plea 
were  waived.     Any  statutory  objections  to  an   information,  or  any 
defects  apparent  upon  its  face,  cannot,  after  a  plea  of  not  guilty,  be 
availed  of  on  the  trial,  nor  on  a  motion  for  a  new  trial,  nor  on  a  mo- 
tion in  arrest  of  judgment.     It  is  only  a  want  of  jurisdiction,  or  a 
failure  to  state  facts  which  constitute  a  public  offense,  which  may 
be    taken    advantage  of  at  anv  time  in  the  course  of  criminal  pro- 
ceediDgs:  Section  1,012,   Penal  Code;  People  v.  Swenson,  49  Cal., 
388;  People  v.  Turner,  39  Id.,  370;  People  v.  Burgess,  35  Id.,  115; 
People  V.  Jim  Tie,  32  Id.,  60. 

III.  We  find  nothing  in  the  >  challeoged  instructions,  which  the 
court  of  its  own  motion  gave  to  the  jury,  prejudicial  to  the  rights 
of  the  appellant. 

Judgment  and  orders  affirmed. 

MoKiNSTBT,  J.,  and  Boss,  J.,  concurred. 


No.  9,699. 
ESTUDILLO   V.   AaUIRBE. 
Department  One,    Filed  December  15, 1884, 

PROMISBOBT  Note — Failubb  of  Considbbation.— A  promissory  note  given  in  part  for  s 

definite  sum  which  was  represented  to  have  been  allowed  the  payee  by  the  probate  court,  for  I 

his  services  as  guardian  of  the  maker,  is  wanting  in  consideration  to  the  extent  of  such  sum,  j 

if  the  probate  court  never  made  such  allowance.  I 

Appeal  from  an  order  of  the  superior  court  for  Los  Angeles  ' 

county,  granting  the  defendant  a  new  trial.     The  opinion  states  the 
facts.  ( 

F.  H,  Howard  and  J.  B,  Scott^  for  the  appellant. 
Oraves  dk  Chapman,  for  the  respondent. 

The  Court.  The  appeal  is  by  plaintiff  from  an  order  granting  a 
new  trial.  The  promissory  note  sued  herein  was  given,  in  part,  for 
five  hundred  dollars,  which  plaintiff  informed  defendant  had  been 
allowed  him  by  the  probate  court  for  his  services  as  guardian  of  de- 
fendant. The  plaintiff  had  been  informed  by  his  attorney  that  fire 
hundred  dollars  had  been  so  allowed  for  his  services,  and  believed 
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his  informant,  but,  in  fact,  the  probate  conrt  had  not  made  saoh 
allowance.  At  the  trial  in  the  court  below  of  the  action  now  here, 
the  conrt,  notwithstanding  defendant's  objection  that  the  same  was 
irrelevant,  immaterial  and  incompetent,  admitted  evidence  tending 
to  prove  the  character,  nature  and  extent  of  plaintiff's  services  as 
guardian,  and  what  his  services  were  reasonably  worth.  The  de- 
fendant duly  excepted  to  the  ruling. 

The  note  was  given  in  part  for  a  definite  sum  which  was  represen- 
ted to  have  been  fixed,  determined  and  allowed  by  the  probate  court. 
There  was  no  settlement  between  plaintiff  and  defendant  at  which 
five  hundred  dollars  was  agreed  upon  as  a  proper  compensation  for 
plaintiff 's  services  as  guardian.  The  note  was  given  on  the  repre- 
sentation (innocently  made)  that  the  probate  court  had  made  the 
allowance.  As  the  allowance  had  not  been  made,  the  consideration 
of  the  note  failed  to  the  extent  of  five  hundred  dollars.  We  think 
the  court  properly  granted  the  new  trial. 

Order  affirmedf 


No.  8,36a 

Bbadt  v.  Page  et  al. 

Department  One.    Filed  December  15, 1884, 

GuABDiAN  AD  LITEM— Obdeb  AppoiNTiNa— JUDGMENT  RoLL.— An  Order  appoinfeiiig  ft 
guardian  ad  litem  for  a  minor  defendant  constitutes  no  part  of  the  judgment  rolL 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco. 

(7.  M.  NougueSf  for  the  appellants. 
C.  H.  Farker,  for  the  respondent. 

The  Couet.  The  order  of  December  21,  1877,  purporting  to 
appoint  a  guardian  ad  litem  for  the  minor  defendant,  constitutes  no 
part  of  the  judgment-roll:  Emeric  v.  Alvarado,  1  W.  0.  Bep.,  708. 
As  the  judgment-roll  discloses  no  error  and  the  appeal  is  from  the 
judgment  on  the  roll  eJone,  the  judgment  is  affirmed. 


No.  8,368. 

Bbady  V.  Page  et  al. 

Department  One,    Filed  December  16, 1884. 
JuDGMlNT  affirmed  on  authority  of  Brady  v.  Page,  ante. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco.  The  facts  were  similar  to  those  in  firady 
V.  Page,  arde. 

J.  M.  Nougues,  for  the  appellants. 
C.  H.  Parker,  for  the  respondent. 

The  Goubt.  On  the  authority  of  Brady  v.  Page,  No.  8,369,  ante, 
judgment  affirmed. 
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with  reasonable  certainty,  in  the  absence  of  any  fraudulent  intention, 
is  valid;  and  this,  whether  the  matter  of  future  advances  appears 
on  the  face  of  the  instrument  or  note,  or  is  proved  solely  by  the  tes- 
timony of  witnesses:"  Herman  on  Chattel  Mortgages,  sec  53,  p.  Ill, 
and  authorities  cited  in  note.  The  fact  is,  this  whole  subject  has 
been  considered  by  this  court,  and  the  principle  decided  covers  the 
case  at  bar.  In  Hendrix  v.  Gore,  8  Or.,  409,  the  court  say:  '*  The 
true  principle  to  be  deduced  from  all  these  cases  seems  to  be,  that 
when  a  mortgage  is  given  in  good  faith  to  secure  a  present  indebt- 
edness and  future  advances,  whether  the  object  be  expressed  in  the 
mortgage  or  not,  it  is  valid  to  the  extent  of  the  lien  therein  ex-, 
pressly  created.  It  is  always  better,  however,  that  the  mortgage 
should  be  drawn  so  as  to  show  the  true  object  and  purpose  of  the 
transaction,  for  suspicion  is  endangered  by  misrepresentation,  but 
disarmed  by  a  statement  of  the  truth :''  Shirras  v.  Craig,  7  Cranch, 
34.  The  effect  of  the  omission  is  to  render  the  transaction  more 
liable  to  suspicion,  and  to  put  the  holder  of  the  mortgage  upon 
stricter  proof  of  payment  of  the  consideration,  but  the  omission 
does  not  render  the  securitv  invalid.  The  existence  of  the  indebt- 
edness as  set  up  by  the  plaintiff  in  his  complaint  is  undisputed. 
There  is  no  evidence  of  fraud,  or  that  the  consideration  was  greatly 
in  excess  of  any  advances  expected  to  be  made.  It  seems,  however, 
that  counsel  for  the  defendant,  Betts'  Spring  Co.,  supposed  that  there 
must  be  some  binding  obligation  to  make  future  advances,  which  the 
defendant.  Nelson ,  could  have  enforced  against  Necklin.  But  this  is 
not  so.  Expectation  to  make  future  advances  is  sufficient,  only  with 
this  difference  from  when  the  party  is  legally  bound,  namely:  That 
the  lien  will  only  attach  from  the  date  of  the  advance  and  not  from 
the  date  of  the  mortgage:  The  Bank  Mort.  Co's  appeal,  36  Pa.  St., 
172;  McClure  v.  Eoman,  52  Pa.  St.,  460; Brown  v.  Keifer,  71 N.  Y., 
610, — 101  n.  S.  B.,  626;  Commercial  Bank  v.  Cunningham,  85  Am. 
Dec,  325.  It  is  doubtless  true,  as  suggested  bv  the  chief  justice, 
that  the  defendant,  '^  knowing  that  fraud  and  aeceit  abounded  in 
these  days,  not  much,  if  any,  less  than  in  the  time  of  Twyne's  case, 
cited  by  their  counsel,  honestly  suspected  some  taint  of  fraud  per- 
vaded this  transaction,  whose  true  nature  was  not  disclosed  on  its 
face  and  could  be  uncovered  by  judicial  investigation."  But  it  has 
turned  out  otherwise,  and  the  decree  of  the  court  below  must  be 
affirmed. 
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SUPREME  COURT  OF  CALIFORNIA. 

No.  20,025. 
Ex  PABTE  HeLBING. 

DepaHment  One,    FiUd  December  11,  1884. 

Wrongful  Appropriation  op  Water  — Complaint  for,  When  Soffioient.— A  com- 
plaint which  avers  that  the  defendant.  "  with  intent  to  injure  and  defraud,  etc.,  without  the 
knowledge  of  the  owners,  and  with  intent  to  evade  payment  for  the  water  taken  thereby, 
made  connections  and  maintained  the  same  with'certain  mains  and^servioe  pipes  of  the  Spring 
Valley  Water  Works,  for  the  purpjose  of  taking  water  therefrom  for  the  supply  of  certain 
tanks  and  water  works  kept  and  maintained  "  by  the  defendant,  sufficiently  chajrgei  the  offense 
created  by  section  499  of  tae  penal  code. 

Apflioation  for  a  writ  of  habeas  corpus.  The  opinion  states  the 
facts. 

B.  P.  Wright,  for  the  petitioner. 
Fbx  dc  Kdlogg,  corUra. 

The  Ooubt.  The  complaint  in  the  police  court  charged  the  of- 
fense created  by  section  499  of  the  penal  code.    That  section  reads : 

''Every  person  who,  with  intent  to  injure  or  defraud,  connects  or 
causes  to  be  connected,  any  pipe,  tube,  or  other  instrument  with 
any  main,  service  pipe,  or  other  pipe,  or  conduit  or  flume  for  con- 
ducting water,  for  the  purpose  of  taking  water  from  such  main,  ser- 
vice  pipe,  conduit  or  flume,  without  the  knowledge  of  the  owner 
thereof,  and  with  intent  to  evade  payment  therefor,  is  guilty  of  a 
misdemeanor." 

The  complaint  avers  that  Louis  Helbing,  ''with  intent  to  injure 
and  defaraud,  etc.,  without  the  knowledge  of  the  owners  and  with 
intent  to  evade  payment  for  the  water  taken  thereby ^  made  connec- 
tions and  maintained  the  same  with  certain  mains  and  service  pipes 
of  tiie  said  Spring  Valley  Water-Works,  for  the  purpose  of  taking 
water  therefrom  lor  the  supply  of  certain,  tanks  and  water-works 
kept  and  maintained  by  saia  Helbing,  etc." 

The  words  "  without  the  knowledge  of  the  owners"  apply  to  all 
that  follows,  including  the  averments  as  to  the  taking  of  tne  water, 
and  the  intent.  The  complaint  does  not  in  terms  charge  that  the 
connection  was  made  by  means  of  a  pipe,  or  a  tube,  or  inetrument. 
If  it  had  averred  that  the  defendant  connected  an  "instrument" 
for  the  purpose  of  taking  water,  it  would  be  good.  It  avers  a  con- 
nection for  that  purpose,  and  such  connection,  if  made  at  all,  could 
be  made  only  by  means  of  some  instrument.  It  is  said  a  connection 
(for  the  purpose  named)  might  be  made  without  in  fact  any  water 
being  taken;  but  so  might  an  instrument  fail  of  its  purpose.  A 
complaint  following  the  statute  is  admittedly  suflGloient.  Here  the 
statute  was  substantially  followed. 

The  petitioner  is  remanded. 

No.  82—4. 
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No.  8.337. 

Salisbury  et  al.  v.  Shirley. 

DepaHmerU  Two,    FU€d  December  IS,  1884, 

Joint  Lease- -Action  to  Enforce  Covenant— Death  of  Joint  Lessor— Pabtib»— 
Guardian  and  Ward. — An  action  for  the  breach  of  a  covenant  in  a  joint  lease,  after  the 
death  of  one  of  the  joint  lessors,  must  be  brought  in  the  name  of  the  surviving  lesson. 
Neither  the  executor  nor  administrator  of  the  deceased  lessor  is  a  proper  party.  If  such  de- 
ceased lessor  made  the  lease  for  himself,  and  also  as  guardian  ana  trustee  for  his  ward,  auc^ 
ward,  after  attaining  majority,  may  join  with  the  surviving  lessors,  in  an  action  to  enforce  a 
covenant  made  for  his  benefit. 

The  Absicinment  of  the  term  bt  the  Lessee  creates  a  Frivitt  of  Estate  between  the 
assignee  and  the  lessor. 

Covenants  to  Pay  Rent  and  Taxes— Liability  of  Assignee  of  Lessee. —Covenants  in  a 
lease  to  pay  rent  and  taxes  run  with  the  land,  and  are  binding  upon  and  enforceable  against 
the  assignee  of  the  lessee  by  virtue  of  the  privity  of  estate  existing  between  him  and  the 
lessor. 

In  an  AssESStfENT  FOR  Taxes  the  abbreviation  **  dolls."  ib  equivalent  to  dollars. 

The  Jddoment  Awarded  the  Plaintiffs  affirmed  after  a  construction  of  the  covenants 
sued  on. 

Cross  appeals  from  a  judgment  of  the  superior  court  for  the  city 
and  county  of  San  Francisco,  entered  in  favor  of  the  plaiutiffis.  The 
opinion  states  the  facts. 

Clement,  OsmeiU  <t  Clement,  for  the  plaintiffs. 
Daniel  Rogers,  for  the  defendants. 

Thornton,  J.  The  complaint  did  state  facts  sufficient  to  consti- 
tute a  cause  of  action  against  defendant. 

The  liability  of  defendant  arose  out  of  the  breach  of  the  covenants 
of  a  lease  executed  by  Mary  Ann  Frances  Salisbury  for  herself,  and 
as  trustee  and  guardian  of  plaintiff,  Joseph  Hicks,  and  by  Jotham 
Salisbury,  to  one  William  Shields,  and  by  Shields  assigned  to  the 
defendant.  The  term  of  the  lease  was  for  ten  years  and  six  months, 
commencing  on  the  first  dav  of  March,  1859,  and  ending  on  the  first 
day  of  September,  1869.  ,The  breach  assigned  was  for  non-payment 
of  taxes  Dy  the  defendant,  assessed  during  the  last  six  months  of 
the  term,  in  consequence  of  which  the  plaintiffs  were  compelled  to 
pay  them. 

The  foregoing  matters  are  averred  in  the  complaint,  and  it  is  also 
averred  that  the  plaintiff,  Joseph  Hicks,  ward  oi  Mary  Ann  Frances 
Salisbury,  became  of  the  age  of  twenty-one  years  on  the  twenty- 
second  of  November,  1870,  and  that  his  guardian  above  mentioned 
died  on  the  twenty-sixth  of  November,  1869. 

It  is  further  alleged  that  Shields  entered  into  possession,  of  the 
demised  premises,  and  afterwards  assigned  the  lease  to  the  defend- 
ant, who  immediately  entered  into  i)Ossession  of  the  premises  and 
remained  in  possession  thereof  during  the  remainder  of  the  term, 
and  that  during  all  the  times  mentioned  in  the  complaint  the  plaintifb 
were  owners  of  the  premises  aforesaid,  and  tenants  in  common  thereof. 
This  action  was  commenced  in  December,  1870. 

It  is  ur^ed  on  demurrer  that  plaintiffs  are  improperly  joined.  We 
are  of  opinion  that  this  position  cannot  be  upneld.  The  lease  was 
executed  by  Mary  Ann  Frances  Salisbury  for  herself  and  as  guardian 
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of  Joseph  Hicks,  and  also  by  Jotham  Salisbury.  It  was  a  joint  lease. 
Mary  Ann  Salisbury  having  died,  Jotham  Salisbury  is  a  proper  party 
plaintiff  as  surviving  lessor:  SeePomeroy's  Bern.,  etc.,  sees.  188  and 
226,  and  cases  cited  in  notes.  And,  as  sush,  can  maintain  this  ac- 
tion. Under  such  circumstances,  no  right  of  action  passes  to  the 
executor  or  administrator  of  the  deceased  lessor.  Joseph  Hicks,  the 
ward,  having  attained  his  majority  before  the  suit  was  brought,  could 
maintain  an  action  for  the  breach  of  any  covenant  in  the  lease  made 
for  his  benefit. 

Jotham  Salisbury  is  a  proper  party,  as  the  surviving  lessor  of 
Mary  Ann  Frances  in  her  own  right,  and  Joseph  Hicks  is  also  a 
proper  party,  as  the  successor  of  his  deceased  guardian,  to  a  right 
of  action  growing  out  of  the  breach  of  a  covenant  in  the  lease  made 
for  his  benefit.  As  Mary  Ann  Frances,  in  her  own  right,  if  she  had 
survived,  could  have  united  with  Jotham  Salisbury  and  with  Joseph 
Hicks  when  he  had  attained  his  majorijbjr,  in  bringing  this  action, 
we  see  no  reason  why,  when  Mary  Ann  Iranois  had  died,  the  pres- 
ent plaintiffs  could  not  join  for  the  same  purpose. 

It  is  further  contended,  that,  on  the  averments  of  the  complaint, 
tiiiere  is  no  privity  of  estate  between  either  of  the  plaintiffs  and  the 
defendant  Shirley.  In  this  position  counsel  are  at  fault.  The  as- 
signment of  the  term,  by  the  lessee  to  the  defendant,  creates  a  priv- 
ity of  estate  between  defendant  and  the  lessors.  This  is  cer- 
tainly true  after  the  acceptance  of  the  leasehold  estate  by  defend- 
ant: Farmers'  Bank  v.  Mutual  Ass.  Society,  4  Leigh,  84;  Werdner 
V.  Foster,  2  Penrose  &  Watts,  26;  6  Barr,  1.  That  defendant  did 
accept  the  term  assigned  to  him,  clearly  appears  by  the  averments 
of  the  complaint,  all  of  which  are  admitted,  for  the  purpose  of  the 
demurrer,  to  be  true.  Inasmuch  as  the  covenant  sto  pay  rent  and 
to  pay  taxes  run  with  the  land:  Hannen  v.  Ewalt,  o  Harris,  11; 
Allen  V.  Gulver,  3  Denio,  290,  301 ;  Post  v.  Kearney,  2  Gomstock, 
394;  we  have  no  doubt  that  this  action  is  properly  brought  against 
the  assignee  of  the  lessee,  the  defendant  here,  who  is  liable  by  vir- 
tue of  privity  of  estate.  The  court  below  committed  no  error  in 
overruling  the  demurrer  to  the  complaint. 

We  think  there  is  no  doubt  upon  the  findings  that  the  taxes  in 
controversy  were  assessed  according  to  law.  As  to  the  recital  under 
words,  "Description  of  Property,"  see:  Gity  and  Gounty  of  San 
Francisco  v.  Phelan,  61  Gal.,  617.  The  word  "Dolls"  will  be  read- 
ily  comprehended  as  standing  for  "dollars."  The  employment  of 
this  abbreviation  for  dollars  takes  the  case  out  of  the  rule  referred 
to  in  People  v.  S.  F.  Savings  Union,  31  Gal.,  132,  and  People  v. 
Hastings,  34  Id.,  574.  The  description  of  the  property  assessed  is 
Bufficient. 

The  above  disposes  of  the  appeal  of  the  defendant.  As  to  him, 
there  is  no  error,  and  the  judgment  is  affirmed. 

The  plaintiffs  also  appeal  from  the  judgment  in  so  far  as  it  fails 
to  award  them  the  entire  sum  demanded  in  the  complaint,  which  is 
two  thousand  four  hundred   and  twenty-three  dollars  and  sixteen 
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cents,  with  interest  (the  amonnt  of  taxes  paid  by  plaintiffs  in  oon- 
sequence  of  defendant's  failure  to  pay  them). 

The  court  below  found  the  following  covenants  in  the  lease  above 
mentioned  as  binding  on  the  lessee: 

''And  the  said  party  of  the  second  part  hereby  covenants  and 
agrees  to  and  with  the  parties  of  the  first  part»  to  pay  to  them  for 
the  said  demised  premises  the  sum  of  two  hundred  and  fifty  dollars » 
subject  to  the  considerations  and  covenants  hereinafter  agreed  on, 
payable  monthly  (in  advance)  on  the  first  day  of  each  and  every 
month  during  said  term,  together  with  all  taxes,  costs  of  assess- 
ments which  may  at  any  time  during  said  term  be  levied  or  assessed 
on  the  premises  leased  or  the  improvements  thereon."    And — 

' '  That  should  the  amount  of  rent  received  by  the  lessee  from 
said  premises,  after  deducting  said  taxes  and  assessments,  in  any 
one  year  during  the  term  of  this  lease,  be  insufficient  to  pay  said 
monthly  rental  of  two  hundred  and  fifty  dollars,  then  the  said  party 
of  the  second  part  shall  not  be  liable  to  pay  more  for  the  rent  of 
said  premises,  nor  upon  the  covenants  of  this  lease,  than  such 
amounts  as  he  shall  receive  as  the  rents  and  profits  of  said  property, 
and,  until  the  completion  of  the  improvements  herein  agreed  to  be 
made,  the  lessee  shall  pay  such  amount,  not  exceeding  two  hundred 
and  fifty  dollars,  as  shall  be  received  by  him." 

These  covenants  also  bind  the  defendant. 

The  court  also  found  that  the  term  of  the  above  lease  was  for  the 
period  of  ten  years  and  six  months  from  the  first  day  of  March,  1859, 
and  that  the  term  ended  on  the  first  day  of  September,  1859;  that 
during  the  last  six  months  of  this  term,  extending  from  the  first  day  of 
March,  1869,  to  the  first  day  of  the  following  September,  the  net 
amount  of  rents  received  by  the  defendant  from  the  leased  premises 
was  two  thousand  nine  hunared  and  thirty  dollars,  and  the  amount  of 
taxes  levied  during  the  same  period  was  two  thousand  four  hundred 
and  twenty-three  dollars  and  twenty-six  cents. 

It  does  not  appear  from  the  findings  that  the  defendant  paid  the 
rent  during  the  last  six  months  of  the  lease,  but  it  seems  to  have 
been  assumed  by  the  court  that  the  defendant  did  pay  the  rent 
monthly  during  the  period  mentioned.  We  say  that  is  was  so 
assumed  by  the  court  for  the  reason  that  in  the  sixth  finding  the 
amount  of  rent  due  for  the  period  mentioned  is  deducted  from  the 
amount  of  rents  received.  There  would  have  been  no  propriety  in 
making  this  deduction  unless  such  rent  had  been  paid.  The  counsel 
make  no  point  on  this  failure  to  find  and  we  shall,  therefore,  treat  it 
as  a  fact  found  that  the  rent  of  two  hundred  and  fifty  dollars  per 
month  during  the  time  referred  to  was  unpaid  by  defendant. 

If  the  defendant  had  paid  the  taxes,  he  would,  under  the  covenant 
above  stated,  have  been  entitled  to  deduct  the  amount  from  the 
amount  of  rents,  received  by  him  during  the  six  months  period 
above  mentioned.  Deducting  from  the  rents  received  by  him  dur- 
ing that  period,  which  amounted  to  two  thousand  nine  hundred 
and  thirty  dollars,  the  amount  of  taxes,  two  thousand  four  hundred 
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and  twenty-three  dollars  and  twenty-six  cents,  which  he  was  bound 
to  pay,  the  remainder,  five  hundred  and  six  dollars  and  seventy-four 
cents,  would  only  have  been  due  by  him  under  the  covenant  for 
rent.  The  amount  paid  for  rent  during  the  six  months  was  one 
thousand  five  hundred  dollars.  This  exceeded  the  amount  of  rent, 
five  hundred  and  six  dollars  and  seventy-four  cents,  which  he  was 
bound  to  pay,  by  nine  hundred  and  ninety-three  dollars  and  twenty- 
six  cents.  If  defendant  had  only  paid  the  amount  of  rent,  five  hun- 
dred and  six  dollars  and  seventy-four  cents,  he  was  under  obligation 
to  pay,  he  would  have  had  in  his  hands  nine  hundred  and  ninety- 
three  dollars  and  twenty-six  cents  to  apply  to  the  amount  two  thou- 
sand four  hundred  and  twenty-three  dollars  and  twenty-six  cents  due 
for  taxes,  leaving  the  amount  due  on  the  taxes  one  thousand  four 
hundred  and  thirty  dollars,  which  sum  only  the  plaintiffs  were  en- 
titled to  recover. 

The  court  below  arrived  at  the  same  amount  as  due  to  plaint- 
iffs by  a  different  mode  of  computation.  It  deducted  from  the 
amount,  two  thousand  nine  hundred  and  thirty  dollars,  of  rents  re- 
ceived the  amount,  one  thousand  five  hundred  dollars,  of  rents  paid, 
leaving  one  thousand  four  hundred  and  thirty  dollars  to  be  applied 
to  the  payment  of  taxes.  As  the  result  reached  is  identical,  which- 
ever mode  of  reckoning  is  adopted,  and  is  also  correct,  it  is  entirely 
immaterial  by  what  mode  such  result  was  reached. 

The  other  point  made  by  the  plaintiffs  is  unsustainable.  On  the 
findings,  we  cannot  assume  or  presume  that  defendant  received  from 
his  sub-lessees  any  amount  for  taxes  during  the  six  months  period 
mentioned.  If  this  court  should  assume  or  presume  any  such  fact 
to  exist,  it  would  be  trespassing  on  the  exclusive  province  of  the 
court  aqua,  viz. :  That  of  finding  facts  and  converting  itself  into  a 
tribunal  of  original  jurisdiction,  in  direct  violation  of  law. 

We  find  no  reason  to  uphold  the  contentions  of  plaintiffs  and  the 
judgments  as*to  them  must  therefore  be  affirmed;  and  it  is  so  or- 
dered. 

Shabpsteik,  J..,  and  Mybice,  J.,  concurred. 


Na  8.45S. 

Roller  v.  Sutteb  Stbeet  Railboad  Company. 

DepartmaU  One,     Filed  December  16,  I884, 

Street  Bailroad— Nkolioent  Killing  of  Child  in  Street.— In  an  action  against  a 
street  railroad  company  for  killing  a  child  of  very  tender  years,  as  it  was  attempting  to  cross 
the  street,  the  verdict  mast  be  tor  the  defendant,  unless  the  evidence  establishes  that  the 
death  of  the  child  was  caused  by  want  of  ordinary  care  on  the  part  of  the  agent  of  the  com- 
pany in  the  managemc  nt  of  the  car,  and  that,  the  person  having  care  of  the  child  took  all 
proper  precaution  for  its  safety. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
county  of  San  Francisco,  entered  in  favor  of  the  plaintiflf,  and  from 
ftn  order  denying  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 
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Freidenrich  dk  Ackerman^  for  the  appellant. 
Pillsbury  dt  TituSy  for  the  respondent. 

Boss,  J.  Between  two  and  three  o'clock  of  the  afternoon  of  Son- 
day,  November  7,  1880,  an  infant  child  of  the  plaintiff,  aged  two 
years  and  seventeen  days,  was  run  over  on  Larkin  street,  in  the  city 
and  county  of  San  Francisco,  by  a  dummy  engine  of  the  defendant 
and  so  injured  that  death  resulted  from  the  injuries  within  a  few 
days.  The  action  is  by  the  father  for  damages  ,for  the  loss  of  his 
child.  The  points  made  on  appeal  relate  only  to  the  giving  and  re- 
fusal to  give  certain  instructions  to  the  jury  by  the  court  below. 

The  parents  of  the  child,  with  whom  lived  also  the  mother  of  the 
plaintiff,  resided  on  Larkin  street.  In  rear  of  the  residence  was  a 
yard  inclosed  by  a  fence,  from  which  a  door  opened  into  an  alley- 
waj  leading  to  Larkin  street,  the  door  being  kept  closed.  The 
child  was  accustomed  to  play  in  the  yard,  and  the  testimony  in  the 
case  shows  that  he  was  never  permitted  to  go  upon  the  street  or 
sidewalk  unattended.  In  the  afternoon  in  question  the  father  and 
mother  went  out  for  a  walk,  leaving  the  child  in  charge  of  his  grand- 
mother, who  was  engaged  in  the  kitchen,  from  which  a  door  and 
window  afforded  an  outlook  upon  the  yard.  By  some  means  not 
appearing,  the  door  leading  from  the  yard  to  the  alleyway  became 
unfastened  and  the  child  escaped  through  it  into  the  alleyway  and 
thence  to  Larkin  street,  and  m  attempting  to  cross  the  street,  was 
run  over  by  the  dummy  of  the  defendant. 

We  have  examined  the  instructions  requested  and  given  with  care 
and  are  of  opinion  that  the  jury  was  correctly  instructed  with  re- 
spect to  the  law  governing  the  case  by  the  court  below,  except  in 
respect  to  the  measure  of  damages. 

As  is  usually  the  case,  there  is  much  iteration  and  reiteration  in 
the  instructions,  but  the  gist  of  them  may  be  summed  up  in  this  ex- 
tract, which  we  take  from  one  of  the  last,  and  which  embodies  the 
law  of  the  case:  "  The  verdict  must  be  for  the  defendant,  unless  the 
evidence  establishes  that  the  death  of  the  child  was  caused  by  want 
of  ordinary  care  on  the  part  of  the  agent  of  defendant  in  the  man* 
agement  of  the  dummy  and  car,  and  that  the  person  in  whose  care 
the  child  was  placed  when  his  parents  left  the  house,  took  all  proper 
precautions  for  its  safety." 

Upon  the  question  of  the  measure  of  damages,  the  instructions 
were,  under  the  provisions  of  our  statute,  at  least  as  favorable  to 
the  defendant  as  they  ought  to  have  been. 

Judgment  and  order  affirmed. 

McKee,  J.,  and  McKinstby,  J.,  concurred. 


■ 
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No.   20«028. 

People  r.  Villarino. 

DepaHment  One.    FiUdDecember  IS,  2884^ 

Assault  with  Deadly  Weapon— Sdppiciency  op  Inpokmation.— An  information, 
charging  the  defendant  with  having  feloniously  a-waulted  one  R.  S.,  with  a  deadly  weapon, 
to  wit:  a  loaded  pistol,  with  intent  to  kill  and  murder  the  said  R.  S.,  specifying;  the  time  and 


place,  is  a  sufficient  statement  of  the  offense  charged,  if  in  other  respects   the  information 

3nirement8  of  sections  950,  951  and  952  of  the  penal  code. 
)uTY   OP   Court  to  Instruct  as  to  Right  to  Counsel.— An   arraign- 


ment is  not  void  because  the  court,  before  the  commencement  of  the  proceedings  of  arraign 
jnent,  omitted  to  inform  the  defendant  of  his  right  to  counsel,  or  to  assign  counsel  to  defend 
him,  if  he  was  unable  to  employ  one,  if  the  court  instructed  the  defendant  concerning  his 
right  to  counsel  during  the  course  of  the  arraignment. 

Objections  to  Inpormation,  when  must  be  taken.— Any  statutory  objections  to  an 
information,  or  any  defects  apparent  upon  its  face,  cannot,  after  a  plea  of  not  guilty,  be 
availed  of  on  the  trial,  nor  on  a  motion  for  a  new  trial,  nor  on  a  motion  in  arrest  of  judg- 
ment. It  is  only  a  want  of  jurbdlction,  or  a  failure  to  state  facts  constituting  a  public  of- 
fense, which  may  be  taken  advant^e  of,  at  any  time  in  the  course  of  criminal  proceedings. 

Appeal  from  a  judgment  of  the  superior  coarfc  for  Santa  Clara 
county,  entered  upon  a  verdict  convicting  the  defendant.  The 
opinion  states  the  facts. 

John  Lucas,  for  the  appellant. 
Attorney  Oenerai,  for  the  respondent. 

McEjBEy  J.,  I.  The  information  laid  against  the  defendant 
charged  him  with  having  feloniously  assaulted  one  Baphael  Soto 
with  a  deadly  weapon,  to  wit:  a  loaded  pistol,  with  intent  to  kill 
and  murder  him,  the  said  Soto.  This,  in  connection  with  the  aver- 
ments of  time  and  place,  which  are  properly  pleaded,  constituted  a 
sufficient  statement  of  the  offense  charged :  People  v.  Jacobs,  29 
Cal.,  579;  People  v.  Congleton,  44  Id.,  93;  People  v.  Lightner,  49 
Id.,  226;  People  v.  Lewis,  61  Id.,  366;  and  as,  in  other  respects, 
the  information  conformed  to  the  requirements  of  sections  950,  951 
and  952,  Penal  Code,  it  was  legally  sufficient. 

n.  The  arraignment  was  not  void.  All  the  proceedings  neces- 
sary to  constitute  a  valid  arraignment  were  taKen  by  the  clerk  of 
the  court,  under  the  direction  of  the  court,  and  in  accordance  with 
the  provisions  of  sections  988  and  989,  Penal  Code.  But  it  is  in- 
sisted that  the  arraignment  was  void,  because,  when  the  defendant, 
who  was  without  counsel,  was  brought  from  prison  to  the  bar  of  the 
court  for  arraignment,  the  court  omitted  to  inform  him  of  his  right 
to  counsel,  or  to  assign  counsel  to  defend  him,  if  he  was  unable  to 
employ  one.  Undoubtedly,  that  duty  was  imposed  on  the  court  by 
section  987,  Penal  Code,  and  the  duty  was  not  performed  before 
the  commencement  of  the  proceedings  of  arraignment;  but  it  was 
performed  in  the  course  of  the  arraignment.  For  the  record  shows 
that  when  the  defendant,  on  his  arraignment,  answered  ''not  guilty" 
to  the  question ,  asked  by  the  clerk  of  the  court,  whether  he  pleaded 
guilty  or  not  guilty,  the  court  then  asked  him  whether  he  had  coun- 
sel, or  wanted  the  assistance  of  one,  and  the  defendant  answered 
that  he  had  no  counsel,  and  was  unable  to  employ  any.  The  duty 
was    therefore    performed;    and,   although  it  was  not  performecl 
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at  the  right  time,  yet  that  did  not  afifect  the  valid  ity  of  the  arraign- 
ment,  nor  render  ft  void;  nor  was  the  defendant  thereby  deprifed 
of  any  substantial  right,  for  the  record  shows  that  he  appeared  by 
counsel  in  all  the  subsequent  proceedings. 

The  fact  that  the  defendant,  without  counsel,  on  his  arraignment, 
pleaded  not  guilty,  did  not  deprive  him  of  his  statutory  right  to  de- 
mur, or  to  move  to  set  aside  the  information.  Even  after  his  plea 
was  entered,  he  had  the  right,  at  any  time  before  trial,  to  apply  to 
the  court  for  leave  to  withdraw  his  plea,  for  the  purpose  of  demur- 
ring or  moving  to  set  aside  the  information :  People  v.  McCreery, 
41  Cal.,  458.  But  he  did  not  apply;  and  as  his  counsel  went  to 
trial  on  the  plea  entered  by  the  defendant,  it  must  be  held  that  all 
irregularities  in  the  proceedings  before  the  arraignment  and  plea 
were  waived.  Any  statutory  objections  to  an  information,  or  any 
defects  apparent  upon  its  face,  cannot,  after  a  plea  of  not  guilty,  be 
availed  of  on  the  trial,  nor  on  a  motion  for  a  new  trial,  nor  on  a  mo- 
tion in  arrest  of  judgment.  It  is  only  a  want  of  jurisdiction,  or  a 
failure  to  state  facts  which  constitute  a  public  offense,  which  may 
be  taken  advantage  of  at  any  time  in  the  course  of  criminal  pro- 
ceedings: Section  1,012,  Penal  Code;  People  v.  Swenson,  49  Cal., 
388;  People  v.  Turner,  39  Id.,  370;  People  v.  Burgess,  36  Id.,  115; 
People  V.  Jim  Tie,  32  Id.,  60. 

III.  TVe  find  nothing  in  the « challenged  instructions,  which  the 
court  of  its  own  motion  gave  to  the  jury,  prejudicial  to  the  rights 
of  the  appellant. 

Judgment  and  orders  affirmed. 

MoKiNSTBY,  J.,  and  Boss,  J.,  concurred. 


No.  9,699. 

ESTUDILLO   V.   AgUIBBE. 

Department  One.    Filed  December  15^  1884. 

Frohissort  Note — Failurb  of  CoNSiDSRATioif.— A  promissory  note  g^iyen  in  part  for  a 
definite  sum  which  was  lepresented  to  have  been  allowed  the  payee  by  the  probate  coort,  for 
bis  services  as  guardian  of  the  maker,  is  wsmting  in  consideration  to  the  extent  of  such  sum, 
if  the  probate  court  never  mode  such  allowance. 

Appeal  from  an  order  of  the  superior  court  for  Los  Angeles 
county,  granting  the  defendant  a  new  trial.  The  opinion  states  the 
facts. 

F.  H.  Howard  and  J.  R.  Scott,  for  the  appellant. 
Graves  &  Chapman,  for  the  respondent. 

The  Coubt.  The  appeal  is  by  plaintiff  from  an  order  granting  a 
new  trial.  The  promissory  note  sued  herein  was  given,  in  part,  for 
five  hundred  dollars,  which  plaintiff  informed  defendant  had  been 
allowed  him  by  the  probate  court  for  his  services  as  guardian  of  de- 
fendant. The  plaintiff  had  been  informed  by  his  attorney  that  five 
hundred  dollars  had  been  so  allowed  for  his  services,  and  believed 
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his  informant,  bnt,  in  fact,  the  probate  court  had  not  made  such 
allowance.  At  the  trial  in  the  court  below  of  the  action  now  here, 
the  conrt,  notwithstanding  defendant's  objection  that  the  same  was 
irrelevant,  immaterial  and  incompetent,  admitted  evidence  tending 
to  prove  the  character,  nature  and  extent  of  plaintiff's  services  as 
guardian,  and  what  his  services  were  reasonaoly  worth.  The  de- 
fendant duly  excepted  to  the  ruling. 

The  note  was  given  in  part  for  a  definite  sum  which  was  represen- 
ted to  have  been  fixed,  determined  and  allowed  by  the  probate  court. 
There  was  no  settlement  between  plaintiff  and  defendant  at  which 
five  hundred  dollars  was  agreed  upon  as  a  proper  compensation  for 
plaintiff 's  services  as  guardian.  The  note  was  given  on  the  repre- 
sentation (innocently  made)  that  the  probate  court  had  made  the 
allowance.  As  the  allowance  had  not  been  made,  the  consideration 
of  the  note  failed  to  the  extent  of  five  hundred  dollars.  We  think 
the  court  properly  granted  the  new  trial. 

Order  afi&rmed. 


No.  8,369. 

Brady  v.  Page  et  al. 

Devartment  One,    Filed  Dtcember  15^  1884. 

GuABDiAN  AD  UTKH— Obder  A ppointino— JUDGMENT  RoLL.— An  Order  appointing  ft 
guardian  ad  littm  for  a  minor  defendant  constitutes  no  part  of  the  judgment  roll. 

Appeal  from  a  judgment  of  the  superior  court  for  the  city  and 
cotmty  of  San  FranciSso. 

e7.  M.  Nougues,  for  the  appellants. 
G.  H.  Parker,  for  the  respondent. 

The  Coukt.  The  order  of  December  21,  1877,  purporting  to 
appoint  a  guardian  ad  litem  for  the  minor  defendant,  constitutes  no 
part  of  the  judgment-roll:  Emeric  v.  Alvarado,  1  W.  0.  Bep.,  708. 
As  the  judgment-roll  discloses  no  error  and  the  appeal  is  from  the 
judgment  on  the  roll  alone,  the  judgment  is  affirmed. 


No.  8,368. 

Bbadt  V.  Page  et  al. 

DevaHment  One.    Filed  December  16^  1884. 
Jddgmxnt  affirmed  on  authority  of  Brady  y.  Page,  ajiU, 

Appeal  from  a  judgment  of  the  superior  court  for  the  citv  and 
county  of  San  Francisco.  The  facts  were  similar  to  those  in  Brady 
V.  Page,  ante. 

J.  M.  Nougues,  for  the  appellants. 
C.  H.  Parker,  for  the  respondent. 

The  Goubt.  On  the  aathority  of  Bradj  t.  Page,  No.  8,369,  ante, 
jadgment  affirmed. 


714  Index. 

CONTEMPT. 

1.  Ck>KTEBCFT,  AmBAvrr  fob — ^Vehiiicatio!^  of  bt  Tqibd  Pxbson. — The  affidarh 

cbara[ing  a  person  with  a  contempt  for  refusing  to  obey  an  injunction  decree,  need 
not  oe  verified  by  a  party  beneficially  interested  in  the  injunction  proceedings;  and 
although  the  court  should  refuse  to  act  unless  satisfied  tliat  the  party  making  the 
affidavit  was  authorized  to  do  so  by  the  party  beneficially  interested,  the  presamp- 
tion  is  that  such  part^,  by  his  attorney,  presented*the  affidavit,  and  that  fact  is  su- 
fident  to  show  that  the  party  making  the  affidavit  was  authorized.  StraU  el  aL  r, 
WiUiama.     Nev.  480. 

2.  The  Samb— What  thb  AFFmAvrr  must  show. — Such  affidavit  is  sufficient  to  give 

the  court  jurisdiction  of  the  contempt  proceedinss,  if  it  states  in  substance  the  ren- 
dition of  the  judgment,  that  the  same  is  in  full  force  and  efifeot  and  unreversod,  and 
shows  the  violation  thereof  by  the  defendant.    Id, 

CONTRACT. 

1.  Bamaobs  fob  Bbbach  of  CoiTTBACT — Nbouoence  —  Pbbvention  of  Loss. — One 

who  sues  to  recover  damages  for  injuries  in  an  action  arising  out  of  contract  or  tort, 
cannot  recover  if  the  injuries  were  consequent  upon  his  own  negligence  which  di- 
reotly  contributed  to  them.  Everyone  engaged  in  the  perf ormanco  of  a  contract  is 
bound  to  do  everything  in  his  power  to  prevent  loss  to  himself  from  a  breach  of  the 
contract  by  the  other  party.  If  he  cannot  prevent  it  altogether,  he  must  make  rea- 
sonable exertions  to  render  it  as  light  as  possible;  and  if,  oy  his  own  negligence  or 
willfulness,  he  allows  the  damages  to  be  unnecessarily  enhanced,  the  increued  loss 
must  fall  upon  him.     Winans  v.  Sierra  Lumber  Co.     CdL  277. 

2.  Pabtial  Bbbach  of  Contbact — ^Estopfbl — ^Pabt  Pebfobmancb  of  Contbagt. — A 

party  to  a  contract  is  not  estopped  from  asserting  his  claim  for  a  partial  breach  of 
the  contract  by  the  other  party,  from  the  fact  that  at  the  time  when  a  settlement 
was  had  between  them  for  work  done  under  the  contract,  no  mention  was  made  of 
such  clainL  If  the  contract  was  susceptible  of  more  or  less  performance,  and  there 
was  a  partial  breach  thereof  by  one  of  the  parties,  the  other  has  the  right  to  con- 
tinue to  carry  out  the  contract,  reserving  to  himself  the  right  to  bring  action  for 
such  damages  as  he  may  have  sustained  by  the  partial  breach.     Id, 

3.  BjSleach  of  Contbaot  to  Manxtfactube  Lumbeb — Mbasubb  of  Damagbi. — The 

plaintiff  and  defendant  entered  into  a  contract  whereby  the  plaintiff  aereed  to  man- 
ufacture lumber,  and  the  defendant  agreed  to  purchase  all  that  the  puuntiff  might 
manufaotnre,  at  a  stipulated  price,  and  to  fnniish  him  certain  machinery  for  such 
purposoL  The  machinenr  furnished  was  inadequate,  and  by  reason  thereof  tiie  plaint- 
iff was  unable  to  mannucture  as  much  lumber  as  he  otherwise  would  have  done. 
In  an  action  to  recover  for  the  breach  of  such  contract,  held,  that  the  measore  of 
damages  was  the  contract-price  for  the  lumber  which  the  plaintiff  was  so  prevent^id 
from  numnfftoturing,  less  uie  expense  he  would  have  incurred  in  manufacturing  sail 
lumber,  over  and  above  the  amount  necessarily  expended,  under  the  circumstances, 
in  manufacturing^ the  amount  actually  manufactured  by  him.     Id. 

4  Stifulatiok  in  Building  Contbact  fob  Abbitbation  —  CoNsrrBncno*^  of  Cox- 
tbaot. — A  stipulation  in  a  contract  for  building  a  railroad,  that  in  case  any  disputes 
or  differences  arise  between  the  company  and  contractors  '*as  to  the  construction  or 
meaning  of  the  agreement  or  specifications  or  sufficiency  of  the  performance  of  any 
work  to  be  done  under  it  or  price  to  be  paid,  the  same  shall  be  referred  to  the  chief 
engineer  of  the  company,  who  shall  consider  and  decide  the  same,  and  his  decision 
ahall  be  final,"  is  valid,  and  the  decision  of  the  en^neer  on  any  of  such  matters  is 
binding  on  the  parties,  in  the  absence  of  fraud  or  mistake  on  the  part  of  such  officer. 
Heid^  however;  that  a  dispute  as  to  the  amount  of  work  done  by  the  contractor  was 
not  included  within  snoh  stipulation.     D.  8.  P.  d&  P.  R.  R.  v.  Riley.     CoL  23$. 

6.  Constbuction  of  Contbact  Subd  on— Bbeach  of  Contbact.— The  plaintiffs  and 
tiie  defendant  entered  into  a  oentract  whereby  the  latter  a^;reed  to  sell  to  the  former 
see,  in  such  quantities  as  might  be  demanded,  at  a  certain  pnce.  The  plaintiffs  agreed 
not  to  bu^  ice  from  anyone  dscL  During  the  continuance  of  the  contract  one  of 
the  plaintiffs  bought  ice  from  other  parties,  ffeld^  that  the  same  constituted  .a 
breach  of  the  contract,  and  released  the  defendant  from  its  obligations  under  the 
contract,  although  the  ice  was  boug^ht  by  such  plaintiff  for  his  individual  use.  7*ir>- 
mey  et  al.  v.  P(Zple*s  Ice  Co.     Caf.  700. 

6.  Contbact — Liability  fob  Illegal  Act — Infbbbxcss  of  Intention.— A  party  is 
not  bound  for  the  consequences  of  an  illegal  act,  from  a  mere  suggestion  in  a  conver 
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aatioR  in  regard  to  a  matter  of  contract,  unless  there  can  be  justly  inferred  from  it 
an  intention  on  his  part  to  bind  himself  contractually.  Andrews  v,  Bunyon,  CdL  81. 
7.  Judgment  and  Ordek  affirmed  after  construing  the  contract  sued  on.    Martin  v. 
imetal,     CaL430. 

See  AssiomcBNT,  1;  Cokbcok  Oabbiebs,  1;  GuARANTr;  Mascb&  Airp  Sxbyant. 

.CONTRIBUTORY  NEGLIGENCBL 
See  NiouGXNGB,  1>S. 

CORPORATIONa 

1.   CORTBACT  mCJWEEH   A  DlBBaiOB  AND  THE    GOBPORATIQN— LOAN    ON  KXGB88EVS  In- 

TBRE9T. — A  director  of  a  corporation  caxmot  contract  inth  his  co-directors  that,  in 
consideration  of  a  sum  of  money  advanced  by  him  he  should  reoeiTe  the  company's 
notes  for  a  much  larger  amount  bearing  an  excessiye  rate  of  interest,  although  by 
oral  contemporaneous  agreement  it  was  provided  that  of  the  excess  beyond  the 
amount  loaned,  the  corporation  should  be  required  to  pay  only  the  sum  which  the 
lender  might  pay  for  taSces  upon  the  property,  with  into^  thereon.  The  corpora- 
tion may  satiny  such  notes  by  paymg  the  amount  actaally  loaned,  with  interest 
thereon  at  the  ordinary  rates.  Suiter  Utreet  B,  Co.  v.  Sawn  et  al,  OaL  291. 
2.  Incrbasb  of  Capital  Stock— Fictitiovs  Issue— Sfbino  Vallxt  Water  Works.— 
The  Spring  Vallejr  Water  Company  is  auUiorized  to  increase  its  capital  stock  and  to. 
seU  the  increased  issue  at  the  actual  market  value  of  the  stock  of  the  corporation, 
for  the  purpose  of  raising  funds  to  extend  and  enlarce  the  capacity  of  the  works  of 
the  corporation,  so  as  to  afford  greater  protection  to  we  propOTty  of  .the  inhabitants 
of  the  city  and  coRuty  of  San  frandsco,  and  to  supply  them  with  an  abundanco  of 
water.  Such  increased  issue  is  not  "fictitious^"  witnm  the  meaning  of  artide  XII, 
section  11  of  the  constitution.    Stein  v.  Howard  et  o/L     CaL  43. 

3.    CORFORATION  nOLDINQ  StOCK  OF  ANOTHER  CORPORATION — ^UlTSA  ViRlS. — It  IB  not 

presumptively  ultra  vires  for  one  corporation  to  hold  or  acquire  the  stock  of  another 
oorporation.    JEvans  v.  Bailey,    Cat,  427. 

4.  Subscription  fob  Stock — Shareholder— Books  of  Cokpant. — The  books  of  a 

corporation  ore  competent  evidence  to  prove  the  nmnber  of  shares  which  had  been 
suracribcd  for  and  issued  at  the  tim^e  ap  alleged  indebtedness  aros^  and  who  were 
the  shareholders.    Id, 

5.  The  Same — ^Articles  of  Ingorporatiok. — ^The  articles  of  incorporation  of  a  com- . 

pany,  dated  in  18779  do  not  necessarily  show  who  were  the  shareholders,  or  in  what 
amouttia  respectively,  during  a  subsequent  period.  Id, 
6w  PXiEA  in  Bab  or  Abatement. — In  an  action  by  a  corporation  oo  a  contract,  a  denial 
of  its  corporate  existence  goes  not  only  to  the  disability  of  the  plaintiff,  but  to  the 
cause  of  action  also,  and  is  therefore  a  plea  or  defense  in  bar  of  the  action,  and  will 
be  so  considered  unless  expressly  pleaded  in  abatement. .  Oregcman  etc  B,  B,  Co, 
V.  Oreoon  B.  B.  etc  Co,    (U,  S,  Cir,  Ct,)    Or,  64& 

7.  Estoppel  by  Contract. — ^A  party  who  contracts  with  a  ooiporation^  as  such,  is 

thereby  estopped,  in  an  action  on  such  contract,  to  deny  ilai  coiporate  existence,  or 
power  to  make  such  contract;  but  in  case  such  want  of  existence  or  power  is  plead- 
ed as  a  defense  to  such  action,  the  corporation  must  claim  the  benedt  of  the  estop- 
pel on  the  record,  or  the  same  will  be  considered  waived.    Id, 

8.  Pleading  an  Estoppel. — ^When  the  matter  constituting  the  estoppel  (the  contract) 

does  not  appear  in  the  previous  pleadings,  it  must  be  set  up  by  replication;  but 
where  the  same  does  so  appear,  uie  estoppel  must  be  raised  by  demurrer.    Id. 

9.  Corporations— LiABiLmr  of  for  Tortious  Acts  of  Servants. — Coiporations  are 

liable  for  the  acts  of  their  agents  and  en^loyte  in  the  same  manner  and  to  the  same 
extent  as  private  persons.  Accordingly,  the  employes  of  a  railroad  corporation, 
who  are  engaged  in  service  at  its  stations  or  on  its  trains,  are  presumed  to  be  au- 
thorized by  it  to  do  such  service,  and  to  perform  the  acts  usually  incident  to  their 
position;  and  the  corporation  is  liable  for  their  tortious  acts  which  are  performed  in 
the  course  of  such  service.    Denver,  S,  P,  ami  P,  B,  B,  Co.  v.  Conway,    Col  672. 

10.  The  Same— Knowledge  of  Servant  knowledge  of  Corporation. — Knowledge 
acouired  by  agents  of  corporations  in  the  discharge  of  official  duties,  of  facts  mato- 
xtai  t6  the  transactions  in  which  they  are  enga^ett,  or  coming  within  their  respective 
departments,  is  the  knowledge  of  the  corporation.    Id, 

See  Injunctions,  1;  Taxation,  2,  3,  14,  16;  Venue,  1. 
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COSTS. 
Soc  Ejsgtmbnt,  L 

OOTENANTS. 
See  Tenants  ik  Common. 

COUNTY  COURT. 

L  JuRKDicnON  OP  County  Court— Amount  in  Contbovbrst — Ayxbmekt  ot.— A 
complaint  in  an  action  in  the  county  court  need  not  allege,  in  the  very  worda  of  the 
statute,  that  the  amount  in  controversy  does  not  exceed  two  thousand  doUarsL  It 
is  sufficient  if  it  affirmatively  appears  from  the  complaint  that  tibe  value  of  ike 
property  in  controversy,  or  ue  amount  involved  for  which  relief  ia  sought,  does  not 
exceed  that  sum.    Hughes  r.  Brewer,     Col,  450. 

See  CsBTioitARi,  5,  7,  9. 

COUNTY  GOVERNMENT  ACT, 
*  See  Bonds,  1. 

COVENANTS. 
See  Lbasv,  3-6. 

CRIMINAL  LAW  AND  PRACTICE-IN  GENERAL. 

1.  Motion  to  Quash  Inbictmint— Patent  Defscts.— A  motion  toquaah  an  indictment 

under  the  Compiled  Laws,  page  152,  section  101,  only  lies  for  defects  whioh  are  ap- 
parent upon  the  face  of  the  record.     Cook  v.  Territory,     Wy,  840. 

2.  Arraignment —DuTT  of  Court  to  Inotruct  as  to  Right  to  Counsel. — ^An  ar- 

raignment is  not  void  because  the  court,  before  the  commencement  of  the  proceed- 
ings of  arraignment,  omitted  to  imform  the  defendant  of  his  right  to  connacJ,  or  to 
assim  counsS  to  defend  him  if  he  was  unable  to  employ  one,  if  the  court  instmcted 
the  defendant  concerning  his  right  to  counsel  during  the  course  of  amagnmeni 
People  V.  Villarino.     CaL  693. 

3.  Objections  to  Information,  when  must  be  taken.-  -Any  statutory  objections  to 

an  information,  or  any  defects  apparent  upon  its  face,  cannot,  after  a  plea  of  not 
ffuilty,  be  availed  of  on  the  trial,  nor  on  a  motion  for  a  new  trial,  nor  on  a  motion 
in  arrest  of  judgment.  It  is  only  a  want  of  jurisdiction,  or  a  failure  to  state  facta 
constituting  a  public  offense,  which  may  be  taken  advantage  of  at  any  time  in  the 
course  of  crimmal  proceedings.     Id, 

4.  The  Question  whethkr  an  Indictment  dobs  or  does  not  Support  the  Judc- 
'    MENT  can  be  raised  in  the  appellate  court  for  the  first  time.     Territory  y,  Tounj, 

Mont,  468. 
0.  Appeal  from  Judgmeitt — ^Review  of  Evidence.  ^On  an  appeal  from  a  judgment 
alone  the  appellate  court  will  not  examine  the  evidence  as  to  its  sufficiency  to  sap- 
port  the  verdict     Id, 

6.   Al>MISSIBILITY  OF  DEPOSITION  TAKEN  BEFORE  COMMrniNG  MaOISTRATS — CONSTtTT- 

tional  LAW.->On  the  trial  of  a  defendant  for  having  in  his  possession  dies,  plates, 
etc.,  designed  for  and  used  in  counterfeiting  coins  ourrrent  in  this  state,  the  deposi- 
tion of  a  witness  taken  before  the  committmg  magistrate  is  admissible  in  evidence, 
upon  proof  that  such  witness  is  absent  from  the  state.  Sections  686  and  869  of  the 
penal  code,  authorizing  such  evidence,  are  not  in  conflict  with  the  last  danae  of  sec- 
tion 13,  article  1  of  the  constitution  of  1879.     People  v.  Oiler.     Cal,  38a 

7.  Drunkenness  as  Bearing  on  Intention  in  Commission  of  C^ime. — ^The  effect  of 

a  prisoner's  inebriated  condition,  as  bearing  upon  the  intention  with  which  he  commit- 
ted a  crime,  ia  a  question  for  the  jury.     Cools  v.  Territory,     Wy,  340. 

8.  The  Evidence  in  a  Criminal  Case  must  Convince  to  a  Moral  Certajntt  be- 

fore a  conviction  can  be  had.     Territory  v.  Adolpheon,    Moni,  474 

See  Appeal,  7,  8,  10,  13,  14;  Assault  with  Deadly  Weapon;  Bail;  Escjcfe  fron 
State  Prison;  False  Pretenses;  Habsab  Corpus;  Justices'  Courts,  1;  Lab- 
CENT;  Murder  and  Manslaughter. 
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CUSTOM. 
See  NuiBAKCB,  & 

DAMAGES. 
See  MxAsxrBK  ov  DmxaqmB, 

DEADLY  WEAPON. 

See  Assault  with  Dxai>lt  Wbapo^v. 

DEBTOB  AND  CREDITOR. 
See  Fbavd,  2;  MoBxaAOE,  2;  Patuxnt;  BEDXMFnon. 

DECISION. 
See  JuDOMXNXi 

DECREE. 

See  JtHMUfEMT. 

DEEDa 

1.  Gbakt  of  Lakd — ^Descrittiok  by  Genebal  Name— Excbftzon  fbom  Gbant. — A 

grant  of  a  tract  of  land  with  well-known  boundaries,  designated  and  known  by  a 
general  name,  passes  all  the  land  within  the  tract  so  named  or  designated;  and, 
upon  the  same  principle,  where  in  the  grant  of  a  tract  of  land  by  metes  and  bounds 
there  is  except^  therefrom  a  portion  of  the  tract  with  well-known  boundaries,  de- 
signated by  a  general  name  by  which  it  is  known,  the  tract  so  designated  dpea  not 
pass  by  the  grant     Truett  v.  Adams.    Cat  633. 

2.  Doubtful  Descbiftion  of  Pbemises— Intebfbbtation  of. — ^In  determining  what 

land  was  intended  to  be  conyeyed,  where  the  description  in  the  deed  is  doubtful,  it 
is  the  duty  of  the  court  to  assume  as  nearly  as  possible  the  position  of  the  contract- 
ing parties,  and  to  question  the  circumstances  of  the  transaction  between  them,  and 
then  to  read  and  interpret  the  words  which  they  used  in  the  light  of  these  circum- 
stances.    Id, 

3.  The  Same — ^Evidence  of  Acts  and  Declabatioks  of  Pabtdes. — Where  the  loca- 

tion of  premises  intended  to  be  conveyed  can  be  ascertained  from  the  terms  used  iu 
the  instrument  of  conveyance,  neither  the  acts  nor  declarations  of  the  parties  are 
admissible  to  show  their  understanding  of  the  description  contained  in  the  convey- 
ance. But  where  the  terms  used  to  describe  the  premises  meant  to  be  conveyed  are 
equivocal,  ambiffuous  or  insufficient,  the  subsequent  acts  of  the  parties  while  in  in- 
terest showing  uie  practical  construction  put  upon  the  terms  of  the  description  by 
them,  may  be  resorted  to  for  the  purpose  of  ascertaining  their  intention.  And  where 
it  is  proved  that  a  line  has  been  agreed  upon,  either  expressly  or  by  long  acqui- 
escencip,  as  the  dividing  line  between  two  tracts  of  land,  courts  wiU  not  dis&b  the 
line.    Id, 

See  Bounsabibs,  1;  CoNSiDEBATioir,  1,  2. 

DELAY. 
See  Equitt. 

DELIVERY. 
See  Release. 

DEMAND. 
See  Replevin. 

DEMURRER. 

L  Deuubbeb  to  Separate  Alleoatioks  in  Pleasino. — Disconnected  averments  in 
a  pleading  cannot  be  separately  demurred  to.    Htr^oTi  v.  Oi'amtT,     Cal,  229. 
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2.  The  Ihoc^SBSR  too  Broad.— Wliea  a  comphunt  sMn  a  cause  of  aotioD,  tome 

Srt  of  whicli  ifl  banred  and  some  not  bsrred,  a  demnmr  to  the  whole  oomplsint  on 
e  flronnd  that  it  does  not  state  tets  saffioient  to  oonstitate  a  cause  m  aotioD, 
shomd  be  entirely  ovemiled.     Clark  y.  Smith.    CkU.  91. 

3.  Dbmxtkbxb  — MiBJonrDKB  or  DETBHDAinn— >Immaxkezal  Ebbob.— 'Where  certun 

persons  sre  made  defendants,  in  an  action  to  foreclose  a  mortgsge,  on  tlie  gronsd 
that  they  claim  some  light  or  interest  in  the  land  sahse^nent  to  the  lien  created  by 
the  mortigage,  and  they  demur  becanse  of  their  misjoinder,  tiie  action  of  conzt  in 
oyerrtdinfl  such  demnrrer,  althoo^  etroneoiis,  will  not  warrant  a  reveres^  if  the 
court  fin&  that  they  had  not  acquired  any  rights  in  the  mortgaged  premieea  WaU 
▼.  Wright     Cal  622. 

4.  Dbmxtbbsr  to  Ck)]CFLAiNT— MiBJOnmiB  or  Dxtcndakts. — A  demurrer  to  a  com- 

plaint on  the  ground  of  a  misjoinder  of  parties  defendant  should  be  disregarded 
unless  it  specifies  in  what  the  misjoinder  consists,  and  which  of  the  defendants  are 
misjoined.    Jrtoin  etoL  y.  Wood  et  at    CoL  212. 

5.  JoxKDBB  or  DxrENDAKTB  Sevxrallt  Lublb— Fobk  or  JuDOMBRT. — ^UndoT  seetioa 

13  of  the  code  of  civil  procedure  several  promisors  under  a  written  contract,  who 
promise  to  do  certain  sets,  *'  each  for  himself  and  not  for  the  others,'*  may  be 
joined  in  an  action  for  a  breach  of  such  contract.  The  judgment  in  snch  actioii 
should  be  entered  against  the  defendants  severally,  in  proportion  to  their  reepectiTe 
liabilities.    Id, 

6.  JoiKDEB  or  DBnoiDAirrs — iNCONSiSTByT  DBinrBBEB& — ^A  defendant  having  demnzred 

to  a  complaint  on  the  ground  that  his  codefendant  was  improperly  joined,  cannot, 
after  the  complaint  has  been  amended  by  omitting  such  parly,  demur  thereto  on 
the  ground  that  he  should  have  been  joined. — Jaanu  ▼.  L^ort,    Uw*  084^ 

7.  OvxRBULiNO  BsKTmBiB — ^TzHX  TO  AvswxB.— During  the  term  the  court  ma^  limit 

the  time  in  which  the  defendant  zoay  answer,  after  a  demurrer  to  the  complaint  has 
been  overruled,  to  two  days.    2>e  WaU  v.  HartzelL    Ccl,  572. 

8.  DSMUBBBB  TO  THB  OOVPLAIST  B3ELD   PBOFBBLT  OVBBBULBD.     SomtuiU  Y.  YoVM/gCt 

and  Wife,    Col  614 
0.  DBBfTTSBBB  HXLD  PBOFBBLT  OvEBBiTLBD,  and  uo  error  in  Pftfnsing  to  set  aside  the 
'  judgment.    MeConmck  v.  FUapatrick  et  cU,    CaL  614. 

See  AjanuLp  10;  Fbaub,  8;  JtnxnfBVT,  1 

DEPOSIT. 

See  PuKDOi^  1,  % 

DEFOsrrioNa 

See  GB^MZirAL  Law  abd  T^wacB,  6L 

DESCBIPTIOK. 
See  BovmuBZiv;  Dbbm;  OuABDtAv  abd  Wabo,  1. 

DESERTION. 
See  Mabbttcd  Woionc 

DEVISR 
See  Wills,  4,  5. 

DIBECTORS. 
See  OoBPOBATioNS,  L 

DISCRETION. 

See  Bail,  1,  3;  Divobge»  1;  Eviiibncx,  10;  iKjvvcnoN,  2;  Jubt  axo  JimoB8|0f 

Venttb,  9, 12. 

DISQUALIFICATION  OF  JUDO&. 
See  VBinnB,  9, 12. 
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DISTRICrr  COURT. 
See  Bail,  1. 

DIVORCEL 

1«  DivoBCB— DiviBiON  ov  Pbopjebtt — ^DiscBznoN  OT  CoxmT. — ^After  a  divorce  hM  been 

Suited,  the  diyiaioii  of  the  property  is  left  to  the  discretion  of  the  trial  court,  and 
e  exercise  of  snch  discretion  will  not  be  interfered  with  by  the  appellate  conrt  un- 
Ibm  the  same  has  bem  abused.    Lake  v.  Lake,    Nev.  159. 

See  ABATEmirr,  1;  Mabbxsd  Womiv,  2;  New  Trial, 

DBUKKENN^a 
Bee  Cbdiikal  Law  A3n>  PSAcnoB,  7. 

DUPLICITY. 

1.  D0TLIGIT7  a  Plea  nr  Eoirrnr. — ^Duplicity  and  mnitifarioiuniess  in  a  plea,  in  a  snit  in 
equity,  tenders  it  bad.— ^Aarxm  v.  HUl  (U.  S.  Cir.  CU)     CdL  199. 

DYING  DECLABATIONa 
See  Eyidbmce,  3,  & 

EJECTMENT. 

I .  Ejbotmeivt. — ^The  action  of  ejectment,  as  defined  and  ifegnlated  by  the  Oregon  code  of 
civil  prooedixre  (chap.  IV.,  titw  l)i  is  a  possessory  action,  and  although  the  estate  or 
interest  of  the  parties  in  the  premises  may  be  ascertained  Ly  the  verdict  therein, 
yet  the  plaintiff  can  only  have  judgment  for  the  possession  wrongfully  withheld 
from  him  witii  damages  for  such  detention  and  costs;  and  the  defendant  can  only 
haye  judgment  for  costs.  Ooldmithv,  Smith  etaL  (U.8,  Cir.  Ct)  Or,  7. 
Idem — Between  Tenants  in  Common. — A  cotenant  cannot  maintain  the  action 
against  his  cotenant  unless  the  possession  is  actually  and  wrongfully  withheld  from 
lum  or  his  riffht  thereto  wholly  denied.     Id, 

8.  CoTENANTS — Adveksb  Claiu  BY  OiTE  AGAINST  THE  OthjOi. — ^WhcTO  a  cotcuant  is  in 
possession  and  another  cotenant  chums  an  estate  or  interest  in  the  premises  held  in 
common,  adverse  to  him,  his  remedy  is  by  a  suit  in  equity  for  tiie  purpose  of 
determining  such  adverse  claim  as  provided  in  sea  000  of  the  Oregon  code  of  civil 
procedure.    /d» 

ELECTION. 

1.  EuBcnoN  OF  OffiGEBS-^CoKsntvoTiON  ov  CoNtfi'iTUTioN.— Under  the  constitetion  aU 

necessarjT  state,  county  and  township  officers  must  be  elected  by  the  people  of  tibe 
locality  immediately  oonoemed.  8taU  tx  reL  Perry  «.  Commisdonera  qf  Eureka 
County,    Ntv,  121. 

2.  The  Same— Election  ov  Countt  AasEssoBS    Extension  ov  Teem.— Countv  assessors 

are  neoessai^  officers  within  the  meaning  of  the  constitution,  and  must  be  elected 
by  tibe  people.  The  le^slaturo  has  no  power  to  extend  the  terms  of  such  officers 
b^ond  tiie  time  for  wuch  they  were  elected,  except  in  cases  of  emei]gency.    Id, 

See  JusncBs'  Covets,  % 

EQUITY. 

1.  Stale  Dbmanix»— EQtnrr  mat  Refuse  to  Entertain.— A  court  of  equity  may  refuse 
to  entertain  a  suit,  brought  after  unreasonable  delay,  although  the  defendant  has 
not  in  his  answer  alleged  that  the  claim  is  stale.  A  delay  of  more  than  twenty 
years  in  bringuuf  this  action  held  unreasonable.  Harris  ei  al  v.  nUiegau,  adtninia' 
iratrix,  etc  eial    CdL  355. 

See  CoNsiDEBATioN,  1;  Dutuomr;  Tbndeb»  2l 

ESCAPE  FROM  STATE  PRISON. 

L  OvTBx  Attempt  to  Escape  vkom  State  PBisoN—EytDENcs  ov  PumsBMBNt  avter 
Cavtubb — ^Inpictkbnt — ^An  indictment  for  an  overt  attempt  to  escape  from  the 
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state  piiflon  is  sufficient,  if  it  alleges  that  the  defendant,  while  lawfully  confined  in 
state  prison  under  a  judgment  of  a  competent  court,  for  the  crime  of  buiglaiy,  did 
make  an  overt  attempt  to  escape  therefrom;  that  he  did  unlawfully,  forcibly  and 
feloniously  break  out  of  the  cell  in  said  prison,  in  which  he  was  confined,  and  out 
of  the  buuding  in  which  said  cell  was  and  is.  It  is  unnecessary  to  aver  that  a  certi- 
fied copy  of  the  judgment  against  the  defendant,  for  burclary,  has  be^i  delivered 
to  the  warden  of  the  state  prison.  At  the  trial  of  such  indictment  evidence  of  the 
punishment  received  by  the  defendant  at  the  hands  of  thd  prison  antiioritieB  after 
his  recapture,  is  immaterial.    State  v.  Angeio,    Nev,  482. 

ESTATES  OF  DECEASED  PEBSOKa 

1.  Estate  or  Deokuxnts — Diotklbutiok  ukdeb  Mxxicak  Law— SLilbot  Lakd  tobeb 
'  Order  of  Probate  Court — ^Acr  of  April  22nd,  1850,  oonstruei>— Statute  of  Limi- 
tations.— ^The  estate  of  a  person  dyinff  intestate,  after  the  organization  of  tiie  state 
government  and  before  there  was  any  legislation  by  the  state  regulating  the  admin- 
istration, descent  and  distribution  of  estates,  descended  and  was  suDJeet  to  the 
operation  of  the  Mexican  law  in  existence  at  the  time  of  the  cession  of  California  to 
the  United  States,  Under  such  law,  on  the  death  of  an  intestate  his  heirs  succeeded 
immediately  to  the  estate  and  became  personally  responsible  for  the  debts  of  the 
deceased.  No  administration  of  such  estate,  in  the  common-law  sense,  was  needed 
or  could  be  had.  It  was  not  subject  to  the  administration  of  the  alcaldes'  courts  or 
court  of  first  instance,  nor  to  the  operation  of  the  probate  law  subsequently  paned. 
An  order  of  the  probate  court,  made  after  the  passage  of  the  act  of  April  22ad,  185Q, 
authorizing  the  persons  appointed  by  the  alcalde  as  administrators  of  such  estate  to 
sell  the  r^  estate  of  such  intestate  would  be  void  for  want  of  jurisdiction.  That 
act  had  no  application  to  the  estates  of  persons  who  died  before  ila  passage.  Section 
1573  of  the  code  of  civil  procedure,  limiting  the  time  within  which  an  heir  or  his 
grantee  can  maintain  an  action  for  the  recovery  of  real  estate  sold  by  an  executor 
or  administrator  to  three  years,  has  no  application  to  such  void  sale.  McNeil  et  aL 
V.  First  Congregational  Sodety.     Cal  421. 

2.  Estate  or  Deceased  Person— Claim  Barred  bt  Statute  of  Limitations — ^Allow- 

ance 07. — ^An  administrator  has  no  authority  to  allow  a  claim  against  the  estate 
based  on  a  loan  which  has  become  barred  by  the  statute  of  limitatums.    Doland  t.       i 
DolancL    Cal  611. 

ESTOPPEL. 

Seo  AssiOHMESTy  4;  Conibaot,  2 ;  Cobpobations,  7>  8 ;  NBQuazifOB,  6;  Relbabb,  2; 

Water  Riqhts,  6. 

EVIDENCE. 

L  Declabatiovs  ov  Pabtv  in  Possebsion,  When  Admissible,— Declarations  of  the 
pui/y  in  possession  of  personal  property  explanatoij  of  his  possession,  or  of  the 
&tle  he  is  daiming,  may  be  given  m  evidence  by  himself,  or  those  holding  under 
him,  where  either  of  these  matters  is  properly  in  issue.  But  they  are  proof  only 
that  suoh  was  the  character  of  the  possession,  or  such  was  the  title  claimed ;  thej 
are  no  evidence  of  the  title  actually  held ;  and  where  the  issue  is,  not  what  was  tie 
nature  of  the  possession,  or  what  was  the  title  claimed,  but  which  party,  plaintiir 
or  d^endant,  was  the  actual  owner,  such  declarations  are  not  admissible.  Stone  r. 
O^Brim.     CoL  243. 

2.  Effect  of  Ivjvby — Evidenoe  of  bt  Kon-Medigal  Expert. — ^A  person,  not  a 
medical  expert,  who  has  been  iniured  through  the  negligence  of  a  railroad,  msy 
testify  as  to  the  consequences  of  the  injuries  received,  as  K>r  example  that  he  hid 
lost  a  leg,  with  reference  to  the  construction  of  an  artificial  leg  usea  by  him,  snd  ai 
to  the  effect  upon  the  stump  of  a  blow  or  jar.  He  may  also  state  the  consequencei 
immediately  following  the  mjury  upon  other  oigans  of  nis  body.  Stand  v.  &  P.  £ 
R  Co.    Cal,  78. 

8.  Dtino  Declaration— Belief  in  Impendino  Death— Res  Gestjl — In  a  proeeco- 
tion  for  murder,  the  statements  of  the  deceased,  made  in  the  presence  of  the  defend- 
ant shortly  after  the  infliction  of  the  mortal  wound,  and  after  he  had  expressed  » 
belief  that  he  was  about  to  die,  and  had  given  directions  for  the  settlement  othJs 
affairs,  to  the  effect  that  the  defendant  was  "  the  man  who  cut  him  with  aknifet 
and  that  he  had  no  cause  for  it  whatever, *'  are  admissible  in  evidence  as  dpDi 
declarations,  and  also  as  part  of  the  res  gestae    People  v.  AhhoU,     Cal.  132. 
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4.  VoLUNTART  CoNTESSioN  TO  Officeb. — ^In  snch  case  the  ▼olnntafy  confeaaioii  of  the 

defendant  made  to  the  arresting  officer  is  admissible  in  evidence.     Id. 

5.  Conduct,  Acts  and  Expressions  of  Prisoner — Evidence. — ^The  condnct,  acts  and 

expressions  of  a  person  accus^  of  crime,  at  the  time  of  his  arrest,  are  always 
admissible  in  evidence  against  him.     Id. 

6.  Former  Conviction  of  a  Felony  may  be  shown  by  the  Examination  of  the 

witness  or  by  the  record  of  the  Jjadgment.    Id, 

7.  Unlawful  Killing — Malice — Burden  of  Proof. — ^When  an  mJawfal  killing  is 

proved,  malice  will  be  presumed,  and  the  burden  of  proof  is  on  the  defendant  to 
show  the  absence  or  want  of  malice.    Id. 
S.  The  Credibility  to  be  Attached  to  Byino  Declarations  is  a  matter  for  the 

diury.    Id. 
ODEFENDANT  IK  CRIMINAL  PROSECUTION— EVIDENCE  OF. — ^A  defendant  in  a  crimi- 
nal case,  both  at  tiie  common  law  and  under  section  166,  title  1,  chapter  16,  of  the 
criminal  code,  is  incompetent  to  testify  for  and  on  behalf  of  one  jointly  indicted 
with  him,  although  the. defendant  offered  as  a. witness  is  not  on  trial  at  the  time. 
StaU  V.  Drake.     Or.  674. 
lOi  New  Trial — Evidence  of  Acquitted  .Codefendant — Discretion. — Whether  a 
new  trial  will  be  granted  on  behalf  of  a  defendant  convicted  in  a  criminal  case 
because  a  codefendant  tried  at  the  same  time  and  acquitted,  or,  upon  severance, 
subsequently  tried  and  acquitted,  is  a  material  witness  for  him,  ^tMere.     Conoediii£, 
however  that  it  would  be  a  matter  addressed  to  the  sound  judicial  discretion  of  the 
court  below,  and  in  a  proper  case  ought  to  be  allowed,  the  record  here  does  not  show 
an  abuse  of  such  discretion.    Id. 

11.  Market  Value  of  Stock,  how  Shown — ^Reports  of  Sales  by  Exohanob  Board. — 
The  market  value  of  shares  of  stock  cannot  be  shown  by  evidence  of  the  ''report  of 
sales''  made  by  a  stock  exchange^  board,  in  the  absence  of  evidence  showing  how 
snch  "reports  of  sales"  were  made  up,  where  the  information  they  contained  was 
obtained,  and  whether  the  quotations  of  prices  made  were  derived  from  actual  sales 
or  otherwise.     Vofii  v.  Cope  et  aL     CaL  222, 

12.  Existence  of  Foreign  Court,  how  Proved— Evidence  of  Foreign  Statute.— The 
law  establiehinc  a  court  in  another  state  and  conferring  general  jurisdiction  thereon, 
may  be  proved  by  a  book  purporting  to  contain  the  laws  of  snch  state,  under  seotion 
887  of  the  civil  code.    Bruckman  v.  Taussig.    Col  670. 

13.  Witness  Swearing  Fauely— Effect  of  Testimony — Instruction. — ^The  court 
may  instruct  the  jury  that  "if  any  witness  has,  in  their  opinion,  sworn  falsely  in 
any  material  respect,  he  is  to  be  distrusted  in  all  others,  and  his  testimony  is  not  to 
be  accepted  and  acted  on  without  great  caution. "    PtopU  v.  Bighetti,    CaL  606. 

14  Parol  Evidence— Statute  of  Frauds— Objechon  in  Sutremb  Court. — ^An  objec- 
tion to  parol  evidence  of  an  agreement  required  to  be  in  writing  by  the  statute  of 
frauds,  cannot  be  made  in  the  supreme  court  for  the  first  tim&  SweeUand  v.  Shal' 
tuck.     CaL  223. 

16.  Objection  to  Evidence— Cannot  be  Made  in  Supreme  Court  for  First  Timb. — 
An  objection  to  evidence  cannot  be  made  in  the  supreme  court  for  the  first  time, 
which  miffht  have  been  removed  by  the  pariy  offering  it  had  the  objection  becon 
made  in  uie  lower  court    McKay  v.  BUey.    CaL  47. 

16.  Evidence  held  sufficient  to  Justify  the  Verdict. — ^And  no  error  found  in  the 
instmctioiis  or  in  the  question  asked  the  defendant.    People  v.  Carlian,     CaL  108. 

17.  An  Error  in  the  Admission  or  Rejection  of  Testimony,  if  without  prejudice 
to  the  defeated  party,  is  not  ground  for  reversal    Slepy  v.  Stark    CoL  663. 

18.  When  the  Evidence  is  confuctino  the  Verdict  will  not  be  disturbed.    Id. 

19.  When  the  Evidence  is  oonfuciino  a  Verdict  will  not  be  disturbed.  Barth  v. 
J0M8.     CoL  214 

See  Bill  of  Exceptions,  2,  8;  Boundaries,  1;  Chinese  Restriction  Act;  Considera- 
tion, 2;  Corporations,  4,  5;  Criminal  Law  and  Practice  5,  6,  8;  Deeds,  3; 
Escape  from  State  Prison;  Insane  Persons;  Judgment,  5;  Jury  and  Jurors,  9; 
Larceny,  5,  6;  Malicious  Prosecution,  5;  Mines  and  Mining,  8,  9;  Murder  and 
Manslaughter,  7, 9;  New  Trial,  8,  4,  6;  Statute  of  Limitaxions,  10;  Swam^ 
Lands,  16;  Vendor  and  Vendee;  Wills,  & 

EXCEPTIONa 
See  Bill  of  EzcEPTzom. 
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EXECUTION. 
See  Afpeal,  IH, 

EXECUTORS  AND  ADMINISTRATOB& 

1.  Adbokist&ator  ubino  AflSETS  07  Estate  mxtbt  Pat  iMTCiuan^ — An  adimntrtntor 

who  naes  the  aaaets  of  the  estate  in  bis  owd  basinees  and  for  his  own  profit,  may  be 
charged  interest  thereon  at  the  rate  of  seven  per  cent  per  anrnim,  with  annnal  rests. 
Estate  of  MerHfidd.    CaL  526. 

2.  Executors  and  Adkinibtratobs— Appeal  from  Decbbb  ot  Dibtribdtiok. — ^A  de- 

cree of  distribatioii  of  an  estate  will  not  be  reviewed  on  an  appeal  by  an  ezecntor  or 
administrator,  whese  he,  <u  »wh^  has  no  interest  in  the  matter  soog^  to  be  re- 
Tieweo.    Id, 

See  Khtateh  07  Dbcbaskd  PBRSOKa. 

EXPERTS, 
See  EvnoNOB,  2;  LfSAin  Pmaoira. 

FALSE  REPRESENTATIONS. 

!«.  QmAXsnxQ  Morar  Uhdxb  False  PRsnirsBB— Indioimbrt. — ^An  indietment  for  ob- 
taining money  nnder  false  pretenses,  charaed  that  at  a  certain  time  and  place  the 
dc^enoUmt  J.,  with  intent  to  defraud  one  K.  of  his  property,  did  onlawfnlly,  know- 
ingly and  designedly,  falsely  pretend  and  represent  to  nim  that  certain  bonds  of  a 
railroad  were  of  ^e  market  t^ne  of  $660,  that  any  bank  in  San  Francisco  wonld 
lend  that  amount  on  them;  that  the  road  of  said  company,  issuing  said  bonds,  was 
in  running  order,  and  was  paving  expenses;  and  that  &. ,  believing  said  false  preteoaej 
and  representationji,  was  mdu<»d,  oy  reason  of  the  same,  to  loan  and  deliver  to  the 
said  J.,  on  the  pledge  of  said  bonds,  the  sum  of  $1,366.  It  further  charged  that 
said  mone^  was  obtained  by  the  defendant  unlawfully,  knowino^y  and  desi^iedlv  to 
dd&aud  said  E.  The  indictment  then  denied  the  trutii  of  the  false  and  fnndulent 
representations,  charging  that  said  bonds  had  not  any  market  value;  that  no  bank 
in  San  Francisco  woiud  loan  any  money  thereon,  and  that  the  company  issuing  the 
bonds  had  no  road  that  was  in  runninff  order,  or  that  was  paying  expenses,  all  of 
which  facts  the  defendant  knew.  Hud^  that^the  indictment  was  sufficient,  and  a 
demurrer  thereto  should  have  been  ovenuled.    People  ▼.  Jordan,    CaL  138. 

See  Fkaus^  4,  A. 

FEES. 
See  Jury  and  Jurors,  12. 

FINDINGS. 

L    JXTDOMSNT  AtVIRMED  AKD  TjSmSQS  HELD  TO  HATE  BEEN  WAIVED  by  OODSent  in 

Open  court    SchwegtrU  A  Co.  v.  Munddl     CaL  525. 

2.    I^KDIVOS  HELD  SUITICIENT  TO  SlHSTAlN  THE  JXTDQKEMT.     Stowt^   BxKHlor^  etC,  V. 

Hastings.    CaL  588. 

3.  Findings  Held  too  Indefinite  and  Uncertain  to  sustain  the  judgment.    Paiffs 

V.  Mocky  Ford  Canal  and  Irrigation  Co.    CaL  522. 
4«  Clerical  Error  in  Conclusions  oy  Law — Immaterial  ErroRi^ — T^e  use  of  the 
word  "defendsnt "  instead  of  "defendants,"  in  the  condnsions  of  law  loond  by  the 
court,  is  a  mere  clerical  error  and  entitled  to  no  regard.    Dookm  et  al.  t.  Otambig' 
ham,  administrator,  etc    CaL.  613. 

See  Bill  of  Exceptions,  3;  Judokint,  4. 

FINE, 
See  Larceny,  4. 

FIRE  INSURANCE. 
See  Instzrangv,  1^ 
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FOBECLOSUBR 
8m  MoBiOACii,  5-7;  Statute  ov  LiiaTATioire»  8« 

FRAUBl 

L  ItoerpAOB  ov  PiBaoirAL  FfionanT— Possbbbxdn  bt  Mobiqaqob— Fbaub. — A 
mortga^  of  the  stook  in  trade  of  a  merohAnti  by  the  tenus  of  which  the  mortgagor 
is  to  remftin  in  poeaoioion^f  the  goods,  to  sell  and  dispose  of  the  same  as  tiie  owner, 
and  remit  the  proceeds  of  the  sales  to  the  mortgagiBe,  is  a  frandnlent  transfer  cs 
against  other  ereditcn  of  the  mortgagor.  8peigt&rg  et  tU,  r,  Herdch  A  Go»  U  aL 
N.  M.  129. 

2.    OONYXTANOX    TO    HlNPXB,  DXLAT   AND    DkVRAUD    CbXDXTOBS  —  PUJU3BAgB&    WITH 

NoncE — ^Attachment  ov  Profebtt  Fraudulsntlt  Convetbd.— A  oonyeyance  of 
property  made  with  intent  to  hinder,  delay  and  defrand  the  creditors  of  the  grantor 
IS  void,  both  as  against  the  grantee  and  a  sabse<^aen1»  porchaaer  with  notice,  aithongh 
tiie  latter  may  have  paid  a  valuable  consideration.  The  property  so  conveyed  may 
be  levied  npon  and  sold  at  the  instance  of  the  creditors  ox  the  frandnlent  grantor  as 
if  no  conveyance  had  ever  been  made.     Bull  v.  Ford,     CaL  621, 

3.  Allegation  of  Fraudulent  Intent— Special  Demurrer. — An  allegation  that  a 

conveyance  was  made  "  with  intent  to  hinder,  dela^  and  defrand  the  creditors  "  of 
the  grantor  is  a  sufficient  averment  of  fraudulent  intent  to  sustain  a  judgment. 
Whether  the  same  would  be  sufficient  if  objected  to  by  special  demurrer,  qucare.    Id, 

4.  Fraudulent  Rspsbsbntationb— Sale— Rights  op  SsntAUDED  Vendee.— One  who 

has  been  induced  bv  false  and  fraudulent  representations  to  purchase  a  business  and 
stock  in  trade  need  not  npon  discovery  of  the  fraud  take  steps  to  rescind  the  con- 
tract. He  may  retain  the  property  and  prosecute  his  claim  for  damages  eitiier  by 
an  orimnal  action,  or  as  ^^ormt^cLm  to  an  action  against  him  foT&e  purchasi 
price,  Drou^t  by  the  party  committinff  the  fraud,  if  such  contract  of  purchase 
was  an  entuety,  the  separate  value  of  tne  stock,  aside  from  the  value  of  the  good- 
will of  the  business,  need  not  be  aU^ged  in  the  answer.  Hertfort  v.  CraTner,  CoL 
229. 
fi.  Fraudulent  Refrbbbntations— Sale— Measure  of  Damages — Pleadino&— The 
measure  of  damaoe  in  an  action  for  fraudulent  representations  in  the  sale  of  both 
real  and  personal  property  is  the  same.  It  is  the  difference  between  the  value  of 
the  property  as  it  actually  existed  on  the  day  of  sale,  and  its  value  as  it  was  repre- 
sented to  bei    BnolLdamsges  need  not  be  separately  pleaded.    Id. 

FUTURE  ADVANCEa 
See  Mortgage,  4 

GEOROETOWK,  CHARTER  OF. 
See  CoNflrnruTiONAL  Law. 

GOODS  SOLD  AND  DELIVEREIX 

L  AcnroN  FOB  GooDcr  Sold  AND  Delivered— Evidence— VABTANt!E.--A  oompbdnt  foi' 
certain  cattle  sddaad  delivered  is  not  sustained  by  evidence  that  such  catUe  were 
delivered  to  tiie  defendant  to  be  slaughtered  sad  the  meat  sold  on  commiosion. 
£van9  V.  Bailey  ei  cU.    Cal  43^!. 

GRAND  JURY. 
See  Jury  and  Jurors,  7* 

GRANT. 
See  BouNDARiBB;  Dbbdsl 

GUARANTY. 

L  CoivTRAGT  TO  -GABBT  STOCK  coNBrTRUED— GUARANTY.— The  defendant  Levy,  being 
indebted  to  a  firm  of  stock  brokers  for  moneys  advanced  by  them  in  stock  transac- 
tions, arranged  with  another  firm  of  brokers,  Eppstein  &  Co.,  that  the  latter  firm 
should  take  up  the  stocks,  paying  to  the  first  firm  the  amount  due  it,  and  carry  the 
stocks  for  him.  In  this  arrangement  the  defendant  Baldwin  executed  the  foUowing 
guarantees: 
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"San  Francisco,- March  10,  1879— M.  X  Levy  in  eoooimt  with  "Eppatan  &  Go^ 

1879  PURCHASE 

Match  10,    1,250  Belcher,  6i $  8,125  00 

March  10,  250  Mexican,  40 10,000  00 

Com 45  30 

HandO.  Ex $18,170  30 

m 

**  I  herowith  fpnanmtee  the  ahove  account,  to>wit,  $18,170  80,  in  gold  coin,  a^unat 
any  loaa  for  aixt^  days  from  date,  and  agree-to  make  good  any  loss  that  maybe  sna- 
tamed  thereon,  m  reaelling  the  above  stwsk,  balance  to  be  paid  with  interest  at  1^ 
per  cent,  per  month.  E.  J.  Baldwiit." 

The  term  of  the  guarantee  was  extended  from  time  to  time  until  July  25th,  1879, 
with  the  consent  of  the  guarantor,  at  which  date  the  stock  was  sold  by  R  &  Co.,  tiiey 
claiming  a  balance  due  them  of  $4,023  57.  Hc^t  that  E.  &  Co.  were  entitled  to 
protect  uie  security  in  their  hands  by  pa3rinff  the  assessments  levied  thereon,  and  to 
deduct  the  amounts  so  paid  from  the  proceeds  of  sales;  that  the  guarantor  was  liable 
for  the  balance  dueK  &  Co.  on  July  2i5th,  1879,  witii  interest  thereon  from  such  date 
at  the  rate  of  one  and  one-fourth  per  cent  per  month.  McunhaU  ▼.  Levy  eL  at 
Oal  698. 

GUABDIAN  AD  LITfeM. 
See  GuABDiAK  and  Wabd,  5;  Intajhb,  2. 

GUARDIAN  AND  WA-RD. 

1.  GiTASDiAM  Ain>  Wabi>— Sale  of  Mino&'s  Real  Estate,  Obdxr  fo^^Descbip- 

TiON  ov  Land  ik. — ^An  order  of  the  probate  court  for  the  sale  of  real  estate  belong- 
ing to  a  minor,  must  describe  the  land  to  be  sold  with  sufficient  definiteneas  and 
certainty  as  to  admit  of  its  identification  without  reference  to  any  extraneous  mat- 
ter; otherwise  a  sale  based  thereon  is  7oid.  A  description  of  such  lands  as  "  twenty 
and  one-half  acres  of  the  rancho  Golita,  being  the  share  of  a  tract  of  thirty-one  acres 
allotted  to  said  minors  by  a  decree  of  the  district  court  of  Santa  Barbara  county,  in 
a  suit  in  ^rtition  wherein  the  cnutidian  herein  and  mother  of  said  minors  Was  plaint- 
iff and  said  minors  were  defendants,"  is  insufficient.     JHU  v.  WalL     CaL  501. 

2.  Sale  or  Lakd  by  Guardian — Statute  of  LjMrrATioNS. — Section  1806  of  the  code 

of  civil  procedure  prescribing  three  years  next  after  the  termination  of  the  guardian- 
ship of  a  minor  for  a  recovery  by  the  minor  or  his  grantee  of  real  estate  sold  by  his 
guiudian,  only  applies  to  sales  by  ffuardians  appointed  by  Ihe  probate  courts  of  this 
state.    McNeil  v.  Firet  Congregatwmal  Soc     Vol  421. 

3.  GuABDIAK    AJRD    WaRD — SaLB    OF    LahD    BY    GUABDLAN    AFFOIKTXD    BY    FOBBIGX 

CoxTBT. — One  appointed  guardian  of  a  minor  by  the  courts  of  a  foreign  state,  has  no 
authority,  as  such,  to  seU  the  lands  of  his  ward  situated  in  this  state.    Id, 

4k  The  Sams—Natural  Guardlak — Sale  of  Land  by — ^Lxgislatite  Authobiza- 
TIOB. — ^The  mother  of  Francis  W.  Paty  had  no  power,  as  his  natural  fluardian,  to 
transfer  his  real  property,  nor  did  she  derive  power  for  that  purpose  from  the  act 
of  the  legislature  of  May  6th,  1861,  authorizing  his  guardian  to  sell  and  convey  cer- 
tain real  estate.    Id, 

5.  GuABBiAK  AD  LiTEH,  Order  Appoiktino — JuDOicENT  RoLL. — ^An  order  appointing 
a  guardian  ad  Utem  for  a  minor  defendant  constitutes  no  part  of  the  judgment  roIL 
Bradff  ▼.  Page  et  oL    QiL  695. 

See  Lease,  SL 

HABEAS  CORFUS. 

L  Habeas  Cokpus — ^PBisomR  denied  Speedy  Tbiaz*. — ^A  prisoner  who  has  not  been 
brought  to  trial  within  the  time  required  by  section  8  of  the  habecu  corpui  ad, 
may  apply  to  be  discharged  on  habeas  corpus.    In  re  Oarvey.    CoL  247. 

2.  The  Same— Detention  of  Pbisoneb  fob  Five  Tsbjcl— A  prisoner  who  is  held  in 

custody  for  five  successive  terms  of  court  without  being  tried,  is  entitled  to  be  dis- 
^charged  on  habeas  corpus.    Id. 

3.  Petition  fob  a  Dischabox  on  Habeas  Cobpus  dehieiv— 2b  parte  Ihtley  <m  Esf 

beas  Corpus,    Oal  192: 

See  Bail.  4;  Chinese  Rrstbictzov  A/dt,  4^ 
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.  HIGHWAY. 

See  STBBBia  and  Hiohwat8. 

HOLIDAY. 

See  JUBT  AND  JUSOBB)   II. 

HOMESTEAD. 

i.  Fnn>iK08—Ho]a8TBAiK-BBaii>BMCX.— -Finding  that  the  defendantu  did  not  nor  did 
either  of  them  reside  on  the  demanded  premises  at  the  time  of  filing  their  declara- 
tion of  homestead  held  supported  by  the  evidence.  Orange  v.  Oough  et  aL  CaL 
604. 

HOMICIDE. 
See  MuBDXB  and  Manslauohtbr. 

HUSBAND  AND  WIFE, 

1.  CoMMiTNiTT  Pbofsrtt,  Pboo7  07-— 'Husband  AND  wivB. — It  if  not  nooessary  to 

prove  that  property  is,  in  fact,  the  product  of  the  joint  efforts  of  the  husband  and 
wife  in  order  that  it  may  be  declared  community  estate.  If  it  is  acquired  after 
marriage  by  the  efforts  of  the  husband  alone,  but  not  by  gift,  devise  or  desceut,  or 
by  exchange  of  hia  individual  property,  or  from  the  rents,  issues  or  profits  of  his 
separate  estate,  it  belong  to  tne  community,  although  the  wife  rendered  no  assist- 
ance in  its  acquisition.    Lake  v.  Lake.    Nev.  159. 

2.  Sepabatb  and  CojonrNmr  Pbopebtt— PBonTS-<-LABO&  and  Skill  or  Spouses.—- 

The  profits  of  separate  property  which  accrue  mainly  from  the  property  rather  than 
from  the  joint  efforts  of  the  husband  and  wife,  or  either  <rf  them,  belong  to  the 
owner  of  the  property,  although  the  labor  and  skill  of  one  or  both  of  itie  spouses 
may  have  been  ^ven  to  the  business.  On  the  contrary,  if  profits  come  mainly  from 
the  efforts  or  skill  of  both,  they  belong  to  the  oommuni^.  Id, 
3w  The  Sahb — ^Psonrs  TtssuLTiNa  pbom  Hotel. — The  profits  resulting  from  the  ordi- 
nary use  of  a  hotel,  the  separate  property  of  the  husband,  either  m>m  renting  or 
carrying  on  the  business  himself,  belong  to  the  husband  as  his  separate  estate. — Id. 

4.  Husband  and  Wife— Separate  Property— Rents,  Issues  and  Fboftts.— All  the 

property  owned  by  a  husband  at  the  date  of  his  marriage^  as  well  as  that  subse- 

?uently  purchased  by  him,  and  the  rents,  issues  and  profits  thereof,  up  to  March  7th, 
865,  the  date  of  the  first  statute  governing  the  property  rights  of  husband  and 
vnfe,  belongs  to  him  as  his  separate  property.  Under  such  statute  the  rents,  issues 
and  profits  of  the  separate  estate  of  the  husband  did  not  become  common  property. 
Id. 

5.  Propebtt  acquired  durino  Coverture  —  CoBonrNiTT    Property.  —  Property 

acquired  during  coverture  presumptively  belonge  to  the  community,  and  the  burden 
is  pn  the  person  asserting  the  contrary  to  overcome  such  presumption  by  proof, 
sufficiency  clear  and  satisfactory  to  convince  the  court  or  jury  of  the  correctness  of 
Jiis  claim.    Id. 

Sae  Chinesb  Rbstbiction  Act,  7-9;  Married  Women,  Husband's  Sxparaib  Esiaxb. 

(Editorial).     19a 

HYDRAULIC  MINING. 
See  iNJUNcnoN,  1;  Kuisanox,  1-Z. 

IDENTIFICATION  OF  PAPERS. 
See  Appeal,  18. 

IMPEACHMENT  OF  WITNESSEa 
See  Witnesses,  1. 

IMPRISONMENT. 
See  Largent,  4 
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IMPROVBMENTa 
See  Hbchanio's  Ldsk,  8L 

INDEX. 
See  Appeal,  20l 

IKDIAKa 

1.  iNDiAir  CouNTET— Umatilla  Resebyation. — The  IJmatiUft  Indkn  reeerrBtioiL  ia  « 

plAoe  wiUdn  the  geographical  limits  and  general  jorisdiction  of  the  state  of  Oregon; 
bat  it  18  also  a  tract  of  countiy  to  which  the  Indian  title  is  not  extingnished,  and 
which  has  been  permanently  set  apart  b^  treaty  as  a  reservation  for  the  sole  and 
exclusive  use  of  the  Indians  thereon,  and  is  therefore  ''Indian  country"  within  the 
meaning  of  that  phrase,  as  used  in  the  revised  statutes.  United  States  t.  Bamhart 
et  al.  (U.  8.  Cir.  CL)    Or.  690. 

2.  IsTEBCOUBSB  WITH  INDIAN  TRiBES.~The  United  States  has  jurisdiction  over  the 

intercourse  with  tribal  Indians,  and  Congress  may  prohibit  and  provide  for  the 

Sunishment  of  acts  relating  to  or  affecting  such  intercourse  anywhere  in  the  United 
tates.    Id. 

3.  Jurisdiction  op  United  States  Ooxtrts  oyer  Cribces  gommitted  on  the  Reseb- 

YATION. — ^The  United  States  courts  of  tlie  district  of  Oregon  have  jurisdiction  oT«r 
all  crimes  committed  on  the  Umatilla  reservation  by  a  white  man  on  theproperty  or 
person  of  an  Indian,  and  vtce-verso,  so  far  as  the  same  have  been  definea  liy  an  act 
of  congress.     Id, 

4.  Plea  of  Autretoib  Aoquit. — ^R  and  A.  were  indicted  in  the  United  States  court 

for  the  crime  of  manslaughter,  committed  in  killing  Indian  William  on  the  Umatilla 
r^rvation,  and  pleadea  to  the  indictment  a  former  acquittal,  from  which  plea  it 
appeared  they  haa  been  indicted  and  tried  in  the  state  court  for  the  murder  of  said 
Indian,  and  acquitted,  to  which  plea  there  was  a  demurrer:  UeLd^  That  tiie  crime 
of  which  the  defendants  were  acquitted  in  the  state  court  was  not  the  same  as  tiiat 
charged  in  the  indictment  in  the  United  States  courts  and  therefore  the  plea  was 
bad.     Id 

5»  Introduction  op  Liquors  into  Indian  Reservation — Seizure  of  Propebtt 
Used  For. — ^Froperty  in  the  possession  of  a  person  other  than  the  owner,  who  is 
using  it  for  the  purpose  of  introducing  spirituous  liquors  upon  an  Indian  reserva- 
tion, may  be  seized  by  the  government  agent  in  char;^  of  such  reservation,  and 
delivered  over  to  the  proper  officer,  to  be  proceeded  against  for  forfeiture.  If  such 
afient  surrenders  the  property  to  the  owner,  upon  demand,  he  does  not  thereby 
aamit  the  illegality  of  the  seizure.     Wehh  v.  Nickerwn.    Or.  4$S, 

6,  The  Same— Justification  op  Seizure,  how  Allbqed. — In  an  action  brou^^t  in  a 
state  court  against  the  government  agent,  for  a  wrongful  taking  of  such  property, 
the  agent  may  justify  his  seizure  under  section  2, 140  of  the  United  States  revised 
statutes,  although  the  state  court  had  no  jurisdiction  of  the  offense  for  whic^  the 
seizure  was  made.  Such  justification,  however,  to  be  available  as.a  defense,  must 
allege  that  the  person  introducing  the  spirituous  Uquors  was  either  a  white  peiaon  or 
an  mdian.    Id. 

INDICTMENT. 

Se«  Crdkutal  Law  Ain>  Pra£?ticb,  1;  Escape  prom  State  Prison;  Falsi  Rbprbsex^ 

ahoits;  Murder  and  Manslauohteb,  4-€w 

INFANTa 

1.  Minority— Period  op,  when  Terhinates--^atutb  op  Limitations— Ejbcikent.— 

A  male  person  bom  on  the  eleventh  day  of  April,  1855,  becomes  of  afce,  under  sec- 
tion 26  of  tiie  civil  cede,  at  the  first  minute  of  the  eleventh  day  of  April*  lS76w 
His  right  of  action  for  recovery  of  real  estate  in  the  adverse  possession  of  another 
commences  to  run  from  such  day,  and  expires  after  a  period  of  ^ye  years,  on  the 
tenth  day  of  April,  1881.     Oanabl  et  al.  v.  Sixher  et  al     Cal  609. 

2.  Infant's  Power  to  Nominate  Attorn  ey>-Seryice  op  Summons  on  Infant— Ap- 

pointment OP  Guardian  ad  litem. — An  infant  over  the  age  of  fourteen  has  not 
power  to  nominate  an  attomev,  nor  has  the  court  authority  to  appoint  a  guardian 
ad  Utem  to  appear  for  such  in/ant  defendant  until  after  snmirons  has  been  served 
upon  him.    JucChtkey  v.  Sweeney,    Cal,  2901 
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INFORMATION. 

See  AaaJOJLT  with  Dsadct  Wrapon;  Gbiminal  Law  asb  FfiAoncBi  8;  LABcnSfT,  I, 

2;  Plkadino  and  Pkagtioe,  2L 

IKFOBMATION  AND  BELIEF. 
See  AsszoNiCENT,  0;  Mostoaob,  6;  Bemoyal  ot  Causbs,  4;  Staxeib  avd  HtoBwxtb,  6^ 

INJUNCTION^ 

1.  Htdraulio  Mnusa — Okdikabt  Busivbss  of  CoBFOBAiroN^IirjuircnoN. — It  is  no 

part  of  the  genend  and  ordinary  bnnness  of  a  corporation  to  do  nnlawf  nl  acts,  rach 
as  dumping  mininff  debris,  tailings  and  other  refuse  matter  from  a  mine,  into  water 
courses  which  wasn  the  debris  and  materials  down  upon  and  spread  them  over  the 
land  of  another,  rendering  it  valueless  for  agricultural  or  other  purposes.  The  doing 
of  such  acts  majr  be  restrained  by  a  temporary  injunction,  at  the  instance  of  the 
party  injured,  without  notice  to  tiie  corporation,  although  the  effect  of  such  injunc- 
tion will  be  to  prevent  the  successful  carrying  out  of  the  business  in  which  the  cor- 
poration is  engaged.     Hobbs  v.  Amador  and  tiacramento  Cdncd  Co.  et  al,     OcU,  523. 

2.  P^KLDONABT  IiTjuNcnoK,  MoDuncATiON  ov — JUDICIAL  DiAcRETioii. — The   court 

that  grants  a  preliminary  injunction,  may,  in  the  exercise  d  its  judicial  discretion, 
modify  the  same  at  any  time  before  the  case  terminates  in  a  final  judgment;  and 
the  order  of  modification  will  not  be  disturbed,  unless  there  has  been  an  abase  of 
discretion.    Id. 

See  Ck>iiTBim;  Nuibahcb,  I;  Taxation,  16L 

INSANE  PERSONS. 

1.  iNaANTTT— OpnnoN  07  NoK-PBOFKSSioNAL  WITNESS.— Upon  the  trial  of  an  ismie  in- 
volving the  sanity  of  a  person,  the  opinion  of  a  non-professional  witness,  based  upon 
his  own  observations,  is  competent  evidence,  and  is  entitled  to  weight,  according  to 
the  intelligence  of  the  witness,  his  means  of  information  and  the  character  of  the 
derangement    Parkhurst  v.  Hotfbrd  (U.  S,  Cir,  CL)    Or.  aiL 

INSOLVENCY. 
1.   iKSOLTXHOY-^JuoaicxiiT  AsiiBMBp.    In  re  LasweU,    CfaL  22L 

INSTRUCTIONSi, 

1.  iNCTBTTcnoNS— Retubal  TO  GiTK  ON  AooouNT  OF  LmraTH.— The  oonrt  caimot  refuse 

to  give  instructions  requested,  on  accoimt  of  their  length,  when  the  same  are  handed 
in  at  the  time  ^escribed  by  the  court's  rules.     Andrnos  v.  Runyon.    CaL  81. 

2.  lNaTBUCTT0N8~-EviDENCE.  — ^Where  the  evidence  warrants  it, the  court  must  g^ ve  every 

instruction  asked,  which  suggests  a  theorr  of  the  case  not  suggested  by  the  instruc- 
tions given.    People  v.  Wong  Chow.     Col,  131. 

3.  Instructions  PABTLT  CoBBEcr  AND  pabtlt  Inoobrbct. — A  refusal  to  sive  instruc- 

tions partly  correct  and  partly  incorrect  Ib  not  ground  for  a  reversal  of  t£e  judgment 
Oarliek  v.  Bowers.    CaL  501. 

4.  Instbvotioni  asked  fob,  which  hays  albeadt  been  given  in  substance,  may  be 

refused.    People  v.  RigheUi.     Cal.  380. 

5.  Instbuctions  asked  fob,  if  the  bams  hays  albeadt  been  given  in  substance,  may 

be  refused.    Cook  v.  TerrUory.     Wy.  340. 

6.  An  iNSTBucnoN,  although  Ebbonsous,  if  not  Pbejudicial  to  the  Defeated 

Pabtt,  is  not  ground  for  reversal.     Winans  v.  Sierra  Lumber  Co.    CaL  277. 

7.  Instbuctions  given  in  Absence  of  Defendant. — Giving  instructions  to  the  jury, 

in  a  prosecution  for  murder,  in  the  absence  of  the  defendant,  will  not  warrant  a  re- 
versal, if  subsequently,  and  while  the  defendant  is  present,  the  court  directs  the 
jury  to  disregard  his  former  instructions,  and  then  instructs  them  to  the  same  effect 
as  previously.    People  v.  Soto.    CaL  46. 

8.  Objections  to  Insttbuctions  must  be  hade  at  Tbiai* — Objections  to  instructions 

will  not  be  considered  b^  the  appellate  court,  unless  the  same  were  made  and  saved 
at  the  trial  in  a  proper  bill  of  exceptions.     TerrUory  v.  Young,    Mont.  468. 

9.  Instbuctions  Given  bt  A  Coubtofits  Own  Motion,  to  which  no^exceptiooa  ace 

taken,  are  not  grounds  for  reversaL    Cook  v.  Territory*     Wy,  340* 
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lOi  DrsTBtronoNS  Qttks  by  the  Cottbt  ot  m  Own  Motion  need  not  be  marked.  It 
is  sufficient  if  it  appear  that  the  charge  wassivezL    People  v.  Samueli,     CaL  382^ 

11«  iNSTRUonoNS — ^Intluxmctno  Vxrdict.— \^^e  a  jud^e  is  not  warranted  in  saying 
anything  to  the  jury  to  influence  their  decision,  or  indicate  to  them  what  their  tct- 
diet  should  be,  or  even  to  nndoly  hasten  a  verdict,  he  may  charge  them  upon  the 
great  desirabDity,  both  to  the  litigants  and  to  the  public,  of  having  them  agree  npoa 
a  verdict    Stepyv.  Stark.    Col.  6ea 

IZ  Instructions— DuTT  OF  Court  TO  Give — Extent  of. — Courts  are  notreauired  to 
state  in  their  instructions  to  juries,  the  entire  law  upon  any  given  subject,  out  only 
BO  much  thereof  as  may  be  applicable  and  essential  to  the  issue  and  facts  of  the  case 
on  triaL  To  tiiis  extent  the  charge  must  be  correct  and  explicit^  and  if  unexcep- 
tionable in  these  essentials  it  will  not  be  |^und  for  reversal  that  the  instmctioDB 
are  not  strictly  correct  as  universal  propositions  of  law.  Denver  8.  P.  amd  P,JS*B*Co. 
V.  Conway.     CoL  672. 

13.  The  Instructions  of  the  Lower  Court  examined,  and  held  to  ooxrectly  stato  the 
law  as  applioable  to  the  issues  and  the  evidence.    Id. 

See  EviDSNGBy.  13;  MtORDBR  and  Manslaughter,  2,  3;  Kequosncx,  1«  5. 

INSURANCE. 

1.  Pqlict  of  Insubanob—Afplication  for  Insurance— PLKADiNa — In  an  action  to 

enforce  a  policy  of  insurance,  the  complaint  need  not  allege  the  terms  of  the  appli- 
cation for  insurance,  when  such  application  was  merely  verbaL  TisdiUr  v.  Caii- 
fomia  Farmers*  Mutual  Ina.  Co.     CaL  535. 

2.  Are  Insurance — Stipulation  against  Gunpowder— Firxworxs. — The  keeping 

of  fireworks  without  the  written  consent  of  the  insurer  will  not  invalidate  a  p^cv 
of  fire  insurance,  although  the  same  provides  that  if  gunpowder  is  kept  on  the 
premises  without  such  written  consent,  the  policy  shall  be  void.     Id. 

3r  Fire  Insurance— Increase  of  Risk— Answer. — In  an  action  on  a  policy  of  fire  in- 
surance, facts  showinff  an  increase  of  the  risk,  if  relied  on  as  a  defense,  most  be  set 
up  in  the  answer.    la. 

4  Firs  Insurance — Incre^vse  of  Bisk — Conditions — Waiver. — ^A  conditioa  in  a 
policy  of  fire  insurance,  that  if  the  risk  is  increased  the  policy  shall  be  void,  enters 
mto  and  forms  part  of  the  contract  of  insurance;  and  if  the  policy  contains  an  ex- 
press stipulation  that  such  a  condition  shall  not  be  waived,  except  by  indorBement 
on  thelwlicy,  it  cannot  be  waived  in  any  other  way.  Cladding  etalv.  Ins.  As^^n. 
Cal.  106. 

5.  The  Same — ^Evidence — ^Findings. — ^The  finding  that  the  increase  of  risk  in  thiacase 

was  not  occasioned  by  the  plaintififs,  or  with  their  consent,  reviewed,  and  held  un- 
supported by  the  evidence.    Id. 

6,  Fire  Insurance  —  Construction  of  Polict — Keeping  Giant  Powder — Facts 

MATERIAL  TO  RiSK— PLEADING — ^AMENDMENT.— Keeping  giant  powder  and  other 
explosives  in  a  building  adjacent  to  the  building  insured,  is  not  equivalent  to  keep- 
ing such  articles  within  the  insured  premises.  Whether  the  fact  that  such  artic'es 
were  kept  in  the  adjacent  building  was  material  to  the  risk,  and  therefore  a  matter 
of  which  the  insured  was  bound  to  notify  the  insurer,  is  a  question  for  the  jury, 
and,  in  an  action  on  the  ijolicy,  must  be  raised  by  the  answer.  Hie  answer  in  this 
case  having  omitted  to  raise  such  question:  Heldt  that  it  was  too  late  to  do  so  by 
an  amendment  after  trial.  Sperry  et  oL  v.  Ina.  Co.  qf  North  America  (U.  S.  Cir. 
a.)    CoL  650. 

7>  Assignment  of  Pouct  of  Life  Insurance  as  Collateral— Rights  of  Assignsb.— 
The  assignment  of  a  policy  of  life  insurance  as  collateral  security  for  advances  to 
be  and  'widch.  were  made  by  the  assignee,  vests  the  l^gal  title  to  the  policy  in  the 
latter.  The  interest  of  the  owner  of  the  policy  only  extends  to  what  remaiDa  of  it 
aiter  such  advances  have  been  repaid.  Until  such  repayment^  the  ^«"£"«»i>  camol 
be  made  to  surrender  the  policy.    Oilman  v.  Curtia,    CaL  4199. 

6L  Fuqunos  held  Indeftntte,  Uncertain  and  Ibconsiszbnt.    /dL 

INTENTION. 
See  BouNDABiES,  1;  Criminal  Law  and  Practice,  7;  Feaux^  3L 

INTEREST. 
See  Executors  and  Admixist&ators;  JuDGMBm*,  3;  Nboxjoivce;  18L 
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INTERPRETEB. 

1.  KxMOVAL  or  IivT£BPBxrKB  OF  Cbdcznal  Coubts'  09  Sak  Frahoisoo.— An  Inter- 
preter, appointed  for  the  criminal  courts  of  the  city  and  connty  of  San  FrancJBoo^ 
under  the  act  of  liarch  8th,  1876,  by  the  county  jn^KO*  the  mayor  and  thep^oe 
judge  of  said  city  and  county,  mav  be  removed  from  office,  and  another  interpreter 
appointed  in  his  place,  after  the  adoption  of  the  present  conatitutiony  by  the  Yotee 
of  the  m^or  and  superior  judge,  although  the  police  judg^  votes  against  such  re* 
movaL    PeopU  ex  reL  Olover  ▼.  Becker,    CdL  303. 

INVENTION. 
See  Patskts. 

JUDGMENT. 

1.  AcfnoN  osr  Judomkbtt— DBmm  ov  nitl  tixl  Rxoobd— Dsicubbxb.  —A  defense  of 

nvl  tiel  record  to  an  action  on  a  judgment  is  good,  and  a  demniier  thereto  should  be 
overruled.    Beynotde  v.  RdberUon.    CaL  609. 

2.  JuBisoicnoir  or  Courts,  when  Pbksumxd — AcnoN  on  Judokbst  of  Ck>nKT  of 

QsNKRAL  JuBiSDicnoN. — ^Tho  jurisdiction  of  courts  of  general  jurisdiction  is  pre- 
sumed, and  tiie  ludgments  and  decrees  of  such  courts  are  in  all  cases  of  at  least 
prima  facU  validity.  In  pleading  such  judgment  or  decree  as  a  cause  of  action  or 
as  a  defense,  jurisdictional  facts  need  not  be  stated.  The  same  rules  apply  whether 
the  judgment  sued  on  is  domestic,  foreign,  or  of  one  of  the  sister  states.  BrudBman 
V.  Taueeig,     Col.  670. 

3.  JuDOMXNT  OF  SiSTXB  Statb,  Action  ON  — - IimERXBT  AxLOWABui^  ^Interest  on  a 

judgment  of  a  sister  state,  as  specified  therein,  is  allowable  in  an  action  thereon  in 
another  state.     Id, 

4.  FiNDiNas — Prior  Judoicsnt  — Bsoibion  of  Court.    Where  a  prior  judgment  is  plead- 

ed in  bar  of  an  action,  a  finding  that  on  a  certain  day  a  court  rendered  "its  decision" 
in  favor  of  the  defendants,  is  not  a  finding  that  a  judgment  was  rendered.  Oray  v. 
Noon  etoL     Cat,  58& 

5.  WhZN  THX  EvIDSNGS  is  CONFUCttNO  THB  JUDOUENT    OF   THB  LOWBR  CoURT  will 

not  be  disturbed.    Oakland  Bank  qf  Savhge  v.  Applegarth,    CaL  605w 

Seo  Afpsal,  1,  2,  4,  10-12, 18;  Certiorari,  1,  5,  7-10;  Claim  and  Dbuvert;  Crimi- 
nal Law  and  pRAcncE,  4,  5;  Demurrer,  />;  Mortoaoe,  5-7;  Summons,  1-3. 

jfuixjment  roll. 

See  Guardian  and  Ward,  5L 

JUDICIAL  NOTICE. 
See  Nuisance,  2. 

JURISDICTION. 

1.  Procxedinos  en  Infkbiob  Courts— Jurisdiction  must  Appear  of  Rjboobd.— In 
proceedings  in  inferior  courts  the  facts  conferring  jurisdiction  and  the  power  to  act 
m  a  nven  case  must  affirmatively  appear  upon  the  face  of  the  record.  Tompkins  v. 
Clackamas  County.  Or,  508. 

See  Aratement,  2;  Appeal,  7>  8,  11,  14;  Bankruptcy,  1;  Certiorari;  Citizenship, 
2,  3;  Contempt,  2;  County  Court;  Criminal  Law  and  Practice,  4;  Estates  of 
Deceased  Persons,  1;  Indians,  2,  3;  Judgment,  2;  Justices'  Courts,  1;  New 
Trial,  1;  Summons,  2. 

JURY  AND  JURORa 

• 

1.  Misconduct  of  Jury — ^AocBPTma  Ho^ipitality  from  Counsel — ^Impeachment  of 
Verdict. — Jurors  are  presumed  to  do  their  duty  in  .accordance  with  the  oath  they 
have  taken,  and  that  presumption  is  not  overcome  by  proof  of  the  mere  ^t  that^ 
during  a  trial,  which  umted  over  thirty  days,  two  or  three  of  the  jurors,  after  the 
adjournment  of  the  court  for  the  day,  drank  a  few  glasses  of  liquor,  at  the  expense 
o!  the  district  attorney;  that  one  of  them  partook  of  a  dinner  at  iJie  house  of  the 
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■ftme  o£oer,  under  cucoiDstanoat  which  rendered  the  act  of  inTitaticm 
and  a  supper  at  thehotcd  of  his  associate  counsel,  under  like  drcumstances.  Sudi 
acts,  however  improper  or  indiscreet,  could  not,  in  themselves,  have  affected  the 
impartiality  of  any  one  of  the  jurors,  or  disqualified  him  from  exercisin^K  hispowtN 
of  reason  and  judgment;  and  they  will  not  warrant  a  court  in  setting  aaide  a  verdict 
of  conviction.     reopiU  v.  LyU,    CaL  349. 

2.  MisooNDUCT,  OF  JuKT,  WHEN  WILL  AuTHOKiZB  ▲  Kiw  Trial. — ^To  warrant  setting 

aside  a  verdict,  and  granting  a  new  trial  for  irregularities  and  misconduct  of  a  jurj, 
it  must  be  either  shown  as  a  fact,  or  presumed  as  a  oondusion  of  law,  that  injuy 
resulted  from  such  misconduct.  When  it  is  clear  that  the  party  against  whom  the 
verdict  has  been  found  was  not  injured  by  the  misconduct,  the  verdict  will  not  be 
disturbed.    Id. 

3.  Challenge — Implied  Bias — CoNsciENnons  Sceuples — Trial   of  Chaixxnoil— 

Where  a  juror  is  challenged  by  the  prosecution  for  implied  bias,  upon  the  gnmnd 
that  his  testimony  siven  during  the  examination  as  to  his  qualiUcationi  to  act  as  & 
trial  juror,  shows  that  he  has  conscientious  scmples  agaiiut  inflietrng  the  death 
penalty,  and  the  facts  are  denied  by  the  defendant,  the  cmirt  may  deoiae  the  chal- 
lenge without  a  re-examination  of  the  juror,  if  the  defendant  otrars  no  teatiniooy. 
People  V.  AM>oU.    CaL  132. 

4.  Death  Penalty— ^nscientioiis  Scruples — JmtoR. — Neither  a  person  who  testifiei 

that  in  a  clear  case  of  willful  and  deliberate  murder,  he  would  be,  as  a  juror,  in 
favor  of  imprisonment  for  life  and  opposed-to  hanging;  nor  one  who  has,  to  a  ''certain 
extent,"  conscientious  scruples  against  finding  a  man  guilty  of  a  crime  for  w^hich  he 
would  be  hung,  should  be  permitted  or  compelled  to  serve  as  a  juror  in  a  prosecu- 
tion for  murder.  Id, 
a.  Trial  Jurors— Summoning  under  Open  Venire — Discretion  of  Coitbt.— The 
necessity  of  selecting  additional  trial  jurors  under  an  open  venire  is  a  matter  within 
the  discretion  of  the  lower  court     State  v.  Angelo.    jfev.  4d2. 

6.  Juror's  Oath — ^Form  of — When  SurpiasNT. — An  oath  administered  to  trial  jurors 

as  follows:  '*  You,  and  each  of  you,  do  solemnly  swear  that  you  will  well  and  truly 
try  this  cause,  and  a  true  verdict  render  according  to  the  law  and  the  eWdence.  So 
help  you  God,"  is  substantially  sufficient.     Id. 

7.  iRREGULARmss  IN  FORMATION  OF  Grakd  Juriss. — The  Validity  of  an  indictment 

for  irregularities  in  the  organization  of  the  ffrand  jury,  not  apparent  upon  the  face 
of  the  record,  can  only  be  called  in  question  oychalleuge  or  plea  in  abatement.  A 
motion  to  quash  the  indictment  does  not  lie.     Cook  v.  Territory.     Wy.  340. 

8.  Separation  of  Jurors  during  Trial. — A  separation  of  one  trial  juror  from  his  fel- 

lows during  the  progress  of  a  trial  for  murder,  for  the  purpose  of  speaking  with  a 
third  person  about  a  matter  entirely  disconnected  with  the  trial,  will  not  warrant  a 
reveraaL     Id. 

9.  Affidavits  of  Jurors  and  Bailiff — Admissirilitt  of. — ^The  affidavits  of  jmon 

and  the  bailiff  having  the  jury  in  charge  are  adnussible  in  support  of  the  verdict 
Id.  . 

10.  Juror  not  on  Assessment  Boll--New  Trial — Arrest  of  Judgment. — The  fact 
that  a  juror  in  a  criminal  prosecution  is  not  assessed  upon  the  assessment  roll  of  the 
county  is  not,  after  verdict,  a  ground  for  a  new  trial  or  for  an  arrest  of  judgment. 
People  v.  Samuels.     Col.  382. 

11.  Discharge  of  Jury  on  Legal  Holiday — (yONSTRUcnoN  of  CoNflTxrunox. — Sec- 
tion 5,  article  VI,  of  the  constitution  does  not  prohibit  all  business  in  the  superior 
court  on  a  le^  holiday  or  non-judicial  day,  except  the  isbuing  of  iniunctioos  and 
writ  of  prohibition.  Such  section  is  prohibitory  of  legislation  estabUsnin^  terms  of 
court  duxing  which  only  judicial  business  can  l>e  transacted,  but  leaves  the  legisla- 
ture at  liberty  to  allow  or  disallow  the  transaction  of  all  or  any  class  of  judicial 
business  upon  legal  holidays.  Under  section  134  of  the  code  of  civil  procedure,  and 
section  1142  of  the  penal  code,  a  jury  may  be  discharged  on  the  twenty-second  of 
February.     People  v.  Soto.    Col  46. 

12.  Payment  of  Jury  Fees — Settlement  of  Bill  of  Exceptions. — ^After  a  judgment 
of  nonsuit,  in  a  civil  action  tried  by  a  jury,  the  court  may,  by  virtue  of  section  17 
of  the  act  of  March  28th,  1868,  refuse  to  settle  the  plaintiff's  bill  of  exceptions,  until 
the  plaintiff  has  paid  the  jury  fees.  The  settlement  of  a  bill  of  ezoeptiooB  is  a 
proceeding  in  the  action  within  the  meaning  of  such  section.  Lukm  t.  Logant 
Superior  Judge.     CaL  218. 

See  Bill  of  ExcEiTiONS,  1;  iNSTRUcnoNS. 
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JUSTICES'  OOURTa 

1.  Justice's  Court  of  Sak  Joe»--CBi]CiNAL  Jubibpiction  or.— The  jiutioe'a  oonrt  of  the 
city  of  San  Joee,  organized  mider  the  charter  of  1874»  has  jurudiction  to  try  and 
determine  a  crimiDalaction  for  one  of  the  publio  offenses  enomerated in  section  115 
of  the  code  of  civil  procedure,  chai^ged  to  DAve  been  committed  within  the  corporate 
limits  of  said  city,  until  the  organization  of  the  police  court  for  said  city,  and  the 
election  of  the  police  judge  thereof,  under  the  general  laV  of  April  Ist,  I80O,  relative 
to  courts  of  justice.     In  re  Carrilh.     Oal.  104 

2L  Jusncxs  OF  THS  Pbacx— TxBM  OF  Office  of— Elxotioh. — ^The  act  of  1880,  amend- 
ing section  110  of  the  code  of  civil  procedure,  fixing  the  term  of  ofSoe  of  justices  of 
the  peace  at  two  years  from  the  first  day  of  January  next  succeeding  their  election, 
IS  constitutional  Such  officers  are  to  be  elected  in  the  year  1884  Bailey  v.  Super ' 
vUora  ^  Sa»  Joaquin  County,    CcU.  18& 

See  Ckbtio&abi,  2, 5,  7. 

LABOBEB. 
See  Chiniss  Bbstrictiok  Act,  1,  7-9, 11, 12» 

LANDLORD  AND  TENANT. 

1.  Landlord  and  Tbnant— Holding  Over — Notice  to  Incbbase  Rbnt.— A  tenant 
of  demised  premises,  holding  over  i^ter  the  expiration  of  his  term,  is  presumed  in 
law  to  hold  over  as  tenant  at  the  same  rent  he  biad  previously  p^d,  if  no  new  agree- 
ment is  made.  But  if  ho  has  notice  from  the  landlord  that  if  ne  retains  possession 
he  must  pay  a  higher  rent,  specified  as  to  amount  at  the  time,  he  must  be  deemed  to 
assent  to  pay  sucn  increased  rent.    HeiUeman  v.  Brandenburg,    Cok  246. 

See  Lease. 

LARCENY. 

1.  Labcbnt— Information— Allegation  of  OwnerShif. — ^An  information  for  larceny 

which  alleges  that  *'  the  property  taken  was  the  personal  property  in  the  possession 
of  Frederick  Schwartz,  and  that  the  same  was  taken  from  the  person  and  against  the 
.  will  of  him,  the  said  Schwartz,"  sufficientiy  describes  the  ownership  of  the  property. 
People  V.  Hicks.     Col.  420. 

2.  Larceny — Value  of  Propertt,  how  Stated — Information. — ^An  information  for 

laroenyneed  not  allege  that  the  value  d  the  property  stolen  was  "  in  current  coin 

of  the  United  States.^    PeopU  v.  BigheUi,    (M,  606. 
8.  Larceny  in  Second  Degree— PBirr  Larceny— Verdict. — A  yerdict  finding  the 

defendant  guiltv  of  larceny  in  the  "  second  degree,"  is  equivalent,  under  section  486 

of  the  penal  code,  to  a  Teraict  for  petit  larceny.    Id, 
4  Petit  Larceny— Punishment  for— Fins  and    Imprisonment.— A   judgment 

upon  a  conviction  for  petit  larceny  may  provide  for  a  punishment  by  fine  or  impris- 

ment,  or  both.    If  both  are  ordered,  the  jud^ent  may  direct  that  tiie  defendant  be 

further  imprisoned  until  such  fine  be  paid,  m  conformity  with  section  1205  of  the 

penal  coda    Id, 
6.  Larceny — ^Etidence  of  Similar  Offense  not  Admissible. — On  a  trial  for  larceny, 

evidence  tending  to  show  that  the  defendant  had  in  his  possession  property  taken 

by  other  thefts  at  the  same  time,  is  inadmissible.    People  r,  Cunningham,    (fal.  606. 

6.  Short-hand  Reporter's  Notes  on  TEffmcoNY  taken  on  Preliminary  Exami- 

nation.—On  such  trial  the  reporter's  notes  in  short-hand  of  the  testimony  of  a  wit- 
ness taken  on  the  preliminary  examination  of  the  defendsnt,  are  not  admissible, 
although  the  witness  may  have  died  before  the  trial,  and  the  'correctness  of  such 
notes  are  proved  by  the  reporter.    Id, 

7.  Wrongful  Apfropriation   of  Water— Complaint  for,  when  Suffioisnt.— A 

complaint  which  avers  that  the  defendant,  *'  with  intent  to  injure  and  defraud,  etc., 
without  knowledge  of  the  owners,  and  with  intent  to  evade  payment  for  the  water 
taken  thereby,  made  connections  and  maintained  the  same  witii  certain  mains  and 
service-pipes  of  the  Spring  Valley  Water  Works,  for  the  purpose  of  taking  water 
therefrom  for  the  supuv  of  certain  tanks  and  water-worta  kept  and  maintained " 
by  the  defendant,  siuacientiy  chazves  tiie  offense  created  by  section. 499  of  the 
penal  code.    IBz  parte  Helbing,    CaL  687. 
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LEASE. 

1.  LissoR  AND  Lesssb— Abandonment  of  Lease — Recovery  of  Amount.— A  lesiee. 

under  a  contract  of  lease,  by  the  terms  of  "which  possession  of  the  premises  is  to  be 
given  him  at  a  future  day,  who  pays  the  rent  in  advance,  ma^  recover  back  th« 
same,  if,  after  demand,  the  lessor  refuses  to  deliver  the  possession,  and  the  parties 
thereupon  abandon  tiie  lease  by  mutual  consent.  JBartk  et  <U,  v.  Jo7ie9  et  oL  Col. 
214. 

2.  Lease  —  Contract  in  Writing  —  Alteration  of  bt  Parol  Agreement.  —  The 

terms  and  provisions  of  a  written  lease  cannot  be  altered  by  an  unexecnted  onl 
agreement  oetween  the  lessor  and  lessee.    Bhrenhirg  et  al  v.  PeUn  et  aL     CaL  426. 

3.  Joint  Lease — Action  to  Enforce  Covenant — Death  of  Joint  Lessor — ^PARnzs- 

GUARDIAN  AND  Wapj). — An  action  for  the  \)reach  of  a  covenant  in  a  joint  le>ae, 
after  the  death  of  one  of  the  joint  lessors,  mnst  be  brought  in  the  name  of  the  sur- 
viving lessors.  Neither  the  executor  nor  administrator  of  the  deceased  lessor  is  i 
proper  party.  If  such  deceased  lessor  made  the  lease  for  himself,  and  also  as  gnanl- 
lan  and  trustee  for  his  ward,  such  ward,  after  attaining  majority,  may  join  with  Uie 
surviving  lessors,  in  an  action  to  enforce  a  covenant  made  for  his  benelit.  ScM^ij 
et  aL  V.  ShirUy,     CaL  688. 

4.  The  Assignment  of  the  Term  by  the  Lessee  creates  a  Privity  of  Estate  be- 

tween the  assiffoee  and  the  lessor.    Id. 
fi.  Covenants  to  Pay  Eent  and  Taxes — Liability  of  Assignee  of  Lrssxk.— CoTe- 

nants  in  a  lease  to  pay  rent  and  taxes  run  with  the  land,  and  are  binding;  upon  sfid 

enforceable  against  the  assignee  of  the  lessee  by  virtue  of  the  privity  of  estate  ex- 

istins  between  him  and  the  lessor.     Id, 
6.  The  tnrDGMXNT  awarded  the  Plaintiffs  afiSrmed  after  a  construction  of  the  oove- 

nants  sued  on.    Id* 

See  Landlord  and  Tenant. 

LICENSE. 
See  NxnsANOB,  9l 

LIENS. 

Seo  AssiGNMXNty  2>  ATEAcmcBNT,  2;  Mechanics'  Ldens^  Mortgaox;  Bbdswftion,  1i 

2;  Statute  of  Fracdb,  4> 

LIFE  INSUEANCE. 
See  Insurance,  7i  & 

LOAN. 
See  Corporations,  1 ;  Statute  of  LonzATioNSy  0» 

LOCATION. 
See  Minis  and  Mining,  4-9;  Pubuc  LANDfl,  1-6L 

LODE. 
See  Mnrxs  and  MnnNO. 

MAINTENANCR 
See  Assignment,  6. 

MALICE. 
See  EyiDBNCx,  7;  Malicious  Prosecution;  Murder  and  Manslauqbter.  i 

MALICIOUS  PROSECUTION. 

I.  Malicious  Prosecution— Probable  Cause— Question  for  Court.— In  an  acttoc 
for  malicious  prosecution,  whether  the  facts  as  found  by  the  jury  oonstitate  probsble 
cause  or  the  contrary,  is  a  question  for  the  court.  EoMn  v.  Bank  if  StodUok 
CakiS^ 
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2.  Thv  Sahb— Mxasurx  of  Baxagxs— Heasonable  ExPBirsE8.---In  anich  acHon  the 
plaintiff,  if  snocessfnl,  is  not  entitled  to  recover  all  that  he  paid  oat  and  expended 
in  the  defense  of  the  former  suit,  but  only  so  mnch  thereof  as  was  reasonably  laid 
out  and  expended.    Id, 

8.  AcnoN  roR  Malicious  Prosecution  of  Civil  Acnoir. — In  this  state  an  action  can 
be  maintained  for  the  malicious  prosecntion  of  a  civil  action  in  which  no  process 
other  than  the  summons  was  issued.    Id, 

4w  Malicious  Frosxoution  —  Measure  of  Damages — Damaok  as  PuNiSHUsirr. — 
Damages  in  an  action  for  malicious  prosecntion  are  limited  to  such  an  amount  as  will 
compensate  the  plaintiff  for  his  pecuniary  loss,  for  injury  to  his  person,  and  for  his 
mental  and  physical  suffering.  Damages  as  a  punishment  to  the  defendant  are  not 
allowable,    iiurphy  v.  Hobbs,    CoL  653. 

6-  The  Same— Actual  and  Implied  Maijgs— Probable  Cause— Want  of. — ^In  such 
action  malice  may  be  implied  from  a  want  of  probable  cause.  Probable  cause  is 
such  a  state  of  facts  known  to  and  influencing  the  prosecutor,  as  would  lead  a  man 
of  ordinaiy  caution  and  prudence,  acting  conscientiously,  impartially,  reasonably, 
and  without  prejudice,  upon  facts  within  his  knowledge«  to  believe  or  entertain  an 
honest  and  strong  suspicion  that  the  person  accused  is  guilty.  If  probable  cause 
for  the  arrest  existo  the  prosecutor  is  not  liable,  although  he  may  have  been  influenced 
by  improper  motives.  If  a  want  of  probable  cause  appears,  evidence  of  the  acts 
and  conduct  of  the  prosecutor,  showing  actual  malice,  is  admissibly,  for  the  purpose 
of  finhauoing  the  compensatory  damages.     Id. 

MANSLAUGHTER, 
See  Murder  and  Makslauohixb. 

MARRIAGE  CONTRACT. 
See  Abatement,  1. 

MARRIED  WOMEN.- 

1.  Mabbied  Woman,  when  mat  Sue  alonb-^Desertion. — A  married  woman  may  sue 

slone  to  recover  for  personal  injuries  sustained  by  her  through  the  negligence  of  the 
defendants,  when  she  is  living  separate  and  apart  from  her  husband,  by  reason  of 
his  desertion  of  her.    Andrews  v.  Runyon  et  aL    CaL  81. 

2.  Desertion— Offer  to  Return  and  Refusal— Husband  and  Wife.— A  wife's  de- 

sertion of  her  husband  is  cured  if  she,  before  the  expiration  of  the  statutoxy  period 
required  to  make  the  desertion  a  cause  of  divorce,  and  when  in  the  vicinity  of  her 
husband's  home,  offered  to  go  back  and  resume  the  performance  of  her  marital  du- 
ties, and  he  refuses  to  receive  her.  Under  such  circumstances  an  actual  physical 
return  is  not  necessary.  From  the  date  of  his  refusal  the  husband  is  deemed  to 
have  deserted  the  wife.    Id, 

Bee  Husband  an^  Wivb, 

MASTER  AND  SERVANT. 

1.  Hasteb  and  Servant— Rights  of  Servant  discharged  before  End  of  Term. 

A  servant  who  is  employed  for  a  definite  period  and  discharged  before  the  expira- 
tion thereof,  without  fault -on  his  part»  may  either  treat  the  contract  as  rescinded, 
and  at  once  bring  an  action  for  the  value  of  the  services  rendered ;  or  he  may  treat 
t^e  contract  as  continuing,  and  sue  for  a  breach  thereof,  and  recover  his  probable 
damages  occasioned  by  the  breach;  or,  in  some  cases,  he  may  defer  suit  until  the 
end  of  the  term,  and  sue  for  the  actual  damage  he  has  sustained,  which,  however, 
can  in  no  case  exceed  the  wages  for  the  entire  term,  Saxania  M,  and  B,  Co,  v. 
Cooh.    CaL  453. 

2.  The  Same— Measure  of  Damages-^When  Servant  must  secure  other  Labor. -^ 

The  measure  of  damages  in  the  latter  class  of  cases  is  not  the  amount  of  wages 
stipulated  in  the  oontnlct  for  the  entire  term,  but  the  actual  loss,  to  be  established 
by  proof,  although  the  amount  of  the  agreed  wages  may  be  taken  as  the  measure  of 
damages  ort^Tia/acif,  or  in  the  absence  of  any  oUier  showing.  The  servant  cannot 
recover  the  wages  accruing  for  the  balance  of  the  term  as  a  matter  of  course.  He 
is  bound  to  use  reasonable  efforts  to  secure  labor  elsewhere.  If  he  has  secured  labor 
ebewhere,  or  by  reasonable  diligence  might  have  done  so,  the  amount  received, 
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or  that  mi^ht  h&ve  been  reoeiyed,  for  such  labor,  mast  be  dedneted  from  the  BUKraiik 
of  the  damage  occasioned  by  the  breach  of  contract  of  employment  The  boidem 
of  shoving  that  such  other  labor  was  or  might  have  been  obtained,  is  on  ths  do 
fendant  Id, 
8.  The  Samb—Brbach  of  Contract  -Howallegsd — Wronofitl  Dibchaboe.— Inas 
action  to  recover  danutfes  for  breach  of  a  contract,  by  the  terms  of  which  the  defend- 
ant agreed  to  employ  we  plaintiff  for  a  certain  tenn>  and  at  stipulated  wages,  la 
ayerment  that  *'the  defendant  ne^ects  and  refuses  to  keep  and  perform  its  sud 
agreementk  to  the  damage  of  the  plamtijQf,''  is  not  a  sufficient  allegation  of  thebreadi 
of  contract.  If  the  breach  consisted  in  a  wrongful  dischai*ge  of  the  plaintiff  before 
the  end  of  the  term  of  employment,  such  wrongful  dischiurge,  as  a  breach  of  the 
4X>ntract,  should  be  ayerrea  as  the  fact  oonstitutrng  the  cause  of  action.     Id, 

See  CoBPOBATiONSy  9,  10;*  I^xguoxnob,  8,  8,  ft 

MEASUEE  OF-BAMAGES 

See  CoNTKACT,  1,  8;>EjxcfruENT,  1;  Fraud,  ff;  Malicioits  Frosbcutiok,  2,  4;  Masrb 
Ain>  SxRTAiiT;  NmsAVCX,  10,  11;  Sale,  1;  T^^ijegrafh  Ck>MPANiXB,  1,  2;  Wa»> 

&AHTT,  1. 

MEGHAKICS'  L1EN& 

1.  MiNiNO  Claim,  Bkfuh ition  of— Mechanic's  Lien. — A  "mining  claim,"  as  the  tens 

is  used  in  the  statutes  of  the  United  States,  is  that  portion  of  a  yein  or  lode  and  of 
the  adjoining  surface,  or  of  the  surface  and  subjacent  material,  to  which  a  daimant 
has  acquired  the  right  of  possession  by  yirtue  of  a  compliance  with  the  laws  of  the 
United  States  and  the  local  rules  and  customs  of  miners.  Independent  of  acts  of 
congress,  providing  a  mode  for  the  acquisition  of  title  to  the  mineral  lands  of  the 
United  States,  the  term  '*  mining  claim  **  has  always  been  applied  to  a  portion  of 
auch  lands  to  which  the  right  of  ezdusiye  possession  and  enjoyment,  by  a  private 
,  person  or  persons,  has  been  asserted  by  actual  occupation,  or  by  com|dianoe  with 
local  mining  laws,  or  rules,  usages  or  customs.  It  is  not  applicable  to  land,  the  title 
to  which  is  held  under  a  Spanish  or  Mexican  grant,  although  such  land  la  minenl 
in  character,  con8e<^uently  a  statute,  creatine  a  mechanic's  lien,  under  certain  cir^ 
cumstances,  on  **  mining  claims,"  is  not  applicable  to  mineral  land  held  nzider  a 
Spanish  or  Mexican  grant.     WUUams  y.  Santa  Clara  M.  Co,     Cal.  616. 

2.  Mortoaob— Mechanic's  Lien,  Priortit  of. — The  lien  of  a  recorded  mortgage  or  of 

a  deed  of  trust  given  as  security  for  a  debt  takes  priority  over  a  subsequent  mechan- 
ic's Uen,  imder  section  1186  of  the  code  of  civil  procedure.     Id. 

3.  Notice  not  to  be  Responsible  eor  Improvement. — Section  1192  of  the  code  of 

civil  procedure  requiring  the  "  owner  or  povon  having  or  daiming  an  interest"  in 
lands  on  which  an  improvement  is  erected,  within  throe  days  after  he  has  obtained 
knowledge  of  the  intended  improvement,  to  sive  notice  that  he  will  not  be  respon- 
sible for  the  same,  and  providing  that,  in  detault  of  such  notice,  his  interest  shall 
be  subject  to  the  lien  for  such  improvement,  filed  in  accordance  with  the  provisioDi 
of  the  code,  does  not  i^ply  to  nor  affect  the  interest  of  a  prior  mortgagee  under  a 
recorded  mortgage.   JcL 

MEXICAN  OR  ANT, 
See  Public  Lands,  3,  4,  6. 

MEXICAN  LAW. 
See  Estates  of  Deceased  Persons,  1. 

MINES  AND  MINING. 

L  Patent  op  Mineral  Lands  from  the  United  States— Riohtb  or  Patbrtsb— 
Interference  by  a  Stranger. — Where  defendants  have  obtained  a  patent  of  min- 
eral land  from  the  United  States  government,  after  all  the  preliminary  steps  re- 
quired by  statute  had  been  duly  taken,  including  the  sixty  days'  pnUicaition  of 
notice,  and  where  no  adverse  claim  was  filed  bv  the  complainants  during  such  pub- 
lication, but  after  the  publication  of  notice  had  been  completed,  the  complainsnts 
objected  before  the  local  land  office,  and  before  the  general  Isvid  deparbnent,  to 
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defendants'  right  to  a  patent,  and  after  hearings  on  said  objections  the  defendantSf 
title  was  sustained  and  a  patent  issued  to  them.  Held,  that  the  complainants,  not 
being  connected  with  nor  having  any  interest  in  the  title,  cannot  object  to  the 
patent  on  the  ground  of  any  alleged  wrong  which  the  patentees  may  have  perpe- 
trated against  the  government.  Wright  etcuY,  Dubois  et  oL  (U.  S.  dr.  CU)  CoL 
163. 

2.  Thk  Samb. — The  ^vemment,  as  a  land-owner,  offers  its  lands  for  sale  upon  certain 

prescribed  conditions,  compliance  with  which  is  a  matter  of  settlement  between  the 
owner  and  purchaser  alone,  and  with  which  no  stranger  to  the  title  can  complain. 
Publication  of  notice  is  a  process  bringing  all  adverse  claimants  into  court,  and  if  no 
adverse  claims  are  presented,  it  is  conclusively  presumed  that  none  exist,  and  that 
no  third  parties  have  any  rights  or  equities  in  the  lands.  Thereafter  the  only  ri^ht 
or  privilege  remaining  to  any  third  parties  is  that  of  protest  or  objection,  filed  with 
the  land  department  and  cosniiable  only  tiiere;  if  sustained  by  the  department,  the 
proceedings  had  by  the  applicant  are  set  aside;  if  overruled,  the  proteetant  or  ob- 
jector is  without  further  right  or  remedy.     Id, 

3.  lioDE  Sttvatb  withik  Placsr  Mikb— Right  to  Po3SBSSion  or. — ^Asapinstamere 

intruder,  the  grantees  under  a  placer  patent  are  entitled  to  the  possession  of  a  lode 
situated  within  the  placer  grant,  although  at  the  time  of  the  application  for  such 

Sktent  the  applicants  knew  of  the  existence  of  sudi  lode.    Iron  Silver  M.  Co,  v. 
eynolda  €t(d.  fU,  8.  Cir.  CU    Col  449. 

4'  Mining  Laws — Looatioh  of  Placsr  Claix—- Statuw  AimonNG. — ^The  provis- 
ions of  section  2324  of  the  United  States  revised  statutes,  requiring  a  mining  loca* 
tion  to  be  distinctly  marked  on  the  ground  so  that  its  boundaries  may  be  readily 
traced,  that  a  record  of  the  claim  should  be  made,  and  that  annual  work  to  the 
value  of  one  hundred  dollars  should  be  done  tiiereon,  apply  both  to  placer  and  to 
lode  locations.  A  state  statute  or  a  rule  of  miners  which  attempts  to  dispense  with 
such  requirements  is  void.    Sweet  v.  Botik  et  oL    CoL  116. 

&  Possession  of  Claim— Subssqitent  Location. — Mere  possession  of  a  mining  claim, 
without  a  valid  location,  is  not  sufficMnt  to  hold  such  claim  as  against  a  subse- 
quent location  made  in  aocordanoe  with  law.    Id, 

6*  Location  of  Mine — Gebtifigate  of— Requisites  and  Functions  of.— The  location 
certificate  of  a  mine  differs  from  ordinary  documentary  muniments  of  title  in  that  it 
is  not  a  title,  nor  proof  of  title,  nor  does  it  constitnte  or  of  itself  establish  the  possess- 
ory right  of  a  claimant  to  which  it  relates.  It  is  purely  a  creature  of  statute;  its 
purpose  and  functions  are  two-fold;  when  duly  recorded  it  becomes  notice  to  the 
wond  of  the  facts  therein  set  for&,  namely,  a  acscription  of  the  prexnises  claimed, 
and  by  whom  and  when  located,  in  order  to  secure  tiie  discoverer  or  claimant  against 
others  seeking  to  locate  the  same  ground,  and  is  tiius  constructive  notice  of  the 
claimant's  possession.  In  addition  the  filing  of  such  certificate  is  one  d  the  statutory 
stnNi  requisite  to  oonstitnte  a  perfected  mining  location.  Stepy  etoLr,  Stark  et  oL 
CoL  663. 

7*  The  Sake— Location,  how  made— CIontents  of  OEBnFiGATB.-r-In  order  to  perfect 
a  location  of  a  quartz  mine,  four  steps  are  necessary.  Fir$t,  the  sinking  of  a  dis- 
covery shaft  upon  the  lode  ten  feet  in  deptii,  or  deeper  if  necessary  to  disclose 
mineral  in  place;  Second,  the  posting  of  a  notice  at  the  place  of  discovery,  giving  the 
name  of  the  lode,  the  name  of  the  locator  and  the  date  of  discovery;  TAim,  mancing 
the  surface  boundaries  of  the  daim  by  posts  in  the  manner  pointed  out  by  statute; 
Fourth,  making  and  recording  a  location  certificate  containing  the  name  ana  descrip- 
tion of  the  lode,  tiie  name  of  the  locator  and  the  date  of  the  location.  The  statute 
does  not  require  such  certificate  to  contain  a  stetement  that  the  discovery  shaft  has 
been  sunk  the  requisito  depth  nor  that  the  discovery  notice  has  been  posted  or  bound 
ary  marked.    Id, 

8.  The  Same— Pboof  of  Location— Obiginal  and  amended  Gbbtuicatb.— When  the 

riffht  of  possession  is  founded  upon  an  alleged  compliance  with  the  law  relating  to  a 
TBlid  location,  all  the  neceasaTy  steps  therefor,  aside  from  the  making  and  recording 
of  the  locating  certificate,  must,  when  contested,  be  established  by  proof  outside  of 
such  certificate.  The  record  of  such  certificate  is  proof  of  its  own  performance,  and 
u  prima  facte  evidence  of  all  which  the  stetute  requires  it  to  contain,  and  which 
are  therein  sufficiently  set  forth;  and  when  the  certificate  for  any  reason  is  deemed 
void,  it  is  admissible  in  evidence,  in  a  contest  affecting  the  location,  io  connection 
with  a  valid  amended  certificate  correcting  the  defects  of  the  original    Id, 

9.  The  Same— Eitect  of  Amended  Certificate— Evidbnce  of.— Such  amended  certifi- 

cate, under  the  statute,  caxmot  create  a  right  of  possession  or  location  in  the  premises 
claimed  under  the  first  location,  which  did  not  exist  prior  te  the  iiling  of  such  ad* 
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ditional  certificsie;  it  can  confer  no  additional  rights,  and  is,  therefore,  evidenoe  d 
none,  as  against  any  intervening  or  pre-existing  rights  of  another.  Except  as  against 
such  intervening  rights  an  additional  certificate  recorded  after  the  oommenoemeDt  of 
an  action,  serves  the  same  purpose,  in  its  admission  as  evidence,  as  an  original  loca- 
tion certificate,  and  will  relate  back  to  the  first  location.    IdL 

See  Injunctiok,  1. 

MINING  CLAIM. 
:8ee  MsGHAiao's  LixNSy  L 

MINORITY. 
SeeLfTAim,  1. 

MISDEMEANOBa 
See  Appeal,  8. 

MORTGAGE. 

L  Chattel  MonfOAOB— Agknowledoment  of— Possession  of  Mobtgagob. — Tha  USL- 
nre  to  properly  acknowledge  a  chattel  mortgage  is  fatal  to  its  validity  while  the 
proptt^  mortgaged  remains  in  possession  of  the  mortgagor.  WUcox  et  aL  t.  J'ad:-' 
son.    CoL  826. 

2.  The  Same— Change  of  Possession— Attaching  Creditobs.-— A  chattel  morl^age 

of  the  stock  in  trade  of  a  merchant,  although  followed  by  an  actual  change  in  poB> 
session,  is  invalid  as  against  subsequent  attaching  creditors  of  the  mortgagor,  with* 
out  notice  actual  or  constructive  of  the  mortgage,  unless  such  change  in  poasesaion 
is  accompanied  bv  the  assumption  on  the  part  of  the  mortoafpee  of  the  usual  mdida 
of  ownership.  And  the  mere  employment  of  another  clerk  is  not  sufficient  notice 
of  a  change  of  ownership  to  put  creditors  and  purchaser  upon  inquiry.    Id, 

3.  Bill  of  Sale  absolute  in  form  when  a  Chattel  Mobtgage— Recobdino — ^No- 

TiCB. — ^A  bill  of  sale  absolute  in  form  is  considered  a  chattel  mort^;age  upon  proof 
by  parol  that  it  was  given  to  secure  a  debt,  not  only  as  to  Uie  parties  to  it,  but  also 
as  to  third  parties  who  are  afiected  with  notice.  Such  bill  of  sale  is  entitled  to  be 
filed  with  the  county  derk  as  a  chattel  mortoage,  under  section  46  of  the  code,  pa^ 
d22;  and  thereafter  it  imparts  notice  to  third  ^uties,  although  the  clerk  may  omit 
to  index  the  instruments  NeckUn  v.  NeUon  el  aL  Or.  682. 
4  Chattel  Mobtgage  to  secube  Futube  Advances — Lien  of,  when  attaches.— 
In  the  absence  of  fraud,  a  chattel  mortgage  to  secure  future  advances  is  valid, 
whether  such  object  be  expressed  in  the  mortgage  or  not  The  lien  of  sudb  mort- 
gage attaches  from  the  date  of  the  advance,  and  not  from  the  date  of  the  mort- 
gage.    Id, 

6,  FOBECLOBUBE  OF  MOBTGAGE  —  PeBSONAL    JUDGMENT    AGAINST    GbANTEB    OF  MOBT- 

GAGOB— Pleadings. — ^In  a  complaint  to  foreclose  a  mort^nige,  an  allegation  that  the 
grantee  of  the  mortgagor  covenanted  and  agreed  to  pay  the  mortgage  debt  and  dis- 
charge the  mortgage  lien  is  sufficient  to  sustain  a  personal  ludffBient  against  him, 
although  such  allegation  is  made  upon  infonnation  and  belitt.    PeUier  v.  CfiUapie, 

Col  BOO. 

6.  Fobeolosxtbe  of  Mortgage — ^Degbee,  what  to  EifBBAOfi. — A  decree  in  an  action  to 

foreclose  a  mortgage  cannot  direct  a  sale  of  a  greater  interest  than  that  mortgaged. 
Thus,  where  the  morteage  merely  covered  ceiwn  lands  and  improvements  owned 
by  the  mortgagor  at  the  time  of  the  execution  of  the  mortgage,  the  decree  must  be 
limited  to  sudi  property,  and  cannot  embrace  moperty  of  the  mortgagor  subse- 
quently acquired.    Marshall  v.  Livermore  3,  V,  TF.  0».    CfaL  63L 

7.  FoBEOLOSUBE  OF  Sepabate  Mobtoagxs — ^Degbee— Salb. — ^The  decree  in  an  action 

for  the  foreclosure  of  two  mortgages,  each  beiuff  on  separate  parcels  of  land,  must 
provide  that  each  parcel  shoula  be  sold  to  satiny  the  sum  for  which  it  was  seps- 
latdy  mortgaged.    Home  and  Loan  AssodcUee  t.  WiOtins,    Co^  108. 

See  Demubbsb,  3;  Fbaud,  1;  Mechanics'  Liens,  2,  3;  Tazatioh,  17. 

MUNICIPAL  COURT  OF  APPEAL& 
See  Cebtiobabi.  2. 
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MURDER  AND  MANSLAUGHTER. 

« 

1.  MuBDER  AiTD  Manslauohteb— Malice,  when  infebred.— The  diBtinotion  between 

marder  and  manslaughter  lies  in  the  presence  or  absence  of  malice.  The  existence 
of  malice,  like  any  other  fact,  may  be  logically  inferred  by  the  jury  f rdtn  all  the  facts 
and  circnmstances  of  the  case,  legally  proved,  the  weapon  used,  the  action  of  the 
defendant  at  the  time  of  the  killing,  and  his  preyious  acts  and  conduct.  People  v. 
Samuels.    CcU.  382. 

2.  Mubder — ^Defendant's  qooj>  Character. — If  the  jury  believe  the  defendant  guilty 

of  murder,  they  must  so  find,  notwithstanding  his  good  character.    Id, 

3.  Criminal  Law — Murder — Sslt-defenss — ^Fear  of  Assaitlt — ^Instructions. — ^An 

instruction  siven  in  a  prosecution  for  murder,  at  the  request  of  the  people,  that  "the 
bare  fear  of  an  assault  upon  the  defendant  will  not  justify  homicide,  nor  the  fear 
that  deceased  was  about  to  conmiit  a  felony,  unless  defendant  believed  there  was 
imminent  danger  thereof,"  is  no  ground  for  reversal.  Such  instruction  was  more 
favorable  to  the  defendant  than  he  was  entitled  to,  as  it  omitted  the  element  of  the 
reasonableness  of  the  belief.    Id, 

4.  Justification  of  Homicide — Burden  of  Proof— Instructions. — In  a  prosecution 

for  murder,  where,  from  all  the  oirciunstanoes  surrounding  the  homicide,  as  detailed 
in  evidence  by  the  prosecution,  nothing  is  disclosed  in  any  way  tending  to  excuse  or 
justify  the  homicide,  it  is  incumbent  upon  the  defendant  to  show  such  justification 
or  excuse,  if  any  there  be.  If  he  neglect  to  offer  any  evidence  in  justification,  an 
instruction  whicm  omits  to  charge  concerning  the  law  of  self-defense  is  not  error. 
Cook  V.  Territory,    Wy,  340. 

5.  Indictment  for  Murder— Verdict,  suffioienct  of.— Under  an  indictment  framed 

in  bat  one  count,  which  charges  murder  in  the  first  degree,  a  verdict  is  sufficient 
which  finds  the  defendant  guilty  as  chaiged  in  the  indictaient.    Id, 

6.  Criminal  Law— Conclusion  of  Indictment. — Under  the  Montana  statute,  if  the 

substantive  averments  in  an  indictment  for  murder  are  good  and  sufficiently  describe 
the  crime,  the  formal  oondnding  words  are  immaterial.  Id, 
7»  Criminal  Law— Murder— Indictment — Possession  of  Weapon.- An  indictment 
for  murder  need  not  allege  that  the  weapon  with  which  the  homicide  was  committed 
was  had  or  held  by  tiie  defendant  at  the  time  of  the  alleged  killing.  Territory  v. 
Young,     MotU,  468. 

8.  Duty  of  Prosecution  to  call  Witness  present  at  Killing  —  Murder.— The 

prosecution  in  a  trial  for  murder  must  call  evei^  person  who  was  present  and  wit- 
nessed the  alleged  homicide,  if  it  is  within  their  power,  and  a  failure  so  to  do  ia 
ground  for  reversal.     Territory  v.  HanncL,    Mont.  471. 

9.  Criminal  Law— Murder— Evidence— Reasonable  Doubt. — The  evidence  of  th# 

only  witness  who  testified  to  the  act  of  killing,  or  connected  the  defendant  witli 
the  homicide,  reviewed  and  held  so  contradictory  and  improbable  as  not  to  exclude 
every  reasonable  doubt  of  the  defendant's  guilt.  Territory  v.  Adolpheon,  Mont, 
474 

10.  Record  of  Conviction  of  Murder,  Evidence  of.— -The  record  of  conviction  is 
admissible  in  evidence,,  for  the  purpose  of  showing  that  the  person  convicted  was 
implicated  in  a  murder.    Hame  v.  More  et  at    CaL  696. 

See  Bail,  1;  EyxDEKPs*  3,  7;  Indians,  4;  Instruohonb,  7;  Jurt  jlmd  Ju|U)BS,  8.* 

NAVIGABLE  STREAMS 
See  Nuisance,  1-7. 

NBGLiaENCE. 

1     CONTRIBlfTORY  NeOIJOENCE— INSTRUCTIONS- EXPRESSION  OF    OPINION  BY  JUDOE.— 

'In  an  action  to  recover  damages  for  personal  injuries,  caused  by  the  allied  ne^- 
^nce  of  the  defendants,  when  the  defense  relied  on  is  contributory  ne^^gence  on 
the  part  of  the  plaintiff,  and  the  evidence  is  such  that  the  question  of  contributory 
negbgence  is  properly  submitted  to  the  jury,  it  is  error  for  the  court  to  remark  to 
the  jury  tixat  ne  does  not  see  how  the  facts  alleged  to  constitute  contributory  negli- 
gence were  unreasonable,  "  or  something  which  an  ordinaiy  man  would  not  da" 
Andrews  v.  Bunyon,  Cali  81. 
2.  Kbgugengb— CoNTRiBUTORT  Neouoence — ^Want  OF  Care. — In  an  action  to  recover 
damages  for  nngligence,  the  plaintiff  cannot  recover  if  he  contributed  to  the  disaster 
by  his  own  ne^^gence,  or  want  of  ordinary  care  and  caution,  to  such  an  extent  that 
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bat  for  aach  negligenoe  or  want  of  care  on  his  part,  the  aoddent  would  not  have 
happened*    CoLorado  Central  R,  IL  Co.  w.  Martin.    CoL  563w 

3.  Thb  Saicb—Bailboad  Company— Master  and  Servant. — The  plaintiff  in  error,  in 
anticipation  of  an  attack  npon  its  train  by-  robbers,  provided  breech-loading  shoi- 
gons  and  Anmnnition  for  their  defense.  These  guns  were  placed  bjr  the  super- 
intendent of  the  company  in  chaig^  of  the  train  baggage-master,  with  instmctions 
to  keep  the  gone  unloaded  and  wrapped  up  in  a  bla^et,  except  when  passing  over 
that  portion  of  the  road  where  an  attack  was  apprehended,  upon  reaching  a  cei^ 
tain  station  on  the  road  the  guns  were  to  be  unpacked  and  charged,  ready  &  use; 
and  after  passing  the  same  on  the  return  -of  the  train,  the  cartridges  were  to  be  with- 
drawn ana  the  guns  again  wrapped  up,  and,  upon  reaching  the  headquarters  of  the 
company,  the  package  was  to  be  delivered  to  the  station  bagsage-master,  to  be  kept 
over  night,  and  upon  the  return  of  the  train  he  was  to  replace  the  padLace.  The 
plaintiS;  a  conductor  on  the  train,  who  had  entire  command  thereof,  and  knew  of 
the  foregoing  regulations,  was  injured  by  the  accidental  discharve  of  one  of  the 
gans  whenue  same  were  being  replaced  on  the  train  by  the  station  iMigg^-master. 
Meld,  that,  whether  the  company  was  guilty  of  n^ligence  in  not  providing  gun- 
racks  or  otiier  suiteble  means  for  transporting  the  guns,  was  a  question  for  the  yay; 
that  the  plaintiff,  as  conductor  of  the  train,  was  charged  with  the  duty  of  seeing 
that  the  instmctions  of  the  superintendent  were  observed;  and  that  the  injury 
resulted  from  the  uM^ligence  of  a  fellow-servant,  for  which  the  company  was  not 
liable.    Id. 

4  Oarrisbs  ov  PA88BN0XB8— Nbguoenos—Golubios— PARTixa— When  a  passenger 
on  a  carrier  vehicle  is  injured  by  a  collision  resulting  from  the  mutaal  negligence  of 
those  in  charge  of  it  ana  another  vehicle,  the  party  injured  may  recover  from  the 
proprietors  of  eitiier  or  of  both.  Where  both  are  sued,  the  plaintiff  may  ordinarily 
dismiss  as  to  either,  and,  if  it  turn  out  that  one  was  not  guilty  of  n^^ligence,  he 
may,  on  sufficient  evidence,  take  a  verdict  against  the  other.  Tomphns  v.  Ctajf- 
street  Hill  R,  R,  Co.  etal    Col  637. 

5.  The  Same — Proov  or  Neolioenoe — Instructions. — A  passenger  by  one  carrier,  in 

an  action  against  a  different  carrier  to  recover  for  an  injury  occasioned  by  a  colli- 
sion between  such  carriers,  must  prove  negligence  on  the  part  of  the  defendant.  As 
against  such  latter  carriers  there  is  no  presumption  of  negligence  arising  from  the 
fact  of  the  injury.  The  defendant  is  entitled  to  an  instruction  in  conformity  with 
this  rule;  and  a  ffeneral  instruction  to  the  effect  that  the  plaintiff  must  make  out  his 
case  by  a  preponderance  of  evidence  is  not  equivalent  thereto.     Id. 

6.  The  Samb^Releabe  of  one  Carrier — Estoppel.— Such  passenger,  if  he  receives 
'  compensation  from  one  carrier,  in  consideration  of  which  he  diBchai^;e8  and  releases 

.it  from  all  liability  on  account  of  the  injury,  is  estopped  from  denymg  the  liability 
of  such  carrier,  and  he  cannot  afterward  maintain  an  action  against  the  other  car- 
rier for  the  same  injury.     Id. 

7.  Street  Railroad— Negligent  Killing  of  Child  in  Street. — In  an  action  against 

a  street  railroad  companv  for  killing  a  child  of  very  tender  years,  as  it  was  attempt- 
ing to  cross  the  street,  the  verdict  must  be  for  the  defendant,  unless  the  evidence 
establishes  that  the  death  of  the  child  was  caused  by  want  of  ordinary  care  on  the 
part  of  the  agent  of  the  companv  in  the  management  of  the  car,  and  that  the  per- 
son having  care  of  the  child  tocJc  all  proper  precaution  for  its  safety.  Roller  v. 
Sutter-atreet  R.  R.  Co.  Col.  691. 
8..  Negligence — ^Work  Dangerous  in  itself— Master  and  Servant. — A  railroad 
company,  whenever  it  calls  upon  an  employ^  to  perform  work  under  dangerous  con- 
ditions, is  bound  to  provide  him  with  the  ordinary  means  of  protection,  and  its  fail- 
ure to  do  so  is  negligence,  unless  the  right  to  have  such  means  ofprotection  furnished 
has  been  waived  by  the  employ^  O'Rorke  v.  U,  P.  R.  R.  Co,  (U.  8.  Cir,  CU) 
Col.  2^ 

9.  The  Same— Assumption  of  Risk  bt  Employe. —Where  an  employ^  hat  been  aocns- 

tomed  to  do  such  work  day  after  day  for  several  months,  knowing  the  same  to  he 
dangerous,  but  without  making  complaint  or  demanding  the  ordinair^  means  of  pro- 
tection, it  must  be  presumed  that  he  assumed  the  risks  of  his  employment,  and  if 
he  is  injured  therein  the  company  is  not  liable.     Id, 

10.  Expulsion  of  Passenger— Dutt  of  Expelled  Passenger— Care  and  Caution 
required  of. — A  passenger  expelled  from  a  railroad  car  is  not  required  to  use  the 
utmost  care  and  caution  to  avoid  injury;  it  is  sufficient  if  he  uses  such  prudent  cars 
as  is  reasonable  under  the  circumstances.  Whether  it  was  prudent  for  a  passenger, 
after  his  expulsion  from  a  car,  during  which  he  received  an  injury,  to  walk  to  ApStce 
other  tha^  the  nearest  dwelling-house,  is  a  question  for  the  jury.   Under  section  487 
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of  the  civil  code,  ike  pMsenger  expelled  ii  under  no  dnty  to  go  to  thenevrett  dwell- 
ing-hoiue.    Blcmd  r,  8.  P.  B.  R  Oa.    Col  78. 

11.  OwNKB  OF  BuiLDiNCi — NxoLTOSNGS — Injubt  vftoK  AwKiNO. — An  owner  of  a  build- 
ing who  erects  an  ft wning  thereon  over  a  public  atreet,  or  who  allows  an  awning  erect* 
ed  by  a  prior  owner  to  remain,  under  a  liouise  so  to  do  from  the  city  anthorines,  on 
condition  that  the  same  be  securely  fastened,  is  liable  to  anyone  who,  without  fault, 
is  injured  through  the  owner's  neslect  to  keep  the  awning  in  repair.  Such  liability 
exista,  although  at  the  time  of  the  injury  the  building  was  occupied  by  a  tenant. 
Jeisen  ▼.  SwnaerL    CaL  BS6, 

12.  Action  for  ITbouoxmgs— Variance  bstwbxn  Allxoations  and  Proof.— In  an 
action  to  recover  damages  for  a  fire  alleged  to  have  been  caused  b^  a  defective  flue, 
evidence  that  such  fire  was  caused  bv  the  entire  want  of  a  flue  is  not  a  fatal  vari- 
ance, when  it  appears  that  the  Vjfrtv  objecting  was  not  misled  as  to  the  meaning  of 
the  avennent.     Denver,  South  Park  is  Pacific  R.  R.  Co,  v.  Conway,     Col,  682. 

13.  NxGUOSNCK,  AcnoN  FOR — Interest  not  allowed.—Iu  an  action  to  recover  dam- 
ages for  injury  to  property  caused  by  neglisence,  interest  on  the  value  of  the  prop- 
erty injured  or  destroyed  is  not  recoveraUe,  as  the  same  is  not  authorized  by  the 
statute.    Id, 

m 

dee  OoNTRACTy  1;  Marrtet)  Women,  1;  Telegraph  Coxpanixb. 

NEGOTIABLE  INSTRUMENTS. 

1.  Proxissort  Note— Failure  of  Consideration. — A  promissory  note  given  in  part 
for  a  definite^  sum  which  was  represented  to  have  b^n  allowed  the  payee  by  the 
probate  court  for  his  services  as  guardian  of  the  maker,  is  wanting  in  consideration 
to  the  extent  of  such  sum,  if  the  probate  court  never  made  such  allowance.  Estv^ 
diOo  y.  Agtdrre.    Co^  6M. 

NEW  TRIAL. 

1.  Motion  for  New  Trial,  Jurisdiction  of  Court  over.— The  jurisdiction  of  a 

court  to  hear  and  determine  a  motion  for  a  new  trial  lies  dormant  until  it  is  called 
into  exercise  by  the  final  submission  of  the  motion,  in  a  legal  manner,  upon  a  bill  of 
exceptions,  statement  of  the  case,  or  other  papers  designated  in  the  notice  of  motion. 
And  it  may  be  called  into  exercise  by  the  submission  of  the  motion  itself,  or  by  a 
motion  to  deny  or  dismiss  the  motion  for  want  of  prosecution,  upon  the  ground  that 
the  party  moving  for  the  new  trial  has  failed  or  neglected  to  serve  or  file  within  legal 
time  the  statement  or  other  paper  upon  which  he  proposed  to  move;  and  when  thus 
called  into  exercise,  and  the  court,  in  the  exercise  of  its  jurisdiction,  has  heard  and 
decided  the  motion,  its  order  is  final  and  conclusive;  and  it  is  not  erroneous  to  dis- 
nuss  or  deny  a  motion  afterward  made  to  set  it  aside.  Such  order  is  reviewable 
.  only  on  appeaL  But  it  is  otherwise  if  such  order  has  been  inadvertently  or  prema- 
turely made.     Odd  FeUowt^  Saving e  Bank  v.  Devprey,    CaL  5^. 

2.  New  TrlaIt-^round  for  Affbctiko  one  Party  only.— An  objection,  good  as  k 

ground  for  a  new  trial  on  the  nart  of  one  party  only,  if  not  raised  by  y^rm^  cannot  be 
relied  on  by  another  party.  Beach  y,  ffoigdon,  CaL  610. 
3»  NewTrial— NEWLT-DiscoyERED  Evidence— CumjLAiT^  Evidence. —An  order  re- 
fusing a  new  trial  on  the  ^und  of  newly-discovered  evidence,  will  not  be  reversed 
if  the  newly-discovered  evidence  is  merely  cumulative,  and  ever^  material  fact  stated 
in  the  movmg  party's  affidavits  is  contradicted  by  counter  amdavita  Kelleher  v. 
Keimey  et  aL    CaL  432. 

4.   NSWLT-DISOOVERED    EVIDXNCE    OF    FaCT    EnOWN    AT   TrIAL — EVIDENCE    FOR    Im- 

TEAcmNO  Witness. — ^Newly-discovered  evidence  of  a  fact,  known  at  the  trial,  as  to 
a  matter  about  which  one  of  the  witnesses  testified,  is  no  ground  for  a  new  trial, 
when  no  diligence  is  shown  for  not  using  the  fact  as  evidence,  or  when  sucH  evidence 
would  tend  to  impeach  a  witness.    Pet^  v.  Lyle,    CaL  349. 

6w  New  Trial— Order  Granting  will  not  be  Presumed  Erroneous. — ^The  appellate 
court  will  not  presume  error  nor  an  abuse  of  discretion  in  tiie  action  of  the  lower 
court  in  grantii^  a  new  trial    Johnston,  execiUor,  v.  Hancodk  et  aL    Col.  418. 

6L  CoNFUOT  OF  Evidence— Verdict— New  Trial.— A  verdict  rendered  upon  substan- 
tially conflicting  evidence  cannot  be  disturbed  and  a  new  trial  grantea,  except  for 
errors  of  law  occurring  at  the  trial.     Winans  v.  Sierra  Lumber  Co,    CaL  277. 

7.  Statemsnt  on  Motion  for  New  Trial— Transcript— What  must  Show.— Papers 
purportinff  to  be  a  statement  on  a  motion  for  a  new  trial  will  not  be  considered  by 
the  appelute  oourt  when  the  transcript  fails  to  show  that  eiUier  a  motion  for  a  new 
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trial  wu  filed*  in  tlie  l6wer  oonrt,  or  tiiat  a  notice  thereof  was  seryed  upon  tiie 
adverse  party,  as  required  by  section  287  of  the  code  of  dvil  prooediue.  lint 
NadoruuBank  of  Helena  v.  MbAndreiM.  Mont  478. 
8.  DivoBCS — ^Nsw  Trial  of  Portion  of  Issues. — In  an  action  for  a  divoroe  and  a 
division  of  the  commanity  property,  the  lower  conrt  has  power  to  order  a  new  trial 
of  the  issues  relating  to  the  character  and  disposition  of  uie  property  alone,  if  mate- 
rial error  occurred  in  the  trial  of  and  affecting  tiiat  branch  of  the  case  only,  without 
ordering  a  retrial  of  aU  the  issues  presented  by  the  fdeadings.  Lake  ▼.  Late,  Nee 
159. 

See  Apfeal,  22;  Evidxncb,  10;  Jury  Aino  Jurors,  2,  IOl 

NOTICE. 

1.  NoncB  OF  Prior  Equitt.— A  purchaser  of  resl  property  tor  a  valuable  oonaideration 
is  not  idSected  hj  notice  of  a  prior  adverse  equity  received  from  a  stranger  or  person 
not  interested  in  tiie  property;  nor  will  mere  rumors  or  hearsay  concerning  aQch 
equity  and  communicated  by  such  person  be  sufficient  to  put  hmi  on  inquiry  and 
charge  him  with  knowledge  of  the  facts  that  he  might  have  tnereby  learned,  z^ark- 
hurst  V.  HorfoM  {U.  8.  dr.  CL)    Or.  311. 

See  AssiovMBNT,  1-2;  Attachment,  2;  Injunction,  1;  Landlord  and  Tbhast: 
Mxouanicb'  Liens,  3;  Mortoaqe,  2-3;  Kuisanc]^  2;  .Pubuo  Lands^  5. 

NOTICE  OF  APPEAL. 
See  Appeals,  9-11,  13. 

NUISANCE. 

1.    HTDkAULIO  MlNINO — ^PURLIO  NuiSANCE  TO  NaVIOABLB  StRSAM— RiOHT  OF  PUBLIC 

TO  Enjoin. — The  record  of  the  case  shows  that  the  Gold  Run  Ditch  and  Mining 
Company  has  been  since  August,  1870,  a  corporation  existing  under  the  laws  of  the 
state  of  California,  for  the  purpose  of  mining  by  the  hydraulic  process,  and  selling 
water  to  miners  and  others ;  and  that  it  is  now,  and  its  predecessors  have  been  fur 
several  years  last  past,  in  possession  of  five  hundred  acres  of  mineral  land,  situated 
adjacent  to  the  North  Fork  of  the  American  river,  and  of  certain  mines  on  said 
land,  which  it  works  by  the  hydraulic  process.     The  natural  surface  of  this  land 
lies  about  one  thousand  feet  above  the  river;  and  all  the  material  of  the  mines  upon 
the  land — consisting  of  about  twenty  millions  cubic  yards  of  material  composed 
mostiy  of  sand,  gravel,  small  stones,  cobbles  and  bowlders,  mixed  with  small  par- 
ticles of  ^old — ^is  capable  of  being  worked  off  into  the  river.    For  the  pnrnose  of 
mining  this  tract  of  land  by  the  hydraulic  process  the  company  has  conductea  to  its 
mines,  by  means  of  ditches  and  iron  pipes,  a  large  quantity  of  water,  which  it  uses 
and  will  continue  to  use,  under  a  vertical  pressure  of  several  hundred  feet,  discharg- 
•       ing  water  through  "little  giants"  and  *' monitors,"  and  dumping  all  ti^e  tailings 
from  its  mines  mto  the  river.     In  that  maimer  it  has  been  carrying  on  ite  mining 
operations  upon  said  land  for  about  eight  years  last  past;  and  up  to  the  time  of  oozu- 
^encing  this  action,  and  during  about  tive  months  of  each  year  of  said  period,  has  been 
dailv  diBchaising  into  the  said  river  between  four  and  five  thousana  cubic  yards  of 
soUd  material  from  its  said  mine,  to  wit,  of  bowlders,  cobbles,  gravel  and  sand, 
making  a  yearly  dischan^e  of  at  least  six  hundred  thousand  cubic  varda,  and  wOl 
continue  to  discharge  that  quantity  annually  if  the  working  of  said  mine  be  per- 
mitted to  continue,  and  at  such  rate  it  will  re<}uire  some  thirty  years  to  mine  out 
and  exhaust  said  mineral  land.    Of  the  material  thus  disduuged  into  the  river  a 
large  portion  has  been  washed,  from  the  place  of  discharge  or  dump,  down  the  river, 
and,  'commingled  with  tailings  from  other  hydraulic  mines,  and  still  other  material 
which  is  the  product  of  natural  erosion,  has  been  deposited  in  the  bods  and  ^^K^maJa 
of  the  American  and  Sacramento  rivers  and  their  confluents,  but  mostiy  in  the 
American,  and  upon  lands  adjacent  to  both  rivers.    The  deposits  of  this  material 
upon  the  beds  and  along  the  cnannelB  of  the  rivers,  and  through  the  Suisun  bay  and 
into  tiie  San  Pablo  and  San  Francisco  bays,  have  already  filled  and  raised  the  beds 
of  both  rivers.    The  bed  of  the  American  has  been  raised  from  ten  to  twelve  feet, 
and  in  some  places  more,  and  the  bed  of  the  Sacramento,  to  a  great  extent  below 
the  mouth  of  the  American,  from  six  to  twelve  feet.     In  consequence,  the  beds  of 
the  two  rivers  have  shallowed  and  their  channels  widened  so  that  the  depths  of  the 
rivers  have  greatiy  lessened  and  their  liability  to  overflow  has  been  materially 
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jhereasedy  oaiuing[  tlia  ireqMit  floods  to  extend  their  area  and  to  be  more  destraotive 
than  they  otherwue  woola  have  been,  and  covering  thoneands  of  aorea  of  good  land 
in  the  Sacramento  valley  with  mining  debris.  £dA  as  the  rivers  are  at  all  timea 
oairong  in  suspension  the  luhter  earuiy  matter  from  the  mines,  and  washing  down 
the  heavier  debris,  they  are  Ekel^  to  fill  more  rapidly  in  the  fatore  in  proportion  to 
the  quantity  of  hvdranlic  tailings  than  in  the  past,  and  to  canse  mnch  farther  and 
greater  injury  in  the  future  to  large  tracts  of  land — probably  rendering  them,  within 
a  few  years,  unfit  for  cultivation  and  inhabitancy.  Besides,  the  discharge  from  iJ^e 
mines  so  fouls  the  water  of  the  American  river  at  all  points  below  as  to  make  it 
unfit  for  any  domestio  use  by  the  inhabitants.  And  from  the  same  cause  the  navi- 
gation ot  the  Sacramento  river  has  been  so  greatly  impaired  that  the  river,  which, 
until  the  year  1862,  was  navigated  as  far  as  the  city  of  Sacramento  without  difficulty 
by  steamers  of  deep  draught  to  wit,  bv  boats  drawing  nine  or  ten  feet  of  water, 
has  been,  since  the  year  lS52,  unnavigaole  as  far  as  the  city  of  Sacramento  by  boats 
of  deep  drau^t,  except  during  high  water,  instead  of  at  all  times  as  formerlv. 
And  tnere  is  imminent  danger,  if  the  acts  of  the  defendant  and  others  encaged  m 
hydraulic  mining  are  allowed  to  continue,  that  the  beds  and  channels  of  the  lower 
portion  of  the  American  river,  and  of  the  Sacramento  river  below  the  mouth  of  the 
American,  will  be  so  filled  and  choked  up  by  tailings  and  other  deposits  that  said 
rivers  will  be  turned  from  their  channels,  cutting  new  waterways,  injuring  or 
destroying  immense  tracts  of  land  and  probably  will  result  in  greatiy  impairing  the 
navigation  of  the  Sacramento  river.  ^M,  that  such  acts  of  the  defendant  consti- 
tuted a  public  nuisance,  which  might  be  enjoined  in  an  action  i&  the  name  of  the 
people  of  the  state,  although  other  mining  companies,  acting  separately  and  inde- 
pendently of  each  other,  contributed  in  producing  such  nuisance.  People  v.  Gold 
Bun  DUch  and  Mining  Co,    Col,  511. 

%    Ck>I7KTS  WILL  TAKE  JUDICIAL  NOTIOS  OV  THE  NAVIQABILnT  OF  THX    SaOBAMENTO 

River.    Id. 

3.  The  Sams— NuiaAivcB  upon  Navigable  Steeak. — Navigable  streams  are  public 

highways,  in  which  the  people  of  the  state  have  controlling  and  paramount  rights, 
and  all  unauthorized  intrusions  upon  the  same  for  purposes  unconnected  with  liie 
rights  of  navigation  or  passage  are  nuisances.    Id, 

4.  The  Same — Joikder  of  jPabties  CoNTRiBTrnKo  to  Nuisance. — In  an  action  to  abate 

a  public  or  private  nuisance,  all  pecsons  engaged  in  the  commission  of  the  wrongful 
acts  which  constitute  the  nuisance  may  be  enjoined  jointly  or  severally.     Id, 

5.  Public  Nuisance— Right  to  Ck>NTiNUE  cannot  be  Aoquibbd  by  Custo3£.— The 

right  of  private  individuals  or  corpjorations  to  make  use  of  the  waters  of  navigable 
streams  as  a  place  of  deposit  for  their  mining  debris,  so  as  to  destroy  the  navigability 
of  such  streams,  cannot  be  acquired  by  custom.    Id, 

6.  The  Same— Oannot  be  Acquired  by  Feubscriftion. — ^The  right  to  continue  a  public 

nuisance  cannot  be  acquired  by  prescription.  Against  such  nuisance,  however  long 
continued,  the  state  la' bound  to  protect  the  people;  and  for  that  purpose  the 
attorney-general  has  the  power  to  institute  a  proceeding  in  equity  in  the  name  of  tlie 
people  to  compel  the  discontinuance  of  the  acts  which  constitute  the  nuisance.     Id. 

7.  Hydrauuo  Mining — Injunction  subject  to  CoNDmoNs.— The  plaintiff  being 

entitled,  upon  the  facts  found,  to  a  perpetual  injunction  to  compel  the  discontinu-  . 
ance  of  the  acts  complained  of,  as  statea  in  the  precediuff  opinion,  the  court  camiot 
make  the  injunction  subject  to  the  condition  that  "  the  defendant  may  at  any  time, 
as  it  may  be  advised,  apply  to  the  court  to  have  the  decree  and  restraining  order 
modified,  or  vacated,  and  set  aside.  And  whenever,  upon  such  showing,  it  shall 
appear  that  sufficient  means  have  been  provided  to  impound,  detain  and  hold  back 
such  tailings  at  any  point  on  said  American  river  above  Alder  creek,  and  that  sucii 
means  are  sufficient  to  detain  all  bowlders,  cobble-stones,  gravel  and  the  heavier 
sand,  then  said  defendant  shall  be  entitled  to  have  said  decree  vacated  and  set  aside. " 
Id. 

8.  Bights  of  Pebsons  to  Use  and  Enjoyment  of  Property. — Any  person  may  use 

his  own  property  in  such  lawful  manner  as  to  him  may  seem  fit,  having  reference 
always  to  the  n^^t  of  othbrs  to  use  their  property.  6ut  a  person  cannot  use  his 
own  property,  even  in  and  about  a  business  in  itself  lawful,  if  it  be  used  in  such  a 
manner  as  to  seriously  interfere  with  another  in  the  enjoyment  of  hLs  property. 
Tudmer  et  cU,  v.  California  Street  Railroad  Co.  Cat,  529. 
9l  The  Same— Nuisance— Street  Railroad — License,  when  not  a  Justification. — 
The  defendant  corporation  operated  a  street  railroad  along  a  street  in  that  portion 
of  San  Francisco  usually  devoted  to  dwelling  purposes,  and,  for  the  purpose  of 
using  steam  as  a  motive  power  in  propelling  its  cars  by  means  of  a  cable,  constructed 
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a  buildinff  on  a  lot  adjoining  the  plaintiff's  premises,  for  nse  in  connection  wiili  its 
street  rauroad,  as  a  car  and  eoeine-hoase.  Such  use  produced  a  loud  and  oontiiia- 
ous  noise;  caused  the  plaintiff's  nouse  to  be  constantly  shiJEen  and  jarred;  cracked 
the  plastering  in  his  rooms,  and  covered  his  premises  and  fumitare  wiih  soot.  HtltL, 
that  such  acts  of  the  defendant  constituted  a  nuisance  for  which  it  was  liable, 
although  the  municipality  of  San  Francisco  h|ul  granted  it  a  franchise  to  opcfste  iti 
road,  and  all  its  structures  and  machinery  were  necessary  to  that  eod,  and  wen 
properly  constructed.    IcL 

10.  Abatebcbnt  of  PBira>nia  AcnoK — Damaobs. — In  an  action  to  recover  damages  for 
injuries  caused  by  such  nuisance,  the  fact  that  the  defendant  has,  since  the  com- 
mencement of  the  action,  remedied  the  evil  complained  of,  does  not  interfere  with 
plaintiff's  right  to  recover  for  injuries  sustainea  before  the  commencement  of  the 
action.     Id. 

11.  Mearure  of  Damaoss — Value  of  Injurt.— In  such  action  the  plaintiff  need  not 
prove  his  injury  by  value;  it  is  for  the  jury  to  determine  a  reasonable  sun  ai 
proper  compensation.    Id. 

NUL  TIEL  KECORD. 

See  JVDOMBNT,  1. 

OATH. 
See  Jury  akd  Jubobs,  0. 

OCCUPATION. 
See  PoasESSioK. 

ORDERS. 
See  Appeal,  2-6,  18;  Cebtiorabi,  10;  New  Tbial^  & 

OWNERSHIP. 
See  Laboent,  1 ;  Stbeeisand  Hzghwatb,  6. 

PAROL  EVIDENCE. 
See  EviDEKOE. 

PARTIEa 

Soe  AsTMAL,  1,  6,  11;  Lease,  3;  Mabbied  Women:  Neoligence,  4;  NunujiG^  1,  3; 
Stbbeis  AMD  Highways,  4,  5;  Swamp  Lakbs,  9,  9:  Tbubxel. 

PARTITION. 
See  Statute  of  Luotatioks. 

PARTNERSHIP. 

1.  Pabtnebship,  How  Cbbated — Essential  Elements  of.— A  partnership  is  a  contract 

between  two  or  more  competent  persons  to  place  their  money,  effects,  labor,  and 
skill,  or  some  or  all  of  them,  in  lawful  commerce  or  business,  and  to  divide  the 
profits  and  bear  the  loss  in  certain  proportions.     CogsweU  v.  WUson.     Or.  489. 

2.  The  Same— Agreement  to  Shabe  Pbofits  and  Loss. — ^To  constitute  a  partnership 

inter*8e  mere  community  of  interest  is  not  sufficient ;  there  must  be  an  agreement  to 
share  in  the  profits  and  loss.  Such  agreement  must  provide  for  an  interest  in  the 
profits  as  profits,  and  not  for  a  mere  division  of  the  gross  earnings,  and  such  profits 
must  be  shared  as  the  result  of  the  adventure  or 'enterprise,  and  not  simply  as  s 
measure  of  compensation.     Id. 

3.  The  Same — Breach  of  Partnership  Agreement — Dissolution  of  Pabtnebship.— 

The  existence  of  a  partnership  does  not  depend  upon  the  fact  that  each  of  the  part- 
ners has  in  all  things  complied  with  his  agreement.  If  the  contract  has  been  made^ 
property  and  labor  contributed,  and  the  i)artnerBhip  business  commenced,  the  part- 
nership  continues  until  legal!}'  dissolved.     Id. 
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4.  The  EviDSiroB  Biviawju,  and  held  that  a  partnenihip  eziated  between  the  defendant 

and  the  plaintiff's  vendor.    Id. 
6.  Pabtnebship  Lakm — Sale  or  et  one  Partner  to  bona  fide  Purchaser.  ^The 

equitable  interest  of  a  partner  in  land  pnrchased  by  his  copartner  is  discharged  by 

a  transfer  of  the  legal  tiue  by  the  latter  to  a  purchaser  for  yalue  and  without  notice. 

McNeil  y.  First  CongregcUional  Soc.     Col.  421. 

6.  Action  between  Partners  to  Rbooyer  Ascertained  Balance — Pleadings. — An 

action  may  be  maintained  by  one  partner  against  his  copartner  for  the  balance  found 
due  upon  a  settlement  of  the  partnership  affairs.  In  snch  action  no  express  promise 
to  pay  such  balance  need  be  snown;  it  is  sufficient  if  the  sum  has  been  ascertained 
ana  agreed  upon  by  the  act  of  both  partners.  But  an  averment  of  the  settlement 
by  the  plaintiff  is  material,  and  without  it  his  complaint  is  fatally  defective.  An 
averment  that  at  t)ie  time  of  dissolution  there  was  in  the  hands  of  the  defendant 
"clear  profits,"  amounting  to  a  sum  stated,  is  not  equivalent  to  an  allegation  of 
settlement.     Bea»  v.  Ortgg,     CoL  241. 

7.  AaaioNMENT  of  Firm  Property  bt  one  Partner  ]t>R  Bbnetit  or  Creditorb. — A 

voluntary  assignment  of  all  the  firm  property,  made  by  one  partner  in  favor  of  a 
creditor,  without  the  knowledge  or  as^mt  of  his  partner,  and  against  his  previously 
expressed  wishes,  is  invalid.     Wilcox  v.  Jackwn.    CoL  32& 

PATENTS. 

L  Process  an  Invention  Destinot  from  Mechanism  Produczno  the  Process. — A 
process  b^  which  a  new  result  is  obtained  is  a  different  thing  from  the  mechanism 
by  which  it  is  carried  out,  and  is  a  distinct,  severable  and  independent  patentable 
invention.    Scrivner  et  al.  v.  Oakland  Oas  Co.  (U.  8.  Cir.  CL)    CoL  197. 

2.  Reissue  Enlaroino  the  Patent  after  Long  Delay  Void. — ^The  orimnalpatent  was 
for  the  mechanism  by  which  a  new  and  useful  result  was  produoeo.  The  patent, 
after  ^even  years  delay,  was  reissued  in  such  form  as  to  embrace  a  claim  for  the 
process  as  well  as  for  the  mechanical  means  by  which  the  prooess  was  carried  out. 
MMf  that  the  reissued  patent  for  the  process  is  void.     Id, 

PAYMENT. 

L  Appropriation  or  Payments — Debtor  and  Creditor — General  Payment. — A 
debtor  may  direct,  on  paying  money  to  his  creditor,  the  appropriation  of  it  to  a 
particular  account  or  item  of  indebtedness ;  but  if  he  make  or  indicate  no  such 
appropriation,  the  creditor  may  apply  the  money  as  he  pleases.  Where  money  is 
pud  generally  on  an  account  without  an^  appropriation  it  should  be  applied  to  the 
first  items  in  the  account.  And  in  an  action  to  recover  a  halance  due  on  a  running 
account^  the  debtor  cannot  be  heard  to  dispute  the  validity  of  the  items  so  paid. 
Machtji  V.  JMUrtan  etoL    CoL  669. 

See  AsaiONMENT,  1 ;  CebtiobabIi  8. 

PETIT  LARCENY. 
See  Larceny,  8,4 

PLACE  OF  TBIAJL 
See  Venits. 

PLACER  MINE. 
See  Mines  and  Minino,  3,  4 

PLEADING  AND  PRACTICE. 

1.  Partial  DErENSES  at  Common  Law  and  under  Code,  how  Pleaded. — At  com- 
mon law  every  plea  must  go  to  the  whole  cause  of  action,  and  be  an  entire  answer 
thereto  on  the  record.  The  same  rule  prevails  under  the  code,  except  that  matter 
may  be  set  up  by  way  of  answer  which  constitutes  only  a  partial  defense;  but  in 
such  case  it  must  be  pleaded  as  a  partial  defense  and  not  <>m^'"»**  to  answer  the 
entire  cause  of  action.     Webb  v.  Nickereon.    Or.  48& 
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2.  Deitial  of  KifOWLBDOB  OB  Infobmaiton. — A  defendant  is  not  boond  to  inCon 

himself  concerning  the  truth  of  an  allegation,  of  which  he  never  had  any  knowl- 
edge, before  answerinff  the  same;  and  a  denial  of  any  knowledge  or  inrormatkn 
thereof  is  a  sofficient  aenial,  and  will  not  be  stricken  out  as  sham,  unless  it  ^ainly 
appears  that  the  same  is  false.  Oregonian  Railway  Company,  Limited^  y.  Ort^n 
AaUtoay  and  Navigation  Company.    (U.  8,  Cir,  Ct)    Or,  548. 

3.  Fbivolous  Plbadinos. — ^A  frivolous  answer  or  defense  is  one  which  contains  nothing 

tiiat  affocts  the  plaintiff's  case,  and  may  be  stricken  out  on  motion;  bat  a  motion  i> 
strike  out  for  fnvolouaness  hi  not  well  i»ken  if  the  matter  included  in  it  is  matezial, 
if  true.     Id, 

4.  Cause  of  Action — Statxmbivt  of  Damages. — An  action  for  damages  mnat  rest  upon 

facts  showing  a  right  on  the  part  of  the  plaintiff  to  require  the  performance  on  thepan 
of  the  defendant  of  some  legal  duty,  a  failure  to  p^orm  such  duty,  and  that  tiie 
damages  sousht  resulted  therefrom.  The  complaint  in  this  action  hild  not  to  state 
facts  in  comjSiance  witli  tixis  rule.    Brandenburg  v.  Miles.     CoL  336. 

5  Erroneous  Order  Gonsoudating  Actions,  when  not  Ground  for  Rbtxb8ai.— 
An  erroneous  order  consolidating  certain  actions  is  not  ground  for  reversal,  if  i: 
appears  frmn  the  findings  that  the  appelant  is  not  entitled  to  a  judgment.  Bonfft 
V.  Dttfia.     Cal.  352. 

6«  Equxtt  Rule  69 — ^Burden  of  Proof. — ^Where  the  time  of  taking  testimony  bai 
expired  under  equity  rule  69,  and  the  case  is  heard  on  the  bill,  plea  and  replication 
to  the  plea,  without  evidence  to  support  the  plea,  the  plea  will  be  overruled  for  want 
of  evictenoe.  The  burden  of  proof  is  on  the  party  pleading  the  facts  relied  on  to 
oust  the  jurisdiction.    Sharot^  v.  Hill  (U.  8.  Cir.  Ct.)    Vol.  199. 

7.  Amended  Complaint — Seryicb  of  on  Defendants. — ^Where  a  plaintiff  amends  his 

complaint  in  matter  of  substance,  he  must  serve  his  amended  pleading  apon  all  the 
defendants,  including  those  in  default.     MiUken  Vr  Houghton,     CaL  221. 

8.  Beoord  held  to  Disglose  no  Material  Error.    Board  qf  SdiucaJtum  ▼.  JVoaKiB 

etalB.    Ca2.  608. 

See  Affidavit  of  Merits;  Assignment,  5;  Bankruftot;  Bill  of  Exceptions;  Certi- 
orari; Claim  and  Dslivert;  Contempt;  Corporations,  6-8;  County  Corsr, 
Demurrer;  Ejeotment;  Findings;  Fraud,  3;  Goods  Sold  and  Delivered;  In- 
dians, 6;  Instructions;  Insurance,  1,  3,  6;  Judgment,  1-3;  Jurt  and  Jurors, 
12;  Married  Women;  Master  and  Servant,  3;  Mortgage,  5;  Partnership,  6; 
Ueleasb,  2;  Statute  of  Frauds,  4;  Swamp  Lands,  8,  9,  16;  Venue. 

PLEDGE. 

1.  Pledge  of  Certifioatbs  of  Stock  bt  Deposttart— Rights  of  Owner  a5d 

Pledgee. — ^The  real  owner  of  certificates  of  stock,  who  indorses  and  delivers  the 
sapie  to  a  third  person  for  safe  keeping,  cannot  recover  such  certificate  from  the 
pledgee  of  the  depositary,  until  the  demand  for  which  they  were  given  in  pledgb  ii 
satished.    Anibrote  v.  Evans.    CaL  297. 

2.  The  Same — Sale  of  Certificates  bt  Pledgee,  Pending  Action  for  Possessto?..— 

If,  pending  an  action  to  recover  possession  of  such  certificates,  the  pledgee  sells  the 
same  for  more  than  enough  to  satisfy  his  demand,  the  owner  is  not  entitled  to  a 
jud^poient  for  such  excess,  because  it  did  not  oonstitnte  any  part  of  his  cause  d 
action.    Id. 

3.  Pledgor  and  Pledgee — ^Action  to  Recover  Debt  Secured. — ^A  pledgee  may  ikisin- 

tain  an  action  to  recover  the  debt  secured,  without  first  ezfaaostmg  the  eabject  of 
the  pledge.    Ehrlieh  v.  Ewald.     Cal  380. 

See  Guaranty;  Insurance,  7. 

POLICE  COMMISSIONERa 

I.  The  Police  Commissioners  of  the  Citt  and  Countt  of  San  Francisco  are  not 
elective  officers.    People  ex  reL  Hoy  v.  Alvord  et  oL    Cal,  78. 

POLICE  JUDGE. 
See  Constitxttional  Law, 

POSSESSION 

L  Possession  of  Land — Presumptions  arising  from->Oocupant. — One  lawfully  in 
possession  of  land  may  maintain  an  action  for  any  interference  with  the  possessioa 
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thereof.    Asd  the  actual  oooapant will  bepremuned  to  be  UirfaHy inpoaaearion 
nnleaB  the  oontnury  appean  on  the  triaL    Simpmm  t.  WUUamB,    Nev,  680, 

See  EjBcnfSNT,  1-3;  Evidenos,  1;  Feaup,  1;  Landlo&d  and  Tsnant:  Lease,  1; 
MscHAiacs'  Lnasfs,  1;  Mines  and  Mnrmo,  3,  5;  Mortqage,  1,  2;  Eeplxvin; 
*  Tenants  in  Couhon. 

PBACTICE. 
See  Plbapino  and  PsEtAcnoi. 

£KELIMINARY  EXAMTNATIOIL 
See  Labcent,  6L 

PRE-EMPTION. 
See  Public  Lands,  1,  6L 

PBESGBIPn6K. 

See  NuiEANCS,  S, 

PRESUMPTIONS. 
See  Bill  or  Exceptions,  3;  (Contempt,  1;  Nsolioenob,  5;  Posbissiob;  Statdib  ov 

LnOTATIONS,  9. 

PRINCIPAL  AND  AGENT. 

L  Agent  when  Pebsonallt  Liable  on  Written  Ck>NTRACT  KZBOtTTED  in  his  Own 
Name. — 'Where  an  aeent,  in  executing  a  written  inBtmment,  does  not  attempt  to 
bind  his  principal,  ana  in  terms  imposes  an  obligation  on  himself,  he  incurs  by  buch 
act  a  personal  liability,  even  though  he  described  himself  as  an  agent.  Murpliy  v. 
Helmrick.     Col.  301.  . 

2.  Principal  and  Aoent^Secret  iNSTBucnoNs — General  Agent.— The  power  of  a 
general  agent  cannot  be  restricted  by  secret  instructions  of  his  principal,  so  as  to 
affect  a  party  dealing  with  such  agent  without  notice  of  the  secret  instmctiopa. 
SaoBtma  Jtfin.,  etc,  Co,  v.  Cook.    Ca.  463. 

See  Corporations,  9,  10;  Master  and  Sebtani^ 

PRIORITY. 
See  MiEOHANics'  Liens,  2L 

PRIVITY  OF  ESTATE. 
See  Lease,  4,  fi. 

PROBABLE  CAUSE. 
See  MAUdous  PROSBcnTnoN,  1,  & 

PROBATE  COURTS. 
See  EsxATES  op  Deceased  Pbbson& 

PROBATE  SALES- 
See  Guardian  and  Ward,  1-4 

PROHIBITION. 

1.  Wbtt  op  Prohibition— Functions  op— Judicial  and  Ministerial  Poweb.— Under 
the  constitution  tiie  only  office  of  the  writ  of  prohibition  is  to  prevent  courts  or 
other  officers  from  going  beyond  their  jurisdiction  in  the  execution  of  judicial jpower. 
The  legislature  cannot  enlarge  or  extend  the  office  of  such  writ,  so  as  to  inolnde 
mimsterial  functions.    Hobari  v.  TilUan,  Tax  Collector,  etc    CaL  629. 
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2.  Thx  Samb— Tax  Ck>LLB0iOR— Pbobibitiov  dois  not  us  AOAnrar.—- A  tax  ooOeclar 

is  a  xniniBterial  offioer,  and  as  sncb  he  cannot  be  reatrained  by  prohibitian  horn  exe- 
cuting tbe  f  onctiona  of  his  office.     Id, 

3.  Petition  von  Wsir  ot  Pbohibixion  dxnied,  for  the  reason  that  the  relief  aaked  had 

already  been  snuited  on  appeal  People  ex  reL  Bamea  et  crfL  y.  Diatrki  Courts  dc^ 
ee  aU    CoL  27& 

PEOMISSORY  NOTE. 

See  KsGOTiABUB  Instbumxhtb, 

PUBLIC  LANDS. 

1.  Pax-bkftion  cm  PnBUO  Land— Pbiobity  or  Looation— Rilation  of  Titlb. — ^The 

risht  of  a  pre-emptor  of  public  land  relates  back  to  the  date  of  the  first  proceediog 
tiuLen  by  nim  for  its  acquisition  under  the  pre-emption  laws,  and  tdcea  pnontr 
over  a  title  acquired  throu^  a  subsequent  location  under  the  soldien'  adaitkn^ 
homestead  act     Cothrin  t.  Taher  et  oL     CaL  295. 

2.  Act  of  Congress  obantino  land  to  the  Soitthern  Pacifio  IL  R. — Constritciiox 

OF.— The  act  of  congress  of  March  3rd,  1871,  in  effect  provided  that  "  tkar  be  and 
herdfjf  is  granted  to  the  Southern  Pacific  Railroad  Company  of  Califoniia  *  *  for 
the  purpose  of  aidiuff  in  the  construction  of  said  railroad  *  *  *  every  alteniate 
section  of  public  land,  not  mineral,  designated  by  odd  numbers  *  *  •  whenerer 
on  tiie  line  thereof,  the  United  States  having  fuU  title,  not  reserved,  sold,  nanted 
or  otherwise  appropriated,  and  free  from  pre-emption  or  other  claims  or  ri^ta,  at 
the  time  the  line  of  said  road  is  designated  by  a  plat  thereof,  filed  in  the  ofiice  of  the 
commissioner  of  theoeneral  landoffica''  Heldf  that  such  act  constituted  apreeeot 
grant,  that  could  only  be  defeated  by  failure  to  perform  the  conditions  suboeqacBt 
therein,  and  upon  proper  proceedings  to  take  advantage  of  such  failure:  that  the 

general  right  to  the  land,  subject  to  uie  ezoeptiona  found  in  the  act,  vested  at  the 
ate  of  the  passM^e  of  the  act,  on  March  3rd,  1871,  and  attached  to  the  specific  land 
at  the  moment  ofthe  filing  of  the  plat  in  the  office  of  the  comminioner  of  the  gen- 
eral land  office.  Thenceforth  it  was  not  in  the  power  of  any  officers  of  the  govern- 
ment, by  any  action  of  theirs,  to  divest,  or  in  an^  way  limit,  or  modify,  the  rights 
of  the  company  so  vested.  8<mthem  Pacific  BaUroaa  Co.  v.  Dull  eiaL  (U.  S.  Cir. 
CL)  CaL  639. 
8.  The  Same— When  Grant  Attached— Mexican  Grant.— Such  congressiuoal  ^ract 
attached  to  lands  lying  within  the  exterior  limits  of  a  Mexican  grant,  but  outside  ol 
the  limits  thereof  as  mially  surveyed,  if  prior  to  the  date  of  ming  such  pL»t  in  the 
office  of  the  commissioner  of  the  general  land  office,  the  Mexicsn  grant  had  beoi 
finally  located.    Id. 

4.  T&E  Same— Confirmation  of  Mexican  Grant  under  Act  of  June  14th,  186Q. — Un- 

der the  act  of  congress  of  June  14th,  1860,  proceedings  for  the  confirmation  of  a  Mexi- 
'  can  ^;rant  are  in  the  nature  of  proceedings  in  rem;  under  such  act  the  location  of  a 
Mexican  grant  becomes  final,  after  the  publication  by  the  surveyor-general  of  the 
notice  provided  for  therein,  in  the  absence  of  any  application  to  havo  the  plat  and 
survey  returned  to  the  district  court  for  examination.  A  survey  so  made  final  Lj 
publication  has  the  same  effect  as  a  patent,  and  thereafter  is  in  no  sense  tubjudkr; 
the  jurisdiction  of  the  commissioner  of  the  general  land  office  is  thereupon  exhausted 
as  to  eveiythiug  but  the  ministerial  duty  of  issuinff  a  patent,  and  any  further  acts 
of  his,  such  as  orderins  a  re-survev,  are  void.  All  lands  outside  of  the  survey,  thus 
made  final,  become  puolic  lands  of  the  United  States,  and  subject  to  any  other  dis- 
position under  the  law.    Id. 

6b  Statutory  Grants — ^Public  Record — Notice. — ^AIl  the  world  must  take  notice  d 
statutory  grants  of  land  clearly  defined  on  the  face  of  the  statute,  and  other  public 
records,  indicated  by  the  statute.    Id. 

6b  TmB  Same — Case  in  Judgment. — ^The  defendant  entered  upon  land  within  the  exte- 
rior limits  of  a  Mexican  grant,  with  the  intention  of  securing  a  pre-emption  li^t, 
but  subsequently  abandoned  his  location  under  the  mistaken  supposition  that  such 
land  was  tub  judice^  and  located  ebewhere;  four  years  afterward,  and  eighteen 
months  subsequent  to  the  filing  of  complainant's  map,  he  returned  to  tiis  orif^nal 
location.  JETeZi,  that  such  return  did  not  connect  itself  with  his  former  reaidenoe, 
and  continue  or  reinstate  the  right  first  initiated,  and  that  the  right  of  the  com- 
plainant having  attached,  it  was  too  late  to  acquire  a  new  li^ht  of  pre-emption;  &ad 
a  patent  issuea  to  him,  based  upon  such  subsequent  locatioii,  was  either  void,  or 
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held  in  trust  for  oomplsinant,  and  the  patentee  conld  convey  no  title  to  a  pnrchaMr 
for  valne  without  actual  notice,  in  fact,  of  complainant's  title.    Id. 

See  Mdtxs  and  Mikdtgw  * 

PUBLIC  OFFICERS. 

L^Sbcrbtaby  of  Stats  becomino  Oovbrnor — Salabt  and  DuBATioy  of  Tbbu  ovi — 
Under  section  8  of  article  V  of  the  constitution,  upon  the  r^oval  of  the  governor 
from  office,  or  upon  his  death,  resignation  or  inability  to  dischaige  the  duties  thereof, 
the  secretary  of  staxo  becomes  governor,  and,  consequently,  entitled  to  the  salary 
appertaining  to  the  office,  and  continues  as  such  for  the  remainder  of  the  term  of 
l£e  outgoing  ffovemor,  although  in  the  meantime  he  mayceasetobe  secretaiy  of 
state.     Chadtoick  v.  Earhart,  Secretary  </  State.     Or.  601. 

See  AssiONMBNT,  8«  4;  Election;   Justices'  Coubt;   Poligb  Commsssionbbs;    Statb 

Industbial  School. 

PUBLIC  POLICY. 
See  Assignment,  3,  4. 

RAILBOADS. 

1.    EXPtTLSION    OF    PaSSBNOEB    FROM  CaR— CONFLICT  OF  EviDSNCX— Y ERDICT.  •— As  tO 

the  fact  whether  the  plaintiff  was  rightfully  expelled  from  the  train  of  the  defendant 
without  unnecessary  force  and  at  a  proper  time,  held,  that  the  evidence  was  con- 
flicting, and  that  a  verdict  founded  thereon  should  not  be  disturbed.  Bland  v. 
So%Uhem  Pacific  Railroad  Company.  Cal,  78. 
2l  Railboad— Ticket  Limited  as  to  Time— Kiohts  of  Passenger.  ~A  railroad  ticket 
entitling  the  purchaser  to  a  continued  passase  between  two  given  points,  if  used 
within  a  certain  time,  is  good  for  such  continuea  passage,  if  the  same  oe  commenced 
within  the  time  limited.     Lundy  v.  Central  Pacific  Railroad  Company.     CaL  613. 

See  Common  Carriers,  1;  Negugehcb,  S,  7,  10. 

REAL   ACTIONS. 
See  Venue,  2. 

KECEIPT. 
See  CoMiioN  Carbiebs,  1. 

RECEIVER. 
See  Afpeal^  5, 

EXCLAMATION  OP  SWAMP  LANDS* 
See  Swamp  Lands» 

RECORD. 
See  Jurisdiction,  I. 

RECORDING. 
See   Mortgage,  3. 

REDEMPTION. 

1.  Rxdsmftion  bt  Tenant  in  Common— Rights  and  Liabilities  of  Cotenants.— A 
tcfuant  in  common  of  land,  or  his  successor  in  interest,  who  redeems  the  whole  of 
the  common  property  from  a  sale  onder  a  judgment  against  all  the  cotenants,  acquires 
thereby  an  equitable  lien  upon  the  interests  of  his  cotenants  for  their  just  propor- 
tion of  the  money  paid  by  him  in  effecting  the  redemption,  and  he  may  tnftjTitfftin  an 
action  t6  recover  such  proportion,  and  a  decree  to  the  effect  that,  in  default  of  such 
payment,  the  interests  of  the  ootenant  in  the  land  be  foreclosed.  CaVtine  v.  Stehh 
loch.    CaL  423. 
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2.  Thx  Sams— Effsor  of  Ridbmption  bt  Judoxbht  Bestob.— The  eflfoet  attendiiig  i 
redemption  of  property  eold  mibject  to  redemptioii,  depends  npon  the  charmrfaT  of 
the  penBon  making  the  redemption.  If  made  oy  a  "  redemptioner,"  aa  that  tenn  ■ 
defined  in  snbdiniion  2  of  section  701  of  the  code  of  ciril  prooednie»  and  there  be 
no  farther  redemption  within  the  statutory  period,  the  redemptioner  is  entitled  to  & 
deed  from  the  sheriff,  conyeying  to  him  the  mterest  of  the  juogment  debtor  tiiereiiL 
Bat  if  made  b^  the  jadfpoient  debtor  or  his  successor  in  interest,  the  effect  U 
the  sale  is  tenmnatedy  which  fact  is  made  to  appear  of  record  by  a  certificate  of  re* 
dsmptioii  and  a  note  thereof  on  the  margin  of  the  certificate  of  nki    /dL 

BEFEBEE. 
See  Bill  or  Excxpnosr^  2,  SL 

RELATION. 
See  Waxeb  Riohxb,  SL 

B^HLEASE. 

1.  Exsocnov  AHD  DsLrnoiT  or  Written  lNSTRUMXNT--CoNsmiuonoN  or  Gos&— Th« 

execntion  of  a  written  instrnment,  within  the  meaning  of  section  448  of  the  code  of 
civil  procednre,  indndes  its  delivery.     Clark  ▼.  Childs.     CaL  376L 

2.  Bklbase — Dkliv£rt — ^Estoppel — Admission  or  Dux  Eucutiok  or  IireriBUifpT 

8ET  rOBTH  IN  Answxb. — A  release  which  has  never  been  delivered  is  not  binding. 
And  a  defendant  who  sets  np  snch  release  in  his  answer  as  a  bar  to  the  plaintiff  t 
demand,  and  himself  introdnces  evidence  showing  that  the  release  was  not  in  fact 
delivered,  is  estopped  from  claiming  the  benefit  of  the  admission  arising  ont  ct 
the  plaintiff  'a  failore  to  deny  by  affidavit  the  genaineness  and  dne  execntion  of  the 
\         instrnment.     Id, 

See  Keolioxnox,  0. 

BEMOVAL  OP  CAUSES. 

1.  BxHOTAL— CoNmTED  QUESTION  or  Law.— Where  a  case  has  been  removed  to  the 

oircnit  conrt  nnder  the  act  of  Congress  of  1875,  on  the  gronnd  that  the  soit  arose 
nnder  the  constitation  or  laws  of  the  United  States,  it  wHf  be  remanded  to  the  state 
conrt,  unless  it  affirmatively  appears  from  tiie  facts  alleged  in  tiie  record  that  some 
contested  qaestion  of  law  wiu  arise,  upon  the  constitation  or  laws  of  the  Unitoi 
States.    McFadden  et  al.  v.  Jiobinwn  eiaLfl/.  S,  dr.  Gt.)    CaL  201. 

2.  Bemoval— Facts  must  be  Stated  ur  Petition. — A  petition  for  removal  of  a  suit 

from  a  state  to  a  national  court,  on  the  ffround  that  it  arises  under  the  laws  of  the 
United  States,  most  state  the  facts,  and  point  out  the  contested  constraction  or 
question  arising  thereon,  which  are  claimea  to  give  the  national  court  jurisdiction, 
so  that  the  court  can  determine  for  itself,  from  the  facts  stated,  the  question  of 
jurisdiction.    HambltUm  ▼.  Duham  etoLfU,  8,  Cir,  Ct.)    CaL  589. 

8.  MUST  BE  A  Contboyebst  AS  TO  CoNSTBUCTiON. — ^A  suit  cannot  be  removed  under  the 
second  section  of  the  act  of  1875  simply  because,  in  its  progress,  a  construction  of  a 
law  of  the  United  States  may  be  necessary,  unless  it  in  psit,  at  least,  arises  oot  of 
a  controversy  in  r^ard  to  the  effect  or  operation  of  some  provision  in  the  law  upon 
the  facts  involved,  and  the  court  should  be  able  to  determine  from  the  facts  sta^ 
that  such  controversy  will  arise  upon  the  foots.    Id. 

4.  In  roBMATiON  and  BsLiEr. — Whether  facts  stated  on  information  and  belief  siifficisDt» 
at  least,  doubtf  uL    /d. 

BEMOVAL  AND  SUSPENSIOi^  FBOM  THE  BAB. 

See  Attobnxts,  2,  8. 

BENT. 
See  Landlobd  and  Tenant;  LsASBy  6. 

BEPLEVIN. 

1.  BsPLEviN^-BsicAND— Execution-- Possession  by  Execution  Debtob.— Ko  dansad 
is  necessary  in  an  action  by  the  real  owner  to  recover  possession  of  personal  propsrty 
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leried  upon  under  an  ezecntdon  acainst  another,  if  at  the  time  of  the  levy  such 
property  was  not  in  the  poBsesaion  of  the  execution  debtor.    Stone  v.  O'Brien,     CoL 

See  Claim  and  Deliyert. 

KEPORTER'S  NOTES. 
See  Labcent,  6. 

RESIDENCE. 
See  CHIV18E  RssTBicnoy  Acr,  10,  12 ;  Homsstiab;  SnuMOzra,  4. 

RESTRICTION  ACT. 
See  CmvESS  Ribstrxoiion  Act. 

RES  GESTiEL 
See  EviBXzrcB,  3;  yEinx>B  Ajn>  Vabdxeb. 

RIPARIAN  RIGHTS. 
See  Water  Riohts,  1-^;  Edziobial,  220, 

ROADS. 
See  SasfcBsiB  and  BjaHWAXB, 

SALARY. 
See  AjEBiaNiisznr,  8,  4 

SALE. 

1.  Contract  of  Sale— Bbbagh  of  Mbaotsb  ot  Dahaobs.— In  an  action  by  a  vendee 

to  recover  for  the  breach  of  a  contract  of  sale,  where  the  artidee  contracted  to  be 
sold  had  no  market  valne,  the  measure  of  damages  is  the  actual  loss  sustained  by 
the  vendee  by  reason  of  his  not  receiving  an  advance  or  pn^t  through  agreements 
which  he  himself  had  made  in  reliance  upon  tbe  fnllilnnent  of  his  valor's  con- 
tracts    McKay  v.  Biley  et  oL     CaL  47. 

2.  Sale  idf  Real  Estate  bt  BROKEB-~OoMMiasiONS  iob  Sale. — ^A  broker,  employed 

by  the  owner  of  certain  real  estate  to  sell  the  same  at  a  stated  prioe,  if  the  sale  be 
made  within  "a  short  time,"  is  entitled  to  his  commissions  upon  finding  a  pur- 
chaser within  two  weeks  after  the  date  of  his  emplo3nnent,  and  before  the  property 
is  withdrawn  from  the  market.    Smith  v.  FaircnUd  et  oL    CoL  211. 

3.  Implied  Warranty — Sale — Contract  of  Sale. — ^A  mere  contract  of  sale  or  agree- 

ment to  sell  does  not  imply  a  warranty.  No  warranty  can  be  implied  except  in 
cases  of  sale.     Harley  etoL  y,  Oolden  State  and  Minenf  Iron  Works,    CaL  696. 

See  CoRBiDEBATiON,  1;  Fraud,  4,  5;  Mortoaob,  3;  Statute  of  Frauds,  1. 

SAN  FRANCISCO. 

1.  San  Frahgxsoo  Liable  for  Sewage  Disoharoe. — ^The  city  and  county  of  San 

Francisco  is  liable  for  damages  caused  by  the  discharge  of  a  public  sewer,  even  if  it 
was  part  of  a  plan  adopted  dv  the  board  of  supervisors,  that  such  sewer  should  be 
left  open  at  the  places  through  wl^ch  its  contents  flowed.  Lekn  v.  City  and  County 
if  San  Francisco.     CaL  353. 

2.  Presentation  of  Claim  against  Countt— -Statutes  Rbquirino  not  Applica- 

ble TO  San  Francisco. — Section  4072  of  the  political  code,  requiring  claims 
against  counties  to  be  presented  to  the  board  of  supervisors  before  an  action  can  be 
maintained'  thereon,  has  no  application  to  the  city  and  county  of  San  Fhuxcisco. 
The  act  of  1855,  requiring  sucn  presentation,  even  if  applicable  to  the  city  and 
county  of  San  lYanoisco,  nas  been  repealed  by  the  political  code.    Id. 

See  Assignment,  1;  Interpreter;  Police  Commissioners;  Streets  and  Highways. 
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SELF  DEFEKSE. 
See  MuBDXB  and  Manslaughzou 

SERVANT. 
See  liAflfixB  AKD  Sjebtamil 

SERVICE  OF  PAPERa 
See  Apfxal,  11, 19;  22$  IsFAvm^  2;  Pleabiko  aitd  Pjuoncs,  7;  BaMmcaOf  14. 

SBT-^FF. 

I 

See  AssiONiaBiiT,  L 

SHERIFF. 
See  APTXALy  0. 

SOUTHERN  PACIFIO  R.  &  LAND  GEBAMT, 
&ee  Pdujo  LAirsa*  2-6L 

SPECIAL  LEGISLATION. 
See  CoKsiiTDTioNAL  Law. 

STATE  INDUSTRIE  SCHOOL. 

1.  Seats  Industrial  Sohool— Boabd  or  Control  of— How  AppoantAu — The  board 

of  control  of  the  state  industrial  school,  as  established  by  the  act  of  Febmaxy  13th, 
1S81,  are  not  officers  created  by  the  oonstitataQiL  The  logislataTe  has  power  to  pro- 
▼ide/or  the  manner  of  making  original  appointments  to  raoh  offices,  ^e  terms  of 
office,  how  all  vacancies  shall  be  filled,  and  when  the  time  of  an  inonmbent  appointed 
to  fill  a  vacancy  shall  expire.    People  v.  Osborne,     OoL  457. 

2.  The  Sami — Vacancy  in — Power  of  Govbrnob  to  Fell. — ^A  person  who  has  been 

appointed  to  fill  a  vacancy  in  the  board  of  control  of  the  state  indnstrial  school, 
caused  by  the  resignation  of  one  of  the  members  thereof,  is  entitled  to  hold  such 
office  in  we  same  manner  and  for  the  same  time  that  his  predeoossor  mi^t  have 
held  it,  and  until  his  successor  shall  be  elected  and  qualified.  While  saoh  incoiii- 
bent  80  holds  such  office  there  is  no  vacancy,  within  tne  meaning  of  seetioli  3  of  the 
act  of  Febmary  12th,  1881^  which  the  governor  is  aathomed  touH  without  the  eon- 
sent  of  the  Moate,    Id, 

STATEMENT  OF  CASEL 
See  Afpbal,  17, 22;  Nxw  Trial,  7. 

STATUTES. 

L  Special  Statute  Refrrrxno  to  BxisiiNa  Law— -Bftbot  ov  Bbfbal  on  PRiob 
Statute. — A  local  and  special  stetute  which  adopts  by  reference,  provisions  rdating 
to  procedure  in  an  existing  general  law,  is  not  necessarily  abrogated  or  afibcted  by 
the  subsequent  repeal  of  we  act  containing  the  provisions  adopted.  Schwemke  ti  aL 
V.  Union  l>epot  and  BaUroad  Co,    Col  821. 

2.  Repeal  of  Statute  bt  IxpuoAnoN— Leoislativb  Intent.— The  law  does  not  lavor 
the  repeal  of  existing  statutes  by  implication;  they  will  not  be  adjudged  to  fdOov 
unless  tiiere  is  such  a  positive  repugnancy  that  the  two  statatea  cannot  connsteatly 
stand  together;  the  legislative  mtent  to  substitute  the  new  for  the  old  law  nmst 
dearly  appMsar ;  this  intent  is  never  jmrna/ade  presumed.  And  a strongxenognancy 
or  clearer  indication  of  legislative  intent  is  necessary  where  the  repeal  A  a  prior 
special  act  is  daimed  to  result  from  the  subsequent  passage  of  a  general  law.    td 

8.  Patent  Issued  under  Repealed  Act  is  Void. — ^A  patent  to  land  showii^  en  its 
f aee  that  it  was  issued  under  and  in  pursuance  of  an  act  of  congress,  which  had 
been  repealed  prior  to  the  applioation  therefor  is  void,  and  may  be  ooUatscally  at* 
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i,  t>E!rvzR  Town  Sitb  Act  not  Rzpea;.ed.— The  act  of  May,  1804,  regarding  the  town 
site  of  Denver,  was  a  local  and  special  statute,  and  was  not  repealed  by  the  repeal- 
ing danae  of  the  general  town  site  act  of  July,  1864.  Kor  is  tnere  anything  repug- 
nant or  inconsistent  in  the  provisions  of  such  acts.     Id. 

See  Chinksb  Rsstriction  Act;  fiviDSNOE,  12. 

STATUTE  OF  FRAUDS. 

1.  Statute  of  Frauds— Written  Admi.ssion8  op  Verbal  Contbaot. — Written  ad- 

missions of  a  verbal  contract  of  sale,  sicrnecl  by  the  party  sought  to  be  charged,  are 
sufficient  to  take  such  contract  out  of  uie  statute  of  frauds.  Mvrphy  v.  jTelmrkh 
et  al     Cal  301. 

2.  Statute  of  Frauds— Promise  to  Answer  fob  Debt  of  Another — Postpokement 

OF  PRIOR  MoRTOAOE — A  promise,  in  writing,  by  a  prior  mortgagee  to  a  subsequent 
mortgagee,  that,  in  consideration  of  the  latter's  refraining  from  enforcing  his  mort- 
gage, the  former  "  will  be  responsible  for  whatever  he  (the  mortgagor)  owes  you  (the 
subsequent  mortgagee);  and  ym\  see  that  the  same  is  p:ud,"  whether  valid  under  the 
statute  of  frauds,  as  a  promise  to  answer  for  the  debt  of  another,  or  not,  has  the 
effect,  in  equity,  of  postponing  the  lien  of  the  prior  mortgage  to  that  of  the  second. 
HMy  also,  that  such  promise,  under  the  Colorado  statute  of  frauds,  was  binding; 
that  forbearance  to  enforce  the  mortgage  was  a  good  consideration;  that*the  eon^- 
eration  need  not  be  named  in  the  promise,  and  that  the  description  of  the  debt  was 
sufficiently  definite.     Sanders  \ .  Barlow  et  at.  (U.  S.  Cir.  Ct.)    061.221. 

3w  Statute  of  Frauds— Promise  to  Answer  for  Debt  of  Another.— An  agreement 
between  the  treasurer  of  a  mining  company  and  a  bank,  whereby  the  former  prom- 
ised to  remit  to  the  latter  the  amount  of  all  drafts  drawn  by  the  minager  of  the 
mining  company  on  and  paid  by  the  bank,  is  not  an  agreement  to  answer  for  the 
debt  of  another  and  need  not  be  in  writing.     De  Walt  v.  ffartzell  ft  aL     Col.  572. 

4  Lien  ON  Real  Estate— Agreement  for  must  be  in  Writing.— Ani^eement  for 
the  purpose  of  creating  a  lien  upon  real  estate  is  void  unless  the  same  is  in  writing, 
subscribed  by  the  party  to  be  charged.  In  an  action  to  enforce  such  lien  it  is  not 
necessary  to  allege  that  the  agreement  was  in  writing.  MareJuaU  v.  Livermore 
Spring  Water  Company  et  al.     CW.  631. 

See  Evidence,  14:  Lease,  2. 

.STATUTE  OF  LIMITATIONS. 

L  Statute  of  Limitations — Anticipation  of  Defense  of— Striking  out  Allega- 
tions of. — Averments  of  a  complaint,  in  anticipation  of  a  defense  of  the  statute  of 
b'mitations,  will  be  stricken  out  on  motion,  if  the  complaint,  without  such  aver- 
ments, states  a  cause  of  action  which  is  not  liarred  by  any  existing  statute.  Brooks 
V.  Bates  et  al.     Col.  463. 

2.  Statute  of  Limitations— Time    Limited    for    Suing   on  Death   of  Party.— A 

person  in  whose  favor  a  cause  of  action  has  accrued,  has  tho  same  length  of  time  to 
bring  suit  thereon,  notwithstanding  the  death  of  the  p<ii*ty  against  whom  such  cause 
of  action  has  accrued,  as  he  would  ha\'c  hcd  hod  such  latter  person  lived.  Section 
23  of  the  act  defining  tho  time  of  commencing  civil  actions,  aoes  not  limit  the  time- 
in  which  an  action  can  be  brought,  to  one  year  from  the  death  of  such  party,  in  all 
instances.  The  object  of  such  an  action  is  to  prolong,  not  to  curtail,  the  period  for 
suing,  given  in  other  sections  of  tho  act.     Uichards  v.  Hutckiiison.     Nev.  35. 

3.  Statute  of   Limitations— Action    upon    an    Undeutaking    on   Appeal. — The 

complaint  alleged  that  on  Apr'l  19th,  1867,  one  Littledeld  recovered  a  judgment  in 
the  district  court  asainst  Nichol  and  Wcissc  for  the  possession  of  a  tract  of  land; 
that,  on  appeal  to  the  supreme  court,  an  undertaking  was  given  by  defendants,  for 
the  purpose  of  staying  execution  on  said  judgment,  wherebv  defendants  jointly  and 
severally  promised  on  the  part  of  the  then  appellants  Nichol  and  Weisse,  that  if 
said  judgment  was  affirmed,  the  said  appellants  would  pay  the  vahic  of  the  use  and 
occupation  of  the  land  recovered  from  the  time  of  the  appeal  until  the  delivery 
of  the  possession  thereof,  not  exceeding  the  sum  of  $3,000 ;  that  said  judgment 
was  affirmed,  and  the  remittitur  wa.s  filed  in  the  district  court  on  January  30th, 
1872;  that  the  said  land  was  conveyed  to  the  ])laintift'  on  November  23rd,  1870,  and 
that  said  undertaking  and  all  rights  of  action  thereon  were  also  then  assigned  to 
the  plaintiff;  that  on  the  same  day  when  said  judgment  was  affirmed,  uie  said 
Nicnol  brought  an  action  acainst  said  Littleliekl  and  others,  and  obtained  an  in- 
junction restnuning  tiie  d^endants  therein,  including  this  plaintiff,  from  enforcing 
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udd  judgment,  and  said  iojiinction  continaed  in  foroe  until  Febnutfy  8#di,  UHf, 
when  it  was  disaolved;  (the  ooort  does  not  consider  the  effect  of  this  injimctian  is 
its  decision);  the  complaint  tiien  alleges  the  Tslae  of  the  use  and  occapatioo  of  wal 
land,  and  the  dunage  sustained  by  him  therefor,  and  ways  jadgment  for  tmtk 
amonnl  The  action  was  commenced  on  September  7th,  18/6.  The  defendant  de- 
murred to  this  complaint  on  the  ground  that  the  oanse  of  action  was  barred  hj  sec- 
tion 337  of  C.  0.  r.,  and  that  it  did  not  accrue  within  four  years  before  theoon- 
mencement  of  the  action,  the  period  of  limitation  mentioned  in  section  337  heisf 
four  years,  ffeld^  that  the  order  of  the  court  below  overruling  this  denmirer  wm 
not  error.  Clarh  v.  Smith  et  al,  CcU,  90. 
4.  The  Sams— When  the  Cause  ov  Action  tob  Use  and  OccuPAXioir  Acgbubs.— 
While  the  plaintiff  misht  liave  commenced  an  action  on  such  undertaking  aa  aoan  as 
the  judgment  appeEdedfrom  was  affirmed,  the  cause  of  action  for  use  and  occanatka 
is  not  complete  at  that  time.  The  right  of  action  only  fully  accrues  when  uie  usr 
and  occupation  has  been  had.  As  against  the  defendants  in  the  ejectment*  esek 
day's  wrongful  detention  is  a  new  cause  of  action,  and  the  action  for  it  is  oaljr 
barred  when  four  years  have  elapsed  after  the  right  of  action  has  become  complete. 
If  they  continued  in.  wrongful  occupation  they  would  be  liable  for  the  oae  and  oocn* 
pation  during  the  period  of  four  years  before  the  action  was  commenced,  bnt  there 
could  be  no  recovery  for  their  use  and  occupation  prior  to  that  four  years  period.  Id. 

6.  The  Same — Surktibs  on  the  Undertaking. — As  the  position  of  the  sureties  oa 

the  undertaking  in  suit  is  analogous  to  that  of  guarantors,  the  same  mle  deter- 
mines when  the  cause  of  action  on  the  undertakm^  for  the  use  and  occnpatioB  sc* 
crues  against  them,  aild  when  the  right  of  action  soamst  them  is  barred.  ItL 
6b  LmiTATiONS. — ^A  suit  in  equity  may  be  maintained  to  enforce  a  security  for  a  deli^ 
although  an  action  against  the  debtor  directiy  upon  the  indebtedness  u  barred  by 
lapse  of  time;  and  for  such  purpose  the  debt  exists,  notwithstanding  the  l^iee  of 
tima     Hickox  v.  Elliott  etalfU.  8,  Cir.  a.)    Or,  397. 

7.  SiriT  TO  SET  Aside  a  Conveyance. — A  suit  in  equity  to  set  aside  an  **"g""^"^  or 

conveyance  of  property  made  to  hinder  or  delay  creditors,  should  ordinarily  be 
brought  within  the  same  time  after  the  right  accrues,  as  an  action  at  law  to  lecorsr 
possession  of  the  same  property.     Id. 

8.  Foreclosure  of  Mortoaqe— Statote  of  Limitations — Absence  of  Mortgag<» 

FROM  Statk  — The  absence  of  a  mortgagor  from  the  state  does  not  suspend  the  ran* 
ning  of  the  statute  of  limitations  upon  uie  mortgage  as  to  creditors  of  the  mortgagor, 
who  have  obtained  attachment  liens  on  the  premises  subsequent  to  the  mortgsge. 
WaU  V.  Wright,  .  Cat  622. 

9.  Loan — Tims  of  Repayment— Presumption— Statute  of  Limitations. —A  loan  of 

money  is  presumed  to  be  repayable  on  demand,  when  no  time  for  repayment  is  spec- 
ified;  and  the  statute  of  limitations  commences  to  run  against  such  loan  from  the 
date  thereof.     Dorland  v.  Dorland,     CaL  611, 
IG.  Partition— Statute  of  Limitations— Eyidemce  in  Rebuttal.- The  nlaintifl^  in 
an  action  for  partition,  after  proving  that  B.  and  S.  were  the  owners  of  the  premises 
in  1853,  and  that  S.  executed  a  deed  to  C,  plaintiff's  intestate  ancestor,   rested. 
The  defendants  then  proved  entry  in  1867,  by  their  grantor,  tmder  a  deed  from  H., 
and    subsequent  continnous,  open,  notorious,  exclusive  and    adverse  posseasioa. 
Plaintiffs  then  offered,  in  rebuttal,  a  judgment  against  B.,  and  an  execution,  sale  and 
sheriff's  deed  of  R's  interest  to  H. ,  defendants'  grantor.     This  evidence  waa  object- 
ed to  on  the  sole  ground  that  it  was  not  evidence  in  rebuttal,  and  should  have  beea 
offered  as  part  of  plaintiff*s  case  in  chiel     The  court  sustained  the  objection.     HHd, 
error,  as  such  evidence  was  competent  to  show  that  H.  acquired  no  titie  from  E. 
who  had  been  a  joint  owner  with  plaintiff's  predecessor  in  interest,  to  the  end  that 
j         it  mi^ht  be  determined  whether  the  acts  of  defendants  and  their  jsranton  had  bees 
j         sufficient  to  bar  the  plaintiff's  right  of  recovery.    Hardy  et  al  v.  Sexton  et  aL    OaL 
!         702.  '^ 

3ee  Bankruptcy,  1:  Estates  of  Dbcxabed  Persons:  Guardian  and  Wari>»  2l 

STOCK  AND  STOOKHOLDERa 

1.    PURCBASB  OF  STOLEN  STOCK  CERTIFICATES— RiORTS  OF    BONA  FIDB  PUBCHABIB.— 

Judgment  and  order  reversed  on  authority  of  Barstow  v.  Savage  Mining  Compaay, 
1  West  Coast  Rep.»  116.    Swim  v.  Bemhard.    Cal  625. 

See  Corporations  2-5:  Evidencb,  11:  Pledge,  1-2. 
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STREETS  AND  HIGHWAYS 

!•  OorinT  Road— Prochedinos  to  opxn— Txkh  of  County  Court.— The  proper  time 
for  the  county  court  to  consider  the  report  of  the  yiewers,  in  prooeedin^B  to  opoi  a 
county  road,  u  during  the  regular  term  of  the  court  next  ensuing  after  the  plat  and 
survey  of  said  road  have  been  delivered  to  the  county  clerk,  and  not  during  a  special 
tenn.  A  claim  for  damages  filed  during  such  regulao*  term  is  in  time.  Tonqjkins  v. 
Clackamas  Co.    Or,  598. 

2-  Grading  Street  in  San  Franctsco — Order  for— NoncB  of  Intention. — The  board 
of  supervisors  of  San  Francisco,  upon  the  recommendation  of  the  superintenaent  of 
streeto,  were  authorized,  under  the  statute  of  1872,  to  give  notice  of  their  intention 
to  order  l^t  Broadway,  fzx>m  the  west  line  of  Buchanan  street  to  the  west  line  of 
Webster  street,  be  graded,  without  any  petition  therefor,  when  two  blocks  upon 
each  side  of  the  saia  portion  of  Broadway  had  been  graded.  Dyer  v.  Hq/det\fddL 
Col  585. 

3.  The  Same — Becomkendation  that  Work  be  Done— Findings. — In  an  action  to 

enforce  the  lien  of  an  assessment  for  such  work,  a  finding  that  the  same  was  ordered 
without  the  recommendation  of  the  superintendent  of  streets  is  erroneous,  when  no 
such  issue  is  raised  by  the  pleadings,  and  neither  party  introduced  any  evidence 
thereon.     Id. 

4.  Dismissal  of  AcnoN  as  to  Certain  Defendants — Practice. — The  dismissal  of 

such  actions  as  to  defendants  not  having  any  interest  in  the  land  assessed,  is  not 
error  prejudicial  to  the  other  defendants.     la. 

5.  AcnoN  TO  Enforce  Street  Assessment — Parties  Defendant— Heirs  need  not  be 

Joined.  — An  action  for  the  enforcement  of  the  lien  of  a  street  assessment  under 
section  17  of  the  act  of  April  Ist,  1872,  may  be  brought  against  an  executrix,  without 
joining  the  heirs,  of  a  deceased  person,  although  the  latter  are  in  fact  the  owners  of 
the  land  assessed.^  Such  heirs,  if  originally  joined  in  the  action,  may  be  dismissed, 
and  judgment  rendered  against  the  executrix.     Parker  v.  Bemal  et  ai.     Cal  428. 

6.  Street  Assessment — Denlil  of  Ownership — Nonsuit — DJbiURRER. — In  an  action 

to  enforce  a  street  assessment,  if  the  answer  denies  the  allegations  of  the  complaint 
as  to  the  defendants'  ownership  of  the  property  assessed,  and  the  plaintiff  introduces 
no  evidence  in  support  thereof,  a  nonsuit  should  be  granted.     A  denial  of  such  alle- 

fation,  on  information  and  belief,  if  not  sufficiently  certain,  should  be  objected  to 
y  demurrer.     Harney  v.  McLeran  et  al.     CaL  218. 

7.  BntBET  Assessment—  Judgment  affirmed. — Dcrland  v.  Bemal  et  oL    Cal  381. 

See  Nuisance,  3. 

SUMMONS. 

1.  Service  of  SuiImons  bt  Plaintiit— Default — Judgment. — The  service  of  a  sum- 

mons by  plaintiff  in  an  action,  although  specially  deputized  by  the  dieriff  to  make 
the  same,  is  void,  and  a  judgment  by  default  entered  upon  such  service  is  a  nullity. 
Tolnnigee  v.  Drake  et  al.     Col.  253. 

2.  Proof  of  Service  of  Summons — ^Default  Judgment,  when  Void. — Proof  of  serv- 

ice of  summons  in  a  case,  by  a  person  other  than  the  sheriff,  is  a  condition  precedent 
to  a  judgment  by  default  If  such  proof  is  not  made,  as  required  by  law,  the 
court  acquires  no  Jurisdiction  of  the  person  of  the  defendant,  and  has  no  authority 
to  render  judgment  against  him.  Such  judgment  would  be  null  and  void.  Lyons 
v.  Cufminghom  et  al.     Cal.  294. 

3.  The  S.vme— Affidavit  must  show  Age  of  Person  Serving. — The  affidavit  of 

service  of  summons,  by  a  person  other  than  a  sheriff,  must  expressly  state  that,  at 
the  time  of  service,  the  person  making  the  same  was  over  the  age  of  eighteen.  It 
is  not  enouKh  to  state  that  such  ^rson  is  a  '*  white  male  citizen  of  the  United 
States,"  as  that  expression  does  not  imply  that  he  is  an  elector,  and,  consequently, 
over  the  age  of  twenty-ono.     Id. 

4.  Affidavit  of  Service  of  Summons— Residence  of  Defendant. — Where  the  affi- 

davit of  service  of  summons  states  that  the  defendant  was  served  in  a  certain  county, 
it  will  be  presumed  that  he  was  a  resident  of  such  county.  PelUer  v.  OiUespie  et 
al.    CUL  600. 

See  Infants,  2. 

SUPREME  COURT. 

1.  Supreme  Court  Judges— Power  of  to  issue  Writb  in  Vacatiov.— The  judges  of 
tiM  supreme  court  cannot,  acting  singly  or  in  vacation,  issue  any  of  the  writs  enumer- 
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fttad  in  ■eotion  3  of  article  VI  of  the  ooliititatioi&y  or  hetr  or  determiiie  the 
ariaiiig  thereoo.    In  rt  Oarvey.     CoL  247. 

See  Appbal,  7i  & 

SURVEY. 
See  Public  Lands,  3,  6. 

SWAMP  LANDS. 

L    RaCLAMATION  STAT17TB8  KOT  IN  CONFLICT  WITH  UNITED  STATES  CoNBTrTUTION. — The 

ttatatea  of  this  stftte,  regnlating  the  formation  of  redamation  districts,  the  levying 
of  assessments,  and  the  mode  of  collecting  the  same,  are  not  iu  conflict  with  the 
fovrteenth  amendment  of  the  United  Staten  constitution;  nor  are  the  same  in  vio- 
lation of  section  10,  article  I  of  said  constitution,  forbidding  tho  passage  of  anj 
taw  impairing  the  obligation  of  contracts,  on  the  ground  that  the  state,  in  accepting 
the  grant  anaer  the  ''Arkansas  Act,"  assumed  the  1  urden  of  reclaiming  the  land, 
and  cannot  impose  this  burden  upon  its  grantees.  Reclamatimi  Dutrict  No.  108  v. 
Hagar.     Ctd.  283,  288,  289.    Reclamation  District  v.  Martin.     Cal  289. 

2.  Apportionment  op  Assessment— Equality  of  Burden  or  Benefit. — Whether  or 

not  the  mode  of  assessment  is  in  accordance  with  proper  apportionment,  or  eqoality 
of  burden  or  benefit,  is  for  the  consideration  of  the  legislatare,  in  the  absence  of  a 
palpable  violation  of  private  rights.  In  the  present  case,  the  court  cannot  say  that 
the  burdens  to  be  borne  are  not  equal  in  proportion  to  the  benefits*     Id. 

3.  Such  Assessment  mat  be  made  Payable  in  Gold  Coin.    Id. 

4.  Bt-Law  of  Assessment  District— Subsequent    Assessment.— A   bv-law  of   an 

assessment  district,  prohibiting  an  indebtedness  to  accrue,  in  excess  of  the  amount 
of  assessment  levied,  cannot  invalidate  an  assessment  levied  in*accordance  with  sec- 
tion 34  of  the  act  of  1868.  Id. 
Ti,  Power  of  Trustees  of  Reclamation  Districts  to  Employ  Counsel.-  The  tnutees 
of  reclamation  districts  are  authorized  to  employ  special  counsel,  other  than  the  dis- 
trict attorney  of  their  respective  counties,  in  tho  pro.ecution  of  actions  for  the 
enforcement  of  assessments,  and  to  provide  for  tho  payment  of  their  services  oat  ol 
subsequent  assessments.     Id. 

6.  Constitutionality  of  Assessment.  — An  assessment  for  the  reclamation  of  swamp 

lands,  although  not  made  by  a  municipal  coiporation,  is  not  unconstitutional.    Id. 

7.  Rbo^mation  District— Lands  within  other  County— Powbr  of  Suprr\tsobs 

Over. — The  legislature  may  confer  on  the  board  of  supervisors  of  one  county  the 
power  to  include  within  a  reclamation  district  any  lands  within  another  county.     Id. 

8.  Action  to  Enforce  Assessment — Real  Party  in  Interest— Declamation   Dis- 

trict AS  Plaintiff. — In  an  action  to  enforce  an  assessment  for  the  reclamation  of 
swamp  lands,  brought  undnr  theact  of  March  28th,  1868,  the  reclamation  district  is 
the  real  party  in  interest,  and  a  judgment  therein,  ren<lered  in  favor  of  the  plaintiff, 
if  otherwise  valid,  will  not  be  reversed,  because  such  action  was  not  bronght  in  the 
name  of  the  people.     Id. 

9.  Reclamation  Xands — Foreclosure  of  Lien  of  AasEssMENT — Plain xiff—Res  Ad- 

judicata. — In  an  action  to  foreclose  the  lien  of  an  assessment  on  reclamation  lands, 
when  the  supreme  court  had  reversed  a  judgment  entered  in  favor  of  the  defendant, 
after  his  demurrer  had  been  sustained  on  tho  ground  that  the  facts  stated  in  the 
compUint  did  nut  constitute  a  causo  of  action,  ou  a  subsequent  appeal  iu  the  same 
action  it  will  not  hold  that  the  action  was  brought  in  the  name  of  the  wrong  plaintiff, 
as,  for  example,  in  the  name  of  tho«reclamatiou  district,  instead  of  in  the  name  of 
the  people.     Reclamation,  Dutrict  No.  3  v.  Goldman.    'CaL  97. 

10.  Reclamation  District—  Formation  of^-Notice  of  Meeting.  — The  meeting  for  the 
reorganization  of  a  reclamation  district,  under  the  a'?t  of  March  28th,  1868,  may  be 
called  by  the  swamp  land  clerk  of  the  boanl  of  supervisors,  as  by  the  proviso  to  the 
forty-sixth  section  of  such  r.ct  the  board  is  authorized  to  employ  a  clerk  to  attoid 
to  matters  pertaining  to  swamp  lands.     Jd. 

11.  The  Same — Due  Proce.ss  of  Law — Notice — .Vmsbssment.— An  assessment  for  the 
reclamation  of  swamp  lands,  which,  acconliu^  to  the  law  of  thi^  state,  can  only  be 
enforced  by  suit  against  the  tax-payer,  and  in  whicli  notice  must  Ix)  given  to,  and 
an  opportunity  afforded,  him  to  question  the  validity  of  the  assessment,  is  not  an 
infringemeilt  upon  the  provision  of  tho  United  States  constitution,  which  declares 
that  no  state  shall  deprive  any  person  of  nwperty  withont  due  prootit  d  law.    /dL 
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12.,  Tbk  Sahb— Fnn>iNCW— Stidsnce — Statkkbrt.— The  finding 'that  no  attttement,  m 
required  by  the  amended  section  34  of  tbo  act  of  18^,  was  ever  presented  by  the 
board  of  trustees  of  the  district  to  the  board  of  superrisoFS,  reriewed,  and  held  not 
sustained  by  the  evidence.     Id. 

13b  Thx  Sams— Assessmskt  of  Lawds  not  BKNErrrxD.— Lands  lying  within  a  recla- 
mation district,  which  would  not  be  benefited  by  a  proposed  assessment,  need  not 
be  assessed.     Id. 

14.  Thx  Tbustbxs  of  a  Kbclamation  District  have  discrbtiok  to  make  trifling  devi- 
ations from  the  approved  plans,  or  deviations  which  would  result  in  benefit.     Id, 

15.  Appboval  of  Formation  of  District — Additional  Assessment. — The  formation 
of  reclamation  districts  previously  existing,  and  reorganized  under  the  act  of  1868, 
need  not  be  approved  by  the  board  of  supervisors  of  the  county  in  which  the  dis- 
trict is  situated.  As  to  such  district,  the  board  of  supervisors  have  power,  when- 
ever the  tax  levied  is  insufficient  to  pay  for  the  reclamation,  or  for  necessary  repairs, 
to  make  additional  levies  of  assessments,  upon  revised  estimates  furnished  by  the 
trustees.    Id. 

16.  Reclamation  of  Swamp  Lands — Action  to  enforce  Assessment — Evidencb  that 
Lands  were  not  Benefited  not  Admissibi^. — The  board  of  supervison,  in  hear- 
ing the  petition  for  the  formation  of  a  reclamation  district,  and  in  making  the  order, 
has  jurisdiction  to  determine  what  lands  would  be  benefited  by  the  proposed  system 
of  reclamation,  and  to  include  such  lands  within  the  district  and  their  determina- 
tion cannot  be  inquired  into;  the  trustees  have  authorilr^  to  cause  surveys,  plans, 
location  and  estimates  of  the  cost  of  the  work  to  be  made,  and  the  commissioners 
have  authority  to  assess  upon  each  and  every  acre  within  the  district,  to  be  reclaimed 
or  benefited,  a  tax  proportionate  to  the  whole  expense,  and  to  the  benefits  which 
would  result  from  the  works.  Such  jurisdiction  and  autiiority  being  given  by  the 
statute,  it  is  not  competent  for  the  court  below,  in  an  action  to  enforce  an  assess- 
ment, to  determine  that  certain  lands  assessed  were  not  benefited,  or  that  such 
benefit  was  not  of  the  value  of  the  assessment     People  v.  Hagar,     Col  287. 

TAXATION. 

1.  Ck>N8TiTunoN  Law — Double  Taxation. — ^The  constitution  of  California  does  not 

authorize,  but  forbids,  double  taxation.  San  Franeiwoy,  J,  W,  Mackey  ( U.  8, 
Or.  CtJ  Cat  407. 

2.  Stock  JbrD  Pbopbbtt  of  Cobpobation. — TaxiujB^  all  the  property  of  corporations 

to  the  corporation,  and  at  the  same  time  taxmg  the  stock,  wluoh  represents  the 
property,  to  the  holder,  would  be  double  taxation.     Id. 

3.  ^togk   of   Domestic   Cobpobation — Tangible   Fbopebty  in  Another  State. — 

Shares  of  stock,  owned  by  a  citizen  and  resident  of  the  state  of  Nevada,  in  a  Cali- 
fornia corporation,  having  its  principal  place  of  business  in  California,  but  whose 
tangible  property  is  all  situate  and  taxed  in  Nevada,  are  not  taxable  to  the  owner 
imder  the  constitution  and  laws  of  California,  in  the  state  of  California.  The 
dtua  of  the  stock,  in  such  cases,  for  the  purposes  of  taxation,  is  the  residence  of  the 
owner.     Id, 

4.  Srus  of  Money  Cbbdite  and  other  Solvent  Cbedits — ^Taxation.-— There  bein;; 

no  statutory  provision  to  the  contrary,  the  sUus  of  money  credits,  and  other  solvent 
credits,  for  the  purposes  of  taxation,  is  the  residence  of  the  owner  or  creditor.     Id. 

5.  Taxation  of  Resident  of  Nevada  on  Solvent  Cbedits. — A  citizen  and  resident 

of  Nevada  is  not  taxable  in  California,  under  its  constitution  and  laws,  upon  money 
credits  and  other  solvent  credits,  not  secured  by  mortgage,  trust  deeds,  etc.,  due 
from  citLzens  and  residents  of  California.     Id, 

6.  Assessment  of  Real  Pbopebty— Mistake  in  Name  of  Owner. — In  a  suit  against 

the  owner  of  real  property  to  recover  the  i&x  levied  on  it,  a  mistake  in  the  name  of 
the  owner,  in  the  assessment  of  the  land  upon  which  the  tax  iri  based,  does  not 
render  the  assessment  thereof  invalid,  nor  furnish  any  defense  to  the  suit.  Ltdee 
Goumty  v.  Sulphur  Bank  Quieknlver  Mining  Company.     Col.  186. 

7.  Aesessment  of  Personal  Pbopebty— Mistake  in  Name  of  Owner. — But  a  mistake 

in  the  name  of  the  owner  in  the  assessment  of  personal  property  upon  which  a  tax 
is  based,  unless  the  mistaken  name  is  legally  equivalent  to  the  true  name,  does  in- 
validate the  assessment,  and  constitute  a  defense  to  a  suit  brought  against  the  owner 
to  recover  such  tax.  Id. 
&  The  Same. — Tax  proceedings  must  be  in  strict  accordance  with  the  statute.  With- 
out an  assessment  all  subsequent  proceedings  are  nullities.  An  assessment  of  per- 
sonal property  to  a  named  person,  other  tluua  the  owner,  is  absolutely  void.    Id. 
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9.  Thx  Sakb. — ^An  MBeMment  of  penonal  property  was  made  to  '^Snlphiir  Bank  Q.  M. 

Co..  F.  Fiedler,  agent.'*  ffela,  that  this  was  not  equivalent  to  or  the  same  thmg  as 
"  Salphur  Bank  QnicksilTer  Mining  Company,"  thetme  uiune  of  the  owner,  and  the 
assessment  and  tax  based  thereon  were  void.     fd. 

10.  Ass£SSMKMT  OF  RsAL  pROFBRTY — DssGBiTTioiv  ov  THE  Lamd. — Under  fecsL  d6SD- 
3658  of  the  political  code,  it  would  seem  to  be  a  sufficient  assessment  of  a  txaet, 
where  such  tract  does  not  contain  more  than  640  acres,  to  describe  it  by  stating  the 
congressional  subdivisions  contained  in  it  where  it  has  been  sectionized.  The  de- 
scription, "  a  tract  of  land  entered  by  Frazier  in  section  13,  township  13,  range  7,** 
is  fat^y  defective.    Id. 

11.  Levy  of  Taxes  by  Board  of  Supervisors. — When  a  board  of  supervisors  duly 
adopted  an  order  **  thAt  they  have  this  day  fixed  the  rate  of  county  and  district  tax 
to  be  levied  and  collected  upon  each  one  hundred  dollai-s  of  the  assessed  valuation  oi 
the  county,  etc.,  *  *  *  as  follows,  to  wit:  state  fund,  0.64;  general  county  fund, 
0.40;  counter  school  fund,  0.37,  etc.  *  •  •  Total  state,  county  and  district  tax, 
1880^1,92.75."  Held,  that  the  omission  of  the  word  * 'cents  from  tlie  various 
items  of  the  levy  did  not  invalidate  the  order  levying  the  tax  nor  render  the  levy 
ineffectual.  Taking  all  the  order  together  these  various  items  plainly  mean  so  many 
**  cents"  upon  each  one  hundred  doSars.     Id. 

12.  Original  AssBsaiiBNT  Roll — Evidence. — Where  a  board  of  supervisors  have  dis- 
pensed with  a  duplicate  assessment  roll,  the  original  assessment  roll  is  prima/ack 
evidence  in  the  same  manner  that  the  duplicate  would  have  been.     /d. 

13.  In  AN  AflSBSSMENT  FOR  Taxes  THE  ABBREVIATION  "  DOLLS  "  18  equivalent  to  dollan. 
SaUdmry  v.  SfUrley.     OaL  688. 

14.  Constitutionality  of  a  Statute  Imposing  a  Tax.— The  following  amendment  ol 
chapter  88,  of  the  general  laws  of  Colorado,  was  enacted  by  the  legislature  in  1879: 
**  The  board  of  county  commissioners  of  the  respective  counties  of  the  state  may 
levy  a  property  tax  for  road  purposes,  which  shall  not  exceed  one  dollar  on  each 
one  hundred  dollars,  to  be  levied  and  collected  in  the  same  manner  and  at  the  same 
time  as  other  property  taxes  are  levied  and  collected  in  each  year;  but  all  property 
included  withm  the  limits  of  incorporated  towns  or  cities  shall  not  be  subject  to  the 
tax.  Heldf  that  the  last  clause  of  this  statute,  purporting  to  exempt  property 
within  incorporated  towns  and  cities,  is  unconstitutional  and  void,  being  in  ocmflict 
with  provisions  of  the  state  constitution,  which  declares  that  * '  all  taxes  shall  be 
uniform,  upon  the  same  class  of  subjects,  within  the  territorial  limits  of  the  aathonty 
levying  the  tax,"  and  that  '*  all  laws  exempting  from  taxation  prox)erty  (Aher  than 
hereinbefore  mentioned,  shall  be  void."  And  such  statute  must  be  construed  and 
enforced  as  though  such  final  clause  had  never  been  enacted.  Board  of  County  C6m- 
mimonera  v.  Owen  et  oL    CoL  157. 

15.  Taxation — Assessment  for  Sewer — Notice  of  Apportionment—  Due  Procbbs  of 
Law. — ^The  legislature,  under  the  constitution  of  Colorado,  has  power  to  provide  for 
an  assessment  of  a  tax  for  a  sewer  upon  the  propertv  within  a  given  district  aooord* 
ing  to  the  area,  and  not  according  to  the  value  of  the  property.  In  such  case  the 
apportionment  of  the  tax  is  a  mere  mathematical  calculation,  and  a  failure  to  g^\t 
the  taxpayer  notice  thereof,  when  an  opportunity  to  be  heard  concerning  all  other 
steps  in  the  tax  proceeding  is  given,  is  not  a  denial  of  due  process  of  law.  OUlritf 
etal  V.  City  of  Denver  (U.  8.  Cir.  Ct.)  Col.  206.  Broum  v.  Denver  (U.  8.  Cir, 
CL)    Col.  210. 

l&  Enforcement  of  Tax,  when  Enjoined — Irregularities  in  Tax.— Equity  will  not 
enjoin  the  enforcement  of  a  tax,  for  mere  irregularities  in  the  exercise  of  a  consti- 
tional  taxing  power,  or  for  excess  in  the  amount  of  the  tax,  unless  it  lie  alleged  an«l 
shown  that  aU  the  taxes  conceded  to  be  due,  or  which  the  court  can  see  ought  to 
be  paid,  or  which  can  be  shown  to  be  due  by  affidavits,  have  been  paid  or  tendered, 
without  demanding  a  receipt  in  full     Id, 

17.  State  Board 'OF  Equalization — Assessment  of  Mortgages— Eqcalization  of. — 
Under  section  9,  article  XIII,  of  the  constitution,  the  state  board  of  equalisation, 
in  raising  the  assessment  roll  of  a  county,  has  power  to  increase  the  yaiuation  of 
mortgages  as  already  assessed.    Schroeaer  v.  Grady,  Tax  Collector,  etc     OaL  627. 

See  Lease,  5. 

TAX  COLLECTOR. 
See  FROHiBnTON,  2. 
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TELEGRAPH  OOMPANIfiS. 

1.  Teudobaph  OoKPAinxs — Measure  or  Damages  Against. — ^A  telegraph  company  is 

liable  for  whatever  Iobs  naturally  and  in  the  usual  course  of  things  follows  ^om  its 
failure  to  transmit  a  message  promptly  and  correctly,  although  such  messMw  was 
written  in  cipher  or  was  otherwise  unintelligible  to  the  company.  Hart  v.  Western 
Union  TeUgraph  Co.     Col.  37. 

2.  The  Same— Stipulation  limitino  Liability — Negligence. — A  stipulation  printed 

on  a  blank  upon  which  a  telegraph  message  is  sent,  purporting  to  exempt  the  tele- 
ffraph  company  from  all  liabflity  for  mistakes  or  aelays  in  the  transmission  or 
ddhvery,  or  for  non-delivery  of  any  unrepeated  message,  whether  happening  by  tlie 
n^ligence  of  its  servants  or  otherwise,  beyond  the  amount  received  for  sending  the 
same,  is  void  for  want  of  consideration.  Such  company  cannot  stipulate  against  or 
limit  its  liability  for  mistakes  happening  in  consequence  of  its  own  fault,  such  as 
want  of  proper  skill  or  ordinary  care  on  the  part  of  its  operators,  or  the  use  of 
defective  instruments.  Such  companv  is  exempt  only  for  errors  arising  from  causes 
beyond  its  control,  and  the  burden  of  showing  such  exemption  rests  upon  it,  in  an 
action  to  recover  for  an  alleged  loss.  Id. 
S.  TIhe  Same— Exemption  from  Liabilitt — Atmospheric  Influences. — A  telegraph 
company  is  not  liable  for  a  loss  ariaing  from  a  mistake  in  the  transmission  of  a 
message  when  such  mistake  was  occasioned  by  a  break  in  the  electric  current,  pro- 
dnced  by  atmospheric  influences  beyond  the  company's  control     Id.  • 

TENANT. 
See  Landlobp  akd  Tknaitt. 

TENANTS  IN  COMMON. 

i.   The  PofisnsioN  of  one  Tenant  in  Common  is  Presumed  to  be  lote  the  Bbmewt 
of  alL     McNeUy.  Ftrst  CangregaihncU  8oc.     Cal.  42L 

See  EjECTBfXNT,  2,  3;  Redemption*  1,  2. 

TENDER. 

1.  Tender — Objections  to  Sufficienct  of^ Waiver. — Objections  to  the  safficienoy 

of  the  amount  tendered  must  be  made  at  the  time  of  tender,  or  the  same  are 
waived.     Oakland  Bank  <^  Savingt  v.  Apjdegatih.     CaL  605. 

2.  Action  for  Part  Rescission  of  Contract— Offfjei  to  Rotund  Amount  Decreed, 

WHEN  Dispenses  with  Tender. — Where  a  plaintiff  comes  into  a  court  of  equity 
asking  for  a  rescission,  in  whole  or  in  part,  of  a  contract,  or  to  be  relieved  of  a  portion 
of  a  contract,  and  the  taking  of  an  account  is  necessary  for  the  ascertainment  of 
the  sum  to  be  repaid,  or  the  sum  is  to  bo  liquidated  by  an  adjudication,  based  on 
evidence  of  facts  independent  of  the  terms  of  the  contract,  an  offer  to  refund  such 
sum  as  shall  be  decreed,  is  a  sufficient  offer  to  do  equity.  In  such  case,  the  plaintiff 
cannot  determine  in  advance  of  the  suit  the  amount  by  him  to  be  repaid,  and  is 
not  required  to  make  an  actual  tend^  of  such  amount  before  commencing  his 
aSction.     Sutter  Street  i?.  B.  v.  Baum.     Cal.  291. 

TORTS. 
See  Corporations,   1. 

TRADE   MARK& 

1.  Trade  Mark— Exclusive  Use  of— Recording  with  Secretary  of  State. —Sub- 
seqnent  to  the  adoption  of  the  code,  a  right  to  the  exclusive  tise  of  a  trade  mark 
or  name,  in  this  state,   cannot  be  acquired,  unless  it  be  filed  for  record  with  the 
^seereiary  of  state.      WhUtier  et  at.  v.  IHetz.     CaL  356. 

TRANSCRIPT  ON  APPEAL. 
"See  Appeal;  14,  18-20 ;  New  Trial.  7. 

TRUST  DEED. 

1.  Judgment  and  Order  Affirmed  upon  authority  of  Savins^  and  Loan  Society  v. 
Bateman,  10  Pac.  C.  L.  J.,  795.     Savings  and  Loan  Soc.  v.  Ihtrkin  et  aL     Cal.  534. 
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TRUSTS. 

1 .  Pastus  to  a  StTiT. — Where  a  trastee  sues  to  recover  poeeession  of  the  trast  |«mwitj 
for  the  benefit  of  the  cettui  que  trusty  merely  or  simply  to  enforce  his  right  thefeto 
against  third  persons,  such  cestui  que  trust  is  not  a  necessary  party  thereto;  9»d.  in 
a  snit  to  set  aside  an  assignment  or  conveyance  made  to  hmder  or  delay  erediton, 
the  grantor  or  assignor  therein,  if  he  has  parted  with  all  his  right  in  theproperty, 
is  not  a  necessary  party  either,     ffickox  v.  Elliott  (U,  S.  Cir.  CL)    Or,  397. 

See  CoNSiDXRATioK.  1 :  Venue,  4:  Wills»  1,  2. 

ULTRA  VIRES. 
See  Corporations,  3. 

UNDERTAKING  ON  APPEAL. 
See  Appeal,  15,  16 ;  Statute  of  LiiaTATiONS»  3. 

UNITED  STATES  COURTS. 

See  Abatement,  2. 

USE  AND  OCCUPATION. 
See  Statute  of  Limttationr,  3,  4. 

VALUE. 
\  See  EyxDBNCE,  11 ;  Labcsnt,  2. 

VARIANCE. 
See  Goods  Sold  and  Delxvkred;  NBaLiGENCB,  12. 

VENDOR  AND  VENDEE. 

1.  Statements  of  a  Vendor  of  Personal  Property  icade  after  a  Sale  thereol,  are 
not  part  of  the  res  gestce,  and  are  inadmissible  in  an  action  against  a  vendee.  Octrhek 
V.  Bowers.     Cal.  601. 

See  Consideration,  1;  Fraud,  4. 

VENUE. 

1.  Actions   against  Corporations— Venue — Constitutional  Law. — Section  16  of 

article  XII  of  the  constitution,  providing  that  a  corporation  or  association  may  be 
sued  in  the  county  where  the  contract'is  made  or  is  to  be  performed,  or  where  the 
obligation  or  liability  arises,  or  the  breach  occurs,  or  in  the  county  where  the  princi- 
pal place  of  business  of  such  corporation  is  situated,  subject  to  the  power  of  the 
couA  to  change  the  place  of  trial  as  in  other  cases,"  is  applicable  to  actions  arising 
from  torts  as  well  as  from  contracts.  Such  provision  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United  States.  Lewis  tt  al. 
V.  S.  P.  a  R,  Ji.  Co.     Cal  616. 

2.  Place  of  Trial  of  Real  Actions — Construction  of  Constitution. — Sectkn  5. 

article  VI,  of  the  constitution  of  1879,  requiring  "  that  all  actions  for  the  recovery 
of  the  possession  of,  quietins  the  title  to,  or  for  the  enforcement  of  liens  upon  real 
estate,  shall  Iks  commencea  in  the  county  in  which  the  real  estate,  or  any  part 
thereof  afifected  by  sitch  action  or  actions,  is  situated,"  is  not  retrospective  in  its 
operation.  Consequently,  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, as  the  successor  of  the  district  court,  has  jurisdiction  to  hear  and  determine 
an  action  for  the  foreclosure  of  a  mortgage^  pending  in  such  latter  court  at  the  adop- 
tion of  the  present  constitution,  although  the  lana  affected  thereby  is  situated  m 
another  county.      Wait  et  al.  v.  Wright  et  o^     Cal,  622. 

3.  Action  to  set  aside  Fraudulent  Conveyance — Place  of  Trial  of.— An  actioD 

by  an  execution  creditor  to  set  aside  a  deed  made  b^  his  execation  debtor,  upon  the 
ground  that  the  same  was  fraudulently  execated,  is  not  an  aotioii  to  enforoe  a  lien 
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upon  real  property,  and  need  not  be  commenced  in  the  ooonty  whete  the  land  ii 
atnatod.    Beach  v.  Hodgdom  HaL    CaL  6ia 

4.  AcfnoH  TO  Entobgb  Tbust  on  Beal  and  Pxbsonal  Ebtatb— Placb  or  Txial. — 
An  action  to  enforce  a  tnut  on  both  reel  and  personal  estate,  is  not  baaed  on  a  lien, 
nor  is  it  a  suit  to  enforce  a  lien.  Sn<di  action  may  be  brought  and  prosecuted  in  the 
eoonty  in  which  the  tnistee  resides,  althoash  the  real  estate  sabiect  to  the  trust  is 
situated  in  another  coonly.    Le  Breton^  €MnCr,  etc  ▼.  Superior  Court    CaL  142. 

&  Chanob  or  Venus— OoNYENiXNCB  or  WirNsasES — ^Dibgbetion  or  Coubt. — The  rul- 
ing of  the  trial  court  on  a  motion  for  a  change  of  venue  on  account  of  the  conven- 
ience of  witnesses,  when  the  motion  is  contested  on  the  same  ground,  will  not  be 
interfered  with  unless  there  has  been  an  abuse  of  discretion.  Bean  v.  Oregg.  CoL 
241. 

6.  Changs  or  Vxnvs— TilfsiORFiLZNO.AniDAViT  or  M^Bm  and  Dbicand.— In  an 

application  for  a  change  of  venue  the  affidavit  of  merits  and  demand  that  the  trial  be 
had  in  the  proper  manner,  filed  bv  the  defendant  before  he  answers  or  demurs,  are 
of  no  avaiL  Such  affidavit  and  demand  must  be  filed  when  the  defendant  appears 
and  answers  or  demurs.    NteoU  v.  NicoU,    Cal,  219. 

7.  1^  Sams-— AmDAViTS  or  MsmiB  kabs  bt  Attobnst. — Such  affidavit  may  be 

made  by  the  attorney  for  the  defendant  if  it  states  a  sufficient  reason  for  the  de- 
fendant's not  making  it.    I<L 

8b  Changs  or  Vsnus  whsn  DsrsNDANTS  bbsids  in  DmsBSNT  Countibs. — A  change 
of  the  place  of  trial  of  an  action,  to  the  county  in  which  SMst  of  the  defendants  re- 
side, may  be  had,  when  aU  of  the  defendants  who  were  served  or  have  appeared 
unite  in  a  demand  for  a  change.     IkUhgeb  v.  Tiscorma  et  oL     CaL  370l 

9.  Teb  Same— DisQUAuncATioN  or  Judos  as  ArrscnNG  Right  to  Changs.— The  dis- 

aualification  of  the  judge  of  the  county,  to  which  such  change  is  demanded,  to  trv 
lie  case,  does  not  affect  the  right  of  the  defendants  to  have  it  transfeired  to  such 
county  for  triaL     Id, 
lOi  ]>SMAND  roB  Changs  or  Vsnttb— AnrHOBirror  Attobnst  to  Make. — ^An  attorney 
has  authority,  at  the  time  he  appears  for  the  defendants,  to  siffn  a  demand  for  a 
change  of  the  place  of  trial.    Peopie  «d  rtL  e(e,,  v.  Lixrue  et  al,     CaL  697. 

11.  Changs  or  Venus— Atfidavit  or  Merits,  what  must  State.— An  affidavit  of 
merits,  for  use  on  a  motion  for  a  change  of  the  place  of  trial,  must  aver  that  thd 
affiant  has  fully  stated  the  caee  to  his  oounseL  An  aveimen  t  that  he  had  fully  stated 
hte  ease  and  the  facts  constituting  his  drfenee  in  the  action,  is  not  sufficient.     Id, 

12.  Changs  or  Venus- Pbejudios  or  Judge— ArriDAViT  or.  — An  affidavit  for  a  change 
of  venue  on  the  ground  of  prejudice  of  the  judee  and  of  the  inhabitants  of  the 
county,  must  state  the  facts  showing  such  prejudice.  A  mere  averment  of  preju^ 
dice  is  not  enough.    De  Walt  v.  HartzelL    CoL  572. 

VERIFICATION. 
See  Contempt,  1. 

WAIVER. 

See  Insueance,  4;  Tender.  1. 

WARD. 
See  Guardian  and  Wardu 

WARRANTY. 

L  Breach  or  Warranty  or  Title— Measure  or  Damages.— The  measure  of  damages 
in  an  action  for  breach  of  warranty  of  title  to  real  estate  is  the  value  of  the  prop- 
erty at  the  time  of  sale,  to  be  ascertained  by  the  purchase  price,  with  interest 
thereon  and  reasonable  costs,  if  any  were  expended  in  defense  of  the  title  by  the 
plainti£    Hoffman  v.  BoscJl    Nev.  36. 

See  Sale,  3. 

WATER  RIGHTS. 

!•  Rights  or  Grantee  in  Natural  Streams  at  Common  Law  in  Ualitormia. — What- 
ever limitations  there  may  be  upon  the  right  which  the  grantee  of  a  parcel  of  land 
acquires  in  a  natural  stream  of  water  running  over  it,  it  is  well  settled,  both  by  the 
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caaaufm  hsw  and  in  thu  staie^  tliat  the  ri^^  itaall  is  ineideni  to  the  ptopvtyii 
the  land,  and  paaaea  by  a  grant  thereof,  aa  an  incorporeal  hereditament  Zr«s  €t  aL 
Y.  Magffin  e<  a2L     OO.  206,  27& 

%  Thb  Bams— ArFBOPBiATioH  or  WATsa— CoNSisiTcnoK  ov  Codi  avd  DimvD  Szaxb 
BTATum.—- One  who  pnrchaaea  land  from  the  United  Statea,  or  from  thia  state, 
after  the  whole  or  some  part  of  the  water  of  a  natural  water-coorae,  mnniiig  throoj^ 
anch  land,  haa  been  appropriated  b^  aome  one  elae,  under  the  act  of  Conj^ieai  d 
July  26th,  1866,  or  nnaer  the  proTiaiona  of  title  VIII  of  the  oiTil  code  of  thia  atate» 
takea  aoch  land  anbiect  to  the  rights  aoqnired  by  each  prior  appropriator.  Siuk 
proTisions  of  the  oivil  code  only  affect  water  flowing  over  lands  owned  by  this  state 
or  by  the  United  Statea.  They  do  not  affect  the  rights  of  riparian  pffofiieton, 
(1)  because  it  is  expressly  declared  that  they  shall  not;  and  (2)  becauae  an  owner  ef 
land  cannot  be  divested  of  any  interest  which  he  haa  acquired  therein^  exoefit  fcr  s 
public  use,  and  not  then  until  just  compensation  has  been  made.    ItL 

Si  Tbm  Samjb-— Appbopbiation  or  Watbb  on  Pc7buo  JLand  aftbr  Date  or  PuBCBAflB.— 
The  rijzht  of  a  purchaaer  of  public  lands  of  this  state  to  have  a  natural  stream  of 
water  flowing  thereon,  at  the  date  of  his  purchase,  continue  to  flow  eurrere  soUbai^ 
is  not  affected  by  an  appropriation  of  the  waters  of  such  stream,  made  swbaeqneat 
to  the  date  of  his  purchase,  but  prior  to  the  date  of  his  patent.     Id. 

4.  RiOHTS  or  RiPABiAN  Peopbiktobs,  as  BBTWXBiT  THB1CSBLVB8  ABD  OTHXHa. — A  rip- 
arian proprieter  haa  a  right  to  the  reasonable  use  of  water,  flowins  in  n  na^inl 
stream  over  his  land«.  Wlut  is  a  reasonable  use,  in  any  given  oaae,  depeodn  upoe 
the  facte  and  circumstances  of  that  case.  Bat  it  isonly  aa  between  riparian  pro- 
prietors that  the  question  can  ever  arise.  One,  not  a  riparian  proprietor,  has  im> 
right  to  interfere,  in  any  way,  with  the  natoral  flow  of  a  stream  of  water  over  & 
riparian  proprietor's  land.    Jd, 

ft.  Thb  Same— >£8T0PPBl  in  Pais — ^What  amounts  to. — ^A  riparian  proprietor  ia  w4 
estopped  from  disputing  the  validity  of  an  appropriation  of  the  waters  of  a 
stream  flowing  through  his  land,  by  the  mere  fact  that  he  knew  of  the  intention  <rf 
the  appropriator  to  divert  such  water  before  any  was  diverted,  and  of  the  conatme* 
tion  01  works  for  such  purpose,  but  made  no  objection  thereto  before  bringing  aa 
action  to  prevent  the  same.    ItL 

6.  Appbopbiation  or  Watbb — Rights  or  Appbopbiatobs. — As  between  two  appro- 

priatortf  of  the  waters  of  the  same  atream,  the  one  whose  appropriation  was  first 
made,  haa  the  prior  right  to  the  use  of  such  water.  Simpson  v.  IVuiianu,  Kev.  580l 

7.  Thb  Saux — Amount  or   Watbb  to   which   Appbopbiatob  is  EKTrrLKDi — ^The 

amount  of  water  to  which  a  prior  impropriator  is  entitled,  is  limited  to  the  amoont 
actually  applied  to  the  purpose  for  wnich  the  appropriation  was  made.     /if. 

8.  Appbopbiation  or  Watbb — ^Bioht  or,  when  Bbqins — Relation. — ^In  detenmn- 

ing  the  time  when  a  right  to  water  by  appropriation  commences,  the  law  does  iu4 
restrict  the  appropriator  to  the  date  of  his  use  of  the  water.  The  ri^ht  to  the  uae 
of  the  water  relates  back  to  the  time  when  the  appropriator  begins  his  dam,  ditch, 
flume,  or  otiier  appliance,  by  means  of  which  the  appropriation  is  effected  ;  pro- 
vided, the  enterprise  is  prosecuted  with  reasonable  diligence.  Under  the  circom- 
stances  of  this  case,  a  delay  for  one  season,  in  using  the  water,  was  not  unreason- 
able.    Irwin  v.  StraU  et  al,    Nev.  682. 

See  Labcent,  7. 

WILLa 

1.  Will  Conotbubd—Tbusts— Recommendation  and  Rbqubst.— The  will  of  David 

D.  Oolton  contains  this  provision:  "  I  give  and  bequeath  to  my  said  wife,  Ellen  M. 
Colton,  all  my  estete,  real  and  personal,  of  which  I  shall  die  seized,  or  possessed  or 
entitled  to.  1  recommend  to  her  the  care  and  protection  of  my  mother  and  sister, 
and  request  her  to  make  such  g^ft  and  provision  for  them  as  in  her  judgment  will 
be  best."  Heldt  that  this  provision  is  not  an  absolute  gift  or  bequest  m  trust  for 
the  mother  and  sister  of  the  testetor— that  is,  not  an  imperative  command  to  make 
the  provision  for  their  support,  bat  only  a  recommendation  and  request,  leaving  the 
matter  to  the  judgment  and  discretion  of  his  surviving  wife.  CoUtm  v.  CoUtm^ 
(U.S.Cir.Ct)    C0/.II,  la 

2.  Trusts  Arising  moM  Pbec^toby  Words  in  Wills. — ^The  conditions  necessary  to 

raise  a  trust  from  words  of  recommendation  and  request  in  a  will  discussed.    Id, 
3u   Rules  roB  Construction  or  Wills  under  the  civil  code  of  California  steted  aad 
applied.     Id, 
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4.  Dbtisb— ComrrBVcnosr  ov— Salb,  and  Rbpubchasb  ov  Lavd  Dxvibsd.— A  testator 

deriaes  to  his  Mm  "  all  that  portion  of  real  eatate  he  haa  endoaed  and  now  haa  in 
hia  poaaeaaion,  anppoaed  to  oontain  one  hondred  and  forty  acrea,  more  or  leaa."  By 
other  proviaiona  of  the  will  an  intention  waa  manif  eated  to  diapoae  of  all  the  prop- 
erty toe  teatator  poaaeaaed.  Subaeqnent  to  the  date  of  the  wiu  he  aold  a  portion  of 
the  land  deviaed,  and  afterward  bought  the  aame  back,  ffeld,  that  the  portion  ao 
aold  and  bonght  back  paaaed  to  the  aon  under  the  foregoing  deriae.  In  re  EtUUe  qf 
Hopper.     Cm.  868. 

5.  iDSNTinoATioH  ov  LiiTD  DsviBXD— EviDENCX  TO  Show. — In  an  action  bv  a  deviaee 

to  recover  the  value  of  a  tract  of  land  diatribnted  to  him,  but  which  had  been  loat 
to  the  eatate  of  the  teatator  by  the  inexouaable  negligenoe  of  an  executor,  extrinaic 
evidence  ia  admiaaible  to  identify  the  land  deacribed  in  the  complaint  by  me'tea  and 
bounds,  with  that  deacribed  in  the  inventory  and  decree  of  diatribntion.  Wheeler 
V.  BoUon.  CaL  870. 
6L  JuDOMENT  AjrfiBMXB  for  the  reaaona  given  in  the  opinion  of  the  department,  reported 
in3  WeatCoaatBep.,426.    Dunne  et  aL  y.  Dunne.    Col.  628L 

WITNESSES. 

1.  iMFBACHinDiT  ov  WiTims — CoNYicnoH,  HOW  PuoYKD. — ^Uuder  aection  2051  ot 
the  code  of  civil  procedure,  a  witneaa  may  be  impeached  by  aaking  him  if  he  haa 
been  convicted  of  a  fdony.  The  convicti<m  of  a  misdemeanor,  however,  muat  be 
proved  by  tiie  record  of  conviction.     People  v.  Sckeniek,     CaL  TJ» 

See  Nkw  Tbial,  4. 
WRIT  OF  REVIEW. 

See   CSRTIDRARI. 
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SELF  DEFENSEL 
See  MuBixKB  and  Manslauortxe. 

SERVANT. 
See  MA8TXR  akd  Ssetaitxl 

SERVICE  OF  PAPERa 
See  Apfxal,  ll*  18,  22^  IsrAim,  2;  Pleadivq  aitd  Pbaodcb,  7;  SmqiaRBi  1-4 

SET-OFF. 
See  AssuanmiT,  L 

SHERIFF. 
See  AP7Kiii»  6. 

SOUTHERN  PACIFIO  IL  &  LAND  OEANT* 
Bee  PuBUo  liAirsa*  24. 

SPECIAL  LEGISLATION. 
See  CoNBTiTDnoNAL  Law. 

STATE  INDUSTRIAL  SCHOOL. 

1.  Stats  Irdustbial  School— Boabd  or  Oontbol  of>-How  Afpoihtkix— The  board 

of  control  of  the  state  industrial  school,  as  established  by  tiie  act  of  Febnuuy  12th« 
IS81,  are  not  officers  created  by  the  oonstitatioiL  The  legislatare  has  power  to  pro- 
vide^or  the  manner  of  making  orinnal  appointments  to  saoh  offices,  the  tenns  of 
office,  how  all  vacancies  shall  be  fiUed,  and  when  the  time  of  an  inoambent  appointed 
^     to  fill  a  vacancy  shall  expire.    People  v.  Osborne,     CoL  457. 

2.  The  Samib — ^Vacanct  in — Power  of  Govbbnob  to  Fill. — ^A  person  who  has  been 

appointed  to  fill  a  vacancy  in  the  board  of  control  of  the  state  indnstrial  school, 
caased  by  the  resignation  of  one  of  the  members  thereof,  is  entitled  to  hold  snch 
office  in  the  same  manner  sad  for  the  same  time  that  his  predecessor  migfat  have 
held  it,  and  until  his  snocessor  shall  be  elected  and  qualified.  While  saoh  isonm- 
bent  so  holds  such  office  there  is  no  vacancy,  within  tne  meamngof  aectioH  2  of  the 
act  of  February  12th»  1881,  whidi  the  governor  is  aathonied  to  uH  witliOQtihe  eon- 
sent  of  tiie  Moate.    Id, 

STATEMENT  OF  OASEL 
See  Affbal,  17»  22;  Nxw  TbiaLi  7. 

STATUTES. 

L  Sfeoial  Siatutb  EKFEBsnra  to  Eziarma  Law— <EKfBCT  car  Bbfial  ov  Tbiob, 
Statute. — A  local  and  spedal  statute  which  adopts  by  reference,  provisions  relating 
to  procedure  in  an  ATiafa'ng  general  law,  is  not  necessarily  abrogated  or  afiected  hv 
the  subsequent  repeal  of  tne  act  containing  the  provisions  adopted.  Schwenke  tt  al 
V.  Union  Depot  and  BaUroad  Go.    CoL  321. 

2.  Repeal  of  Statute  bt  Imflioatiok — ^Lboislatiyb  Intkzit. — The  law  does  not  favor 
the  repeal  of  existing  statutes  by  implication;  th^  wiU  not  be  adjudged  to  follow 
unless  tiiere  is  such  a  positive  repugnancy  that  the  two  statutes  cannot  oonsisteptiy 
stand  together;  tiie  legislative  mtont  to  subltitute  the  new  for  the  old  law  must 
oleariy  appear;  this  intent  is  never  prima/ade  presumed.  And  a  strong  zepognancy 
or  clearer  indication  of  le^sUtive  intent  is  neoessaiy  where  the  repeal  ot  a  prior 
special  act  is  daimed  to  result  from  the  subsequent  passage  of  a  general  law.    Id, 

8.  Patent  Issued  uin>EB  Repealed  Aor  zs  Void. — ^A  patent  to  land  showing  cm  its 
faee  that  it  was  issued  under  and  in  pursuance  of  an  act  of  congress,  which  had 
been  imealed  prior  to  the  application  therefor  is  void,  and  may  m  collatsrally  at- 
tacked.^* 
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4,  Dsmr^R  Town  Sitb  Act  not  Refea;:^d.— The  act  of  May,  1864,  regarding  the  town 
■ite  of  Denver,  was  a  local  and  special  statute,  and  was  not  repealed  by  the  repeal- 
ing clause  of  the  general  town  site  act  of  July,  1864.  Nor  is  tiiere  anything  repug- 
nant or  inconsistent  in  the  provisions  of  such  acts.     Id. 

See  Chinese  Restriction  Act;  Evidence,  12. 

STATUTE  OF  FRAUDS. 

1.  Statute  op  Frauds— WRnrBN  Adbossion.s  of  Verbal  Contract. — ^Written  ad- 

missions of  a  verbal  contract  of  sale,  siffned  by  the  party  sought  to  be  charged,  are 
sufficient  to  take  such  contract  out  of  the  statute  of  frauds.  Mvrphy  v.  Jielmrich 
et  al.     Col,  301. 

2.  Statute  of  Frauds— Promise  to  Answer  for  Debt  of  Another — Postponement 

OF  prior  Mortgage. — A  promise,  in  writing,  by  a  prior  mortgagee  to  a  subsequent 
mortgagee,  that,  in  consideration  of  the  lat^r's  refraining  from  enforcing  his  mort- 
gage, the  former  "  will  be  responsible  for  whatever  he  (the  mortgagor)  owes  yon  (the 
Bubeequent  mortgagee);  and  vml  see  that  the  same  is  paid,"  whether  valid  under  the 
statute  of  frauds,  as  a  promise  to  answer  for  the  debt  of  another,  or  not,  has  the 
effect,  in  equity,  of  postponing  the  lien  of  the  prior  mortgage  to  that  of  the  second. 
HeUi^  also,  that  such  promise,  under  the  Colorado  statute  of  frauds,  was  binding; 
that  forbearance  to  enforce  the  mortgage  was  a  good  consideration;  that*the  consid- 
eration need  not  be  named  in  the  promise,  and  that  the  description  of  the  debt  was 
sufficiently  definite.     Sanders  \ ,  Barlow  et  cU.  (C  S.  Cir.  Ct.)    Col,  ^3^. 

3.  Statute  op  Frauds— Promise  to  Answer  for  Debt  of  Another.— An  agreement 

between  the  treasurer  of  a  mining  company  and  a  bank,  whereby  the  former  prom- 
ised to  remit  to  the  latter  the  amount  of  all  drafts  drawn  by  the  minager  of  the 
mining  company  on  and  paid  by  the  bank,  is  not  an  agreement  to  answer  for  the 
debt  of  another  and  need  not  be  in  writing.  De  Waif  v.  HartzeU  et  aL  Col.  572. 
4t  Lien  ON  Real  Estate— Agreement  for  muot  be  in  Writing.— An  agreement  for 
the  purpose  of  creating  a  lieu  upon  real  estute  is  void  unless  the  same  is  in  writing, 
subscribed  by  the  party  to  be  charged.  In  an  action  to  enforce  such  lien  it  is  not 
necessaiy  to  allege  that  the  agreement  was  in  writing.  MarshaU  v.  Livermort 
Spring  Water  Company  et  aL     Cat.  631. 

See  Evidence,  14:  Lease,  2. 

STATUTE  OF  LIMITATIONS. 

L  Statute  of  Limitations — Anticipation  of  Defense  of— Stribjno  out  Allega- 
tions OF. — Averments  of  a  complaint,  in  anticipation  of  a  defense  of  the  statute  of 
limitations,  will  be  stricken  out  on  motion,  if  the  complaint,  without  such  aver- 
ments, states  a  cause  of  action  which  is  not  1  tarred  by  any  existing  statute.  Broohn 
V.  Bates  et  al     Col.  463. 

2.  Statute  of  Limitations— Time    Limited    for    Suing   on  Death   of  Party.— A 

person  in  whose  favor  a  cause  of  action  has  accrued,  has  the  same  length  of  time  to 
oring  suit  thereon,  notwithstanding  the  death  of  the  party  ^igainst  whom  such  cause 
of  action  has  accrued,  as  he  would  ha\'c  had  had  such  latter  person  lived.  Section 
23  of  the  act  defining  the  time  of  commencing  civil  actions,  does  not  limit  the  time- 
in  which  an  action  can  be  brought,  to  ouc  year  from  the  death  of  such  party,  in  all 
instances.  The  object  of  such  an  action  ia  to  prolong,  not  to  curtail,  the  period  for 
suing,  given  in  other  sections  of  the  act.     Rirl-ards  v.  Hutddnson.     Nev.  35. 

3.  Statute  of   Limitations— AcnoN    upon    an    Undf.rtaking    on   Appeal. — The 

complaint  alleged  that  on  Apr'l  19th,  1867,  one  Littlefield  recovered  a  judgment  in 
the  district  court  against  Nichol  and  Wcissc  for  the  possession  of  a  tract  of  land; 
that,  on  appeal  to  the  supreme  court,  an  undertaking  was  given  by  defendants,  for 
the  purpose  of  staying  execution  on  said  judgment,  whereby  defendants  jointly  and 
severally  promised  on  the  part  of  the  then  appellants  Niciiol  and  Weisse,  that  if 
said  judgment  was  affirmed,  the  said  appellants  >vouId  |uiy  the  vahie  of  the  use  and 
occupation  of  the  land  recovered  from  the  time  of  the  appeal  until  the  delivery 
of  the  possession  thereof,  not  exceeding  the  sum  of  $3,000  ;  that  said  judgment 
was  affirmed,  and  the  remittitur  was  filed  in  the  district  court  on  January  30th, 
1872;  that  the  said  land  was  conveyed  to  the  plaintiff  on  November  23rd,  ISfO,  and 
that  said  undertaking  and  all  richts  of  action  thereon  were  also  then  assigned  to 
the  plaintifif;  that  on  the  same  day  when  said  judgment  was  affirmed,  the  said 
Nichol  brought  an  action  against  said  Littleiiekl  and  others,  and  obtained  an  in- 
junction restraining  the  ddendants  therein,  including  this  plaintiff,  from  enforcing 
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ated  in  Motioii  3  of  article  VI  of  the  oonititatioa,  or  hmr  or  determine  the  maUen 
erinng  thereon.    In  re  Oarvey,    Col.  247. 

See  Afpbal,  7,  & 

SURVEY. 
See  Public  Lands,  3,  6. 

SWAMP  LANDS. 

1.  Rbglamatiok  Statutbs  kot  in  Conflict  wfth  United  States  Constitdtion.— The 

statutee  of  this  state,  regulating  the  formation  of  reclamation  districts,  the  levying 
of  assessments,  and  the  mode  of  collecting  the  same,  are  not  iu  conflict  with  the 
fourteenth  amendment  of  the  United  Statcji  constitution;  nor  are  the  same  in  vio- 
lation of  section  10,  article  I  of  said  constitution,  forbidding  tho  passage  of  aaj 
law  impairing  the  obligation  of  contracts,  on  the  ground  that  the  state,  in  acceptixig 
&e  grant  anaer  the  **  Arkansas  Act,"  assumed  the  1  urden  of  reclaiming  the  land, 
and  cannot  impose  this  burden  upon  its  grantees.  Reclamation  Duftrict  No.  108  v. 
Hagar,     Cal,  283,  283,  289.    Reclamation  District  v.  Martin,     Cat  289. 

2.  Appobtionment  of  Asse.sshent — Equauty  of  Burden  or  Benefit. — Whether  or 

not  the  mode  of  assessment  is  in  accordance  with  proper  apportionment,  or  equality 
of  burden  or  benefit,  is  for  the  consideration  of  the  legislature,  in  the  absence  of  a 
palpable  yiolation  of  private  rights.     In  the  present  case,  the  court  cannot  say  that 
the  burdens  to  be  borne  are  not  equal  in  proportion  to  thn  benefits.     Id, 
8.   Such  Assessment  hat  be  uade  Payable  in  Gold  Coin.     Id, 

4.  By-Law  of  A8.sessment  District — Subsequent    Assessment. — A   bv-law  of  an 

assessment  district,  prohibiting  an  indebtedness  to  accrae,  in  excess  oi  the  amount 
of  assessment  levied,  cannot  invalidate  an  assessment  leviei^l  in«accordance  with  sec- 
tion 34  of  the  act  of  1868.     Id. 

5.  Power  of  Trustees  of  Reclamation  Districts  to  Employ  Counsel.-  The  tmsteee 

of  reclamation  districts  are  authorized  to  employ  special  counsel,  other  than  the  dis- 
trict attorney  of  their  respective  counties,  in  tho  pro.ecution  of  actions  for  the 
enforcement  of  assessments,  and  to  provide  for  tho  payment  of  their  services  out  of 
subsequent  assessments.     Id. 

6.  Constitution ALiTY  of  Assessment. — An  assessment  for  the  reclamation  of  swamp 

lands,  although  not  made  by  a  municipal  corporation,  is  not  unconstitutional.    Id, 

7.    REOUABtATION    DISTRICT — LaNDS    WITHIN    OTHER    CoUNTY— PoWBR    OF   SUPKR\^lSOR8 

Over. — The  legislature  may  confer  on  the  board  of  supervisors  of  one  county  the 
power  to  include  within  a  reclamation  district  any  lands  within  another  county.    Id, 

8.  Action  to  Enforce  Assessment — Kxal  Party  in  Interest— IIbclamation  Dis- 

trict A3  Plaintiff. — In  an  action  to  enforce  an  assessment  for  the  reclamation  of 
swamp  lands,  brought  undor  the  act  of  March  28th,  16G8,  the  reclamation  district  u 
the  real  party  in  interest,  and  a  judgment  therein,  ren<lamL  in  favor  of  the  plaintiff, 
if  otherwise  valid,  will  not  be  reveraed,  because  such  action  was  not  brought  in  the 
name  of  the  people.     Id. 

9.  Reclamation  Lands — Foreclosure  of  Lien  of  A&sessment — Plaintiff— -Res  Ad- 

JUDICATA. — In  an  action  to  foreclose  the  lien  of  an  assessment  on  reclamation  lands, 
when  the  supreme  court  had  reversed  a  judgment  entered  in  favor  of  the  defendant, 
after  his  demurrer  had  been  sustained  on  tho  ground  that  the  facts  stated  in  the 
compUint  did  not  constitute  a  cause  of  action,  on  a  subsequent  appeal  iu  the  same 
action  it  will  not  hold  that  tho  action  was  brought  in  the  name  of  the  wroQg  plaintiff, 
as,  for  example,  in  the  name  of  tUcrcclamatiou  district,  instead  of  in  the  name  of 
the  people.     Reclamation  Dwtrict  No.  3  v.  Goldman.     CaL  97. 

10.  Reclamation  District—  Formation  of^Notice  of  Meeting.  — The  meeting  for  the 
reorganization  of  a  reclamation  district,  under  the  a^^t  of  March  28th,  1868,  may  be 
called  by  the  swamp  land  clerk  of  tho  board  of  superWsors,  as  by  the  proviso  to  the 
forty-sixth  section  of  such  r.ct  the  )x>ard  is  authorized  to  employ  a  clerk  to  attend 
to  matters  pertaining  to  swamp  lands.     Id, 

11.  1*HE  Same — Due  Process  of  Law — Notice — Assessment. — An  assessment  for  the 
reclamation  of  swamp  lands,  which,  acconliug  to  tho  law  of  this  state,  can  only  be 
enforced  by  suit  against  the  tax-payer,  and  in  which  notice  must  1>o  giveou  to,  and 
an  opportunity  aflSrded,  him  to  question  the  validity  of  the  assessment,  is  not  an 
infringemexft  upon  the  provision  of  tho  United  States  constitution,  which  declares 
that  no  state  shall  deprive  any  person  of  pwperty  without  daa  yooiM  of  lav,    U» 
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1%,  The  Samb— Fnn>iva8~EnDBNcx — Statbmbrt.— Hie  finding  that  no  ttatement,  as 
required  by  the  amended  aection  34  of  tho  act  of  1868,  was  ever  presented  by  the 
board  of  trustees  of  the  district  to  the  board  of  supervisorB,  reviewed,  and  h^a  not 
sustained  by  the  evidence.     Id, 

13.  Ths  8amb— Assbbsmbnt  of  Lakds  not  BENEFiTSD.^Lands  lying  within  a  recla- 
mation district,  which  would  not  be  benefited  by  a  proposed  assessment,  need  not 
be  assessed.     Id. 

14.  Ths  Tbvstees  of  a  Hkclahation  District  have  discbxtiok  to  make  trifiing  devi- 
ations from  the  approved  plans,  or  deviations  which  would  result  in  benefit.     I<L 

15.  Appeoval  of  Formation  of  District— Additional  Assessment. — The  formation 
of  reclamation  districts  previously  existing,  and  reorganized  under  the  act  of  1868, 
need  not  be  approved  by  the  board  of  supervisors  of  the  county  in  which  the  dis- 
trict is  situated.  As  to  such  district,  the  board  of  supervisors  have  power,  when- 
ever the  tax  levied  is  insufficient  to  pay  for  the  reclamation,  or  for  necessary  repairs, 
to  make  additional  levies  of  assessments,  upon  revised  estimates  furnished  by  the 
trustees.    Id» 

16.  Reclamation  of  Swamp  Lands — Action  to  enforce  Assessment— Evidence  that 
Lands  were  not  Benefited  not  Admissibi^. — The  board  of  supervisors,  in  hear- 
ing the  petition  for  the  formation  of  a  reclamation  district,  and  in  making  the  order, 
has  jurisdiction  to  determine  what  lands  would  be  benefited  by  the  proposed  system 
of  reclamation,  and  to  include  such  lands  within  the  district,  and  their  determina- 
tion cannot  be  inquired  into;  the  trustees  have  authority  to  cause  surveys,  plans, 
location  and  estimates  of  the  cost  of  the  work  to  be  made,  and  the  commissioners 
have  authority  to  assess  upon  each  and  every  acre  within  the  district,  to  be  reclaimed 
or  benefited,  a  tax  proportionate  to  the  whole  expense,  and  to  the  benefits  which 
would  result  from  the  works.  Such  jurisdiction  and  authority  being  given  by  the 
statute,  it  is  not  competent  for  the  court  below,  in  an  action  to  enforce  an  assess- 
ment, to  determine  that  certain  lands  assessed  were  not  benefited,  or  that  such 
benefit  was  not  of  the  value  of  the  assessment     People  v.  Hixgar.     Cal  287. 

TAXATION. 

1.  Constitution  Law — Double  Taxation. — ^The  constitntion  of  Calif onda  does  not 

authorize,  but  forbids,  double  taxation.  San  Francisco  v.  J,  W,  Mackey  (U,  S. 
dr.  Ct.)  Cal  407. 

2.  Stock  ibrD  Pbopbbtt  of  Cobporation. — Taxing  all  the  property  of  corporations 

to  the  corporation,  and  at  the  same  time  taxing  the  stock,  wmch  represents  the 
property,  to  the  holder,  would  be  double  taxation.     Id. 

3.  Stock    of   Domestic   Corporation — Tangible    Property  in  Another  State. — 

Shares  of  stock,  owned  by  a  citizen  and  resident  of  the  state  of  Nevada,  in  a  Cali- 
fornia corporation,  having  its  principal  place  of  business  in  California,  but  whose 
tanoible  property  is  all  situate  and  taxed  in  Nevada,  are  not  taxable  to  the  owner 
under  the  constitution  and  laws  of  California,  in  tiie  state  of  California.  The 
rituB  of  the  stock,  in  such  cases,  for  the  purposes  of  taxation,  is  tiie  residence  of  the 
owner.     Id, 

4.  Situs  of  Money  Credits  and  other  Solvent  Credits — Taxation. —There  bein^r 

no  statutory  provision  to  the  contrary,  the  sUus  of  money  credits,  and  other  solvent 
credits,  for  the  purposes  of  taxation,  is  the  residence  of  the  owner  or  creditor.  Id, 
6.  Taxation  of  Resident  of  Nevada  on  Solvent  Credits. — A  citizen  and  resident 
of  Nevada  is  not  taxable  in  California,  under  its  constitntion  and  laws,  upon  money 
credits  and  other  solvent  credits,  not  secured  by  mortgage,  trust  deeds,  etc.,  due 
from  citizens  and  residents  of  California.     Id. 

6.  Assessment  of  Real  Property— Mistake  in  Name  of  Owner. — In  a  suit  against 

the  owner  of  real  property  to  recover  the  tax  levied  on  it,  a  mistake  in  the  name  of 
the  owner,  in  the  assessment  of  the  land  upon  which  the  tax  i^  based,  does  not 
render  the  assessment  thereof  invalid,  nor  furnish  any  defense  to  the  suil  Lake 
County  V.  Sulphur  Bank  Quieknlver  Mining  Company.     Cai.  186. 

7.  Assessment  of  Personal  Property— Mistake  in  Name  of  Owner. — But  a  mistake 

in  the  name  of  the  owner  in  the  assessment  of  personal  property  upon  which  a  tax 
is  based,  unless  the  mistaken  name  is  legally  equivalent  to  the  true  name,  does  in- 
validate the  assessment,  and  constitute  a  defense  to  a  suit  brought  Against  the  owner 
to  recover  such  tax.  Id. 
8b  The  Same. — Tax  proceedings  must  be  in  strict  accordance  with  the  statute.  With- 
out an  assessment  all  subsequent  proceedings  are  nullities.  An  assessment  of  per- 
sonal property  to  a  named  person,  other  than  the  owner,  is  absolutely  void.    Id. 
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9.  Thx  Samb.'—Ab  MMflonent  of  penonal  property  was  made  to  ''Solphar  Bank  Q.  M. 
Co..  F.  Fiedler,  agept."  HeUl^  that  this  was  not  equivalent  to  or  the  same  tiling  as 
**  Sulphur  Bank  (^ckailTer  Mining  Company,"  thetrae  name  of  the  owner,  and  the 
assessment  and  tax  based  thereon  were  void     Id. 

IOl  Assesshxnt  or  Real  Propsbty — Descbiftio!!  of  thb  Land. — Under  fees.  3650- 
3658  of  the  political  code,  it  would  seem  to  be  a  sofBcient  assessment  of  &  tiact, 
where  such  tract  does  not  contain  more  than  640  acres,  to  describe  it  by  statnqg  the 
congressionAl  subdiyisions  contained  in  it  where  it  has  been  sectionized.  Tbe  de- 
scription, "  a  tract  of  land  entered  by  Frazier  in  section  13,  township  13,  range  7,*' 
is  £atally  defective.    Id, 

11.  Levy  of  Taxes  bt  Board  of  SuPE&visofia. — When  a  board  of  superviaora  duly 
adopted  an  order  "  that  they  have  this  day  fixed  the  rate  of  county  and  district  tax 
to  be  levied  and  collected  upon  each  one  hundred  dollars  of  the  assessed  ralaatioa  of 
the  county,  etc.,  *  *  *  as  follows,  to  wit:  state  fund,  0.64;  general  county  fond, 
0.40;  coun^  school  fund,  0.37,  etc.  *  •  •  Total  state,  county  and  district  tax, 
1880-81,12.75."  Held,  that  the  omission  of  the  word  "cents  ^*  from  tae  varioos 
items  of  the  levy  did  not  invalidate  the  order  levying  the  tax  nor  render  the  levy 
ineffectuaL  Taking  all  the  order  together  these  various  items  plainly  mean  so  many 
"  cents  "  upon  each  one  hundred  dofiars.     Id. 

IZ  O&ionrAL  A3SI381CBNT  Boll — Evidence — Where  a  board  of  supervisors  have  dis- 
pensed with  a  duplicate  assessment  roll,  the  original  assessment  roU  is  frima/ane 
evidence  in  the  same  manner  that  the  duplicate  would  have  been.     Id. 

13.  In  am  assbssmemt  for  Taxes  the  abbreviation  "  dolls  "  is  equivalent  to  doUars. 
SaUdmry  v.  Shirley.     CaL  688. 

14.  CoNsnTunoNALmr  of  a  Statute  Ivposino  a  Tax.— The  following  amendment  of 
chapter  88,  of  the  general  laws  of  Colorado,  was  enacted  by  the  l^slatnie  in  1879: 
'*  The  board  of  county  commissioners  of  the  respectiTe  counties  of  the  state  may 
levy  a  property  tax  for  road  p^urposes,  which  shall  not  exceed  one  dollar  on  each 
one  hundred  dollars,  to  be  levied  and  collected  in  the  same  manner  and  at  the  same 
time  as  other  property  taxes  are  levied  and  collected  in  each  year;  but  all  property 
included  withm  we  limits  of  incorporated  towns  or  cities  shall  not  be  subject  to  the 
tax.  Held,  that  the  last  clause  of  this  statute,  purporting  to  exempt  property 
within  incorporated  towns  and  cities,  is  unconstitutioniQ  and  void,  being  in  ocnflict 
with  provisions  of  the  state  constitution,  which  declares  that '  *  all  taxes  shall  be 
uniform,  upon  the  same  dass  of  subjects,  within  the  territorial  limits  of  the  authority 
levying  the  tax,"  and  that  "  all  lavrs  exempting  from  taxation  property  diher  than 
hersinbefore  mentioned,  shall  be  void."  And  such  statute  must  be  construed  and 
enforced  as  though  such  final  clause  had  never  been  enacted.  Board  qf  CauMty  Ootm- 
ffusaonert  r.  Owenetal.     CoL  157. 

15.  Taxation — Absessicent  for  Sewer — Notice  of  Apportionment—  Due  Procbbs  of 
Law. — ^The  legislature,  under  the  constitution  of  Colorado,  has  power  to  provide  for 
an  assessment  of  a  tax  for  a  sewer  upon  tbe  propertir  within  a  given  district  aoooid- 
ing  to  the  area,  and  not  according  to  the  value  of  the  property.  In  such  case  the 
apportionment  of  the  tax  is  a  mere  mathematical  calculation,  and  a  failure  to  ip^e 
the  taxpayer  notice  tiiereof,  when  an  opportunit]r  to  be  heard  concerning  all  other 
steps  in  the  tax  proceeding  is  given,  is  not  a  denial  of  due  process  of  law.  OiltetU 
et  al  v.  CUy  of  Denver  fU.  S.  Cir,  Ct.)  CoL  206.  ^rotm  v.  Denver  (b\  8.  Or. 
Ct.)    Gol.  210. 

16.  Enforcement  of  Tax,  when  Enjoined — Irregularities  in  Tax. --Equity  will  not 
enjoin  the  enforcement  of  a  tax,  for  mere  irregularities  in  the  exercise  of  a  consti- 
tional  taxing  power,  or  for  excess  in  the  amount  of  the  tax,  unless  it  lie  alleged  aixi 
shown  that  aU  the  taxes  conceded  to  be  due,  or  which  the  court  can  see  ought  to 
be  paid,  or  which  can  be  shown  to  be  due  by  affidavits,  have  been  paid  or  tendered, 
witnont  demanding  a  receipt  in  fulL    Id. 

17.  State  Board 'OF  EQUALIZATION — Assessment  of  Mortgages— Equalization  of. — 
Under  section  9,  article  XIII,  of  the  constitution,  the  state  board  of  equalizatioo, 
in  raising  the  assessment  roll  of  a  conntv,  has  power  to  increase  the  valuation  of 
mortgages  as  already  assessed.    Schroeaer  v.  Orady,  Tax  CoUector,  etc     CaL  SZI. 

See  Lease,  5. 

TAX  COLLECTOR 
See  Prohibitton,  2L 
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TELEGRAPH  CX)MPANIES. 

1.  Teiagbaph  Companies — Measurk  of  Damages  Against. — A  telegraph  compuiy  is 

liable  for  whatever  loss  naturally  and  in  the  usual  course  of  things  follows  from  its 
failure  to  transmit  a  message  promptly  and  correctly,  although  such  message  was 
written  in  cipher  or  was  otherwise  unintelligible  to  the  company,  ffart  v.  nestem 
Union  Tdegrapli  Co.     Cod.  37. 

2.  The  Same— Stipulation  limiting  Liability— Nboligence.--A  stipulation  printed 

on  a  blank  upon  which  a  telegraph  message  is  sent,  purporting  to  exempt  the  tele- 
firaph  company  from  all  liabuity  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery  of  any  unrepeated  message,  whether  happening  by  the 
neigligence  of  its  servants  or  otherwise,  beyond  the  amount  received  for  sending  the 
same,  is  void  for  want  of  consideration.  Such  company  cannot  stipulate  against  or 
limit  its  liability  for  mistakes  happening  in  consequence  of  its  own  fault,  such  as 
want  of  proper  skill  or  ordinary  care  on  the  part  of  its  operators,  or  the  use  of 
defective  instruments.  Such  company  is  exempt  oidy  for  errors  arising  from  causes 
beyond  its  control,  and  the  burden  of  showing  such  exemption  rests  upon  it,  in  an 
action  to  recover  for  an  alleged  loss.  Id. 
9.  Xhe  Same— Exemption  prom  Liability — Atmospheric  Ijspluenges. — A  telegraph 
company  is  not  liable  for  a  loss  arising  from  a  mistake  in  the  transnussion  of  a 
message  when  such  mistake  was  occasioned  by  a  break  in  the  electric  current,  pro- 
duced by  atmospheric  influences  beyond  the  company's  control     Id.  ■ 

TENANT. 
See  Lanploxo)  and  Tenant. 

TENANTS  IN  COMMON. 

1.   The  Possession  of  one  Tenant  in  Common  is  Presumed  to  be  loti  the  Butert 
of  all.     McKeUv,  First  Congregational  8oc,     Cal,  421. 

See  Ejectment,  2,  3 ;  Redemption*  1,  2. 

TENDER. 

1.  Tender — Objections  to  Sufficiency  of — Waiver. — Objections  to  the  sufficiency 

of  the  amount  tendered  must  be  made  at  the  time  of  tender,  or  the  same  are 
waived.     Oakland  Bank  qf  Savings  v.  Applegarth.     CaL  605. 

2.  Action  for  Part  Rescission  of  Contract — Offer  to  Refund  Amount  Decreed, 

WHEN  Dispense.^  with  Tender. — Where  a  plaintiff  comes  into  a  court  of  equity 
asking  for  a  rescission,  in  whole  or  in  part,  of  a  contract,  or  to  be  relieved  of  a  portion 
of  a  contract,  and  the  taking  of  an  account  is  necessary  for  the  ascertainment  of 
the  sum  to  be  repaid,  or  the  sum  is  to  bo  liquidated  by  an  adjudication,  based  on 
evidence  of  facts  independent  of  the  terms  of  the  contract,  an  offer  to  refund  such 
sum  as  shall  be  decreed,  is  a  sufficient  offer  to  do  equity.  In  such  case,  the  plaintiff 
cannot  determine  in  advance  of  the  suit  the  amount  by  him  to  be  repaid,  and  is 
not  required  to  make  an  actual  tender  of  such  amount  before  commencing  his 
actiQiL    SuUer  Street  J?.  B.  v.  Batm.     Cal,  291. 

TORTS. 
See  Corporations,   1. 

TRADE   MARKa 

1.  Trade  Mark — Exclusive  Use  of— Recording  with  Secretary  of  State.— Sub- 
sequent to  the  adoption  of  the  code,  a  right  to  the  exclusive  use  of  a  trade  mark 
or  name,  in  this  state,   cannot  be  acquired,  unless  it  be  filed  for  record  with  the 
'seoetaiy  of  stote.     WhiUier  et  al.  v.  JDietz.     Cal.  356.    . 

TRANSCRIPT  ON  APPEAL. 
*See  Appeal;  14,  18-20  ;  New  Trial.  7. 

TRUST  DEED. 

1«  Judgment  and  Order  Affirmed  upon  authority  of  Saving  and  Loan  Society  v. 
Bateman,  10  Pao.  C.  L  J.,  795.     Savings  and  Loan  Soc.  v.  Ihtrkin  et  al.     Cal.  534. 
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TRUSTa 

1.  Partus  to  a  Svtt. — Where  a  trastee  sues  to  recover  poeeenton  of  the  tmat  iiwupeity 
for  the  benefit  of  the  eeitui  que  trust,  merely  or  fiixnply  to  enforce  his  right  thereto 
against  third  persona,  snch  cestui  que  trust  is  not  a  necessary  party  thereto;  Mad  in 
a  suit  to  set  aside  an  assignment  or  conveyance  made  to  hmder  or  d^ay  ereditony 
the  grantor  or  assignor  therein,  if  he  has  parted  with  all  his  right  in  the  pro] 
is  not  a  necessary  party  either.     Hickox  v.  £ltiolt  (U,  S,  Cir.  Ct)    Or.  3fl7. 

See  CoNSiDKRATiON.  1 ;  Venue,  4 ;  Wills,  1,  2. 

ULTRA  VIRES. 
See  Corporations,  3. 

UNDERTAKING  ON  APPEAL. 
See  Appeal,  15,  16 ;  Statute  of  LiBiiTATioNS»  S. 

UNITED  STATES  COURTS. 
See  Abatement,  2. 

USE  AND  OCCUPATION. 
See  Statute  of  Limttatioks,  S|  4. 

VALUE. 
'  See  EyiDENCB,  11 ;  Larcekt,  2. 

VARIANCE. 
See  Goods  Sold  and  Delivered;  Negligence,  12. 

VENDOR  AND  VENDEE. 

1.  Statements  of  a  Vendor  of  Personal  Propbrtv  made  after  a  Sale  thereof ,  are 
not  part  of  the  res  gestcs,  and  are  inadmissible  in  an  action  against  a  vendee.  QarUek 
V.  Bowers,     CaL  501. 

See  Consideration,  1;  Fraud,  4. 

VENUE. 

1.  Actions   against  Corporations— Venue — Constitutional  Law.— Section  16  of 

article  XII  of  the  constitation,  providing  that  a  corporation  or  association  may  be 
sued  in  the  county  where  the  contract' is  made  or  is  to  be  performed,  or  where  the 
obligation  or  liability  arises,  or  the  breach  occurs,  or  in  the  county  where  the  princi- 
pal place  of  business  of  such  corporation  is  situated,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  as  in  other  cases,"  is  applicable  to  actions  arising 
from  torts  as  well  as  from  contracts.  Snch  provision  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  the  United  States.  Lewis  et  a/. 
V.  S.  P.  a  R,  R,  Co,     Cal  616. 

2.  Place  of  Trial  of  Real  Actions — Construction  of  Constitution. — Section  5, 

article  VI,  of  the  constitution  of  1879,  requiring  *'  that  all  actions  for  the  recovenr 
of  the  possession  of,  quietine  the  title  to,  or  for  the  enforcement  of  liens  upon  real 
estate,  shall  be  commenced  in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  sttch  action  or  actions,  is  situated,"  is  not  retrospectivo  in  its 
operation.  Consequently,  the  sui)erior  court  of  the  city  and  county  of  San  Fran- 
cisco, as  the  successor  of  the  district  court,  has  iurisdictaon  to  hear  and  determine 
an  action  for  the  foreclosure  of  a  mor^gafle^  pending  in  such  latter  court  at  the  adop- 
tion of  the  present  constitution,  although  the  lana  affected  thereby  is  situated  m 
another  county.     WaU  et  al.  v.  Wrighi  ti  al     Col.  622. 

3.  Action  to  set  aside  Fraudulent  Conveyance — Place  of  Trial  of.— An  actioa 

by  an  execution  creditor  to  set  aside  a  deed  made  b^  his  execution  debtor,  upon  the 
ground  that  the  same  was  ftaudulently  ezeonted,  is  not  an  aotioii  to  enforoe  a  **~ 
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upon  real  pitipefty,  and  need  not  be  commenced  in  the  ooimty  where  the  land  ia 
aitaaiwL    Beach  y.  ffodgdon  e<  oL    CaL  6ia 

4.  AcnoN  TO  Enfobob  Tbust  on  Real  and  Pbbsonal  Ebtatb—Plaox  of  Tbial. — 
An  action  to  enforce  a  troat  on  both  real  and  peraonal  estate*  ia  not  baaed  on  a  lien, 
nor  ia  it  a  suit  to  enforce  a  lien.  Snch  action  may  be  brought  and  proaecnted  in  the 
oonnty  in  which  the  troatee  reaidea,  althonsh  the  real  estate  aubject  to  the  tmat  is 
aitoated  in  another  county.    Le  Breton^  a£n*r,  etc  ▼.  Superior  Court     Oal  142. 

IS.  Chanob  of  Vbnub— Oonyxnibngb  of  WITNBSSE9— Disgbbtion  of  Ooubt. — The  rul- 
ing of  the  trial  court  on  a  motion  for  a  change  of  venue  on  account  of  the  conven- 
ience of  witneeaea,  when  the  motion  ia  contested  on  the  same  ground,  will  not  be 
interfered  with  unless  there  haa  been  an  abuae  of  diaoretion.  Bean  v.  Oregg,  CoL 
241. 

6.  Chanob  of  VBNUB^Tdn  fob  Fiuno.  Affibayit  of  M^bus  and  Dbkand.— In  an 

application  for  a  change  of  venue  the  affidavit  of  merits  and  demand  that  the  trial  be 
had  in  the  proper  manner,  filed  by-  tJie  defendant  before  he  answers  or  demurs,  are 
of  no  avaiL  Such  affidavit  and  demand  must  be  filed  when  the  defendant  appears 
and  answers  or  demurs.    NicoU  v.  NieoH    Col,  219. 

7.  TsB  Sahb — Affidavitb  of  Mbbitb  madb  bt  Aitobnbt. — Such  affidavit  may  be 

made  by  the  attorney  for  the  defendant  if  it  statea  a  sufficient  reason  for  the  de- 
fendant's not  making  it.    Id, 

8.  Chanob  of  Vbnub  whbn  Dbfbndants  bbsidb  in  Dxifebbnt  Countibs. — A  change 

of  the  place  of  trial  of  an  action,  to  the  county  in  which  aost  of  the  defendants  re- 
side, may  be  had,  when  all  of  the  defendants  who  were  served  or  have  appeared 
unite  in  a  demand  for  a  change.     Rathgeb  v.  Tiecomla  et  oL     CaL  370. 
9l  Thb  Same— DiSQUALiFicATtON  of  Judqb  as  affectino  Right  to  Chanob. — ^The  dis- 

auaUfication  of  the  judge  of  the  county,  to  which  such  change  is  demanded,  to  try 
lie  case,  does  not  affect  the  right  of  the  def endanta  to  have  it  transfened  to  such 
county  for  triaL     Id, 

10.  Dbxand  fob  Change  of  Venite— Aitthobittof  Attobnet  to  Make. — ^An  attorney 
has  authority,  at  the  time  he  appears  for  the .  defendants,  to  sign  a  demand  for  a 
change  of  the  place  of  trial.    People  ex  reL  etc.,  v.  Lante  et  oZ.     CaL  697. 

11.  Change  of  venue — Affidavit  of  Mebits,  what  icu8T  State.— An  affidavit  of 
merita,  for  use  on  a  motion  for  a  change  of  the  place  of  trial,  must  aver  that  thd 
affiant  has  fully  stated  the  eaee  to  his  counsel  An  avennent  that  he  had  f uUy  stated 
Am  case  and  the  facta  constituting  hie  drfense  in  the  action,  is  not  sufficient.     Id, 

12L  Change  of  Venitb— Pbbjttdige  of  Jxtdoe—Aftidavit  of.  — An  affidavit  for  a  cluaifle 
of  venue  on  the  ground  of  prejudice  of  the  judee  and  of  the  inhabitants  of  the 
county,  must  state  the  facts  showing  such  prejudice.  A  mere  averment  of  preju* 
dice  is  not  enough.    De  Walt  v.  HartzelL    CoL  572. 

VERIFICATION. 
See  Contempt,  1. 

WAIVER. 
Bee  Inbubance,  4;  Tender.  1. 

WARD. 
See  Ouabdian  and  Wabdu 

WARRANTY. 

I.  Breach  of  Warrantt  of  Title — Mbasctbe  of  Damages.— The  measure  of  damages 
in  an  action  for  breach  of  warranty  of  title  to  real  estate  ia  the  value  of  the  prop- 
erty at  the  time  of  sale,  to  be  ascertained  by  the  purohaae  price,  with  iuterest 
thereon  and  reasonable  costs,  if  any  were  expended  in  defense  of  the  title  by  the 
plainti£    Hoffman  v.  Boscli.    Nev,  3& 

See  Sale,  3. 

WATER  RIGHTS. 

1.  Rights  of  Grantee  in  Natural  Streams  at  Common  Law  in  Ualitornia.— What- 
ever limitations  there  may  be  upon  the  right  which  the  grantee  of  a  parcel  of  land 
acquires  in  a  natural  stream  of  water  running  over  it,  it  ia  well  settled,  both  by  the 


760  Indbx. 

eosnmon  IftW  and  m  this  state,  that  the  right  itself  is  ineident  to  tiie  |iru|wriy  is 
the  land,  and  passes  by  a  grant  thereof,  as  an  incorporeal  hereditament  Z«s  «t  aL 
T.  Hoggin  etoL    CaL  266,  27fi. 

SL    THX  8aK»-~AiTBOFRIATION  of  WaTBBf— OOKSTBUCnON  OF  CODB  A2n>  UmrBD  SZAXB 

STATDTBi.--4)me  who  pQiohases  land  from  the  United  States,  or  from  this  state, 
after  the  whole  or  some  part  of  the  water  of  a  natoral  water-oourse,  nmning  thiong^ 
sodi  land,  has  been  appropriated  by  some  one  else,  nnder  the  act  of  Coi^greas  of 
July  26th,  1866,  or  nnder  the  provisions  of  title  VIII  of  the  civil  oode  of  this  states 
takes  such  land  subject  to  the  rights  aoqaired  by  each  prior  iq^ypropciator.  Snch 
provisions  of  the  civil  oode  only  affect  water  flowing  over  lands  owned  by  this  state 
or  by  the  United  States.  They  do  not  affect  the  ri^ts  of  riparian  proprieton, 
(1)  because  it  is  expressly  declared  that  they  shall  not;  and  (2)  because  an  owner  of 
laod  cannot  be  divested  of  any  interest  which  he  has  aoquired  therein,  except  for  a 
public  use,  and  not  then  until  just  compensation  has  been  made.  Id. 
3.  '6sx  Samv— Appbopblition  of  Watsb  ov  Public  Land  aftbb  Datb  of  Pitbohasb.^ 
The  rijzht  of  a  purchaser  of  public  lands  of  this  state  to  have  a  natural  stream  of 
water  nowing  thereon,  at  the  oate  of  his  purchase,  coutinue  to  flow  csrrere  ^oUbat, 
i»  not  affected  by  an  appropriation  of  the  waters  of  such  stream,  made  suhscqueiit 
to  the  date  of  his  purchase,  but  prior  to  the  date  of  his  patent.    Id. 

4.  BIGHTS  OF  RCPABIAN  PBOPBIXTORS,  AS  BBTWEBN  THBMSBLYBS  AHD  0TBBIC8. — A  rip- 
arian proprietor  has  a  right  to  the  reasonable  use  of  water,  flowing  in  a  natnnl 
stream  over  his  laud*.  Wlukt  is  a  reasonable  use,  in  any  given  case,  dependu  upon 
the  facts  and  eircumstanoes  of  that  case.  But  it  isonfy  as  between  riparian  pro- 
prietors that  the  question  can  ever  arise.  One,  not  a  riparian  proprietor,  has  no 
ri^t  to  interfere,  in  any  way,  with  the  natural  flow  of  a  stream  of  water  over  a 
riparian  proprietor's  land.    Id. 

fi.  Thb  Samx— EflfTOPPBL  IN  Pais— What  amounts  to.— a  riparian  proprietor  is  nrtt 
estopped  from  disputing  the  validity  of  an  appropriation  of  the  waters  of  a 
stream  flowing  through  his  land,  by  the  mere  fact  that  he  knew  of  the  intention  of 
the  appropriator  to  divert  such  water  before  any  was  diverted,  and  of  the  oonstrnc< 
tion  01  works  for  such  purpose,  but  made  no  objection  thereto  before  bringing  an 
action  to  prevent  the  same.    IcL 

6.  Appbopriatiob  of  Watbb — Rxohts  of  Appbopbiatobs. — As  between  two  appro- 

priatorS  of  the  watore  of  the  same  stream,  the  one  whose  appropriation  was  first 
made,  has  the  prior  right  to  the  use  of  such  water.  Simpaon  v.  tVuiianu.  i^ev.  fiSOi 

7.  Tub   Sakb — Amount  of   Wateb  to   which   Appbopbiatob  is  Ektitleix — ^The 

amount  of  water  te  which  a  prior  appropriater  is  entitled,  is  limited  to  the  amount 
actually  applied  to  the  purpose  for  which  the  appropriation  waa  made.     Id. 

8.  ^PBOPBiATioN  OF  Wateb — ^BiOHT  OF,  WHEN  Bbqins — ^RELATION. — In  determin- 

ing the  time  when  a  right  te  water  by  appropriation  commences,  the  law  does  not 
restrict  the  appropriator  to  the  date  of  his  use  of  the  water.  The  ri^ht  to  the  use 
of  the  water  relates  back  to  the  time  when  the  appropriator  b^^ins  his  dam,  ditch, 
flume,  or  other  appliance,  by  means  of  which  the  appropriation  is  effected ;  pro- 
vided, the  enterprise  is  prosecuted  with  reasonable  auigence.  Under  the  drcom* 
stances  of  this  case,  a  delay  for  one  season,  in  using  the  water,  was  not  unreasoa- 
nble.    Irwin  v.  Strait  et  oL    HJev.  582. 

See  Labcbny,  7. 

WILLa 

1.  Will  Constbubd — Trusts — RsooMBfiNDATiON  and  RsQUBafT. — The  wOl  of  Darid 

D.  Colton  contains  this  provision:  **  I  give  and  bequeath  to  my  said  wife,  Ellen  M. 
Colton,  all  my  estate,  real  and  personal,  of  which  I  shall  die  seised,  or  poesessed  or 
entiUed  to.  i  recommend  to  her  the  care  and  protection  of  my  mother  and  sister, 
and  request  her  to  make  such  gift  and  provision  for  them  as  in  her  jud^ent  will 
behest.''  HMt  that  this  provision  is  not  an  absolute  gift  or  bequest  in  trust  for 
the  mother  and  sister  of  the  testator— that  is,  not  an  imperative  command  to  make 
the  provision  for  their  support,  but  only  a  recommendation  and  request,  leaving  the 
matter  to  the  judgment  and  discretion  of  his  surviving  wife.  CoUon  v.  CMkm. 
(U.S.dr.Ct.)    Ca/.ll,  la 

2.  Trusts  Arising  from  Pbegatory  Words  in  Wills. — ^The  conditions  necessary  to 

raise  a  trust  from  words  of  recommendation  and  request  in  a  will  discussed.    Jd. 

3.  Rules  fob  Construction  of  Wills  under  the  civil  oode  of  Cslifomia  steted  and 

applied.     Id. 
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4.  I>Bvi8»--<!k>ifBTRtrcnoK  op— Sauk,  avj>  Rbfubchasi  op  Lahd  Dxyisbd.— A  testator 
deriaes  to  Ids  aon  "  all  that  portion  of  real  estate  he  has  endooed  and  now  haa  in 
his  possession,  snpposed  to  contain  one  hundred  and  forty  acres,  more  or  less."  By 
other  proyisions  of  the  will  an  intention  was  manifested  to  dispose  of  all  the  prop- 
erty the  testator  possessed.  Subsequent  to  the  date  of  the  will  he  sold  a  portion  of 
the  land  devised,  and  afterward  bought  the  same  back.  Held,  that  the  portion  so 
sold  and  bousht  back  passed  to  the  son  under  the  foregoing  devise.  In  re  JBttaU  of 
Hopper.    CaL  8^ 

ft.  Idbntipioatiov  op  Lakd  Dkvibed— Etidxkcb  to  Show.— In  an  action  bv  a  devisee 
to  recover  the  value  of  a  tract  of  land  distributed  to  him,  but  which  had  been  lost 
to  the  estate  of  iiie  testator  by  the  inexcusable  negligence  of  an  executor,  extrinsic 
evidence  is  admissible  to  identify  the  land  described  in  the  complaint  by  me'tes  and 
bounds,  witii  that  described  in  the  inventory  and  decree  of  distribution.  Wheeler 
T.  BoUon,     CaL  870. 

6L  Judgment  afwikuisd  for  the  reasons  given  in  the  opinion  of  the  department^  reported 
in  3  West  Coast  Rep.,  426.    Dunne  ei  aL  y.  Jhmne,    CeU.  B28, 

WITNESSES. 

* 

1.  IiiPXACHincHT  OP  WmrxBS — CoNVicnoK,  how  Pbotxd. — ^Under  section  2051  ot 
the  code  of  civil  prooednre,  a  witness  may  be  impeached  by  asking  him  if  he  has 
been  convicted  of  a  felony.  The  conviction  of  a  misdemeanor,  however,  must  be 
proved  by  the  record  of  conviction.      People  v.  Seheniek.     CfaL  77. 

See  New  Trial,  4. 

WRIT  OF  REVIEW. 

See  Cbrtiorarl 
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DIGEST  OF  CASES 

REPORTED  IN  VOLUMES  1,  2,  3,  4. 


ABANDONMENT. 
See  Homestead,  d-12;  Lease,  1;  Wateb  Rights. 

ABATEMENT. 

1.  Abatement — ^Divorce— Fraudulent  Marriage  Contract. — ^A  suit  in  equity  by 

one  party  to  a  marriage  contract  in  writing,  alleged  to  have  been  entered  into  iu 
pursuance  of  section  75  of  the  civil  code  of  California,  to  annul  the  contract  as  fraud- 
ulent, and  for  an  injunction,  is  for  a  different  cause  from  one  by  the  other  party  to 
the  contract,  for  a  divorce  arising  upon  the  same  alleged  marriage  contract;  and  a 
suit  for  the  latter  object  pending  in  one  court  will  not  abate  a  suit  <>f  the  former 
character  subsequently  brought  in  another  court.  Sharon  v.  Hill  (U.  S.  Cir.  Ct., 
Cal.),  IV.  199. 

2.  Abatement— Different  Jurisdictions.— The  state  and  United  States  courts  are 

courts  of  different  jurisdictions,  and  a  suit  pending  in  a  state  court  will  nob  abate  a 
suit  subsequently  brought  in  a  United  States  court  for  the  same  cause.     Id, 

See  Corporations,  50;  Nuisance,  16,  20-22,  26. 

ABSENT  WITNESSES. 
See  Continuance. 

ACCESSARY  AFTER  THE  PACT. 
See  Murder  and  Manslaughter,  13. 

« 

ACCOMPLICE. 
See  Criminal'  Law  and  Prachce,  23,  25;  Murder  akd  Manslaughter,  83,  84. 

ACCORD  AND  SATISFACTION. 

1.  An  Agreement  for  the  Purchase  and  Sale  of  a  Certain  Amount  of  Lumber, 

entered  into  as  an  accord  uf  a  previous  agreement  for  the  same  purpose,  which  re- 
quired such  luml>er  to  be  of  good  quality,  will  be  construed  in  accordance  with  the 
circumstances  attending  the  making  of  the  previous  agreement,  so  as  to  require  the 
lumber  delivered  to  be  of  good  quality.     Cary  v.  Mclntyre  (Col.),  II,  117. 

2.  A  Condition  of  Scch  Accord  Agreement  may  be  Waived  by  the  party  in  whose 

favor  such  condition  was  made,  to  the  extent,  at  least,  of  preventing  the  party 
waiving  from  rescinding  the  agreement,  and  declaring  it  a  nullit3\     Id, 

3.  An  Accord  Agreement  is  Binding  upon  the  party  who  signs  the  same,  although  it 

is  not  signed  by  the  other  party.    Id, 

T66 


766  West  Coast  Reporter. 

4.  Failure  to  Perform  an  Agreement  for  ak  Accord  can  not  be  taken  advantage 
of  by  the  party  through  whose  fault  such  failure  was  occasioned.  Tucker  y,  EdwarJU 
(CoL),  n,  400. 

See  AccouKTiNo,  3;  Pleading  and  Practice.  29,  30. 

ACCOUNT. 
See  Accounting;  Husr^nd  and  Wife,  13;  Payment,  2. 

ACCOUNTINO. 

1,  Dissolution  of  Partnership — Accounting — Settlement  by  Partners. — ^In  an 

action  to  dissolve  a  partnership,  and  for  a  settlement  of  its  afiairs,  the  account  mast 
generally  be  taken  from  the  beginning  to  the  end  of  the  partnership.  But  if  there 
has  been  a  partial  settlement  between  the  partners  themselves,  that  fact  may  be 
proved  in  the  action;  and,  if  proved,  the  settlement  will  be  considered  valid  as 
between  the  partners  themselves,  unless  it  is  assailed  on  the  ground  of  mistake, 
error,  or  fraud.  If  there  is  no  valid  objection  to  the  settlement,  it  is  conclnaire 
upon  the  parties  as  far  as  it  goes,  and  leaves  open  only  the  unsettled  portions  of  the 
account.     Stretch  v.  Talmadge  (Cal.)i  HI,  579. 

2.  Assumpsit — Work  and  Labor — Avoiding  Settlement. — In  an  aswmptU  for  work 

and  labor,  the  plaintiff  can  not  avoid  a  settlement  of  the  account  between  himself 
and  the  defenaant,  for  mistakes  or  errors  in  items  thereof.  Such  avoidance  can 
only  be  had  in  an  action  to  set  aside  the  settlement.  Boach  v.  Qilmer  et  aL  (Utah), 
III,  258. 

3,  Settlement  of  Account — Acceptance  by  Creditor.— A  i>ayment  made  and  ac- 

cepted as  an  adjustment  of  an  unsettled  or  unliquidated  demand  will  operate  as  a 
satisfaction,  although  shown  to  be  much  less  than  the  creditor  was  entitled  to  re- 
ceive, and  would  have  received,  had  he  brought  an  action.  The  fact  that  the  cred- 
itor dissented  at  the  time  of  the  settlement  can  make  no  difference,  if  he  finally 
accepted  the  debtor's  offer,  and  agreed  to  the  settlement.     Id. 

4.  Verdict  against  Evidence — Work  and  Labor. — A  verdict  for  the  plaintiff,  in  an 

action  for  work  and  labor,  will  be  held  unsupported  by  the  evidence,  when  the  same 
is  largely  in  excess  of  the  amount  prayed  for,  and  when  no  allowance  is  made  for 
undisputed  payments  by  the  defenaant.     Id. 

6.  Accounting  between  Partners — Presentation  op  Claim. — In  an  action  of  ac- 
counting between  a  surviving  partner  and  the  administratrix  of  his  deceased  part- 
ner, the  surviving  partner  is  entitled  to  an  allowance  for  sums  dran-n  by  the 
deceased  partner  from  the  partnership  during  his  life-time,  notwithstanding  tbe 
claim  for  the  sum  so  drawn  has  never  been  presented  to  the  administratrix  of  the 
deceased  partner  for  allowance  and  approval.  Manuel,  Adm*x,  v.  Escolle  (CaL),  II, 
375. 

6.  In  an  Equitable  Action  to  Reopen  a  Settlement  and  Sale  Made  betweet 
Partners,  and  for  an  accounting  of  the  partnership  affairs,  on  the  ground  of  fraud 
alleged  to  have  been  practiced  by  the  defendant,  the  court  can  not,  without  setting 
aside  such  sale  and  making  an  accounting,  render  judgment  for  the  plaintiff  for  a 
specific  amount,  on  the  ground  that  the  defendant  was  guilty  of  a  breach  of  war- 
ranty or  of  deceit.     Black  et  al,  v.  MerriU  (Cal. ),  II,  1377 

See  Estates  of  Deceased  Persons,  5,  7, 14,  15;  Fraud,  9;  Guardian  and  Ward,  A^ 

6,  7;  Partnership,  14,  15. 

ACCOUNT  STATED. 

1.  Upon  an  Account  Stated  the  Law  Implies  a  Valuable  Consider-ition,  and 

it  is  not  necessary  to  inquire  into  the  nature  of  items  of  the  original  account.  Proof 
of  a  settlement  and  stated  account  between  the  parties  makes  ont  k  prima  facie  case 
for  the  plaintiff.     On*  v.  Hopkins  (N.  M,),  I,  157. 

2.  Pjromissort  Note  is  the  most  Satisfactory  Evidence  of  a  settlement  between 

the  parties  tiicreto,  and  may  be  received  in  evidence  in  support  of  the  commoo 
count  upon  an  account  stated.     Id, 

3.  Account  Stated,  What  Co.vsTiTrTES. — In  an  action  on  an  account  stated  against 

the  three  defendants  as  partners,  in  whi^'h  the  defendant  H.  alone  appearetl  and 
answered,  it  appeai'ed  on  the  trial,  after  evidcDCc  showing  that  the  defendants  B. 
and  M.  originally  composed  the  firm,  under  the  name  of  B.  &  M.,  and  that  the 
defendant  H.  subsequently  became  a  partner,  and  the  firm  name  was,  thereforei» 
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changed  to  B.,  M.  &  Co.;  that  the  plain tifiT  sent  by  mail,  from  Stockton,  his  place 
of  residence,  a  copy  of  an  account,  inclosed  in  an  envelope  and  properly  directed 
to  the  defendant  H.  at  Frisco,  his  residence  and  post-office  aiidress.  This  account  was 
headed  **B.  &  M.,  in  acct.  with  L.  Benites,"  and  contained  a  large  number  of  items 
running  through  several  years,  only  one  of  which  was  charged  to  the  tirm  of  B.,  M. 
&  Co.,  and  showed  a  balance  of  $1,663.70  due  to  the  plamtiff.  No  letter  or  other 
writing  accompanied  it  explaining  it,  or  why  it  was  sent  to  the  defendant  H.,  nor 
demanding  payment.  There  was  no  evidence  whatever  showing  the  distance  be- 
tween Stockton  and  Frisco,  nor  tlie  time  required  for  transportation  of  the  mail 
'  between  those  places,  nor  the  number  or  frequency  of  mail  communication  between 
them,  nor  the  length  of  time  which  had  elapsed  after  the  mailing  of  said  account  to 
the  defendant  H.  oefore  the  commencement  of  this  action;  nor  did  it  appear  when 
this  action  was  commenced.  There  was  evidence  that  the  defendant  U.  received 
the  account.  Held,  that  no  account  stated  between  the  parties  was  shown,  and  a 
ruling  on  the  trial  refusing  to  admit  a  copy  of  such  account  in  evidence  against  the 
defendants  was  not  error.     Benites  v.  Bichndl  et  aZ.  (Utah),  II,  359. 

4.  The  Same— Effect  of  an  Account  Stated. —When  the  parties  to  an  account  have 

examined  it,  and  have  expressly  agreed  upon  a  certain  sum  of  money  as  the  balance 
justly  due  thereon  from  one  party  to  the  other,  then  such  account  has  become  an 
account  stated,  and  an  action  upon  it  is  not  founded  upon  the  original  items,  but 
upon  the  balance  ascertained  by  tiie  mutual  accounting  of  the  parties.     Id, 

5.  The  Same — Account  Stated  by  Implication. — An  account  stated  may  be  implied 

from  circumstances.  If  an  account  be  presented  for  payment  by  one  party  thereto, 
and  the  other  party,  u}>on  an  examination  of  it,  and  after  a  reasonable  time  has 
elapsed,  makes  no  objection  to  it,  it  may  be  legitimately  presumed  that  he  was  sat- 
isfied with  it  as  presented,  and  the  presumption  is  so  strong  that  a  suit  can  be  main- 
tained upon  the  account  as  an  account  stated  without  proof  other  than  that  the 
account  was  presented,  with  a  demand  for  payment,  and  that  reasonable  time  and 
opportunity  nave  passed  since  its  presentation  for  a  proper  examination  of  it,  and 
to  make  objections  to  it,  if  there  be  any.     Such  presentation  may  be  my  mail.    Id, 

6.  The  Same — Bubden  of  Proof. — The  effect  of  an  account  stated  being  to  establish 

prima  facie  the  accuracy  of  the  balance  found  due,  the  burden  of  proving  that  an 
account  is  stated  or  settled  rests  upon  the  party  making  such  allegations.    Id, 

ACKNOWLEDGMENT  OP  DEED. 
See  Deed,  17.  19;  Makrikd  Women,  5;  Mostoage,  43. 

ACQUIESCENCE, 

1.  Delay  ab  Etidbnce  of  Acquiescence. — How  far  delay  may  be  evidence  of  acqui-' 

esence  must  depend  upon  the  circumstances  of  each  case.  In  the  present  case,  the 
complainant  is  entitled  to  the  benefit  of  the  conduct  of  the  community,  and  this  con- 
duct shows  a  constant  opposition  on  their  part  to  the  acts  of  defendants  during  the 
whole  period  of  their  hydraulic  mining  operations,  since  the  injury  became  mate- 
rial. Acquiescence  in  a  certain  amount  of  nuisance  is  not  acquiescence  in  a  similar 
nuisance  which  is  constantly  increasing  in  magnitude,  and  in  its  destructive  effects. 
For  the  same  reasons,  the  delay  or  lapse  of  time  in  bringing  this  suit  does  not  con- 
stitute Liches.     Woodruff  Y.  North  Bloomfield  G,  M,  Co.  (U.  §.  Cir.  Ct.,  Cal.),  I,  183. 

2.  Boundaky  Line — Acquiescence  in  and  Dispute  as  to. — The  fact  that  two  adjoin- 

ing proprietors  verbally  agreed  upon,  and  for  a  long  space  of  time  mutually  acqui- 
esced in,  a  boundary  line  between  their  respective  premises,  will  not  prevent  them 
or  their  grantees  from  subsequently  disputing  the  correctness  of  the  same,  unless  it 
further  appears  that,  at  the  time  of  such  agreement,  the  boundary  line  was  doubt- 
ful, uncertain,  or  in  dispute.     Lennox  v.  Hendricks  (Or.),  Ill,  663. 

See  Adyebse  Possession,  6;  Banks,  2;  Lachfjs,  1 ;  Nuisance,  8;  Oregon  Donation 

Act,  2;  Specific  Pebfobmance,  8;  Water  Rights,  15. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADMIRALTY. 

L  Offer  of  Pilot  Service  bt  Signal. — ^The  pilot  commissioners  of  Oregon,  nndei 
the  pilot  act  of  1882,  are  authorized  and  required  to  declare  by  rule  what  shall 
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constitute  a  valid  offer  of  pilot  service  on  the  Columbia  river  bar  pilot  grounds,  by 
a  signal  addressed  to  the  eye,  and  in  so  doing  may  prescribe  the  distance  withia 
which  such  signal  must  be  made  from  the  vessel  signaled.  The  UUock,  SwiOo- 
dawski,  ClaimaTU  (U.  S.  Dist.  Ct.,  Or.),  II,  10. 

2.  Signal  for  an  Offer  of  Pilot  Service. — The  statute  of  the  United  States  does 

not  prescribe  any  signal  to  be  used  on  a  pilot-boat  in  making  an  offer  of  pilot  ser- 
vice, and  the  light  required  by  section  4233  of  the  revised  statutes  to  be  carried 
by  a  sailing  pilot  vessel  at  night  is  only  used  to  prevent  collision,  and  incidentally 
to  give  notice  of  the  character  of  such  craft;  but  the  usual  signal  by  which  an  offer 
of  pilot  service  is  made  is  the  jack  set  at  the  main  truck  in  the  day-time,  and 
'*  flare-ups"  at  night,  and  this  jack  is  usually  the  ensign  of  the  country  in  which 
the  service  is  offered.  In  the  united  States  it  is  a  blue  flag  chained  with  a  star  for 
every  state  then  in  the  Union,  and  called  the  "  union  jack."    la, 

3.  The  Term  ** State"  Construed  to  Include  a  "Territory." — The  term  **a*ate,*' 

in  the  act  of  March  2,  1837,  5  Stat.  153,  R.  S.,  sec.  4236,  regulating  the  taking  of 
pilots  on  a  water  forming  the  boundary  between  two  states,  construed  to  include  an 
organized  "territory '*  of  the  United  States.     Id. 

4.  Salvage  bt  Pilot. — Under  the  Oregon  pilot  act  of  1882  (Ses.  L.  15),  a  pilot  is 

bound  to  render  aid  to  a  vessel  "  in  stress  of  weather  or  in  case  of  disaster,"  an  J 
he  is  not  entitled  to  salvage  for  such  service  unless  he  is  thereby  involved  in 
"extraordinary  danger  and  risk."  The  C,  D.  Bryani  (IJ.  S.  Dist  Ct,  Or.),  II, 
391. 
6.  Case  I'k  Judqment. — The  libelant,  in  a  smooth  sea  and  calm  weather,  boarded  the 
Bryant  in  a  thick  fog,  while  she  lay  aground  at  low  tide  on  the  outer  edge  of  the 
middle  sand  of  the  Columbia  river,  anil  at  the  next  flood  sailed  her  over  into  deep 
water  in  the  south  channel,  and  after  drifting  out  to  sea  in  the  night,  brought  her 
into  port  the  next  morning.  Held,  that  the  service  of  the  libelant  did  not  involve 
any  " extraordinary  danger  and  risk,"  and  that  he  was  only  entitled  to  a  pilots 
compensation  therefor.     Id. 

6.  Damages  Resulting  FRoai  a  Collision  between  two  vessels,  when  each  is  guilty  of 

contributory  fault,  must  be  equally  divided  between  them.  Puget  Sound  Cominer- 
ckU  Co.  V.  The  Barkentine  G.  L.  Taylor.  The  BarketUine  C.  L.  Taylor  v.  Pugti 
Sound  Commercial  Co.  (Wash.),  II,  787. 

7.  Tbe  Certificate  of  the  Clerk  to  the  Record  in  an  Appeal  ik  Admi&altt 

should  distinctly  state  that  the  matter  sent  up  included  all  the  pleadings,  proofs, 
stipulations,  decrees,  and  also  everything  died  or  done  byway  of  effecting  an  appeaL 
Steamer  Ztrphyr  v.  Brown  H  al.  (Wash.),  II,  61. 

8.  The  Manner  of  Taking  an  Appeal  in  Admiralty  is  Governed  b7  the  Rules 

of  the  civil  law.     Id. 

9.  An  Appeal  from  the  District  Court  in  a  Case  in  Admiralty  will  not  be  con- 

sidered by  the  supreme  cuurt,  unless  the  same  was  allowed  by  the  district  judge. 
Such  appeal  must  be  taken  during  the  term  in  which  the  decree  appealed  from  was 
readerea,  and  must  be  made  to  the  next  term  of  the  supreme  court.     Id. 

10.  An  Appeal  in  Admiralty,  Petition  for.— A  petition  for  an  appeal  in  admiralty 
from  a  definite  sentence,  or  for  apostles,  is  not  required  to  be  in  writing.  WaddAl 
€t  al.  V.  The  Steamer  Daisy  (Wash.),  II,  557. 

11.  Letters' DisMissoRY  of  Admiralty  Cause. — The  allowance  of  an  appeal  in  ad- 
miralty, and  the  granting  of  time  by  the  lower  court  in  which  to  perfect  the  same, 
is  a  sufficient  letters  dismissory  of  the  cause.     Id. 

12.  The  Filing  of  an  Appellatory  Libel  is  Unnecessary  in  this  country  on  an 
appeal  in  admiralty.     /(/. 

13.  An  Appeal  in  Admiralty  is  Sufficient  in  Point  of  Time  when  the  same  was 
taken  and  allowed  at  the  time  of  sentence,  and  perfected  within  the  time  fixed  by 
the  court.    Id. 

14.  No  Monition  from  the  Appellate  Court  is  necessary  to  the  perfection  of  an  ap- 
peal in  admiralty,  when  the  same  is  allowed  by  the  lower  court  without  the  inter- 
vention of  such  monition.     Id, 

15.  Maritime  Contract — Completed  Vessel. — Whether  a  contract  for  putting  ma- 
chinery into  a  steamer  is  a  maritime  one,  so  a?  to  be  enforceable  in  admiralty  by  a 
proceeding  iri  rem,  depends  upon  the  fact  whether  the  putting  in  of  said  machinery 
was  a  necessary  part  of  the  construction  of  said  steamer  as  a  completed  vessel,  con- 
sideration being  had  to  the  purposes  for  which  she  was  intended.  If  the  machinery 
were  used  in  such  construction,  the  contract  was  not  a  maritime  one.     Id. 

16.  The  Same. — A  contract  to  furnish  machinery  to  a  steamer,  which  exists  merely  as 
an  inchoate  hull  upon  the  ways,  is  not  a  maritime  one.    Id. 
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It.  Pbocsedikos  iir  brh  aoatkst  Vessel,  Power  of  Legislature  to  Authorize. — 
Whether  the  territorial  legislature  has  power  to  aathorize  a  proceeding  in  rem 
against  a  vessel  for  materi^  used  in  its  construction,  quaere.  However  this  may 
be,  it  has  never  sufficiently  exercised  such  power  so  as  to  warrant  a  court  in  up- 
holding such  a  proceeding.     Id. 

18.  Subcontractor,  Lien  of,  ox  Vessel. — Under  the  lien  law  of  this  territory,  a  sub- 
contractor has  no  lien  upon  a  vessel  for  materials  furnished  by  him  to  the  contractor, 
and  used  in  the  construction  of  the  vessel.     Id, 

19.  Fees  in  Admiralty  Cases.— Section  823  «<  tequUur  of  the  revised  statutes  of  the 
United  States,  providing  what  the  per  foliam  fee  shall  be  in  admiralty  cases  in  the 
circuit"  and  district  courts  of  the  United  States,  apply  to  such  cases  in  the  territorial 
courts.     The  territorial  legislature  has  no  power  to  regulate  such  fees.     Id, 

20.  AoanRALTY  Rule  38 — ''Proceeds  of  Property"  thereunder. — Where  a  ship 
and  cargo  are  saved  from  a  common  peril,  after  a  considerable  jettison  of  the  latter, 
and  allowed  by  the  salvors  to  proceed  to  their  destination,  where  the  saved  cargo 
was  delivered  by  the  master  or  agent  to  the  consignees  without  contribution  for 
salvage  or  jettison,  but  on  the  deposit  by  each  consignee  of  a  sum  of  money  equal 
to  twentv  percent  of  the  value  of  the  cargo  delivered  to  him  "to  cover  general 
average,'  and  the  execution  of  a  bond  for  the  payment  of  his  proportion  of  the 
"losses  and  expenses"  consequent  upon  such  peril,  the  salvage  service  being  for 
the  benefit  of  both  ship  and  cargo,  the  expense  thereof  constituted  a  general 
average;  and  in  a  suit  against  the  ship  and  cargo  for  salvaf^e,  the  libelants  may 
elect  to  treat  such  deposit  as  so  far  a  substitute  for  the  cargo  delivered,  and  require 
the  agent  of  the  vessel,  under  admiralty  rule  38,  to  bring  the  same  into  court  to 
answer  the  exigency  of  such  suit.     The  Queen  of  the  Pacific  (U.  S.  Dist.  Ct.,  Or.),  I, 

21.  Derelict  —  Right  of  First  Salvors. — The  bark  Caimsmore  went  ashore  on 
Clatsop  beach  in  a  thick  fog,  and  the  master  and  crew  took  to  the  boat  and  left 
her,  without,  so  far  as  appeared,  any  intention  to  return,  or  hope  of  recovering  her; 
but  sold  her  as  she  lay,  within  two  days,  for  the  benefit  of  whom  it  might  concern, 
but  in  the  mean  time  she  was  taken  possession  of  by  the  libelants,  who  proceeded 
at  once  to  save  her  tackle,  apparel,  furniture,  stores,  and  cargo:  Heldy  that  the  vessel 
was  derelict,  and  that  the  salvors  who  first  got  possession  of  her  were  entitled,  for 
that  purpose,  to  maintain  the  same,  even  against  the  owners  or  their  vendees,  so  far 
and  so  long  as  they  were  reasonably  able,  and  had  the  means  to  save  her  or  any  part 
of  her;  but  when  it  was  manifest  that  they  were  unable  to  do  so,  in  any  particular, 
as  well  and  surely  as  others  who  might  offer  to  assist  in  the  enterprise,  it  was  their 
duty  BO  far  to  yield  the  possession  to  such  others.  The  Tackle,  Apparel,  etc.,  of 
the  Gainvtmore  (U.  S.  Dist.  Ct.,  Or.),  Ill,  173. 

22.  Salvage  Service — Compensation  of. — Where  there  is  neither  risk  of  life  nor  prop- 
erty involved  in  a  salvage  service,  nor  any  special  knowledge  or  ingenuity  required 
or  used  therein,  the  principal  elements  in  the  compensation  of  the  salvor  are  the 
value  of  the  labor  and  care  bestowed  upon  the  saved  property,  and  the  de^e  of 
integrity  and  responsibility  involved  in  Keeping  it  safely  and  duly  accounting  for 
it,  together  with  the  risk  of  success.    Id, 

23.  Salvors — Who  are,  and  Compensation  of. — A  person  rendering  aid  to  a  ship  in 
distress  is  a  salvor,  whether  he  is  a  mere  volunteer  or  acts  upon  the  request  of  the 
owner  or  agent  of  the  ship;  and,  unless  there  is  an  express  contract  to  the  contrary, 
or  such  a  one  as  must  necessarily  be  implied  from  the  circnmstances  of  the  case,  the 
law  implies  that  the  service  is  to  be  compensated  Tor  on  the  usual  condition  of  the 
ultimate  safety  of  the  property.    Quem  of  the  Pacific  (U.  S.  Dist.  Ct.,  Or.),  Ill,  723. 

24.  The  Same. — A.  salvor,  in  pursuance  of  a  request,  is  entitled  to  compensation  accord- 
ing to  the  circnmstances  of  the  case,  although  he  is  unsuccessful,  if  the  property 
is  not  lost  or  is  otherwise  saved;  but  a  mere  volunteer  is  not  entitled  to  any  com- 
pensation unless  he  succeeds,  and  the  fact  that  his  reward  depends  on  this  contin- 
gency may  enhance  the  amount  of  it;  but  even  when  a  salvor  acts  in  pursuance 
of  a  request,  and  it  is  manifest  that  the  property  in  peril  must  be  wholly  saved 
or  lost,  nis  compensation  also  depends  upon  the  contingency  of  success,  and  should 
be  enhanced  accordingly.    Id, 

25.  Salvage  not  Mere  Payment,  but  a  Reward. — In  awarding  compensation  for  a 
salvage  service,  the  courts  do  not  stop  at  mere  payment  for  the  work  and  labor  per- 
formed, but  go  further  and  give  the  salvor  an  appropriate  reward,  in  the  interest  of 
commerce  and  navigation.     Id. 

26<  Elements  of  Compensation  for  Salvage. — The  elements  that  enter  into  the  esti- 
mate in  fixing  the  compensation  for  a  salvage  service  are:  1,  The  value  of  the  prop- 
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erty  saved  and  of  that  employed  in  saving  it;  2.  The  degree  of  peril  from  which 
the  saved  property  is  delivered;  3.  The  risk  to  which  the  property  and  person  of 
the  salvor  is  exposed;  4.  The  severity  and  duration  of  his  labor;  5.  The  promptness 
with  which  he  interposed  his  services;  and  6.  The  skill,  courage,  and  judgment  in- 
volved in  them.     la. 

27.  Payment  for  Service — When  not  a  Bab  to  Suit  fob  Salvage, — A  payment 
received  by  a  salvor  as  for  work  and  labor  and  use  of  material,  upon  the  reasonable 
understanding,  on  his  part,  that  the  other  and  principal  salvors  would  setUe  and 
receive  payment  on  the  same  basis  without  a  suit  for  salvage,  is  no  bar  to  such 
salvor  intervening  for  his  interest  in  a  suit  subsequently  brought  by  such  other 
salvors  for  salvage,  and  receiving  his  due  share  of  the  award  therefor,  less  the  pay- 
ment theretofore  made.     Id. 

28.  Opposino  Appeals  in  a  Case  in  Admiralty  do  not  Create  Two  Causes  in 
the  appellate  court.  After  one  party  has  perfected  his  appeal,  an  appeal  by  the 
opposite  party  may  be  perfected  by  serving  and  filing  in  the  court  below  his  notice 
of  appeal.    SUamer  City  of  Panama  v.  Phidpa  (Wash.),  I,  848. 

ADMISSIONS. 
See  MuBDEB  and  Manslaughter,  69,  71 »  72. 

ADMISSION  TO  THE  BAIL 
See  Attobneys,  12.. 

ADVERSE  POSSESSION. 

1.  Title  by  Adverse  Possession  can  not  be  Acquibed  by  occasionally  cuttmg  up 

dead  timber,  felling  trees,  and  removing  wood  from  the  land.  Kimball  v.  Stormier 
(Cal.),  II,  371. 

2.  Adverse  Possession— Colob  of  Title— Possession. — A  plaintiff  who  claims  under 

color  of  title  a  larger  tract,  which  includes  the  land  to  which  the  plaintiff  has  shown 
title  in  fee,  can  not  establish  an  adverse  possession  as  to  the  plaintiff's  land,  which 
has  remained  vacant  and  unoccupied,  by  proving  an  actual  possession  of  a  portion 
of  the  larger  tract,  when  such  possession  does  not  extend  to  any  of  the  land  claimed 
by  the  plaintiff.  E^speoially  is  this  the  case  when  it  appears  that  the  defendant  had 
not  asserted  an  absolute  and  unqualified  right  to  such  plaintiff's  land  for  the  time 
required  by  the  statute  of  limitations.     Id. 

3.  Finding  as  to  Adverse  Possession — Ejectment. — In  an  action  of  ejectment,  where 

the  plaintiff  alleges  title  in  himself,  and  the  defendant  relies  upon  a  title  obtained 
by  adverse  possession,  a  finding  that  the  defandant  has  such  title,  if  sustained  by 
the  evidence,  is  sufiicient,  without  finding  upon  the  question  whether  the  plaintiff 
had  or  had  not  title  originally.    Id. 

4.  Advebse  Possession. — The  open  an  exclusive  possession  of  real  property  for  the 

purpose  to  which  it  is  ordinarily  fit  or  adapted  constitutes  adverse  possession;  and 
the  erection  of  a  fence  or  other  artificial  boundary  to  indicate  the  limits  of  such  pos- 
session is  not  essential  thereto.  Zeilin  v.  Rogers  (U.  S.  Cir.  Ct.,  Or.),  Ill,  466. 
6.  Ejectment — Adverse  Possession — Taxes. — In  an  action  for  ejectment,  where  the 
defense  relied  on  is  a  title  acquired  by  adverse  possession  after  the  passage  of  the  act 
of  April  1,  1878,  the  defendant  must  prove,  and  the  findings  must  show,  that  he  or 
his  grantors  have  paid  all  taxes  levied  and  assessed  on  the  land  in  controversy, 
whether  the  same  were  assessed  to  him  or  to  some  other  person.  Proof,  and  a  find- 
ing that  he  paid  all  taxes  assessed  to  him,  is  not  enough.  Row  v.  Evans  (Cal.),  Ill, 
428. 

6.  Adverse  Possession — Rents  and  Pboftts — Acquiescence. — In  such  action,  w^hen 

the  defendant's  possession  of  the  land  in  dispute  was  with  the  consent  and  acqui- 
escence of  the  plaintiff,  under  an  agreement  between  the  parties,  and  his  claim  of 
ownership  to  such  land  was  also  acquiesced  in,  the  plaintiff  is  not  entitled  to  recover 
for  the  rents  and  profits  of  such  land  for  the  time  during  which  he  acquiesced  in  the 
possession  of  the  defendant.     Id.  * 

7.  Title  to  Real  Estate  can  not  be  Obtained  by  Advebse  Possession,  under  sec- 

tion 325  of  the  code  of  civil  procedure,  unless  the  adverse  holder  has  paid  the  taxes 
levied  and  assessed  upon  such  land  during  the  time  of  hia  occupancy.  WM  v. 
Ctorifc(Cal.),  I,  861. 
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d.  Sufficiency  of  the  Evidence  to  Sustain  a  Finding  that  the  posaeeaion  of  the 
defendants  was  not  adverse  will  not  be  considered  by  the  appellate  court,  when  such 
adverse  possession  could  not  have  continued  for  a  sufficient  length  of  time  prior  to 
the  commencement  of  the  action  to  furnish  a  defense.  Emei'ic  v.  Alvarculo  (Cal.), 
1,708. 

9.  Adverse  Possession. — Defendants  liave  not  acquired  title  by  adverse  possession  to 

the  two  tracts  of  complainant's  lands — one  of  seventy-five  acres,  the  other  of  fifty 
acres — which  have  been  completely  buried  by  their  mining  debris.  These  tracts 
have  not  been  "protected  by  a  substantial  inclosure,"  or  "usually  cultivated  or  im- 
proved," by  defendants,  as  required  by  the  code  of  civil  procedure,  section  32.5,  in. 
all  cases  where  the  adverse  possession  is  "not  founded  upon  a  written  iustmuient, 
judgment,  or  decree,"  and  there  has  been  no  ouster  of  the  complainant  by  defend- 
ants.    Woodruff  v.  North  BloomfieU  O.  M.  Co.  (U.  S.  Cir.  Ct.,  Cal.),  I,  183. 

10.  Findings— Adverse  Possession— Evidence, — Finding  that  the  defendant  had  ac- 
quired title  to  the  premises  in  controversy  by  adverse  possession  reviewe<l,  and  held 
supported  by  the  evidence.     Specht  etc.  v.  HcLger  etal.  (Cal.),  Ill,  403,  404. 

11.  Adverse  Possession — Knowledge  of  Real  Owner's  Title. — Title  to  land  may 
be  acquired  by  adverse  possession,  although  the  adverse  holder  has  no  knowledge  of 
the  nature  of  the  title  of  the  real  owner.  Packard  v.  Jofmson  (Cal.),  Ill,  7G3. 
Packard  v.  Moss  (Cal.),  Ill,  769. 

12.  Swamp  Lands — Purchase  of — Adverse  Possession. — Under  the  act  of  1858,  the 
purchaser  of  swamp  lands,  who  had  fully  paid  for  the  same  and  complied  with  all 
the  terms  of  his  contract,  became  absolutely  entitled  to  a  patent,  upon  the  certifica- 
tion of  such  lands  to  the  state,  and  the  neglect  of  himself  or  his  assignee  to  obtain 
such  patent  will  not  prevent  the  running  of  the  statute  of  limitations  in  flavor  of  an 
adverse  holder  from  such  date.     Id. 

See  Dbdioation,  7;  Infants,  1:  Tenants  in  Common,  2;  Wateb  Rights,  15,  16,  23. 

AFFIDAVITS. 

See  ApFiDAvrra  of  Merits;  Appeal,  34,  53,  76,  81,  83;  Attachment,  7;  Certiorari, 
10;  Contempt,  12,  13;  JuitY  and  Jurors,  31;  Release,  2;  Summons,  19-21. 

AFFIDAVIT  OF  MERITS. 

1.  Affidavit  of  Merits,  Statement  in. — The  statement  in  an  affidavit  of  merits  that 
the  defendant  "  has  fully  and  fairly  stated  the  case  in  this  action,"  is  equivalent  to 
a  statement  that  he  "has  fully  and  fairly  stated  the  facts  of  the  said  case."  Rathgeh 
V.  TUcomia  (Cal.),  IV,  375. 

See  Venue,  11,  12,  16. 

ALIEN. 
See  Estates  of  Deceased  Persons,  17,  18;  Mines  and  Mining,  16,  17. 

.fiJENATION,  RESTRAINT  OF. 

See  WiLKS,  7. 

AMENDMENT, 

1.  The  Power  of  the  Circuit  Court  over  Amendments  to  Pleadings,  after  a  re- 

mand from  the  supreme  court,  is  not  affected  by  the  circumstance  of  an  appeal 
havinff  been  taken;  and  while  the  supreme  court  may  send  a  case  back  for 
amendment  of  pleadings  and  retrial  generally,  it  has  no  power  to  prescribe  the 
character  of  the  amendments  to  be  allowed,  or  the  mode  of  conducting  subsequent 
proceedings.  Brannon  v.  Orcgonian  Railway  Co.  (Dr.),  I,  624. 

2.  Appeal  from  Justices*  Cocrt — Amendments— -Certiorari. — On  an  appeal  from 

the  justices'  court  on  questions  of  law  and  fact,  the  sup>erior  court  has  jurisdic- 
tion to  allow  an  amendment  to  the  pleadings,  upon  such  terms  as  may  be  just. 
The  action  of  the  court  in  allowing  an  amendment  is  not  rri\'iewable  on  certiorari, 
even  if  the  same  were  irregular  or  erroneous.  Ketchum  v.  Superior  Court  of  San 
Joaquin  County  (Cal. ),  III,  490. 
8.  Striking  olt  Portions  of  Complaint  and  Answer. — Plaintiff  brought  this  action 
to  recover  possession  of  certain  grain  and  hogs,  on  the  ground,  as  alleged  in  his 
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\'^riiied  complaint,  that  the  same  were  his  property.  The  defendant,  as  afaeriff, 
denied  the  ownership  by  the  plaintiff,  and  justified  his  possession  under  ceitain 
writs  of  attachment.  He  alleged  that  the  said  property  had  been  taken  from  him 
by  the  plaintiff,  after  his  levy,  under  a  writ  of  replevin,  and  asked  a  return  thereof 
to  him,  to  be  held  subject  to  such  attachment.  On  the  trial  the  court,  against  de- 
fendant's objection,  on  the  oral  statement  of  plaintiflTs  counsel,  that  the  defendant 
had  not  levied  upon  the  hogs,  permitted  the  plaintiff  to  strike  out  from  the  com- 
plaint all  reference  to  the  hoes,  and  struck  out  all  allegations  in  regard  to  the  same 
m  defendant's  answer.  HeLd^  that  sach  action  of  the  court  was  erroneous;  for  if 
the  averments  of  the  answer  were  true,  the  effect  of  the  amendment  would  be  to 
take  the  hogs  from  the  defendant's  possession  and  transfer  them  to  the  plaintitf 
without  affording  the  former  an  opportunity  to  try  the  question  of  his  right  to  their 
return.  Howell  v.  Foster,  Sheriff,  etc,  (Cal.),  II,  743. 
4.  Kefhsal,  during  the  Trial,  of  an  Amendment  to  an  Answer  setting  np  a  new 
defense  is  not  error  when  the  defendant  fails  to  affirmatively  show  that  he  did 
not  know  of  such  defense  before.     Uallacky,  Breanahan  (Wy.),  II,  60. 

See  Appeal,  12;  Depositions,  4;  Findings,  38;  Fraud,  9;  Removal  of  Causes,  13; 
Ekflevin,  1;  Specific  Performance,  3;  Supplementary  Proceedings,  3;  Ten- 
ANTd  in  Common,  3;  Variance,  1-3. 

ANSWER. 
See  Dismissal  of  Action;  Pleading  and  Practicx, 

APPEAL  AND  WRIT  OF  ERROR, 

1.  In  General. 

2.  Who  may  Hays. 

•  3.  The  Record  and  Practice. 

4.  The  Hearing. 

5.  The  Relief  Granted. 

6.  Dismissal  of  , 

1.  In  General. 

1.  An  Appeal  will  not  Lie  from  a  Judgment  of  the  Diotrict  Court  in  Commox- 

LAW  Actions  or  proceedings  unless  it  is  expressly  allowed  by  statute.  Van  Camp 
V.  Commissioners  of  Custer  County  (Idaho),  II,  18. 

2.  An  Appeal  is  not  the  Commencement  of  a  New  Action  or  proceeding,  but  a 

continuation  of  the  same  case,  action,  or  proceeding,  being  only  a  transfer  from  one 
court,  tribunal,  or  body  to  another  for  final  trial  and  judgment.     Id, 

3.  The  Right  to  Apaeal  is  statutory  and  unknown  to  the  common  law;  it  can  not  be 

extended  to  cases  not  within  the  statute.  General  Custer  Mininfj  Co.  v.  Van  Camp 
(Idaho).  II,  174. 

4.  The  Board  of  County  Commissioners  and  the  Board  of  Equai.ization,  although 

composed  of  the  same  persons,  are  separate  and  distinct  bodies,  ^ith  different  duties 
and  powers.     Id.  ^ 

6.  The  Right  of  Appeal  Given  by  Statute  from  Orders  of  the  Board  of  Commis- 
siGNERS  does  not  imply  the  right  of  appeal  from  orders  of  the  board  of  equalization. 
Id. 

6.  An  Appeal  from  an  Order  of  the  Board  of  County  Commissioners  doclarine 

the  result  of  an  election  for  a  county  seat  may  be  taken  to  the  district  court  of  said 
county,  and  when  so  taken,  the  action  is  commenced  when  the  notice  of  appeal  is 
filed  with  the  clerk  of  the  board  of  county  commissioners.  Rupert  v.  Count jf  Com- 
mismoners  o/Alturaa  County  (Idaho),  II,  15. 

7.  The  Board  of  County  Commissioners  is  not  a  Court;  it  has  no  judicial  functions 

or  power,  and  can  not  be  vested  therewith.     Id, 

8.  Matters  Decided  by  the  District  Court  on  Appeal  from  the  Orders  of  the 

Board  of  County  Commissioners  can  only  be  brought  to  the  supreme  court  for 
review  by  writ  of  error.     Id. 

9.  No  Appeal  Lies  from  an  Order  in  a  Criminal  Action  Dismissing  the  Same 

for  want  of  prosecution.  Such  attempted  appeal  may  be  either  dismissed  or  stricken 
from  the  calendar.     People  v.  HoIHa  (Cal.),  II,  71. 

10.  No  Appeal  Lies,  in  a  Prosecution  for  Murder,  from  an  Order  Df-nyino  a 
IbloTiON  in  arrest  of  judgment,  or  from  a  judgment  entered  upon  a  ploa  of  fonner 
conviction.     People  v.  Majors  (Cal.),  II,  287. 


Digest  of  Cases  in  Vols.  1,  2,  3,  4.  773 

IK  MoTToy  pon  New  Trial — ^Appeal  from  Order  Denting. — A  motion  for  a  new 
trial  can  not  be  made  in  a  prosecution  for  murder  after  a  verdict  in  favor  of  tbo 
people  rendered  upon  a  plea  of  former  conviction,  and  consequently  no  appeal  lies 
from  an  order  denying  the  same.     Id, 

12.  Striking  Complaint  from  Files— Amendment — ^Appeal. — An  order  striking  a 
complaint  from  the  files,  and  overruling  a  motion  to  allow  it  to  be  amended,  is  not 
a  final  judgment.  Such  order  is  not  appealable.  Owen  (a  lunatic),  by  h%8  Commit- 
tee, V.  McCormick  (Mont. ),  IV,  479. 

13.  An  Ordek  Striking  out  an  Answer  is  not  Appealable.— ^eocA  v.  IJodgdon 
(Cal.),  IV,  610. 

14.  Order  Made  after  Reversal  of  Judgment  not  Appealable.— An  order  made 
in  an  action  after  the  judgment  therein  has  been  reversed  in  the  supreme  court,  is 
not  appealable  as  a  special  order  made  after  final  judgment.  The  efiect  of  such  re- 
versal is  to  place  the  parties  in  the  lower  court  in  the  same  position  as  if  the  case 
had  never  b«en  tried.     Sharp  v.  Miller  (Cal.),  IV,  384. 

15.  Order  Appointing  Keceiver — Appeal  does  not  Lie  from. — No  appeal  lies  from 
an  order  of  the  district  court  appointing  a  receiver,  although  such  order  may  com- 
mand the  defendants  to  refrain  from  any  and  all  interference  with  the  receiver  in  the 
discharge  of  his  duties  as  such.    Stebbina  v.  Satage  et  <d.  (Mont. ),  IV,  177. 

16.  Sheriff— AppEAiiS  bt,  from  Order  Appointing  Receiver. — A  sheriff,  who  has 
taken  possession  of  property  assigned  for  the  benefit  of  creditors,  under  attachment 
issued  in  favor  of  one  creditor,  can  not  appeal  from  an  order  inade  at  the  instance 
of  another  creditor  of  the  assignor,  which  requires  him  to  deliver  such  property  to 
a  receiver.  If  an  appeal  lies  from  such  order,  the  proper  parties  to  take  the  same 
are  the  creditors  interested.    Id. 

17.  No  Appeal  Lies  bt  an  Executor,  as  Such,  from  a  Decree  Settling  and  dis- 
tributing an  estate.     Estate  of  Marrey  (Cal.),  Ill,  49. 

18.  An  Order  Denying  a  Motion  to  Set  Aside  a  Final  Order  of  Condemna- 
tion, in  an  action  for  the  condemnation  of  land,  is  not  appealable.  Califoniia 
Southern  B,  S.  Co.,  v.  Southern  Pacific  R.  R.  Co,  (Cal.),  Ill,  52. 

19.  Setting  Aside  Judgment — Appeal  from  Order. — The  effect  of  an  appeal  from 
an  order  setting  aside  a  judgment  is  not  to  revive  the  judgment.  The  judgment 
no  longer  exists,  so  far  as  the  assertion  of  any  rishts  under  it  is  concerned,  until  it 
shall  be  brought  into  force  again  by  a  reversal  of  the  order  setting  it  aside.  Estate 
of  Crozier,  deceased  ((>!.),  lU,  157. 

20.  No  Appeal  Lies  to  thjb  Supreme  Court  from  an  Order  of  the  District 
Judge  requiring  the  county  assessor  of  Esmeralda  county  to  file  in  the  distinct 
court  a  statement  of  taxes,  as  required  by  section  6  of  the  act  of  March  1,  18S3, 
although  such  order  was  made  by  the  court  instead  of  by  the  judge.  Lyon  Co,  v. 
Esmeralda  Co.  (Nev.),  I,  395. 

21.  No  Appeal  Lies  to  the  Sufremb  Court  from  an  Order  of  the  District 
Court  setting  aside  a  previous  order  vacating  a  judgment.     The  effect  of  such  order 

.  is  not  to  revive  or  reinstate  the  judgment.     Oioen  v.  Going  (Col.),  I,  352. 

22.  The  Supreme  Court  Has  No  JuRisDicnoN  of  an  Appeal  from  a  Judgment  of 
the  superior  court  affirming  a  judgment  of  the  police  court  adjudging  the  defendant 
guilty  of  a  misdemeanor,  and  iinposing  on  it  a  fine  of  fifty  dollars.  People  etc,  v. 
Meiggs  Wliarf  Company  (Cal.),  11,  287. 

23.  Appeal  from  Justice's  Court— Jurisdiction  of. — The  supreme  court  has  no  juris- 
diction of  an  appeal  from  a  judgment  of  the  superior  court,  affirming  a  judgment 
of  the  justice's  court,  in  an  action  brought  to  recover  one  huudred  and  eighty  dol- 
lars,  with  interest  and  costs. — Hackley  v.  Craig  (Cal.),  II,  375. 

24.  An  Appeal  Lies  to  the  Supreme  Court  from  a  judgment  of  the  superior  court 
granting  or  denying  an  application  for  a  writ  of  mandatnus;  and  an  undertaking  in 
the  sum  of  three  hundred  cFollars,  execute^  and  conditioned  according  to  the  pro- 
visions of  section  941  of  the  code  of  civil  procedure,  stays  the  execution  of  such 
judgment  pending  the  appeal.     Palache  v.  Hunt  (Cal.),  I,  485. 

25.  Appeal  from  an  Order  Setting  Apart  a  Homestead  to  a  Widow,  out  of  the 
estate  of  her  deceased  husband,  must  be  taken  within  sixty  days  after  such  order 
was  made.     Estate  of  Burton  (Cal.),  I,  254. 

26.  Appeal  from  an  Order  Denying  a  Widow's  Application  for  a  Homestead, 
to  be  set  apart  to  her  out  of  the  estate  of  her  deceased  husband,  must  be  taken 
wifhin  sixtv  days  after  the  entry  of  such  order.     Eatate  of  Harland  (Cal.),  I,  49. 

27.  Writ  of  Lrror  and  Appeau — Whether  an  error  of  the  county  court  in  denying 
an  appeal  can  be  reviewed  on  a  writ  of  error  to  the  original  judgment,  quare, 
Brandexburg  v.  Reithman  (Col.),  II,  774, 
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28.  Appeal  Held  without  Merit,  and  Judgment  and  Obdeb  Atfibked  with  (lam- 
ages.     Hooper  v.  Powers  (Cal. ),  IV,  525. 

2.  Who  may  Have. 

29.  No  One  can  Sue  Out  and  Maintain  a  Wkit  of  Error  unless  He  is  a  Partt 
or  privy  to  the  record,  or  is  prejudiced  by  the  judgment.  Van  Camp  v.  CommU- 
sioners  of  Cwtter  Go.  (Idaho),  II,  18. 

SO.  CouRis  WILL  Look  beyond  the  mere  Title  of  an  Action  or  proceediag  for  the 
purpoee  of  determining  who  are  interested  and  atfected  as  parties.     Id. 

31.  Appeal  from  Judgment  by  Person  not  a  Party. — A  person  who  is  not  a  party 
nur  privy  to,  nor  aggrieved  by,  a  judgment,  can  not  appeal  therefrom.  Dunphy  t. 
Potrero  Co.  ct  al.  (Cal.),  IV,  526. 

32.  A  Party  Who  has  Voluntarily  Taken  Advantage  of  a  Juddment  rendered 
at  nini  prius  can  not  afterwards  prosecute  proceedings  to  reverse  it.  Atkinson  v. 
TaJbor  (Cal.),  II,  105. 

3.  The  Record  and  Prachcb. 

33.  Errors  Appearing  upon  the  Face  of  the  Judgment  Roll  may  be  taken  advan- 
tage of  upon  a  writ  of  error,  without  a  bill  of  exceptions  or  statement  of  the  case. 
Vim  Camp  v.  Commissioners  of  Custer  Co.  (Idaho),  II,  18. 

34.  An  Appeal  to  the  District  Court  from  a  Judgment  of  the  Probate  Court  can 
not  be  perfected  unless  the  proper  affidavit  of  non-vexation  and  delay  is  made  and 
filed.     C/iavts  v.  Perea  (N.  M.),  I,  807. 

35.  The  Right  of  Appeal  Commences  to  Run  from  the  Actual  Entry  of  the  judg- 
ment, and  not  from  the  date  as  of  which  it  was  entered  nufic  pro  tunc.  Xoce  v. 
Daveggio  (Cal.),  III.  491. 

36.  An  Appeal  from  an  Order  Denying  a  New  Trial  must  be  taken  within  sixty 
•    da>8  after  the  entry  thereof.     Brown  et  al.  v.  Greene  et  al.  (Cal.),  II.,  828. 

37.  Service  of  Notice  of  Appeal — Filing  Undertaking. — An  undertaking  on  appeal 
must  be  liled  within  five  days  after*  service  of  the  notice  of  appeal.  When  such 
service  is  by  mail,  the  undertaking  must  be  filed  within  five  days  after  the  deposit 
of  a  copy  of  the  notice  in  the  post-office.  Section  1013  of  the  code  of  civil  proce<ture, 
extendmg  the  time  in  which  acts  may  be  done  in  certain  cases,  has  no  application 
to  such  case.     Id. 

38.  Tjie  iSAME— The  Transcript  must  Contain  Proof  of  the  service  of  the  notice  of 
appeal  upon  tlie  opposite  party  or  his  attorney.     Id. 

39.  An  Appeal  is  Ineffectual  when  the  Notice  thereof  is  not  signed  by  the  at- 
torneys of  record  or  by  the  counsel  for  the  appellant,  or  when  the  transcript  con- 
tains no  proof  that  such  notice  was  served  upon  the  respondents.  Eliis  v.  Benntt  *^t 
al.  (Cal.),  II,  884. 

40.  Service  of  Notice  of  Appeal,  Pboof  of. — The  certificate  of  the  clerk  of  the  dis- 
trict court  acknowledging  due  service  of  appeal  is  not  sufficient  proof  of  such  sen'ice 
to  confer  jurisdiction  upon  the  supreme  court.  After  rendition  of  judgment  tlie 
proof  of  such  service  may  be  shown  by  affidavit,  when  the  validity  of  such  judg- 
meut  is  attacked  in  a  collateral  action.     Blinn  v.  Crosby  et  al.  (Wash.),  II,  79G. 

41.  An  Undertaking  on  Appeal  must  be  Filed  within  Ten  Days  from  the  time  of 
the  service  of  the  notice  of  appeal.  If  filed  on  the  eleventh  day  the  appeal  will  be 
dismissed.     Northern  Pacific  Terminal  Co.  v.  Loxoenberg  et  al,  (Or.),  II,  8*23. 

42.  The  Assignment  of  Errors  in  a  Notice  of  Appeal  must  bo  specific.  It  is  not 
sufficient  to  state  generally  that  the  errors  relied  on  consisted  in  admitting  or  ex- 
cluding testimony  as  shown  by  the  bill  of  exceptions.     Id. 

43.  Practice  of  Assigning  More  Errors  than  are  necessary  to  present  the  points  re- 
lied on,  strongly  condemned.     Brewster^  Receiver^  etc.,  v.  iJort^*  (Wash.),  II,  791. 

44.  After  an  Appeal  has  been  Perfected  the  District  Court  has  Jurisdiction 
to  settle  and  allow  the  statement  on  appeal  filed  in  the  court  below  within  the  time 
required  by  statute.     James  v.  Leport  (Nev.),  II,  44. 

45.  Certificate  as  to  the  Evidence  Introduced  at  the  Trial. — Where  a  trial  was 
partly  had  in  the  district  court,  with  the  aid  of  the  official  reporter,  aud  then  dis- 
continued on  account  of  the  retirement  of  the  judge,  and  npon  a  rcliearing  by  his 
successor  the  notes  of  the  reporter  were  used  as  correctly  presenting  the  evidence, 
the  only  certification  as  to  the  evidence  introduced  at  the  trial  required,  so  as  to 
bring  the  cause  before  the  supreme  court,  is  the  certificate  of  the  judge  who  tried 
the  cause.     SfoUle  tk  W.  W.  IL  B.  Co.  v.  Ah  Koive  (Wash.),  II,  53. 

46.  An  Appeal  from  a  Judgment  Rendered  in  Favor  of  the  United  States  can 
not  be  perfected  without  service  of  notice  upon  the  United  States.    Such  8er\'iG^ 
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sbonld  be  mode  upon  the  United  States  attorney;  service  upon  his  assistant  is  not 
sufficient.     Bennett  v.  UnUed  States  (Wash.),  II,  213. 

47.  Appeal — Undertaking— Stay  of  Execution. — An  undertaking  on  appeal  to  stay 
execution  may  be  filed  at  any  time  after  the  appeal  is  taken,  and  before  the  execu« 
tion  is  satisfied.     Mansfield  v.  Stem  (Cal.),  IV,  141. 

48.  Appeal— Ckrtipicatk  of  Deposit  in  Lieu  of  Appeal  Undebtakino.— -The  stat- 
utory requirement  that  to  render  an  appeal  effectual,  the  appell^t  may,  instead  of 
giving  an  undertaking  with  sureties,  deposit  money  equal  in  amount^  to  the  sum 
named  in  the  undertaking,  is  substantially  complied  with  by  leaving  with  the  clerk 
a  certificate  of  deposit,  payable  to  his  order,  for  the  requisite  amount.  Alt  v.  Cali- 
fomxa  Fig  Syrup  Co,  (Nev.),  IV,  255. 

49.  Appellate  Jurisdiction  of  Supreme  Court — Procedure  on  Appeals. --The 
supreme  court  can  not  decline  to  take  cognizance  of  a  matter  clearly  within  its  juris- 
diction, because  the  mode  of  procedure  applicable  to  it  has  not  been  regulated  by 
statute,  wi'itten  rule,  or  precedent.  In  such  case  it  is  ite  dut^  te  create  a  prece- 
dent, and  it  may  adopt  or  ratify  the  practice  resorted  to  on  the  first  occasion  when 
the  exigencies  of  a  cause  require  a  reasonable  and  unprecedented  practice  to  be  re- 
sorted to.     People  V.  Jordan  (Cal.),  IV,  85. 

50.  The  Same — ^Appeals  in  Misdemeanors— Procedure. — The  supreme  court  has 
jurisdiction  to  entertain  appeals  in  cases  of  misdemeanors  prosecuted  by  indictment 
or  information;  and,  as  the  legislature  has  failed  to  prescribe  the  mode  of  procedure 
on  such  appeals,  to  provide  therefor  by  rule,  and,  in  the  absence  of  a  previous  rule, 
to  sanction  a  mode  of  procedure  adopted  on  a  particular  occasion.  The  practice 
pursued  in  taking  the  present  appeal  is  adopted,  and  hereafter  appeals  in  criminal 
actions  prosecutS  by  indictment  or  information  amounting  to  misdemeanors  only, 
will  be  sustained,  from  the  judgmente  and  orders  mentioned  in  chapter  1  of  title  9 
of  part  2  of  the  penal  code,  when  the  appeal  is  taken  in  the  manner  therein  pre- 
scribed.   Id. 

51.  Notice  of.  Appeal,  Form  of. — A  notice  of  appeal  which  plainly  indicates  the  par- 
ticular order  appealed  from  is  sufiScient  in  form.     Id. 

52.  Judgment  on  Demurrer  to  Indictment,  Entry  of — Notice  of  Appeal. — The 
penal  code  does  not  provide  for  any  entry  of  judgment  on  a  demurrer  to  an  indict- 
ment other  than  the  entry  of  the  order  upon  the  minutes.  The  order  in  the 
minutes  is  the  judgment.  A  judgment  that  such  demurrer  be  *' sustained"  is  a 
substantial  compliance  with  section  1007  of  the  penal  code,  and  is  in  effect  a  judg- 
ment that  the  demurrer  be  allowed.  An  appeal  from  such  judgment  is  not  ren- 
dered ineffectual  because,  in  the  notice  of  appeal,  the  judgment  specifically  described 
is  called  an  "order."    Id, 

53.  Tran.script  on  Appeal — Attack  on,  in  Supreme  Court. — The  verity  of  a  fact 
stated  in  the  transcript  on  appeal  can  not  be  attacked  by  affidavits  in  the  supreme 
court.     People  y.  Joridan  (Cal.),  IV,  138. 

4.  The  Hearing. 

54.  Report  of  Referee  in  Equity  Case— Effect  of  Appeal. — ^Whatever  effect  the 
report  of  a  referee  in  a  suit  in  equity  has  on  the  trial  in  the  lower  court,  it  can  not 
be  treated  as  a  special  verdict  upon  the  facts  at  the  trial  on  appeal.  Such  report  will 
not  be  disturbed  on  appeal,  unless  in  conflict  with  the  preponderance  of  evidence, 
nor  will  a  decree  entered  thereon  be  reversed,  unless  error  affirmatively  appears. 
O'Leary  v.  Fargher  (Or.),  Ill,  333. 

55.  An  Equity  Case  is  to  be  Retried  in  the  Appellate  Court  upon  every  issue, 
both  of  law  and  fact,  not  waived  in  the  lower  court,  without  regard  to  the  results 
of  the  previous  trial,  whether  had  altogether  before  the  court  ot  partly  before  a 
referee.     Id. 

56.  Report  of  Referee  and  Decree  Modified  after  a  review  of  the  evidence.    Id. 

57.  In  the  Absence  of  a  Bill  of  Exceptions  in  the  Record,  the  appellate  court 
will  not  notice  alleged  irregularities  occurring  at  the  trial.  Newby  v.  Rowland  (Or.), 
I,  521. 

58.  Errors  in  the  Charge  to  the  Jury  can  not  be  Made  Available  on  Appeal, 
unless  they  are  material,  or  calculated  to  mislead  the  jury,  or  to  produce  a  wrong 
result.     MaHin  v.  Hill  (Utah),  I,  629. 

59.  Erroiw  Assigned  for  Refusing  to  Give  Certain  Instructions  Asked  for, 
and  in  the  form  of  the  judgment,  can  not  be  considered  by  the  appellate  court  unless 
the  transcript  contain  all  of  the  instructions  given,  and  a  copy  of  the  judgment. 
Tucker  v.  Parka  (Ool.),  I,  264. 
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60.  Objections  to  a  Complaint  Otheb  than  that  It  does  not  State  Facts  Suf- 
ficient to  constitute  a  cause  of  action  must  be  made  in  the  court  below  to  entitle 
them  to  consideration  in  the  appellate  court.     Id, 

61.  AssiONMENTS  OF  Ebbor. — The  court  will  not  review  points  nor  consider  questions 
not  clearly  covered  by  the  assignments  of  error  on  the  record.  Kiskudrlen  v.  Allen 
(Col.),  II,  320. 

62.  An  Objection  to  a  JuDoafENT,  that  it  is  inconsistent  with  the  pleadings,  may  be 
considered  by  the  appellate  court  without  producing  the  evidence.  Seattle  and 
Walla  Walla  R.  /?.  Co.  v.  Ah  Kowe  et  al,  (Wash.),  II,  6a 

63.  Appellate  Codbt  will  not  Review  the  Facts  of  a  Casjs  for  the  purpose  of 
determining  whether  the  findings  are  supported  by  the  evidence,  unless  the  same 
are  brought  up  on  a  statement  of  the  case  after  a  motion  for  a  new  triaL     Beck  v 
Trttckee  Lodge,  No.  U  (Nev.),  II,  40. 

64.  Review  of  Evidence  on  Appeal. — On  an  appeal  from  the  judgment  only  tbe 
court  can  not  inquire  whether  the  verdict  is  supported  by  the  evidence;  this  can  be 
done  only  upon  an  appeal  from  the  order  denying  a  new  trial.  Tfie  People  etc.  v. 
Pierson  (Idaho),  II,  800. 

65.  On  Appeal  fbom  a  Judgment,  without  a  Statement  or  Bill  of  Exceptions, 
nothing  belongs  to  the  record  except  the  judgment  roll,  and  no  Question  arising  out- 
side the  roll  can  be  considered.  The  mode  of  presenting  questions  not  arising  on 
the  judgment  roll  for  review  on  appeal  is  by  statement  or  oiil  of  exceptions.  Jones 
v.  St.  John  Irrigating  Co.  (Idaho),  II,  183. 

66.  On  Appeal  This  Coukt  can  only  Notice  the  Eebobs  Committed  against  the 
Appellant,  not  those  committed  against  the  successful  party.    Id. 

67.  Krrobs  in  the  Admission  ob  Rejection  of  Testimony,  or  in  the  giving  or  re- 
fusal of  instructions,  can  not  be  considered  on  appeal  when  no  exceptions  wei*e  taken 
during  the  trial.     liaJph  et  al.  v.  Weary  et  al.  ((Jol. ),  II,  324. 

68.  AYaiver  of  Appeal. — Matters  may  occur  subsequent  to  the  judgment  which  oper- 
ate to  waive  the  right  of  a  party  to  have  the  judgment  reviewed  on  appeal  or  writ 
of  error.  When  such  matters  appear  of  record,  the  objection  to  the  appeal  may  be 
raised  by  a  motion  to  dismiss;  but  where  they  do  not  so  appear  the  objection  must 
be  raised  by  a  plea  in  bar  of  the  proceedings  in  eiror.  The  supreme  court  has  jur- 
isdiction to  institute  the  necessary  inquiry  whether  the  matters  alle^^d  to  consti- 
tute the  waiver  have  in  fact  occurred.     Atkinson  v.  Tabor  (Cal. ),  II,  105. 

69.  Errors  of  Law  Occurring  on  Trial  must  be  Specified. — Errors  of  law  alleged 
to  have  occurred  on  the  trial  will  not  be  considered  on  appeal  unless  the  same  are 
specified  in  the  statement  of  the  case.     Carter  v.  Allen  et  al.  (Cal.),  IV,  335. 

70.  motion  Made  after  Judgment — Appeal  from  Order — iDENTiiiCAxioN  of  Pa- 
pers.— Copies  of  papers  used  on  a  motion  made  after  judgment  will  not  be  consid- 
ered on  appeal,  although  contained'in  the  transcript,  nnless  the  same  are  identified 
by  the  certificate  of  the  judge,  or  otherwise,  as  having  been  used  or  considered  on 
the  hearing.     Peltret  v.  Frank  (Cal.),  IV,  221. 

71.  The  Statement  of  a  Fact  in  an  Objection  Made  at  the  Trial  is  no  evidence 
of  the  existence  of  such  fact  on  the  hearing  in  the  appellate  court.  Chung  Ton  v. 
Jlop.Chong  (Or.),  HI,  325. 

5.  The  Belief  Granted. 

72.  Judgment  Appealed  from  may  be  Affibmed  if  the  Appellant  fails  to  file  any 
points  and  authorities,  as  required  by  the  rules  of  the. supreme  court.  liobinson  v. 
Longley  (Nev. )  I.  306. 

73.  Appeal  from  Judgment — Notice  of  Appeal,  Service  of— Jurisdiction  of  Su- 
preme Court  over  Appeal. — The  supreme  court  has  no  power  to  hear  an  appeal 
from  a  judgment  unless  the  appellant  has  served  a  notice  of  appeal  on  all  the  adverse 
parties  whose  rights  may  be  affected  by  a  reversal  of  the  judgment;  or  where  the 
appeal  is  from  a  part  of  the  judgment,  by  a  reversal  of  the  part  appealed  from.  But 
a  inodifioatiou  of  a  judgment  may  be  had  on  an  appeal  from  the  whole  judgment, 
although  some  of  the  adverse  parties  have  not  been  served  with  notice  of  appeal; 
provided  such  modification  can  not  ntfect  the  rights  of  the  parties  not  served  with 
notice.      WillUun-i  v.  Santa  Clara  M.  Co.  of  Baltimore  et  al.  (Cal.),  IV,  G16. 

74.  The  Same — Modification  of  Judgment. — On  an  appeal  from  a  judgment  as  an 
entirety,  the  power  of  the  supreme  court  is  not  limited  to  an  affirmance  or  reversal 
of  the  judgment  as  a  whole.  It  may  modify  the  judgment  when  a  muJitication  is 
appropriate  and  necessary  to  a  correct  determination  of  the  rights  of  the  par- 
ties.    /(/. 
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6.  Dismissal  of. 

75.  No  JuDOMEHT  Roll  is  Provided  for  by  the  Procedure  in  California  until 
Final  Judgaient  has  been  entered,  and  consequently  an  appeal  from  an  interloc- 
utory judgment  in  partition  will  not  be  dismissed  because  the  entire  judgment  roll 
has  not  been  brought  up.     Ehneric  v.  Alvarculo  (Cal.)*  I»  708. 

76.  An  Appeal  from  an  Order  Denting  a  Motion  for  a  New  Trial,  when  an 
interlocutory  judgment  has  been  rendered  and  entered  in  an  action  for  partition, 
must  be  brought  up  by  a  statement,  or  bill  of  exceptions,  or  affidavits,  as  in  other 
cases  where  a  motion  for  a  new  trial  is  made  and  denied.     Id, 

77.  An  Undertaking  on  Appeal  can  not  be  Dispensed  with  in  an  Appeal  by  a 
collector  of  taxes  from  a  judgment  against  him,  in  an  action  to  recover  delinquent 
taxes.  If  such  undertaking  be  not  tiled  as  required  by  statute,  the  appeal  will  be 
dismissed.  Criamon,  Collector  etc.,  v.  Bingham  Canyon  ds  Camp  Floyd  JL  R.  Co, 
(Utah),  I,  697.  ^ 

78.  An  Appeal  will  be  Dismissed  where  no  Tran^tript  is  Filed  in  accordance 
with  the  rules  aud  practice  of  the  supreme  court.     Estate  of  Curtis  (Cal.),  I,  467. 

79.  Appeal  from  Justice's  Court — Effect  of  Dismissal — Damages  for  Frivolous 
Appeals. — The  dismissal  of  an  appeal  from  the  justice's  court  divests  the  district 
court  of  authority  to  proceed  furtlier,  except  to  include  costs  on  the  dismissal.  It 
can  not  impose  damages  for  frivolous  appeals,  nor  directly,  and  without  trial,  reverse 
or  affirm  judgments  brought  by  appeal  from  the  justice  s  court.  State  ex  rel.  Bar- 
neU  v.  Fifth Dutrid  Court  (Nov.),  II,  630. 

80.  Appeal  from  Justice's  Court,  Dismissal  of. — An  appeal  from  a  justice's  court 
to  the  district  court  is  perfected  by  the  appellant's  filing  and  serving  his  notice  of 
appeal,  filing  the  necessary  undertaking,  and  making  payment  of  the  costs  in  the 
justice's  court,  and  the  cost  of  the  transcript  on  appeal.  The  payment  of  a  deposit 
for  costs  in  the  district  court  is  not  required  by  statute,  and  can  not  be  required  by. 
a  rule  of  the  district  court.  Tlie  dismissal  of  such  an  aopeal  for  failure  to  make 
such  deposit  is  error.      Wescoat  v.Eccles  (Utah),  II,  446. 

81.  Dismissing  Appeal — Affidavit  of  Service  of  Notice  of  Appeal. — On  a  motion 
in  the  supreme  court  to  dismiss  an  appeal  on  the  ground  that  no  notice  of  appea.1 
has  been  served,  an  affidavit  of  service,  filed  by  the  appellants  in  the  district  court 
on  the  same  day  the  notice  of  motion  to  dismiss  was  filed  in  the  supreme  court, 
may  be  considered  on  the  argument  of  the  motion  to  dismiss,  whenever  the  supreme 
court  would,  upon  application,  have  allowed  the  appellants  to  furnish  such  proof. 
JElder  V.  Frevert  (Nev.),  II,  414. 

82.  The  Same — Contents  of  such  Affidavit. — The  affidavit  so  presented  alleged  a 
service  of  the  notice  upon  respondent's  attorney,  at  a*  time  when  he  was  abseuii  from 
his  office  and  had  no  clerk  therein,  or  other  person  in  charge  upon  whom  service 
could  be  made,  **by  leaving  a  copy  thereof  in  a  conspicuous  place  in  the  office  of 
said  attorney  between  the  hours  of  8  a.  m.  and  6  P.  M."  JJeldy  that  an  affidavit  of 
service  thus  repeating  the  exact  language  of  the  statute  is  insufficient;  that  whether 
the  place  where  the  notice  is  left  is  conspicuous,  is  a  fact  to  be  judicially  determined 
by  the  court,  and  not  by  the  affiant.  The  affidavit  should  set  forth  the  probative 
facts  touching  the  place  where  the  paper  was  left,  so  that  the  ultimate  fact,  whether 
such  place  was  conspicuous,  may  be  inferred  therefrom  by  the  court.    Id. 

83.  The  Same — Leave  to  Amend. — As  this  question  had  never  before  been  decided  by 
the  court,  and  as  the  service  might  be  a  surprise  upon  the  appellants,  and  might 
possibly  deprive  them  of  a  substantial  right,  leave  to  amend  the  affidavit  of  service 
should  be  given  them.     Id. 

84.  An  Appeal  bv  the  People  from  a  Judgment  or  Order  Sustaining  a  Demurrer 
to  an  indictment  will  be  dismissed  where  there  is  a  prior  appeal  by  the  people  from 
the  same  judgment  or  order.  People  v.  Jordan  (Cal.)  II,  133. 

85.  Writ  of  Error  may  be  Dismissed  where  No  Abstract  of  the  Record  is  Filed, 
as  required  by  the  rules  of  the  supreme  court.  HaJUack  et  al.  v.  BresnaJien  (Wy.), 
II.  60. 

86.  When  the  Transcript  does  not  Show  that  the  Notice  of  Appeal  was  Served 
upon  the  respondent's  attorney,  the  appeal  will  not  be  dismissed  when  it  ap[)eat's 
from  the  certificate  of  the  clerk  of  the  court  below  that  such  service  was  made. 
Nitaen  v.  Bendixsen  (CaL )  II,  290. 

87.  An  Appeal  will  not  be  Dismissed  for  Formal  Defects  in  Notice  of  Ap- 
peal in  regard  to  the  title  of  the  court  and  c;iuse  and  the  particular  description  of 
the  judgment  appealed  from,  when  the  provisions  of  the  statute  are  substantially 
complied  with  in  such  respects.    Parker  etcU.  v.  Denny  (Wash.),  II,  209, 
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88.  A  Notice  op  Appeal  should  Contain  a  Pabticitlab  Descbtption  of  everr 
ruling,  order,  decree,  or  decision  whereby  the  appellant  has  been  aggrieved.  AU 
that  it  is  essential  for  the  appellant  to  say  in  such  regard  ia,  that  he  has  been 
aggrieved  by  the  following  orders,  rulings,  and  decisions,  and  then  enainerate  them 
severally  by  descriptions  sufficient  to  identify  each.     Jd, 

89.  Failueb  to  Filb  Tbanscript— Dismissal  of  Appeal. — Where  the  transcript  on 
appeal  was  filed  less  than  fifteen  days  before  the  commencement  of  the  term,  tho 
appeal  will  be  dismissed  unless  the  appellant  shows  himself  guiltless  of  inexcusable 
laches  in  not  having  filed  the  transcript  sooner.  Crawford  et  aX.  v.  Holler  (Wash.), 
II,  210. 

90.  Dismissal  of  Appeal — Filing  Transcript. — An  appeal  will  be  dismissed  when 
the  transcript  is  not  filed  within  the  time  allowed  by  the  court,  although  filed  after 
the  motion  to  dismiss  was  made,  if  no  reason  appears  why  it  was  not  filed  before. 
Neinlen  v.  Sout/iem  Pacific  B,  li.  Co.  (Cal.),  Ill,  CI. 

91.  Dismissal  of  Appeal— Filing  Abstract  of  ReCobd. — An  appeal,  after  it  has 
been  dismissed  for  failure  of  the  appellant  to  file  an  abstract  of  the  record,  as  re- 
quired by  rule  12,  will  not  be  reinstated  upon  a  showing  that  the  counsel  for  the 
appellant  supposed  no  abstract  was  necessary,  and  that  there  was  an  oral  agreement 
between  the  counsel  for  the  respective  parties  dispensing  with  such  abMtnbct. 
Spencer  et  al,  v.  McMaster  (Wy.),  Ill,  87. 

92.  Appeal  from  Justices'  Court — Undertaking  fob  Costs. — In  an  appeal  from 
the  justices'  to  the  superior  court  an  undertaking  for  the  payment  of  costs  on  ap- 
peal is  required.  In  the  absence  of  such  undertaking  the  appeal  Will  be  dismisaea. 
Groves  v.  Suptrior  Court  (Cal.),  Ill,  194. 

93.  Criminal  Law— Notice  of  Appeal  must  be  Served  on  Clebk. — An  appeal  in  a 
criminal  case  will  be  dismissed  if  the  appellant  fails  to  serve  a  notice  of  appeal 
upon  the  clerk  of  the  court  in  which  the  judgment  was  rendered,  in  the  manner  re- 
quired by  the  statute.  A  notice  directed  to  and  served  upon  the  attorney  for  the 
respondent,  and  filed  with  the  clerk,  is  not  sufficient.  Territory  v.  Haima  (Mont.), 
IV,  470. 

94.  The  Same— Time  fob  Filing  Tbanscbipt. — After  an  appeal  has  been  properly 
taken,  a  failure  to  file  the  transcript  within  the  time  required  by  statute  is  not  fatal 
to  the  jurisdiction  of  the  appellate  court.  Such  statutory  requirement  is  directory, 
and  not  mandatory.     Id, 

95.  Where  the  Transcript  on  Appeal  Contains  No  Index,  as  required  by  the 
rule,  the  appeal  may  be  dismissed.  Donohoe  v.  Mariposa  L,  atid  M.  Co.  et  aL 
(Cal.),  IV,  192. 

96.  Appeal — MarioN  for  New  Trial — Service  of  Proposed  Statement.— An 
appeal  from  an  order  denying  a  new  trial  will  not  be  dismissed  merely  because 
the  proposed  statement,  on  which  the  motion  for  a  new  trial  was  based,  was  not 
served  u|X)n  one  of  the  adverse  parties.     Dore  v.  Dotigherly  et  al,  (Cal.),  IV,  420. 

Bee  Admiralty,  7-14,  28;  Amendments,  1,  2;  Arrest  and  Bail,  8,  9;  Attachment, 
23;  Bill  of  Exceptions,  4-9;  Bill  of  Particclabs;  Cebtiorari,  5,  6,  12,  13, 
15;  Contempt,  7,  11;  Costs,  6-10;  Criminal  Law  and  Practice,  46-55;  Demurreb, 
17;  Estates  of  Deceased  Persons,  2,  13;  Evidence,  18,  19;  Executors  and  Ad- 
ministrators, 13;  Findings,  4,  33;  Forcible  Entry  and  Detainer,  6;  Fugi- 
tives from  Justice,  9,  10;  Habeas  Corpus,  3;  Injunction,  21:  Judgment,  1,2, 
4,  18,  35;  Jury  and  Jurors,  8;  Justices'  Courts,  6;  Mortgage,  21;  New  Trial, 
12;  Pllauincj  and  Practice,  43,  49;  Receivers,  1;  Removal  of  Causes,  15;  Sup- 
plemental Proceedings,  6;  Toll  Roads,  1. 

APPEARANCE  BY  ATTORNEY. 
See  Cancellation,  Z 

APPROPRIATION  OF  WATER. 
See  Parties,  12;  Water  Rights,  2. 

ARBITRATION  AND  AWARD.    . 

I.  Submission  to  Arbitbation — Entry  of,  by  Clerk. — A  submission  to  arbitration, 
under  section  1283  of  the  code  of  civil  procedure,  is  invalid,  unless  a  note  thereof 
is  entered  by  the  clerk  of  tlie  superior  court  in  his  register  of  actions.  Kettiemaa 
v.  Treadway  (Cal.),  Ill,  574. 
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2.  AwAitD  OF  Arbitrators  will  not  bs  Set  Aside  for  the  Failure  of  One  of  the 
arbitrators  to  inspect  the  subject-matter  of  the  controversy,  in  company  with  his 
associates.  Such  inspection,  if  no  testimony  is  taken,  or  points  involved  in  the 
litigation  decided,  does  not  constitute  a  hearing. ,  Olass-Ptndery  GonsolidcUed  Min- 
ing Co.  V.  Meyer  Mining  Co,  (CoL),  I,  290. 

8.  Objections  to  all  Irregularities  in  the  Proceedings  of-  Arbitrators,  which 
are  not  jurisdictional,  must  be  seasonably  mad^,  in  order  to  render  them  available; 
and  if  a  party  to  an  arbitration,  knowing  of  an  irregularity  in  the  proceedings,  re- 
mains silent,  and  permits  the  investigation  to  proceed,  in  order  to  avail  himself  of 
all  chances  ol  an  award  in  his  favor,  ne  can  not  afterwards  question  the  validity  of 
an  award  unfavorable  to  him.    Id. 

4.  Arbitration  Peocebdings  Void  for  Want  of  Jurisdiction  is  a  Mere  Nullity, 
and  the  defects  which  make  it  void  are  incapable  of  being  waived.     Id. 

6.  Failure  of  One  of  Several  Arbitrators  to  be  Present  at  a  Meeting  of  his 
associates  is  not  a  jurisdictional  defect,  and  mav  be  waived  by  the  parties  to  the 
arbitration.  Such  waiver  takes  place  by  proceedmg  with  the  business  of  the  meet< 
ing  without  interposing  any  objection  to  the  absence  of  the  said  arbitrator.    Id, 

6.  Failure  of  Arbitrators  to  Ejcamtne  Certain  Books,  as  required  by  the  articles 

of  submission,  is  immaterial,  where  by  stipulation  of  counsel  a  complete  statement 
of  all  that  such  books  contained  was  used  by  the  arbitrators  instead  of  the  books. 
Id. 

7.  Refusal  of  Arbitrators  to  Examine  a  Witness  Offered  in  Behalf  of  the  Un- 

successful Party  will  not  warrant  setting  aside  the  award,  unless  the  record  shows 
that  the  facts  which  the  witness  could  have  testified  to  would  have  been  material  or 
pertinent.    Id, 

8.  Parties  against  Whom  an  AWard  is  Made,  under  Several  Separate  and  Dis- 

tinct submissions  to  arbitration,  are  not  estopped  for  disputing  the  validity  of  such 
award  as  to  costs,  which  were  jointly  awarded  against  them,  either  by  consenting 
to  a  common  trial  or  by  paying  the  separate  sums  awarded  as  damages.  Springer 
V.  Schutz  [Cal.),  I,  349. 

9.  The  Assignees  of  Portions  of  an  Award  may  Maintain  a  Sun  in  Equity  to 

recover  the  amount  of  their  respective  assignments  from  the  person  against  whom 
the  award  was  made.     BeU  et  cU,  y.  PoppUUm  (Or.),  11,  191. 

10.  Award  will  not  be  Set  Aside  because  Certain  Items  wer&  Considered  by 
the  arbitrators  which  were  not  included  within  the  terms  of  the  written  submission, 
when  the  party  against  whom  the  award  was  made  consented  to  such  action  on  the 
part  of  the  arbitrators,  especially  if  he  subsequently  promised  to  perform  the  award. 
Id, 

11.  An  Award  which  does  not  Determine  every  Matter  Submitted  is  not  bind- 
ing. But  a  subsequent  ratification  takes  away  all  objection  on  this  ground,  and  a 
promise  to  perform  the  award  is  such  ratification.    Id, 

See  Contracts,  16. 

ARRAIGNMENT. 
Bee  Ckemihal  Law  and  Practioe,  30. 

ARREST  AND  BAIL. 

1.  Fraud  on  Creditors — ^Arrest — Tort. — A  defendant  residing  in  this  state  against 

whom  a  personal  judgment  has  been  obtained  in  an  action  arismg  from  his  tort  may 
be  arrested  in  a  subsequent  action  on  such  judgment,  for  fraudulently  removing  or 
disposing  of  his  property,  with  the  intent  to  defraud  his  judgment  creditor,  although 
Bucn  acts  were  committed  out  of  the  state  and  prior  to  the  rendition  of  the  judgment 
sued  on,  if  the  plaintiff  had  no  knowledge  thereof  until  after  the  date  of  such  judg- 
ment.    Ex  parte  Bergman  (Nev.)  Ill,  394. 

2.  The  Same — ^Voluntary  Surrender— Release. — A  notice  by  the  plaintiff  or  his 

attorney  to  the  sheriff,  to  release  a  defendant  against  whom  a  judgment  for  his 
arrest  had  been  rendered,  under  which  he  had  surrendered  himself  before  anv  proc- 
ess had  been  issued  against  him,  does  not  prevent  the  plaintiff  from  causmg  his 
subsequent  arrest  under  an  execution  issued  on  such  judgment.    Id, 

3.  Imprisonment  for  Debt — Construction  of  Constitution. — ^Article  1,  section  14, 

of  the  constitution  does  not  prohibit  the  arrest  of  a  defendant  for  fraudulently  dis- 
posing of  his  property  with  mtent  to  defraud  his  creditor  under  a  judgment  in  an 
action  for  tort.    Id, 
Diaan  I-IY.    S. 
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4.  The  Same — Costs  of  Suit. — A  judgment  authorizing  the  arrest  of  a  defendant  far 
fraudulently  disposing  of  his  property  with  intent  to  defraud  his  creditors,  inay 
provide  for  his  cletention  until  the  costs  of  the  suit  in  which  such  judgment  was 
rendered  have  been  paid.     Jd^ 

6.  Bail — Who  may  Admit  Pbisoner  to. — Under  section  1284  of  the  penal  code,  a 
person  charged  with  an  offense  not  punishable  with  death,  can  not  be  admitted  to 
bail  bjT  a  magistrate  of  any  county,  except  the  one  in  which  the  warrant  was  issaed 
or  the  arrest  was  made.     Maiisir  v.  Superior  Court  (CaL )  III,  762. 

6.  Power  of  DiSTHfcrr  Judge  to  Admit  to  Bail — Defendant  Charged  with  MrRDEB. 

The  power  of  a  district  judge  under  section  1016  of  the  United  Stat^p  revised  statntes, 
to  admit  a  prisoner  to  bail  in  a  criminal  case  where  the  punishment  may  be  death, 
is  discretionary.  Such  power  should  only  be  exercised  when  the  necessity  is  most 
urgent,  and  when  peculiar  reasons  exist,  and  are  shown  to  the  courts  for  granting 
the  application.  The  fact  that  the  prisoner  is  suffering  from  disease,  which  his 
confinement  may  have  increased,  is  not  sufficient  to  warrant  his  admission  to  bail, 
unless  further  confinement  might  seriously  affect  his  body  or  mind,  and  possibly 
bring  about  his  death.     United  States  y.  Kie  (U.  S.  Dist.  Ct.,  Alaska),  IV,  553. 

7.  Right  of  Prisoner  to  Speedy  Trial— Confinement  to  Await  T&al. —Confin- 

ing a  prisoner  to  await  his  trial  at  the  next  regular  term  of  the  court  is  not  depriv- 
ing him  of  his  rieht  to  a  speedy  trial,  as  guaranteed  by  the  constitution  of  the 
United  States.  iTor  does  the  fact  that  such  confinement  must  necessarily  continue 
until  such  term  entitle  the  prisoner  to  be  admitted  to  bsol.    Id, 

8.  Bail  on  Appeal  Disc?retionary — Order  Denying  Bail,  when  not  Reviewed. — 

A  defendant  convicted  and  under  sentence  for  public  offense  is  not  entitled,  as  of 
right,  to  be  admitted  to  bail  pending  an  appeal  by  him,  even  though  a  certificate  of 
probable  cause  for  the  appeal  has  issued;  but  bail  in  such  cases  is  discretionary,  and 
where  the  court  in  which  the  conviction  was  had  has,  in  the  exercise  of  its  discre- 
tion, denied  bail  to  a  defendant  pending  an  appeal  by  him,  the  appellate  court  will 
not  revise  its  action,  where  it  is  not  plainly  to  be  seen  that  the  discretion  has  been 
abused.     Clavoson^s  Cage.  (Utah),  IV,  416. 

9.  Habeas  Corpus— Review  o>7  of  Order  Denying  Bail. — ^Whether  the  appellate 

court,  in  any  event,  can,  by  habeas  corpus^  review  the  action  of  the  trial  court  in 
denying  bail,  considered  doubtful  but  not  decided;  for  the  writ  is  not  one  of  review, 
and  confers  no  appellate  jurisdiction.    Id, 

See  Chinese  Restriction  Act,  27,  28,  33. 

ARREST  OF  JUDGMENT. 
See  Jury  and  Jurors,  32. 

ARSON. 

1.  Immaterial  Allegation  in  an  Indictment  Charging  thb  Defendant  with  the 

crime  of  arson  need  not  be  proved.  An  allegation  in  such  indictment  that  the 
defendant  occupied  the  building  that  was  burned  is  immaterial,  and  the  court  may 
charge  the  jury  that  it  need  not  be  proved.     People  v.  Lee  Hung  (Cal.),  I,  45. 

2.  Definition  of  the  Crime  of  Arson  may  be  Given   to  a  Jury  in  the  language 

of  the  code,  and  it  is  not  error  for  the  court  to  refuse  to  instruct  them  that  ^*  arson 
is  a  crime  against  the  security  of  the  dwelling-house  as  such  aud  the  possession,  aod 
;iot  against  the  dwelling  as  property."    Id, 

ASSAULT  AND  BATTERY. 
See  Kidnaping,  1. 

ASSAULT  WITH  DEADLY  WEAPON. 

1,  Assault  with  Deadly  Weapon— Sufficikncy  of  Information. — An  information 

charging  the  defendant  with  having  feloniously  assaulted  one  R.  S.  with  a  deadly 
weapon,  to  wit,  a  loaded  pistol,  with  intent  to  kill  and  murder  the  said  R  S., 
specifying  the  time  and  place,  is  a  sufficient  statement  of  the  offense  charged,  if  in 
other  respects  the  information  conforms  to  the  requirements  of  sections  930,  931, 
aud  952  of  tiie  penal  code.     People  v.  ViUarino  (Cal. ),  IV,  693. 

2.  A'^sault  with  a  Deadly  Weapon — Verdicf— Indictment. — Under  section  24o  of 

the  penal,  code,  as  amended  in  1874,  in  a  prosecution  for  an  assault  with  a  deadly 
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weapon,  it  is  tmnecessary  to  charge  in  the  indictment  or  for  the  jury  to  find  that  the 
assault  was  made  with  intent  to  produce  great  bodily  injury.  It  is  sufficient  to  fol- 
low the  language  of  the  statute  in  charging  the  offense,  and  for  the  jury  to  find  in 
the  language  ofthe  charge.     People  v.  Turner,  (Cal.),  Ill,  636. 

3.  The  Same — Instbuction  by  the  Court. — When  on  the  trial  for  such  an  assault, 

the  fact  of  shooting  by  defendant  was  uncontroverted,  being  directly  proved  by 
several  witnesses,  and  admitted  by  the  defendant  himself  when  on  the  stand  as  a 
witness,  and  the  only  defense  was  that  the  shooting  was  done  in  self-defense,  and 
the  law  on  this  subject  of  justiHcatioa  and  excuse,  and  on  the  subject  of  reasonable 
doubt,  was  fully  and  correctly  giveu  to  the  jury  in  the  instructions  of  the  court,  the 
refusal  of  the  court  to  give  a  further  instruction,  as  follows,  was  not  error:  '*  You 
are  instructed  that  before  you  can  find  the  defendant  guilty,  you  must  be  satisfied, 
to  a  moral  certainty,  that  the  circumstances  of  the  case  are  not  only  consistent  with 
the  guilt  of  the  defendant,  but  are  entirely  inconsistent  with  any  other  reasonable 
hypothesis  that  can  be  decided  from  the  evidence."    Id. 

4.  Assault  to  Mukder — Vebdict. — Under  an  indictment  for  an  assault  to  murder 

with  a  deadly  weapon,  a  verdict  that  "we  the  jury  find  the  defendant  guilty  of  an 
assault  to  murder,    is  sufficient.     People  v.  McFadden  (Cal.))  III>  425. 

5.  Whether  the  Weapon  Used  is  the  Assault  would  have  Produced  Death  is  a 

question  for  the  jury.     Id. 

6.  Jurisdiction  of  Superior  Courts — Assault  with   Deadly   Weapon. — Under 

article  6,  section  5,  of  the  constitution,  the  superior  court  has  jurisdiction  to  con- 
vict and  punish  a  prisoner  for  a  simple  assault,  under  an  information  charging  him 
with  an  assault  with  a  deadly  weapon.  In  such  case  the  lesser  offense  is  necessarily 
included  with  the  greater.     Ex  parte  Doiiahut  (Cal.),  HE,  438. 

ASSESSMENT. 

See  Corporations,  25,  28,  29,  39;  Findings,  2;  Pleadings  and  Pkactigb,.  10;  Street 

Assessments;  Swamp  Lands;  Taxation. 

ASSESSMENT  ROLL. 
See  JuRT  and  JubobSi  32. 

ASSESS0BJ3. 
^  See  Appeal,  20;  Election,  12. 

ASSIGNMENT. 

L  Assignment  of  Contract — Payments  to  Original  Contarctor  after  Notice  of 
Assign BflENT. — The  assignee  of  a  contract  for  grading  a  public  square  in  the  city 
and  county  of  San  Francisco,  upon  performing  the  work  contracted  for,  is  entitled 
to  payment  of  the  full  contract  price.  The  amount  of  mouey  paid  by  the  city  and 
county  to  the  workmen  of  the  original  contractor  for  work  done  by  them  under  the 
contract,  after  it  had  notice  of  the  assignment  of  the  same,  can  not  be  deducted. 
McClaskey  v.  San  Francisco  (CaL),  I\^,  419. 

2.  Settlement  of  Action  by  Plaintiff  after  Assignment — Effect  of  as  between 

Defendant  and  the  Assignee. — ^The  settlement  of  an  action  made  by  the  de- 
feiidaut  with  the  nominal  plaintiff  without  notice,  actual  or  constructive,  of  any 
assignment  of  the  cause  of  action,  is  valid  as  against  tha  plaintiff's  secret  assignee. 
The  assignee's  only  remedy  is  against  the  plaintiff.  Nor,  if  such  assignee  is  the 
plaintiff  s  attorney  in  the  action,  does  he  have  any  lien  for  costs  by  which  he  can 
disturb  the  satisfaction  of  the  demand.     Hogan  v.  Black  et  cU.  (Cal.),  IV,  290. 

3.  Assignment  of  Official's  Salary  before  Ir  Becomes, Due. — The  assignment  by 

a  public  official  of  his  salary  before  it  becomes  due,  is  contrary  to  public  policy  and 
void.     Bangs  V.  Dunn,  Auditor ^  etc.,  et  al.  (Cal.),  IV,  3i^2. 

4.  The  Same — Demand  for  Salary — Estoppel  of  Officer. — A  deputy  of  a  public 

officer  who  delivers  to  )iis  superior  a  demand  upon  the  treasury  for  his  salary  before 
the  same  is  due,  and  indorses  thereon  the  woras  '* received  payment,"  subscribing 
the  same  with  his  name,  is  not  estopped  from  disputing  tlie  authority  of  such  supe- 
rior officer  to  make  an  assignment  of  such  demand,  if  the  same  is  marie  before  the 
salary  becomes  due.  Id. 
6.^CTioN  BY  Assignee — Allegations  of  AasiGNMENT— Denial  of  on  Information 
and  Beuef. — In  an  action  by  an  assignee  of  a  judgment,  allegations  of  assignment 
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are  material,  and  proofs  thereof  are  essential  to  a  recovery  by  the  plaintiff.  The 
facts  connected  with  such  assignment  are  not  presumptively  within  the  knotHedge 
of  the  defendant.  He  may,  therefore,  specilically  deny  the  allegations  of  assignroent, 
basiuK  his  denials  upon  information  and  belief.  An  answer  containing  such  denials 
should  not  be  stricken  from  the  files  as  sham.  Hughes  v.  Breioer  (Col.),  IV,  450. 
6.  Equitabls  Assignment — Maintenance. — £.  being  a  member  of  a  railway  constmo- 
tion  firm  in  Oregon,  and  defendant  in  a  suit  brought  there  by  his  partners  to  dis- 
solve said  finu  and  determine  the  rights  of  the  parties  therein,  applied,  in  Cali- 
fornia, to  W.,  a  citizen  of  that  state,  for  a  loan  of  money  to  aid  him  in  asserting  his 
rights  in  said  suit,  which  W.  agreed  to  and  did  advance  on  £.*8  promise  to  repay 
the  same  with  interest,  and  his  assignment  to  H.,  in  trust  for  W.,  of  all  his  interest 
in  said  firm,  as  a  security  for  the  repayment  of  said  money  and  interest;  in  which 
suit  there  was  afterward  a  decree  given  in  favor  of  E.  and  a^iinst  his  partners  for  a 
sum  of  money;  and  at  the  time  of  making  such  assignment  £.  also  gave  W.  the  op- 
tion to  take  a  portion  of  any  railway  property  or  bonds  that  he  might  obtain  in  such 
suit,  in  lieu  of  said  money  and  interest:  Held  (1),  That  the  assignment  of  £.*s  in- 
terest in  the  firm  embraced  the  decree  in  his  favor  for  the  sum  of  money  Mrhich  rep- 
resented and  stooil  for  such  interest,  and  that  the  trustee  therein  became  in  eqaity 
the  assi^ee  of  said  decree,  as  soon  as  it  came  into  existence,  and  might  maintain  a 
suit  to  set  aside  specific  covinous  assignments  and  conveyances  by  the  defendant 
therein,  made  with  intent  to  hinder  and  delay  the  collection  of  the  same:  (2)  The 
option  given  W.  is  not  involved  in  the  suit  to  enforce  the  decree,  and  therefore  it  is 
immaterial  whether  it  is  void  for  champerty  or  not;  (3)  The  contract  for  the  loan 
and  repayment  of  the  money  was  made  and  to  be  fulfilled  in  California,  and  there- 
.fore  valid,  whether  champertous  or  not  by  the  law  of  Oregon;  and  the  fact  tliat 
.security  was  taken  on  property  in  Oregon  for  the  performance  of  the  coutrajt, 
does  not  change  its  character  in  this  respect.  Hiciox  v.  EUioU  (U.  S.  Cir.  Ct., 
Or.),  IV,  397. 

See  Corporations,  9;  Counter-claim,  5;  Fraud,  11;  Insolvency,  13;  Insurance,  9, 
LO;  Lease,  4,  5;  Married  Women,  2, 5, 6;  Mortgaoe,  12-14;  Neootiablk  Instru 
MBNTs,  17,  22;  Parties,  3;  Partnership,  16-19. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  An  Assignee  for  the  Benefit  of  Creditors  Acquires  only  such  Rights  in  the 

property  assigned  as  his  assignor  had  at  the  date  of  the  assignment.  Oammons  ▼. 
Holman  (Or.),  II,  822.  • 

2.  A  Parol  Transfer  of  Goods  to  Arrive,  as  Security  for  a  Pre-existing  In- 

DEBTNESS  and  for  advances  subsequently  to  be  made,  is  valid  aa  against  the  assignee 
for  the  benefit  of  the  creditors  of  the  transferror,  although  actual  possession  of  »nch 
goods  is  not  obtained  by  the  pledgee  until  after  the  assignment  for  the  benefit  of 
creditors.     OammorUf  AsngTiee,  etc,,  v.  Holman  et  al.  (On),  U,  822. 

8.  The  Survivino  Partner  of  an  Insolvent  Firm  can  not  Assign  the  Pabtneb- 
ship  assets  for  the  benefit  of  preferred  partnership  creditors.  If  he  does  so,  the 
validity  of  such  assignment  may  be  questioned  in  a  legal  action  by  a  firm  creditor 
without  first  resorting  to  an  equitable  action  to  cancel  and  set  aside  the  same.  Sal' 
itbury  V.  Elliwn  (CoL)  II,  102,  612. 

4.  Attaching  CREDrroR. — The  lien  of  an  attachment  is  sufficient  to  enable  a  creditor 
to  maintain  a  suit  in  equity  to  set  aside  a  fraudulent  assignment  of  the  property 
attached,  particularlv  under  section  148  of  the  Oregon  code  of  civil  procedore, 
which  makes  an  attacning  creditor  a  bonajide  purchaser  for  a  valuable  consideration. 
Kahn  v.  Salmon  et  al,  (if.  S.  Cir.  Ct,  Or.),  Ill,  383. 

6.  Assignee,  Power  of. — The  assignee  in  a  voluntary  assignment  is  the  mere  instru- 
ment of  the  debtor  for  the  distribution  of  his  property,  and  unless  the  power  is 
conferred  upon  him  specially  by  statute,  he  can  not  maintain  any  action  or  suit 
concerning  the  same  that  the  debtor  could  not,  in  case  no  assignment  had  beea 
made.    Id, 

See  Appeal,  16;  Attobiheys,  1;  Injunchons.  3:  Partnxrship,  22« 

ASSIGNOR  AND  ASSIGNEE. 
See  Assignment. 

ASSOCIATIONS. 
See  Deed,  26. 
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ASSUMPSIT. 

1.  Action  por  Work  and  Labor  —  Contract  Prick  —  Quantum  Meruit. — Where 

work,  labor,  and  materials  are  done  and  furnished  in  pursuance  of  a  special  contract, 
and  substantially  as  specified  therein,  the  contractor  is  entitled  to  recover  on  a 
qucuUum  meruit  the  reasonable  value  of  the  same,  not  exceeding  the  contract  price. 
Todd  V.  Huntington  (Dr.),  Ill,  331. 

2.  Pleading — Indebitatus  Assumpsit — Services. — Both  at  common  law  and  under 

the  code  a  plaintiff  may  recover  the  reasonable  value  of  his  services,  regardless  of 
contract,  under  a  con^plaint  in  the  nature  of  an  indebitatiu  aaeumpdit,  Lettaiddor/er 
et  al.  V.  King,  administrcUrix,  etc.  (CoL),  III,  135 

See  Aooountinq,  2-4;  Aitornets,  13-15;  PLSADDra  and  Practice,  I7f  18. 

ATTACHMENT. 

1.  Monet  in  the  Hands  ot  One  Corporation  a  Stockholder  in  Another  corpora- 
tion, the  legal  title  to  which  is  in  the  latter,  is  liable  to  garnishment  at  the  instance 
of  a  creditor  of  the  latter,     hughes  v.  Oregonian  B*y  Co.  (Or.),  I,  689. 

Z  Constable  can  not  Aitach  and  Sell  the  Property  of  a  Third  Person  without 
incurring  liability,  notwithstanding  he  attaches  and  sells  only  **the  right,  title,  and 
interest    of  the  defendant  in  the  attachment  suit.     Rankin  v.  Ekel  (Cal.),  I,  344. 

3.  Attaching  Creditor  mat  Voluntarily  Release  Property  of  the  Debtor  taken 

on  attachment,  without  an  order  of  court,  and  a  direction  by  the  attorney  of  tlie 
creditor  to  the  sheriff  to  release  the  property  attached  will  have  such  effect.  Smith 
v.  7'ay^(Cal.),  I,  113. 

4.  A  Complaint  in  an  Action  on  an  Undertaking  Given  undek  Section  540  of* 

the  code  of  civil  procedure,  which  alleges  that  the  same  was  given  to  release  certain 
property  taken  under  attachment,  is  sustained  by  proof  of  an  undertaking  which  re- 
cites that  the  same  was  given  to  prevent  a  levy.  McNamara  v.  Ilammernlag  (Cal.), 
I,  560;  McCulcheon  v.   H'eston,  850. 

5.  The  Complaint  in  an  Action  by  the  Administrator  of  the  Judgment  Cred- 
'  ITOR  to  Enforce  such  Undertaking,  which  is  conditioned  for  the  ]>ayment  to  the 

plaintiff  of  any  judgment  recovered  by  him  in  the  attachment  suit,  suUiciently 
alleges  the  recovery  of  the  same,  and  the  representative  capacity  of  the  )»laintiff, 
when  it  ia  averred  "  that  judgment  was  recovered,  entered,  and  docketed,"  ancl 
that  on  a  day  cdk'tain  "letters  of  administration  upon  the  estate  of  said  judgment 
creditor  were  issued  by  the  superior  court  of  Alameda  county  to  this  plaintill,  who 
duly  Qualified  as  the  administrator,  and  entered  upon  the  discharge  of  his  duties 
as  sucn;  and  ever  has  been  and  now  is  such  administrator.  McCutcJieon  v.  Wtston 
(Cal.),  I,  850. 

6.  An  Action  on  Such  Undertaking  may  be  Sustained  although  judgment  was  only 

recovered  against  one^  of  the  two  defendants  in  the  attachment  suit.     Id. 

7.  Attachment  Law — Affidavit,  What  must  Contain. — To  authorize  the  issuance  of 

an  attachment  under  the  fourteenth  subdivision  of  the  attachment  law  (civil  code, 
18S3,  p.  30),  the  affidavit  need  only  state  the  ground  therein  mentioned.     Such  sub- 
division was  intended  to  create  a  separate  and  distinct  cause  of  attachment.    Here 
fort  V.  Cramer  (Col.),  IV,  220. 

8.  Attachment  Law — Amendment  or  1881. — The  fourteenth  subdivision  of  section 

one  of  the  attachment  act  as  amended  in  18S1,  providing  that  **in  all  actions 
»  brought  upon  overdue  promissory  notes,  bills  of  exchange,  other  wiitten  instru- 
ments for  the  direct  payment  of  money,  and  upon  book  accounts,  the  creditor  may 
have  a  writ  of  attachment  issue  upon  comply ing  with  the  provisions  of  this  section,'* 
creates  a  new  and  distinct  ground  of  attachment,  additional  to  the  twelve  others 
enumerated  in  such  act.  Simmons  v.  California  Powder  Co,  (CJol.),  II,  51 7  j  Keller- 
man  v.  Crtacent  Milling,  etc.,  Co.  (Col.),  II,  520. 

9.  Sheriff\s  Fees  for  Kkeping  Attached  Property,  Allowance  of. — Where  prop- 

erty has  been  attached  by  a  sheriff  at  the  instance  of  the  plaintiff  in  an  action  whiqh 
is  afterward  dismissed,  the  sheriff  is  entitled  to  a  reasonable  compensation  as  fees 
for  his  expenses  in  maintaining  a  keeper  in  charge  of  the  property  attached.  Such 
fees  may  be  taxed  as  costs  against  the  plaintiff.  To  determine  the  amount  of  liis 
fees,  there  being  no  statute  regulating  the  same,  the  sheriff  should  present  his  bill 
to  the  court  or  judge,  and  procure  an  order  allowing  the  same,  or  so  much  thereof 
as  may  be  proper.  Tlie  party  against  whom  such  allowance  is  made  may,  upon  mo- 
tion to  retax,  procure  a  rehearing  and  re-examination.  The  clerk  has  no  power  to 
make  such  allowance;  if,  however,  he  does  so,  and  his  action  is  alfirmed  by  the 
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court  on  a  motion  to  retax,  such  irregularity  furnishes  no  ground  for  a  reversal. 
City  Bank  of  Leadvilfe  v.  Tucker,  Sherifetc.  (Col.),  II,  402. 

10.  AiTACHMENT — EXEMPTION,  Claim  OF,  HOW  Made. — No  fonn  is  prescribed  for  makirig 
a  claim  of  exemption  by  a  defendant  whose  property  has  been  attached  in  an  action  in 
tlie  justice's  court.  Ue  may  make  the  some  orally,  and  without  notice  to  the  plaintitf 
Tlie  notice  referred  to  in  section  12  of  the  attacliment  act  of  1879  applies  to  the  caae9 
of  claimants  to  the  property  attached  other  than  the  defendant.  JkustU  v.  ItumoA 
(Col),  II,  534. 

11.  The  Same — Waiter  of  Exemption. — A  defendant  does  not  waive  the  right -of 
claiming  property  as  exempt  from  attachment  by  first  fraversiug  the  attachment 
upon  other  grounds.     Id, 

12.  The  Same—Cocnitt  Coqrt — Jurisdiction  to  Dissolve  an  Attachment. — Upon 
an  appeal  from  the  justice's  court,  the  county  court  has  jurisdiction  to  dissolve  an 
attachment  on  the  ground  that  the  property  attached  is  exempt.     Id. 

18.  The  Same — Review  of  Obdeb  Dissolving  Attachment. — The  appellate  court 
will  not  review  an  order  dissolving  an  attachment  for  a  ground  not  raised  in  the 
court  below.    Id. 

14.  Attachment  Proceedings,  Trial  of  Issues  on. — Under  the  statutes  of  this  ter- 
ritory, attachment  proceedings  are  auxiliary  to  actions  at  law,  but  each  is  charac- 
terized by  separate  pleadings  and  a  distinct  practice.  If  on  the  trial  of  the  issues 
alleged  in  the  affidavit  for  an  attachment  a  verdict  is  rendered  for  the  defendant, 
the  attachment  is  dissolved,  but  the  action  at  law  proceeds  to  final  judgment  when 
the  same  is  founded  upon  a  matured  demand.  Where,  however,  the  8t4itate  au- 
thorizes an  attachment  on  demands  not  due,  but  fails  to  describe  the  mode  of  pro- 
cedure to  be  followed  in  such  cases,  this  court  has  authority  to  provide  by  rale 
what  the  practice  shall  be,  so  as  to  give  effect  to  such  attachment.  Staab  ei  ttL 
V.  Ileraeh  (N.  M.),  n,  425. 

15.  In  Attachment  Pbogbedinos  on  Demands  not  Due,  the  only  consistent  mode  of 

Srocedure  is  to  treat  such  proceedings  as  separate  and  distinct  from  the  action  at 
LW,  and  to  go  no  further  than  to  create  an  attachment  lien  in  advance  of  the  com- 
mencement of  such  action.  The  writ  of  attachment  should  contain  a  citation  to  the 
defendant  to  appear  and  answer  the  affidavit.  The  issues  thus  raised  should  be 
tried  and  the  attachment  lien  dissolved  or  continued,  according  to  the  Tenlict  of  the 
jury.  If  sustained,  the  attachment  would  remain  a  subsisting  lien  on  the  property 
of  the  debtor,  and  upon  the  maturity  of  the  demand  a  declaration  might  be  filed 
and  the  defendant  cited  to  plead  thereto.  If  the  plaintiff  recovered  judgment,  then 
a  writ  of  venditione  expoTiaa  micht  be  issued  for  the  sale  of  the  property  attached, 
and  the  proceeds  thereof  applied  to  the  satisfaction  of  the  judgment.     I'L 

16.  A  Defendant  Who  Appeabs  in  an  Attachment  Suit  and  Makes  No  Objection 
to  the  writ  can  not,  after  judgment  has  been  given  against  him,  question  the  soffi- 
ciency  or  character  of  the  writ.     Wagner  v.  liomero  (N.  M.),  II,  269. 

17.  Failure  to  Have  the  Sureties  on  an  Attachment  Bond  justify  is  a  mere  iireg- 
ularity  which  can  be  cured,  and,  therefore,  such  failure  does  not  render  the  attach- 
ment  void.     Baxter  v.  Smith  (Wash.),  II,  794. 

IS.  A  Subsequent  Attaching  Cbeditob  without  Notigb  take^  priority  over  a  prior 
mortgagee  under  an  unrecorded  chattel  mortgage.     Id. 

19.  Judgment  on  a  Fobthcoming  Bond. — In  an  action  on  a  forthcoming  bond  given 
under  section  13  of  that  portion  of  the  Kearney  code  relating  to  attachment^  an 
order  which  directs  that  the  property  attached  shall  be  ''forthwith  delivered  to  the 
sheriff  of  San  Miguel  county,  and  that  the  same  be  sold  and  the  proceeds  of  said 
sale  bo  applied  to  the  satisfaction  of  the  judgment,"  is  sufiiciently  definite  both  as  to 
the  time  aud  place  of  delivery.  If  it  were  not  so,  the  court  has  authority  to  amend 
such  order  at  the  same  term  by  designating  more  definitely  the  time  and  place  of 
delivery.     Wagner  v.  Romero  (N.  M. ),  II,  269. 

20.  ArcACUMENT — Amount  of  Demand — Statement  of. — The  statement  of  the  amount 
of  the  plaintiff's  demand  in  a  writ  of  attachment  must  be  in  conformity  with  the 

»    amount  stated  in  the  complaint,  otherwise  the  attachment  proceedings  are  void. 
Boivers  v.  London  Bank  of  Utah  [Limited]  (Utali),  III,  255. 

21.  Undebtaking  on  Aitachment — Amount  of. — The  amount  of  the  undertaking  to 
be  given  before  an  attachment  is  issued  is  largely  discretionary  with  the  clerk. 
When  this  discretion  has  been  exercised  within  the  limits  prescribed  by  the  statute, 
the  writ  is  properly  issued,  although  the  amount  of  the  undertaking  is  greatly  less 
than  the  plaintiff's  demand.     Id. 

22.  Affidavit  on  Attachment — Statement  of  Demand. — An  affidavit  for  an  attach- 
ment which  alleges  that  the  plaiutiff  's  demand  is  on  a  contract  for  the  direct  pay- 
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ment  of  money,  with  the  further  allegation  of  how  the  debts  accmed,  sufficiently 
specifies  the  nature  of  the  contract.    Id, 

23.  Aj(  Appeal  Lies  from  an  Order  Hsfusino  to  Dissolve  an  Attachment.  Shep- 
pard  V.  Yocumetcd,  (Or.),  Ill,  83. 

24.  f^"o  Attachment  can  be  Issued  in  an  Action  to  Recover  Damages  for  the 
wrongful  taking,  carrying  away,  and  convention  of  money.  Such  action  is  founded 
in  tort.     Id, 

25.  Attachment — Distribution  of  Proceeds. — Under  section  116  of  the  code  of  civil 
procedure,  where  more  than  one  creditor  proceeds  against  the  same  debtor  by  at- 
tachment, the  proceeds  of  the  property  attached  must  be  distributed  among  such 
creditors  in  proportion  to  the  respective  amounts  of  their  several  judgments.  Dan- 
ids  et  al.  v.  Zeiow  et  aL  (Col.),  Ill,  225. 

26.  The  Same.— The  words  *' returned  to  the  same  term  of  the  court  to  which  they  are 
returnable,"  used  in  such  section,  should  be  interpreted  to  mean  and  to  apply  to  all 
writs  of  attachment  which  are  in  fact  returned  to,  at,  or  during  the  same  term  of 
court  at  or  during  which  they  may  properly  be  returned  after  service  according  to 
law.     Id, 

27.  Levy  of  Attachment  on  Unoccupied  Land — Posting  Notices. — An  attachment 
lien  upon  unoccupied  real  estate  is  not  created,  under  section  542  of  the  code  of 
civil  procedure,  unless  the  officer  executing  the  writ  posts  upon  the  land  a  copy  of 
the  description  "of  the  land,  in  connection  with  a  copy  of  the  writ  of  attachment, 
and  of  the  notice  that  the  land  has  been  attached.     WaU  v.  Wright  (Cal.),  IV,  624. 

See  Appeal,  16;  Assignment  for  Benefit  of  Creditors,  4;  Conversion,  2;  Cor- 
porations, 41;  Executors  and  Administrators,  9;  Fraud,  18;  Injunction,  3; 
Landlord  and  Tenant,  13;  Master  and  Servant,  1;  Mortgage,  44;  Partner- 
ship, 14;  Supplemental  Proceedings;  Sureties,  ^;  Use  and  Occupation,  2. 

ATTORNEYS. 

1.  Attorney  at  Law  is  not  Disqualifed  from  Acting  as  an  Assignee  of  an  insol- 

vent firm,  and  a  clause  in  the  assignment  to  him  to  the  efifect  that  he  shall  be  paid 
" a  reasonable  compensation  or  commission  for  his  services, "can  not  be  construed 
BO  as  to  entitle  him  to  counsel  fees,  and  thus  render  the  assignment  fraudulent  as 
to  the  assignor's  creditors.     Tuchcr  v.  Parks  (Col.)>  I>  264. 

2.  Where  One  Attorney  Employs  Another  to  Assjist  Him  in  a  Certain  Litiga- 

tion, and  promises  to  pay  him  a  "good  fee"  for  his  services,  in  an  action  against 
the  former  to  recover  the  same,  evidence  of  the  fee  received  by  him  is  inadmissible 
when  the  amount  thereof  was  contingent  upon  the  success  of  such  litigation.  Wells 
V.  Adams  (Col.),  I,  496. 

3.  A  Litigant  is  Successful,  so  as  to  Render  Him  Liable  for  the  Fees  of  his 

Attorney,  which  were  contingent  upon  the  success  of  the  litigation,  if  he  gains 
substantiallv  everything  of  value  involved  in  the  controversy,  although  he  fails  to 

rin  everything  he  asked.     Ccie  v.  Bichmond  Mining  Company  of  Nevada  (Nev.), 
378. 

4.  An  Attorney  is  Entitled  to  the  Compensation  Agreed  upon  under  a  contract 

with  his  client,  by  the  terms  of  which  he  was  to  carry  on  several  cases,  and  be  paid 
such  fee  if  he  was  successful  in  one  case,  and  the  other  cases  were  continued  to 
await  the  result  thereof  in  the  appellate  court,  where  he  wins  one  case,  and  the 
other  cases  are  continued,  although  tne  reason  for  such  continuance  does  not  appear. 
Id, 

5.  Liability  of  Attorney  on  Examination  of  Title  to  Real  Property. — A.  ap- 

plied to  a  monev  lender  for  a  loan  of  three  thousand  dollars  and  offered  his  note 
therefor,  securea  by  a  mortgage  on  certain  real  property;  B.,  the  attorney  of  the 
money  lender,  examined  the  title  to  the  real  property,  and  furnished  the  latter  a 
certihcate  to  the  effect  that  A.'s  title  was  good  and  the  property  unincumbered, 
and  thereupon  the  loan  was  made  on  the  terms  proposed;  subsequently,  and  before 
the  maturity  of  the  note,  it  was  assigned  to  the  plaintiff,  who  foreclosed  the  mort- 
gage and  sold  the  property,  when  it  was  found  that  it  was  encumbered  by  a  prior 
mortgage,  so  that  the  plaintiff  did  not  realize  the  amount  of  his  debt  by  four  thou- 
sand seven  hundred  and  ninety-four  dollars  and  thirty-iive  cents.  Held^  that  there 
was  no  privity  of  contract  between  B.  and  the  plaintiff,  and  that  he  was  not  liable 
to  the  latter  for  the  loss.  Dundee  Mortyagt  and  Trust  Investment  Co.  v.  Hughes 
(U.  S.  Cir.  Ct.,  Or.),  II,  708. 

6.  Compromise  of  Action  by  Attorney — Instructions  of  Client. — A  compromise 

of  an4iction,  entered  into  by  an  attorney  in  accordance  with  his  understanding  of 
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his  client's  wishes  am  expressed  by  the  client  himself,  will  not  be  set  aside  simply 
because  the  attorney  misunderstood  his  client's  wishes.  Ohaffey  ei  cU,  v.  DtxUr 
(CaL).IV,  364. 

7.  Attorn EY-AT-LAW — ^TklALCONDUcr  in  his  Office  —  Rkhoyal  from  the  Bar. — It 

appearing  that  an  attorney -at-law  stopped  a  judge  of  a  court  as  he  was  driving 
through  the  public  street  in  company  with  his  daughter,  a  young  lady,  and  there- 
upon addressed  abusive,  insulting,  and  threatening  language  to  such  judge  concern- 
ing his  judicial  action  in  a  certain  cause,  previously  and  then  pending  and  unde- 
termined in  the  court  of  which  he  was  a  judge,  wherein  the  said  attorney  was  coun- 
sel for  one  of  the  parties;  and  that  he  accused  said  judge  of  tyranny  and  oppression 
in  said  cause,  and  having  secured  its  submission  to  a  prejudiced  judge  for  trial;  and 
that  he  assailed  said  jud^e  with  vile  epithets,  and  threatened  to  expose  him  by  pub- 
lishing the  said  accusations  in  the  newspapers;  and  it  further  appearing  that  Uie 
said  attorney  refuses  to  retract,  apologize  for,  withdraw,  or  modify  these  accusa- 
tions, but  on  the  contrary  still  justifies  his  conduct  and  insists  that  he  has  not  vio- 
lated any  professional  duty;  and  it  further  appearing  that  upon  an  opportunity 
given  him  to  substantiate  his  said  charge  by  evidence,  he  has  entirely  failed  to 
prove  their  truth,  lldd^  that  such  acts  constitute  "malconduct  in  his  office"  fcur 
which  the  attorney  should  be  removed  from  the  bar,  under  the  statute  which  pro- 
vides "that  the  justices  of  the  supreme  court  shall  have  power,  at  their  discretion, 
to  strike  the  name  of  any  attorney  or  oounselor-at-law  from  the  roll  for  maloomduct 
in  his  office."    PtojiU  ex  rel.  EllioU  v.  Qreeii  (Col.),  II,  311,  621. 

8.  The  Same — Jurisdiction  of  the  Court  to  Punish  Attorneys-at-law  for  their 

Mau30Nduct  in  Office. — It  is  not  necessary,  in  such  a  case,  that  the  indignity  or 
insult  to  the  judge  should  occur  in  open  court,  nor  that  it  should  constitute  a  stat- 
utory contempt  of  court,  in  order  to  confer  on  the  supreme  court  jurisdiction  to 
disbar  therefor.    Id, 

9.  Disbarment  of  Attorney. — Evidence  held  insufficient  to  justify  the  defendant's 

removal  or  suspension  from  the  bar.     In  re  LovoejithaX  (Cal.),  II,  733. 

10.  Removal  AND  Suspension  of  Attorney — What  Causes  will  Justify. — ^Whether 
an  attorney  can  be  removed  or  suspended  from  the  bar  for  causes  other  than  those 
specified  in  section  287  of  the  code  of  civil  procedure,  quaere:  but  in  this  case  the 
court  concludes  not  to  investigate  any  other  charges.    In  re  Trecuiwell  (CaL ),  IV,  €08. 

11.  Attorney  at  Law — Suspension  and  Kemoval  from  thb  Bar — Unprofessional 
Conduct. — An  attorney  at  law  who  publicly  and  without  cause  charges  a  court  with 
bribery,  is  ffuilty  of  such  a  violation  of  his  professional  duties  as  to  justify  his  sus- 
pension and  removal  from  the  bar,  both  by  the  common  law  and  under  the  statatea 
of  this  territory.    In  re  Brovon  (VVy.),  IV,  496. 

12.  Admission  to  the  Bar— Application  therefor — Examining  Committee.— An 
application  for  admission  to  the  bar  should  be  addressed  to  the  examining  committee 
of  the  district  in  which  the  applicant  resides.  If  the  applicant  is  rejected  by  such 
committee  he  can  not  apply  for  examination  to  any  other  examining  committee.  If 
such  rejection  is  the  result  of  malice  or  unfairness  on  the  part  of  the  committee,  the 
applicant  should  apply  to  the  supreme  court  for  relief.  A  certificate  of  legal  pro- 
ficiency must  be  signed  by  a  majority  of  such  committee,  after  an  actual  examina- 
tion by  all  or  a  majority  of  them.  A  certificate  signed  by  such  majority,  after  an 
examination  only  by  one,  is  insufficient,  and  a  license  to  practice  issued  thereon  will 
be  revoked.    People  etc.  v.  BetU  (Col.),  Ill,  132. 

13.  In  Determining  the  Reasonable  Value  of  an  Attorney's  Services,  the  jury 
should  consider  the  character  of  the  litigation  in  which  the  same  were  rendered; 
the  novelty,  difficulty,  and  importance  of  the  questions  involved;  the  value  of  the 
rights  or  property  in  controversy;  the  attorney's  position  in  the  case  as  leading  or 
assistant  counsel,  and  the  degree  of  responsibility  resting  upon  him;  the  length  of 
time  necessarily  consumed  by  the  trial  and.  other  oourt  proceedings;  the  fact,  if  it 
bo  a  fact,  that  compensation  is  wholly  contingent  upon  success,  and  the  nuuiner  in 
which  his  duties  are  performed.  The  verdict  in  this  case,  tested  by  these  consider- 
ations, ift  not  excessive.     Leitensdorfer  v.  King  (Col.),  ITT,  135. 

14.  Value  of  Professional  Services — Expert  Testimony. — In  an  action  to  recover 
the  value  of  an  attorney's  professional  services,  the  jury  are  not  bound  by  the  opinion 
of  experts  as  to  such  value,  but  may  use  their  own  knowledge  and  experience  in 
determining  the  value.  An  instruction  that  their  **  finding  as  to  such  value  should 
be  u  fair  and  reasonable  sum  according  to  the  evidence,  after  considering  all  the  evi- 
dence upon  the  subject,  no  more  and  no  less,"  is  proper.     Id. 

15.  When  ax  Attorney's  Fee  is  Contingent  upon  Ultimate  Success  in  a  particttlar 
suit,  the  question  when  such  ultimate  success  was  obtained  is  a  question  of  law.    In 


Digest  of  Cases  in  Vols.  1,  2,  3,  4.  787 

the  present  instance  such  success  was  obtained  npon  the  entry  of  the  decree  in  the 
circuit  court  in  the  suit  in  which  the  services  sued  for  were  rendered.    Id, 

See  Assignment,  2;  Attachment,  3;  Cancellation,  2;  Contempt,  1;  Contkacts,  2; 
Estates  ot  Deceased  Pebsons,  10;  Infants,  2;  Kew  Tkial,  5;  Pleading  and 
JPractice,  22;  Venue,  12,  15. 

AWARD. 
See  Abbitbation  and  Awaxd. 

BAIL. 
See  Abbbst  aud  Bail;  CniHsaB  Bestbictiok  Act;  Fuomyxs  vbom  Justige,  2. 

BAILMENT. 
See  Embezzlement,  L 

BALLOTS. 
See  Election. 

BANKRUPTCY. 

].  Statute  ot  Limitations — ^Bankbuptct  Law — Pboyablb  Claim — ^When  Action 
MAT  BE  Maintained  in  State  Coubt — Unbeasonable  Delay  ov  Bankrupt. — 
The  plaintiff  brought  this  action  to  collect  a  promissory  note.  The  defendant 
pleaded  the  statute  of  limitations.  The  replication  averred  that  the  defendant  had 
Deen  adjudged  a  bankrupt  by  the  United  States  district  court  for  the  northern  dis- 
trict of  Illinois,  in  proceedings  under  the  national  bankruptcy  act  th^n  in  force; 
that  the  note  sued  on  was  a  claim  provable  in  said  proceedings;  that  the  defendant 
had  never  been  discharged  in  bankruptcy,  and  that  he  had  unfeasoniably  delayed 
takinff  the  necessary  steps  to  procure  such  discharge.  Held,  that  the  replication 
statea  facts  sufficient  to  avoid  the  statute  of  limitations;  that  the  plaintiff,  not 
having  proved  his  claim  in  the  bankruptcy  proceedings,  within  the  meaning  of  sec- 
tion 5105  of  the  revised  statutes  of  the  United  States,  was  entitled  to  bring  an 
action  thereon  without  first  obtaining  the  consent  of  the  bankruptcy  court,  after  the 
bankrupt  had  unreasonably  delayed  his  application  for  a  discharge;  and  that  the  state 
court  in  which  such  action  was  brought  had  jurisdiction  to  determine  whether  the 
bankrupt  had  been  guilty  of  unreasonable  delay  in  applying  for  his  discharge. 
Brooks  V.  Bates  (CoL),  Iv ,  463. 

BANKS  AND  BANKING. 

1.  Gashieb's  LtABiLFTT  FOB  MiSAPFBOPBiATiON  OF  FuNDS. — A  cashler  of  a  bank,  em- 

powered to  transact  its  business,  subject  to  the  direction  of  the  board  of  trustees, 
who  loans  large  sums  of  moneys  to  a  single  individual  without  taking  any  security 
therefor,  and  without  entering  the  same  upon  the  books  of  the  bank;  aud  who,  in 
order  to  conceal  such  loan  from  the  knowledge  of  the  bank  officials,  falsely  reports 
to  them  the  amount  of  cash  on  hand,  is  liable  for  the  amount  of  such  loan  lost  to 
the  bank,  although  the  trustees  neglected  their  duty  in  not  regularly  examining  the 
cash,  as  required  by  the  by-laws.    San  Joaquin  Vailey  Bankw.  Bours{Qsl.)^  II,  901. 

2.  Acquiescence  by  the  Trustees  of  a  Bank  for  a  period  of  seven  years  in  the  chai'ges 

regularly  made  by  their  cashier,  on  account  of  his  salary,  is  equivalent  to  an  agree- 
ment that  such  amount  constituted  his  salary.    Id, 

See  CoBPOBATiONSy  20. 

« 

BATTERY. 
Bee  AasAiTur  and  Batteby;  Assault  with  Deadly  Weapon. 

BIAS,  ACTUAL  AND  IMPLIED. 
3ee  Jury  and  Jubobs,  2-5,  19. 

BIGAMIST. 
Seo  JuBY  AND  Jubobs,  0. 
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bill  of  exceptions. 

1.  Failure  to  Namz  an  Hour  in  a  Notice  for  the  Si!Tn.EMENT  of  a  Bnx  of 

Exceptions,  when  the  day  for  the  same  has  been  agreed  to  by  stipulation,  is  a  fault 
imputable  to  both  parties,  and  can  not  be  taken  advantage  of.  City  o/StoUle  r. 
^tt..6.y(VVaBh.).  11,45. 

2.  Bill  of  Exceptions  Need  only  Contain  so  Much  of  the  Evidence  as  is  neces- 

sary to  explain  it.  What  is  necessary  will  depend  npon  the  peculiar  circumstances 
of  each  case.     Id. 

3.  The  Time  for  Prepahino  and  Filing  a  Bill  of  Exceptioits  may  be  extended  by 

the  court  thirty  days  in  addition  to  the  ten  days  allowed  by  section  659  of  the  oodo 
of  civil  procedure.     MoffaU  v.  Cooib  (Cal.),  II,  882. 

4.  Order  Granting   Execotion — Appeal — Bill  of  Exceptions — Certifigatk  of 

Judge. — An  order  authorizing  the  issuance  of  an  execution  will  not  be  reviewed  on 
ap|)eal,  when  the  transcript  contains  no  bill  of  exceptions  nor  certificate  of  the  judge 
below  that  the  papers  contained  therein  were  used  on  the  hearing  of  the  moti(Mi. 
Wtiner  etal.  v.  Komei  cd,  (Cal.),  Ill,  507. 

5.  Bill  of  Exceptions — New  Trial— Criminal  Law. — ^In  the  absence  of  a  bill  of 

exceptions,  the  supreme  court  will  not  review  the  action  of  the  trial  court,  on  a 
motion  for  a  new  tarial  in  a  criminal  prosecution.  People  etc,  v.  Smiih  (Utah),  TIT, 
257. 

6.  Motion  for  New  Trial — Bill  of  Exceptions — Record. — A  motion  for  a  new 

trial  is  no  part  of  the  record  which  can  be  considered  on  appeal,  unless  made  ao  by 
a  bill  of  exceptions.     Chung  Yow  v.  Hop  Chong  (Or.),  Ill,  325. 

7.  Irrelevant  Language  Addressed  to  Jort — Bill  of  Exceptions. — Objections 

taken  to  irrelevant  language  addressed  to  the  jury  by  counsel  will  not  be  reviewed 
by  the  appellate  court  unless  the  same  are  embodiea  in  a  bill  of  exceptions.  State 
V.  Drake  {Or.),  IV,  574. 

8.  Trial  by  Referee — Exceptions  to  Rulings  on  Report  of. — ^When  no  exceptions 

are  preserved  to  the  mliuCT  of  the  district  court  upon  the  issues  presented  by  the 
report  of  a  referee  and  the  exceptions  thereto,  or  to  the  final  judgment  entered 
thereon,  the  supreme  court  is  precluded  from  reviewing  such  judgment  upon  the 
evidence.     People  v.  Rocky  Mountain  7'ransportatioti  Co,  (Col.),  IV,  557. 

9.  The  JSame — Bill  of  Exceptions — ^Review  of  Evidence. — Where  no  bill  of  excep- 

tions has  been  taken  or  preserved,  and  the  evidence  contained  in  the  record  is  not 
properly  authenticated,  the  supreme  court  can  not  consider  any  exceptions  that 
may  liave  been  saved  at  the  trial  to  the  admission  or  rejection  of  testimony,  but 
must  presume  that  the  findings  of  fact  are  correct.    Id» 

See  Appeal,  33,  76;  Instructions,  42;  Jury  and  Jurors,  35« 

BILL  OF  EXCHANGE. 
3ee  Negotiable  Instruments. 

BILL  OP  PARTICULARS. 

« 

1.  Provisions  of  the  Statute  in  Reference  to  Furnishing  a  Bill  of  Particu- 

lars are  applicable  to  proceedings  in  the  county  court  on  appeal  from  a  judgment 
of  the  justice's  court.     De  Lappe  v.  Sidlitxin  (Col.),  II,  107,  108. 

2.  Denial  of  a  Motion  for  a  More  Specific  Bill  of  Particulars,  if  erroneous, 

will  not  warrant  a  reversal  of  a  judgment  if  the  defendant  was  not  prejudiced 
thereby.    Id. 

BILL  OF  review: 

1.  Bill  of  Review. — An  application  to  file  a  bill  of  review,  without  the  performance 

of  the  decree,  ought  to  be  made  to  the  court  by  petition  and  on  notice  to  the  ad- 
verse party,  and  if  it  appears  that  the  performance  of  the  decree  would  destroy  the 
subject  of  the  litigation,  it  ought  to  be  allowed.  WaUamet  Iron  Bridge  Co.  v. 
Hatch  et  aL{U.  S.  Cir.  Ct.,  Or.),  II,  230. 

2.  Idem. — On  the  hearing  of  a  bill  of  review,  the  court  can  only  consider  the  errors  of 

law  apparent  on  the  face  of  the  record,  and  a  fact  found  or  determined  by  the  de- 
cree is  presumed  to  have  been  suiliciently  proved  by  the  evidence.     Id, 
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board  op  education. 

1.  State  Board  of  Education,  aftss  It  has  Passed  a  Resolution  prescribing 
a  certain  series  of  text-books,  may  reconsider  its  action  and  rescind  such  resolution 
at  any  time  before  the  adoption  of  sach  books  by  the  different  school  districts. 
tStcUe  ex  rd.  Ntwnham  v.  SiaU  Board  of  EducaUon  (Nov.),  I,  402. 

BOARD  OF  HARBOR  COMMISSIONERS. 

1.  The  Board  of  State  Harbor  Commissioners,  under  the  Statute  of  Febru- 
ary 28,  1876,  HAVE  Jurisdiction  over  a  Wharf  Erected  in  Channel  Street, 
between  Fourth  and  Fifth  streets,  in  the  city  and  county  of  San  Francisco. 
FeopU  V.  WUiiama  (CaL ),  I,  572. 

BONA  FIDE  PURCHASERS. 

1.  Purchaser  of  Land,  Who  Claims  Protection  as  a  Bona  Fide  Purchaser  for 

value  and  without  notice,  must  hold  the  legal  title,  or  be  entitled  to  call  for  it;  for 
if  his  title  is  merely  equitable,-  it  must  yield  to  a  legal  and  equitable  title  in 
an  adverse  party.  United  States  v.  Southern  CoL  etc.  Co,  (U.  S.  Cir.  Ct.,  Col.)> 
I,  11. 

2.  One  Who  has  Acquired  Title  by  Fraud  may  Make  a  Valid  Conveyance  to  a 

bonaJUle  purchaser;  but  one  who  has  never  acquired  the  title  can  not  convey  it,  nor 
,         can  the  title  be  transferred  by  fraudulently  obtaining  from  the  owner  a  deed  pur- 
porting to  convey  it  to  a  fictitious  person,  and  then  forging  a  conveyance  from  such 
fictitious  person  to  another,  however  innocent  the  latter  may  be.     Jd. 

3.  Defense  of  Bona  Fide  Purchaser. — The  defense  of  a  bona  fide  purchaser  is  in 

the  nature  of  a  new  case  founded  on  a  ri£;ht  as  to  title  to  real  property  operating,  if 
made  out,  to  bar  and  avoid  the  plaintiff's  equity,  which  otherwise  must  prevail. 
To  entitle  a  party  to  protection  as  such  a  purchaser,  he  must  aver  and  prove  the 
possession  ot  his  grantor,  the  purchase  of  the  premises,  the  payment  of  the  purchase 
money  in  good  faith,  iand  without  notice,  actual  or  constructive,  prior  to  and  down 
to  the  time  of  its  payment.  If  he  had  notice,  actual  or  constructive,  at  any  moment 
before  the  payment  of  the  money,  he  is  not  a  bona  fide  purchaser.  Eversdon  v. 
Mayhew  (Cal.),  II,  726. 

4.  Probate  FWijeedings  as  Notice  of  Title. — Proceedings  in  the  probate  court  to. 

have  certain  premises  set  apart  to  a  widow  and  children  as  a  homestead  are  not 
notice  sufficient  to  i>ut  a  subsequent  bona  fide  purchaser  from  the  person  holding 
the  legal  title  upon  inquiry  as  to  the  equities  of  such  children.  Stockton  Building 
ami  Loan  Aaociaiion  v.  Chalmers  et  aJ.,  (Cal.)t  II»  148;  Chalmers  v.  Chalmers  (CaL), 

n,  150. 

6.  Pre-existino  Debt— Valuable  Consideration— Bona  Fide  Purchaser. — ^The 
cancellation  of  a  pre-existing  indebtedness  may  be  a  sufficient  consideration  to  con- 
stitute a  vendee  a  purchaser  in  good  faith  and  for  a  valuable  consideration.  Schluter 
V.  Harvey  el  ai,  (Cal.),  II,  730. 

6.  The  Same— Pleading  Bona  Fide  Purchase. — Insufficiency  in  pleading  the  facts 

showing  a  bona  fide  purchase  for  a  valuable  consideration  can  not  be  taken  advan- 
tage of  in  the  appellate  court,  where  there  was  an  attempt  to  plead  them,  when  no 
objection  was  raised  by  demurrer  or  otherwise  in  the  court  below,  nor  objection 
made  to  the  evidence  tending  to  prove  such  facts.     Id. 

7.  Execution  Creditor — Priority — Bona  Fide  Purchase — Equitable  Title. — The 

holder  of  an  equitable  title  to  land,  who  obtained  the  same  from  the  legal  owner  in 
payment  of  a  pre-existing  debt,  is  not  entitled  to  priority  over  a  subsequent  judg- 
ment creditor  of  the  legal  owner,  who,  without  notice,  has  caused  such  land  to  be 
levied  upon  under  an  execution  issued  on  such  judgment.  Such  execution  creditor 
is  a  purchaser  in  good  faith  and  for  a  valuable  consideration.  Bloomfield  v.  Huma- 
son  (Or.),  III.  614. 

8.  Sacramento  Boxds — ^Illegal  Issue — Funding  Act  of  1S58. — ^Bonds  issued  by  the 

munici[>ality  of  Sacramento,  under  the  funding  act  of  April  24,  1858,  are  valid  in 
the  liands  of  a  bona  fide  purchaser,  although  the  same  were  irregularly  or  fraudu- 
lently issued  by  the  agents  of  such  city.     Meyer  v.  Brown  (Cal.).  UI,  760. 

See  Assignment  for  Benefit  of  Creditors,  4,  5;  Bonds,  1;  Conversion,  6;  Cor- 
PORAiiONS,  30,  32;  Judgment,  32;  Partnership,  18;  Pledge,  1;  Warrant,  1. 
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BONDS. 

1.  RArLBOAD  Bonds — Oveb-i^sue. — Where  a  railroad  company  had  contracted  that  it 

would  not  issae  its  first- mortgage  bonds  in  excess  of  ten  thousand  dollars  per  mile 
of  completed  road,  bat  subsequent  to  the  sale  of  its  first  mortgage  to  that  extent  it 
did  issue  its  bonds  in  excess  of  such  an  amount:  Held^  that  such  over-Lisue  was 
void  as  against  the  holders  of  the  bonds  regularly  issued  to  the  extent  limited,  none 
of  the  holders  of  such  over-issue  being  innocent  purchasers  for  value.  Union,  Tt}sA 
Co,  of  New  York  v.  Nevada  and  Oregon  Railway  Co,;  Moran  ettU,  v,  McMurrajf  et 
at.  (U.  S.  Cir.  Ct.,  Nov.),  II,  701. 

2.  JaDQMEyT  EEVEB3ED  ou  the  authority  of  Meyer  v.  Porter ,  1  West  Coast  Eep.  874. 

Ilaumeisler  v.  Porter  (Cal.)y  II,  144. 

3.  No  Action  Maintainable  on  the  Municipal  Bonds  op  Saoeamento  Issued 

UNDER  Chabter  OF  1858. — The  city  of  Sacramento  being  largely  indebted,  it« 
charter  of  1858  provided  for  the  funding  of  such  indebtedness  by  the  issue  of  bonds, 
bearing  interest  at  six  per  cent,  to  the  creditors  who  should  surrender  their  fonner 
evidences  of  indebtedness,  and  accept  these  bonds  in  place  thereof.  This  charter 
provided,  amon^  other  things,  that  *^none  of  the  claims  herein  specified  shall  be 
liquidated  or  paid  except  in  the  manner  herein  specified;"  also  that  *'the  cit>^ shall 
not  be  sued  in  any  action  whatever,  nor  shall  any  of  its  lands,  buildings,  improve- 
ments, property,  franchises,  taxes,  revenues,  actions,  clloses  in  action,  and  effects 
be  subject  to  any  attachment,  levy,  or  sale,  or  any  process  whatever,  either  mesne 
or  final."  It  further  provided  that  the  city  government  should  levy  an  annual  tax 
of  one  per  cent  on  taxable  property  for  municipal  purposes,  and  that  of  the  tax  thus 
levied,  and  of  other  revenues  specified,  there  should  be  annually  set  apart  and  ap- 
propriated "  fif ty-five  per  cent  to  an  interest  and  sinkinff  fund,  which  shall  be  ap- 
plied to  the  payment  of  the  annual  interest,  and  the  finid  redemption  of  the  bonds 
issued  for  the  city  indebtedness,  in  accordance  with  the  provisions  of  this  act;** 
with  a  further  provision  that  the  interest  and  principal  of  these  bonds  should  be  paid 
from  this  interest  and  sinking  fund.  In  1863  this  cnarter  of  1858  was  repea]e<l,  and 
another  charter  was  adopted,  which  re-enacts  all  of  the  provisions  above  recited  with- 
out any  material  change.  The  plaintiff  is  the  holder  of  bonds  of  the  city  issued  in 
pursuance  of  the  charter  of  1858,  and  he  brings  a  suit  against  the  city  to  recover  the 
amount  of  the  unpaid  and  overdue  interest  coupons  of  such  bonds.  Hel^l,  that  the 
parties  who  surrendered  their  prior  evidences  of  intebtedness  and  took  these  bonds 
took  them  under  the  provisions  of  the  charter  of  1858,  which  was  a^contract  m.ide 
between  the  city  and  them,  to  the  effect  that  the  bonds  should  be  collected  and 
paid  only  in  the  particular  manner  therein  specified,  and  in  no  other,  and  that  the 
city  should  not  be  liable  to  be  sued;  and  that  such  contract  was  made  upon  a  valu- 
able consideration  of  advantage  moving  to  both  parties,  and  was  valid  and  binding; 
and  therefore  no  action  can  be  maintained  by  the  holders  of  said  bonds  against  the 
city  to  recover  the  amounts  unpaid  and  overdue  thereon.  If  the  provision  of  the 
state  constitution  making  all  corporations  liable  to  be  sued  like  natural  persons  has 
any  application  to  municipal  corporations,  it  had  been  waived  by  the  bond-holders. 
Kennedy  v.  CUy  of  SarrameiUo  (U.  S.  Cir.  Ct.,  Cal.),  II,  223. 

4.  Mandamus  the  Kemedy. — It  seems  the  proper  and  only  remedy  of  the  bond-hold- 

ers is  by  mandamus  against  the  city  treasurer,  to  compel  him  to  pay  the  interest 
out  of  the  fund  in  his  hands;  or  if  there  is  no  such  fund,  then  by  tnandamus  against 
the  city  government  to  compel  them  to  raise  and  appropriate  the  fund  by  taxation, 
as  directed  by  the  original  charter  of  1858.  The  provision  of  that  charter  being  a 
part  of  the  contract  between  the  city  and  the  bondholder,  for  his  benefit,  its  repeal 
by  the  legislature  would  be  nugatory,     fd,   * 

5.  Sacbamento  Bonds— Statute  of  Limitations. — ^The  statute  of  limitations  does  not 

commence  to  run  ag<ainst  the  right  of  action  on  the  coupons  attached  to  the  bonds 
issued  by  the  city  of  Sacramento,  under  the  act  of  April  24,  1858,  until  the  money 
for  the  payment  of  such  bonds  is  in  the  city  treasury.  FreehiU  v.  Porter  (Cal.), 
Ill,  780;  Davis  v.  Porter  (Cal.),  Ill,  781. 

6.  The  Sasie — Pbesentation  of  Codpons  fob  Allowance. — It  was  not  necessary 

that  these  coupons  should  have  been  presented  to  or  allowed  by  the  auditor  and 
board  of  trustees;  they  did  not  constitute  demands  within  the  meaning  of  sections 
9  and  10  of  the  act  of  April  25,  1863;  neither  the  auditor  nor  board  of  trustees  had 
any  discretion  or  authority  to  reject  them  or  prevent  their  payment;  the  statute 
under  which  they  were  issued  established  them  as  debts  to  be  paid.  Id, 
i7.  County  Bonds — ^Fobm  of,  afteb  Act  of  1883.^)ne  who  has  contracted  to  pur- 
chase county  bonds  issued  after  the  passage  of  the  county  government  act  of  March 
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14,  1863,  can  not  be  compelled  to  take  anch  bonds  unless  the  same  are  in  the  form 
prescribed  by  such  act.  County  of  Merced  v.  BegerUa  qf  the  UmvenUy  of  Califor- 
nia (Cal.),  IV,  186. 

8.  The  Bonds  Issued  under  the  Act  of  Apbil  4,  1864,  are  Vaud,  and  the  inter- 

est due  thereon  most  be  paid  by  the  state  to  the  holders  thereof.  Bank  of  Califor- 
nia V.  Dunn,  Controller,  etc.  (Oal.),  IV,  223. 

9,  Purchase  of  Boxds  for  School  Fukd— How  to  be  Paid— How  Deterbcined. — 

In  determining  the  amount  to  be  paid  by  the  commissioners  for  the  purchase  of  ter- 
ritorial bonds  for  the  benefit  of  the  school  fund  (under  the  statute  of  1879,  15, 
section  3),  the  method  of  computation  is'to  take  the  bonds  at  the  date  of  delivery, 
calculate  the  interest  thereon  at  nine  and  one  half  per  cent  per  annum  until  March 
1,  1887,  when  the  bonds  would  become  due,  add  the  interest  to  the  principal,  then 
discount  this  amount  by  four  and  one  half  per  cent,  and  the  balance  is  the  amount 
to  be  paid  under  the  statute.  -  To  ascertain  the  true  discount,  divide  the  amount  of 
the  principal  and  interest  on  the  bonds  by  one  dollar  plus  the  product  of  the  rate 
multipliea  by  the  time  in  years;  the  quotient  is  the  sum  to  be  paid  by  the  state  for 
the  bonds.  Subtract  this  sum  from  the  amount  of  the  debt,  and  the  true  discount 
remains.  Subtract  the  principal  sum,  without  interest,  from  the  quotient,  and  the 
premium  remains. .  lAmngslon  et  al,  v.  The  State  (Nev.),  IV,  31. 

See  Bona  Fide  Purchaser,  8;  EimNENT  Domain,  U;  Mandamus,  1-7;  Statute  of 

Limitations,  15;  Suretues»  16. 

BOUNDABIES. 

1.  Boundaries — Parol  EjVIdsnce — Intention  of  Grantor. — ^In  a  legal  action  for  the 
recovery  of  land,  the  boundary  of  which  is  described  in  the  deed  as  commencing  at 
a  given  point,  and  running  thence  to  a  point  on  a  small  creek  about  two  hunclred 
Taras  south,  and  thence,  ete.,  parol  evidence  is  inadmissible  to  show  that  the  grantor 
intended  the  line  to  run  to  a  creek  one  thousand  eight  hundred  and  fifty  varas  in 
the  same  direction.  If  there  was  no  such  creek  in  that  direction  nearer  than  one 
thousand  eight  hundred  and  fifty  varas,  the  reference  to  "  a  small  creek  "  should 
be  rejected.     Irving  v.  Cunningham  et  al,  (Cal.),  IV,  136 

See  Acquiescence,  2;   ADVEsaB  Possession,  6;   Deeds,  22-24;  Mikes  and  MiNiNa, 

23-25. 

BREACH  OP  CONTRACT. 
See  Contract,  13-15,  17;  Master  and  Sxrtant,  6-8. 

BRIBERY. 
See  ELBcnoN,  3, 

BRIDGES. 
See  CoNSTiruTiOKAL  Law,  1,  6;  Water  Rights,  7»  8»  10-12, 14. 

BROKER. 
See  Sales,  13. 

BURGLARY. 

1.  Burglary — ^What  is. — ^In  section  59,  crimes  and  punishments,  revised  laws,  page  332, 

wherein  it  is  provided  that  "every  person  who  shall,  in  the  ni^ht-time,  *  ♦  ♦ 
break  and  entor  any  dwelliuff-house  or  tent  with  intent  to  commit  murder,  robbery, 
mayhem,  larceny,  or  other  felony,"  the  term  "larceny"  applies  alike  to  gnmd  and 
petit  larcenies.  In  an  indictment  for  burglary  drawn  upon  that  statute,  it  is  not 
necessary  to  allege  the  value  of  the  property  intended  to  nave  been  stolen.  People 
etc,  V.  Stapleton  (Idaho),  II,  176. 

2.  Burglary — ^Intent — ^Instructions. — The  information  charged  the  defendant  with 

burglary  in  feloniously  entering  the  ticket-office  of  a  railroad  with  intent  to  commit 
larceny.  Held,  that  an  instruction  that  the  defendant  could  not  be  convicted  un- 
less he  entered  the  building  with  the  intent  to  commit  "  some  felony  "  was  properly 
refused,  since  the  information  charged  an  intent  to  commit  larceny.  People  v. 
Toting  (CaL),  II,  830. 
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3.  The  Same. — One  who  enters,  with  burglarious  intent,  a  room  of  a  house,  enters  the 

house  with  such  intent.     Where  such  room  was  known  as  a  ticket-office,  it  may  be 
properly  described  as  "a  building,  to  wit,  the  ticket-office."    Id, 

4.  Burglary  may  be  Defined  in  the  Language  of  the  penal  code.    Id. 

5.  A  l{,ooM  MAY  be  Constructed  without  a  Partition  reaching  to  the  ceiling,  and 

the  court  may  so  instruct  the  jury.    Id. 

6.  Certain  Instructions  Reviewed  and  Held  Correct.    Id. 

7.  BciiGLARY — Building— Inhabitancy. — Burglary,'  under  the  statute  of    1861,   as 

amended  in  1869,  may  be  committed  in  buildings  of  any  kind,  regardless  of  the  fact 
of  inhal)itancy.     8taU  v.  Dan  (Nev.),  Ill,  275. 

8.  The  Same— Description  of  Premises — Variance. — Under  an  indictment  for  bur- 

glary, where  the  premises  entered  are  described  and  proved  to  belong  to  a  certain 
person,  a  further  allegation  that  the  same  were  in  the  possession  of  a  particular 
tenant  is  immaterial,  and  a  failure  to  prove  the  latter  allegation  is  not  a  vari- 
ance. Id. 
9.- Previous  Conviction — ^Burglary — ^Imprisonment. — A  defendant  convicted  of  bur- 
glary in  the  second  degree,  and  of  a  previous  conviction  of  grand  larceny,  may,  un- 
der section  666  of  the  penal  code,  be  punished  by  imprisonment  for  ten  years,  or  for 
any  time  less  than  ten  years.     People  v.  Brooks  (Cal. ),  III,  57. 

10.  Information — Entering  Dwelling-house  with  Intent  to  Commit  Larceny. — 
Under  an  information  charging  the  defendant  with  the  crime  of  feloniously  enter- 
ing a  dwelling-house  with  intent  to  commit  larceny,  a. conviction  can  not  be  had  if 
the  evidence  shows  an  intent  to  commit  some  other  felony.  People  v.  MtUlxy  (Cal.), 
Ill,  574. 

11.  Burglary — Instructions. — In  a -prosecution  for  burclary,  it  is  error  for  the  court 
to  iustruct  the  jurv,  without  qualitication,  that  **  if  the  defendants  took  the  goods 
between  sunset  and  sunrise,  they  committed  burglary  in  the  first  degree,"  although, 
in  a  prior  portion  of  the  charge,  the  definition  of  burglary,  as  given  in  the  penal 
code,  liad  lo^en  read  to  the  jury.     People  v.  Ccvrey  (Cal.),  Ill,  26. 

See  Criminal  Law  and  Practice. 

CANCELLATION. 

1.  United  States  Need  not  Return  or  Tender  the  Money  Received  in  consid- 

eration of  a  fraudulent  patent,  as  a  condition  precedent  to  its  right  to  maintain  a 
suit  to  set  aside  such  patent,  where  the  same  has  been  made  to  a  fictitious  patentee. 
UnUtd  Siatea  v.  Southern  Col.  etc.  Co,  (U.  S.  Cir.  Ct.,  Col.),  I,  11. 

2.  Fraudulent  Decree  of  Probate  Court — Cancellation  of — Voluntary  Appear- 

ance OF  Attorney. — An  equitable  action  lies  to  annul  and  set  aside  a  decree  of 
the  probate  court,  when  the  same  has  been  obtained  by  fraud,  or  without  notice  to 
the  parties  interested.  In  such  case  the  party  defrauded  is  not  confined  to  the 
remedy  by  motion  given  by  section  473  of  the  code  of  civil  procedure,  nor  is  the 
court's  power  to  grant  equitable  relief  affected  by  the  fact  that  an  attorney  volun- 
tarily appeared  for  the  plaintiff,  in  the  probate  proceedings,  without  being  in  any 
way  authorized  to  appear.     Baher  v.  Riordan  (Cal.),  Ill,  210. 

3.  Fraudulent  Marriage  Contiiact — Equitable  Jurisdiction  to  Cancel. — Equity 

has  jurisdiction  to  declare  null  and  void  and  to  cancel  an  instrument  wliieh  is 
claimed  to  be  a  marriage  contract,  executed  in  conformity  with  section  75  of  the 
civil  code  of  California,  when  the  same  is  a  forgery  or  was  obtained  by  fraud. 
Sharon  V.  JIUl  (U.  S.  Cir.  Ct.,  CaL),  U,  164. 

4.  Cancella'iion  of  Deed  Procured  by  Fraud. — Every  person  who  signs,  executes, 

and  ackuowledges  a  deed  is  presumed  to  know  the  contents  and  legal  effect  thereof. 
But  where  a  deed  is  executed  by  reason  of  false  and  fraudulent  representations  as  to 
its  contents,  and  where  it  is  falsely  read  to  the  grantor,  and  by  reason  of  such  false 
and  fraudulent  representations,  and  in  ignorance  of  its  contents,  the  grantor  exe- 
cutes the  same,  such  deed  may  be  annulled  and  canceled,  and  parol  e\^(Ienee  is 
admissible  to  show  such  facts.     Tufts,  AdminixtrcUor,  etc.,  v.  Tu/t4S  (Utah),  II,  459. 

6.  Finding  that  a  Certain  Deed  was  Obtained  by  Reason  of  False  and  fraudu- 
lent representations  on  the  part  of  the  grantee,  held,  supported  by  the  evidence. 
Id. 

6.  Action  for  Cancellation— Nbces.sary  Parties.— In  an  action  for  the  cancellation 
of  a  deed,  alleged  to  have  been  fraudulently  obtained  by  the  grantee  during  his  life- 
time, the  Iieirs  an<l  devisees  of  the  deceased  grantee  are  necessary  parties.  SnyiUr 
v.  Voorhies,  Executrix,  etc.  (Col.),  II,  616. 
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7.  Ejectment — Evidenob — Cancellation  of  Cebtipioatb  op  Purchase. — In  an  ac- 
tion of  ejectment,  where  the  plaintiff  relies  on  a  certificate  of  the  receiver  of  public 
moneys,  evidence  tentUng  to  show  a  cancellation  of  such  certificate,  and  the  reasons 
therefor,  are  admissible  on  the  part  of  the  defendant.  Hays  v.  Parker  (Wash.),  II, 
801. 

See  Eyidencb,  6;  Fkaud,  3.6,  11,  13,  14. 

CAUSE  OP  ACTION. 
See  Abatement,  1. 

ceetificate  of  deposit^ 

See  Appeal,  48. 

certiorari. 

1.  Review  upon  Certiorari  is  Confined  to  qnestions  of  jurisdiction.    State  ex  rel. 

Barnett  v.  Fi/th  District  Court  (Nev.),  II,  630. 

2.  A  Judgment  Which  is  Satisfied  is  not  the  Subject  of  Review  by  Cbrtioraui. 

The  judgment  of  an  inferior  court,  though  entered  without  jurisdiction,  which  is 
paid  by  the  party  against  whom  the  judgment  is  rendered,  and  satisfaction  of  judg- 
ment entered,  is  not  the  subject  of  review  by  certiorari,    Madsen  v.  Ktnner  (Utah), 

IV,  415. 

3.  Certiorari  does  not  Lie  to  Review  the  Judgment  of  a  court  which  has  been 

entirely  satisfied.     Aforton  v.  Svperior  Court  (Cal.),  Ill,  488. 

4.  Writ  of  Review — Jurisdiction. — Where  the  lower  court  has  jurisdiction  over  the 

subject-matter  and  the  parties  its  action  will  not  be  reviewed  on  certiorari,    Nuiian 

V.  Superior  Court  etc.  (Cal.),  Ill,  433. 

6.  Certiorari— Object  of  the  Writ— No  Rehearing  Permissible  after  Judg- 

ment.— An  efror  or  irregularity  committed  in  the  exercise  of  a  court's  juristiiction 
is  not  reviewable  on  certiorari.  A  rehearing  after  judgment  on  a  writ  of  review 
can  not  be  had  in  the  lower  court.  The  case  is  heard  there  upon  the  return  made 
to  the  writ;  and  the  only  question  npon  the  return  is  whether  the  court  whose 
judgment  or  order  is  the  subject-matter  of  review  pursued  its  jurisdiction.  The 
judgment  rendered  on  that  oiiestion  is  reviewable  only  on  appeaL  Alexander  v. 
Municipal  Court  of  Appeals  (Cal),  IV,  209. 
0,  Dismissal  of  Appeal  by  Municipal  Court  of  Appeals — Notice  of  to  Appel- 
lant.— ^The  municipal  court  of  appeals  of  the  city  and  county  of  San  Francisco  bad 
jurisdiction  to  dismiss  an  appeal  from  the  justice's  court  taken  on  questions  of  law 
and  fact,  after  the  same  has  been  placed  on  the  calendar  by  stipulation  of  the  par- 
ties, if  the  appellant  fails  to  appear  at  the  trial,  although  no  notice  of  motion  to 
dismiss  had  been  given.  Such  dismissal,  even  if  irreguliu*,  is  not  reviewable  on  cer- 
tiorari.    Id. 

7.  Certiorari— Judicial  Officer — Ministerial  Acts  of. — The  action  of  a  judicial 

officer  in  regard  to  matters  which  are  exclusively  execi}tive  or  legislative  in  their 
nature,  even  when  the  statute  requiring  the  performance  of  such  matters  is  uncon- 
•  stitutional,  can  not  be  reviewed  by  certiorari.     State  ex  rel.  Esmeralda  County  v. 
Third  District  Court  (Nev.),  IV,  597. 

8.  The  8am e — Apportionment  of  Debt  of  Esbieralda  County — Acts  of  District 

Judge. — The  acts  required  to  be  performed  by  the  district  judge  in  determining  the 
amount  of  the  indebtedness  of  ISsmeralda  county,  to  be  assumed  and  paid  by  Lyon 
county  under  the  act  of  1883,  are  not  judicial  in  their  nature,  and  can  not  be  re- 
viewed by  certiorari.     Id. 

9.  County  Court — Certiorari  to  Justice's  Court— Petition  for. — The  county 

court  is  expressly  authorized,  by  section  1992  of  the  general  statutes,  to  review  the 
action  of  a  justice's  court  on  certiorari,  where,  without  fault  on  his  part,  the  peti- 
tioner is  unable  to  take  his  appeal  in  the  usual  way.  The  petitioner  for  such  appeal 
must  allege,  1.  That  the  judgment  before  the  justice  was  not  the  result  of  negli- 
gence on  his  part;  2.  That  the  judgment,  in  his  opinion,  is  erroneous  and  unjust, 
stating  wherein  such  error  and  injustice  consist;  and  3.  That  it  was  not  in  his 
power  to  take  an  appeal  in  the  ordinary  way,  setting  forth  the  particular  circum- 
stances which  prevented  him  from  so  doing.  StimU  et  al;  v.  Bischelherrjer  (Col.),  IV, 
558. 
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10.  bx  A  Motion  to  Quash  Such  Writ  of  Certiorari,  the  averments  of  the  petitioa 
therefor  must  be  taken  as  true.     They  can  not  be  contradicted  by  affidavits.     Id, 

11.  The  Same — When  Defendant  is  Entitled  to  Writ. — The  plaintiff  in  an  action 
in  the  justice's  court  promised  the  defendant,  for  a  valuable  consideration,  to  dis- 
miss such  action.  Belying  upon  such  promise,  the  defendant  failed  to  attend  at  the 
trial.  Instead  of  dismissing,  the  plaintiff  procured  a  judgment,  but  withhold  the 
levy  of  the  execution  until  after  the  time  for  appeal  had  expired.  The  defendant 
was  ignorant  of  the  judgment  until  the  execution  was  levied.  Hdd,  upon  a  peti- 
tion showing  the  above  Sicts,  that  the  defendant  was  entitled  to  a  writ  ol  certiorari 
from  the  county  court  to  review  the  action  of  the  justice.     Id, 

12.  Writ  of  Review — Does  not  Lib  after  Expiration  of  Time  for  Appeal. — A 
writ  of  review  does  not  lie  to  bring  up  the  record  of  the  proceedings  of  a  county 
court  in  a  civil  action  after  the  right  of  appeal  has  expired  by  the  lapse  of  more  than 
thirty  days  since  the  rendition  of  the  judgment.     Broback  v.  Huff  {Or.),  IV,  339. 

13.  Certiorari— Order  Made  after  Judgment — Delay  in  Applying  for  Writ. — 
A  writ  of  certiorari  will  not  lie  to  review  an  order  made  after  final  judgment,  when 
the  right  of  appeal  therefrom  is  barred,  unless  extraordinary  circumstances  are  made 
to  appear  justifying  the  delay  in  applying  for  the  writ.  Kimble  v.  Superior  Court 
(Cal.),  IV,  509. 

14.  Writ  of  Review — Condemnation  of  Land — Possession. — A  writ  of  review  does 
not  lie  to  prevent  the  plaintiff,  in  a  proceeding  for  the  condemnation  of  land,  from 
taking  possession  of  the  same  prior  to  the  order  of  the  court,  or  to  restore  the  pos- 
session so  taken  to  the  defendant.  The  defendant  in  such  case  has  a  plain,  speedy, 
and  adequate  remedy  by  motion  in  the  lower  court.  In  re  AppliccUion  o/Brtfo^ 
(Cal.),  III.  289. 

15.  Order  after  Final  Judgment — Appeal — Certiorari. -—An  order  of  the  court, 
directing  certain  money,  which  had  been  paid  into  court  in  satisfaction  of  a  judg* 
ment,  to  be  retained  by  the  clerk  until  proceedings  were  had  for  the  purpose  of 
ascertaining  who  would  be  entitled  to  such  money,  is  a  special  order  made  after  final 
judgment,  and  as  such  is  appealable,  and  therefore  not  the  subject  of  review  by 
certiorari.  Slavonic  lUyric  Mutual  Benevolent  Association  v.  Sip&rior  Court  etc 
(Cal.),  in,  524. 

16.  Certiorari  to  Revtbw  Action  op  Supervisors— Reclamation  of  Swamp  Land. 
An  order  of  a  board  of  supervisors  creating  a  district  for  tiie  reclamation  of  swamp 
land  is  an  act  of  legislation  in  the  exercise  of  the  taxing  or  police  power  of  the  state, 
and  is  not  reviewable  upon  certiorari,  Williams  v.  Board  qf  Supervisors  (CaL),  II, 
732. 

See  Amendments,  2;  Contempt,  9;  Injunction,  8,  11;  Insolvency,  12. 

I 

CESTUI  QUE  TRUST. 

I  See  Trusts. 

I  CHALLEKGE. 

i  See  Jury  and  Jurori^. 

I 

I  CHANGE  OF  PLACE  OF  TRIAL. 

See  Venue. 

CHARGE  TO  JURY. 

See  iNSTRUcnoNS. 

CHATTEL  MORTGAGE. 
See  Mortqaqe;  Supplemental  Piuxsrdinos,  1.. 

CHINESK 
See  Chinese  Restriction  Act;  Citizenship,  1,  4. 

CHINESE  RESTRICTION  ACT. 

1,  Restriction  Act,  when  Took  Effect.— The  act  of  congress  of  May  6,  1882,  com- 
monly called  the  Chinese  restriction  act,  does  not  state  when  it  was  to  go  into 
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operation,  and  consequently  it  took  effect  immediately  upon  its  approval  by  the 
president.     In  re  Leong  Yick  Dew  (U.  S.  Cir.  Gt,  Cal.)>  11*  S3. 

2.  Chintese  Labobxrs — Evidence  of  Former  Residence. — A.  Chinese  laborer  who 

was  a  resident  of  the  United  States  on  the  seventeenth  day  of  November,  1880,  the 
date  of  the  treaty  with  China,  bat  who  left  the  same  after  the  taking  effect  of  the 
restriction  act,  and  after  having  an  opportunity  to  obtain*the  certificate  required  by 
section  4  thereof,  can  not  re-enter  the  United  States,  either  by  land  or  sea,  or  hav- 
ing re-entered  remain  therein,  unless  he  proves  the  fact  of  his  former  residence  by 
such  certificate.     No  other  evidence  of  such  fact  is  admissible.     Id. 

3.  The  Same. — Chinese  laborers  who  were  in  the  United  States  on  November  17,  1880, 

the  date  of  the  treaty  with  China,  and  who  left  before  the  passap^e  of  the  restriction 
act  on  May  6,  1882,  and  those  who  came  into  the  United  States  and  departed  there- 
from between  such  dates,  or  afterwards  before  June  6,  1882,  the  date  on  which  the 
collector  of  the  port  of  San  Francisco  was  prepared  to  issue  the  certificates  provided 
for  in  section  4  of  such  act,  in  the  form  prescribed  by  the  secretary  of  the  treasury, 
are  entitled  to  re-enter  the  United  States  upon  satisfactory  evidence  of  their  former 
residence  other  than  that  furnished  by  such  certificate.     Id. 

4.  Applications  of  Chinese  Persons  for  their  Discharge,  from  a  Restraint 

claimed  to  be  illegal  under  the  restriction  act  may  be  divided  into  three  classes:  1. 
Applications  for  discharge  on  the  ground  of  previous  residence;  2.  Applications  for 
discharge  founded  on  the  production  of  Canton  certificates;  3.  Applications  for  dis- 
charge on  the  part  of  children  brought  to  or  sent  for  by  their  parents  or  guardians. 
The  nature  and  effect  of  the  evidence  usually  produced  by  the  petitioners  in  each 
of  these  classes  stated  and  considered.   In  re  Tung  Yeong  (U.  S.  Dist.  Ct.,  Cal. ),  I,  647. 

5.  Construction  to  be  Given  to  the  Restriction  Act. — In  construing  the  Chinese 

restriction  act,  if  the  provisions  of  the  Chinese  treaty  and  such  act  are  iiTCconcil- 
ably  conflicting,  the  court  should  follow  the  requirements  of  the  act;  but  no  con- 
struction should  be  given  to  such  act  which  would  violate  the  provisions  of  the 
treaty,  if  such  construction  can  be  avoided.    Id. 

6.  Chinese  Resident  of  the  United  States  at  Date  of  Treaty — Right  of,  to 

Return. — A  Chinese  laborer  who  was  a  resident  of  the  United  States  on  November 
17,  18S0,  the  date  of  the  treaty  with  China,  and  who  left  this  country  before  the 
Chinese  restriction  act  Went  into  operation,  has  a  right  to  return  without  producing 
a  custom-house  certificate;  but  the  burden  of  ^roof  is  on  him  to  show  such  facts  by 
clear  and  satisfactory  evidence.    Id. 

7.  Chinese  Who  were  not  in  the  United  States  at  the  Date  of  Such  Treaty 

are  not  embraced  within  the  provisions  of  the  second  article  of  such  act.     Id. 

8.  Chinese  Laborers  Who,  although  in  the  United  States  at  the  Date  of  Such 

Treaty,  left  the  same  after  such  act  went  into  practical  operation,  and  who  neg- 
lected to  procure  a  custom-house  certificate,  are  not  entitled  to  return.     Id. 

9.  Chinese  Children  whose  Parents  are  Lawfully  within  the  United  States 

are  not  excluded  therefrom  by  any  provision  of  the  restriction  act.     Id, 

10.  Detention  of  Chinese  when  under  Authority  of  United  States — Habeas 
Corpus. — Wlien  a  Chinese  person  is  detained  on  board  of  a  ship,  and  refused  the 
right  to  land,  either  by  the  authority  of  the  ship's  master  or  by  the  collector  of  the 
port,  he  is  restrained  of  his  liberty  under  or  by  color  of  the  authority  of  th<i  United 
States,  and  is  entitled,  as  of  common  right,  to  sue  out  a  writ  of  habeas  corpus ^  that 
the  legality  of  his  detention  and  restraint  may  be  passed  upon  by  the  court.  When 
his  body  is  produced  in  obedience  to  the  writ,  the  control  of  his  person  remains 
with  the  court,  which  may  commit  him  to  the  custody  of  the  marshal,  or  hold  him 
to  bail  to  await  the  decision  of  the  court.  In  re  Chow  Qoo  Pool  (U.  S.  Cir.  Ct., 
Cal.),  I,  535. 

11.  Right  of  Chinese  Passenger  to  Trial  by  Jury — Finding  by  the  Justice. — In 
the  investigation  before  the  justice,  judge,  or  commissioner,  to  ascertain  and  find 
out  whether  a  Chinese  person  is  unlawfully  within  the  United  States,  there  is  no 
right  to  a  trial  by  jury.  Such  investigation  may  be  had  on  a  proceeding  by  habeas 
corpus,  and  the  finding  of  the  court  or  judge  in  such  proceeding,  that  the  petitioner 
is  a  Chinese  laborer  prohibited  by  law  from  landing,  or  from  being  or  remaining  in 
the  United  States,  amounts  in  fact  to  a  finding  by  a  justice,  jud^e,  or  commissioner 
that  such  person  is  unlawfully  here,  within  the  meaning  of  section  12  of  the  Chi- 
nese exclusion  act.     Id. 

12.  Detention  of  Ship! — The  court  has  no  power  to  detain  the  ship  pending  the  in- 
vestigations with  regard  to  the  right  of  her  Chinese  passengers  to  land.     Id. 

13.  Custody  of  Chinese  Passenger  Pending*  Pkesidknt*s  Action. — When  the  jus- 
tice, judge,  or  commissioner  has  determined  that  the  Chinese  passenger  is  not  en- 
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titled  to  be  or  remain  in  the  United  States,  and  it  is  impossible  to  remand  him  to 
the  ship  on  which  he  arrived,  he  nrny  bo  committed  to  the  custody  of  the  marshal, 
or  held  to  bail  for  a  reasonable  time  until  the  president's  direction  can  be  had.     /■/. 

14.  Order  Remanding  Chinese  Passenger. — When  the  judce  or  court  decides  that 
the  petitioner  has  no  right  to  be  or  remain  in  the  United  States,  an  order  shonld 
be  made  that  he  be  remanded  by  the  marshal  to  the  custody  from  which  he  was 
takc^n.  Upon  the  return  of  the  marshal  apprising  the  court  that  the  vessel  on 
which  ho  arrived  has  sailed,  the  judge  may,  oy  a  sapplemental  order,  commit  him 
to  the  custody  of  the  marshal,  to  be  held  for  a  reasonable  time  to  await  the  direc- 
tion of  the  president.  As  to  what  constitutes  a  reasonable  time,  qucere.  Such  di- 
rection of  the  president  may  be  given  by  a  general  or  special  order.  It  may  oper- 
ate retrospectively  as  well  as  prospectively,  but  it  can  not  revise  the  judgment  of 
the  justice,  judge,  or  commissioner.  He  may,  by  a  general  order  directed  to  the 
marshal  or  to  the  collector,  direct  that  all  persons  found  to  be  unlawfully  here  shall 
be  removed,  and  he  may  instruct  such  officers  to  procure  their  tickets,  and  effect- 
uate their  removal.  If  there  be  any  difficulty  from  the  want  of  appropriation  or 
means  at  his  command  in  fulfilling  the  duty  imposed  on  him,  it  is  for  congress  to 
remove  it.     Id, 

15.  Practical  Operation  of  the  Chinese  ExcLaaiON  Act,  with  reference  to  tiie 
duties  imposed  on  the  United  States  courts,  commented  on.     Id. 

16.  The  Practical  Operations  op  the  Chinese  RESTRicnoN  Act  Stated  and  com- 
mented on.    In  re  Tung  Yeong  (U.  S.  Dist.  Ct.,  Cal.),  I,  647. 

17.  Chinese  Restriction  Act  of  1884— Chinese  Laborers  in  Country  at  Date  of 
Treaty. — Chinese  laborers  who  were  in  the  United  States  on  the  seventeenth  day 
of  November,  1880,  and  who  departed  from  the  United  States  prior  to  June  6,  ISS'2, 
before  the  collector  of  the  port  was  prepared  to  give  the  certificate  required  by  sec- 
tion 4  of  the  original  act,  are  entitled  to  re-enter  the  United  States,  on  satisfactory 
evidence  other  than  the  certificate  prescribed  in  said  section  4,  that  they  resided  in 
the  United  States  on  November  li,  1880,  or  came  into  the  United  States  between 
that  date  and  August  4,  1882.     In  re  Ah  Quan  (U.  S.  Cir.  Ct.,  Cal.),  Ill,  461. 

18.  The  Same — Evidence  as  to  Chinese  Laborers  Departing  after  June  6.  ISSi 
The  only  evidence  upon  which  Chinese  laborers  who  departed  from  the  United 
States  after  June  6,  1882,  can  now  be  admitted,  is  a  certificate  containing  all  the 
essential  matters  required  by  seAion  4  of  the  original  act,  or  the  certificate  providcil 
for  in  the  amendatory  act;  and  Chinese  laborers  who  departed  from  the  Uniteil 
States  prior  to  July  5,  1884,  or  before  the  collector  was  prepared  to  issue  certificates 
under  the  latter  act,  having  such  a  certificate  regularly  issued  under  the  act  of  1SS2, 
and  who  produce  it  to  the  collector  on  their  return,  are  prima  facie  entitled  to  re- 
enter the  United  States,  although  they  do  not  arrive  till  after  July  5,  1884.     Id. 

19.  The  Same — Laborers  Departing  under  Act  of  July  5,  1884.— Chinese  laborers 
who  have  departed  from  the  United  States  since  the  collector  has  been  prepared  and 
ready  to  furnish  the  certificates  required  by  section  4  of  the  restriction  act,  as 
amended  by  the  act  of  July  5,  1884,  can  only  re-enter  the  United  States  upon  the 
production  of  the  certificate  required  by  said  amendment,  which  is  the  only  evi- 
dence  to  show  a  prima  facie  riglit  in  such  cases  to  re-enter  the  United  States. 
Should  the  United  States  produce  evidence  to  overthrow  such  prima  facie  evidence 
of  a  right  to  re-enter  the  United  States  the  party  claiming  the  right  to  re-enter  m.ay 
rebut  such  evidence  produced  by  the  United  States  by  any  evidence  generally  com- 
petent under  the  ordinary  rules  of  evidence.     Id, 

20.  The  Same — Chinese  not  Laborers  under  Act  of  July  6,  1884. — Chinese,  other 
than  Chinese  laborers,  entitled  under  the  treaty  with  China,  and  not  prohibited 
from  entering  the  United  States  by  the  said  restriction  act,  who  left  China  or  other 
foreign  country  before  July  5,  1884,  on  their  way  to  enter  the  United  States,  are 
now  entitled  to  enter  upon  such  satisfactory  evidence  as  was  recognized  as  compe- 
tent and  sufficient  before  the  passage  of  said  amendatory  act  of  July  5,  1884.    /'/. 

21 .  "The  Same — Wife  and  Children  of  Chinese  Other  than  Laborers  under  Act 

OF  1884. — The  wife  or  minor  child  of  a  man  of  the  Chinese  race  entitled  to  come  to 
the  United  States,  other  than  a  Chinese  laborer,  is  a  "Chinese  i)erson"  within  the 
meaning  of  said  original  and  amendatory  restriction  acts,  and  entitled  to  enter 
upon  the  production  of  the  required  certificate,  but  not  otherwise,  under  the  pro- 
visions of  the  said  amendatory  act.  They  can  not,  nor  can  either  of  them,  enter 
upon  the  certificate  issued  to  the  husband,  or  father  alone,  not  embracing  tlie  re- 
quired description  and  name  of  the  wife  or  child.  There  must  he  either  an  inde- 
pendent certificate,  such  as  required,  or  the  certificate  issued  to  the  husband  or 
father  mast  also  contain  a  certificate  of  the  facts  required  by  the  statute,  both  as  to 
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^e  wife  and  as  to  each  minor  child  soueht  to  be  introduced.  But  the  wife  and 
minor  children  who  have  not,  in  fact,  adopted  the  occupation  of  a  laborer,  of  a 
Chinese  man,  should  be  deemed  to  belong  to  the  class  to  which  the  husband  or 
father  belongs.     Id, 

22.  Chinese  Restriction  Act — CrsTOH-HOcrsE  Certificate — Excuse  for  not  Ob- 
taining.— Chinese  laborers  who  left  the  United  States  after  the  restriction  act  of 
1882  went  into  effect,  and  before  the  passage  of  the  act  of  July  5,  1884,  can  not  re- 
enter without  producing  the  custom-house  certificate  required  by  the  former  act. 
No  excuses  for  the  failure  to  obtain  such  can  in  any  case  be  received.  In  re  Hhong 
Toon  (U.  S.  DUt.  Ct.,  Cal.),  lU.  690. 

23w  Chinese  Ekstriction  Act  of  1834— Rebioval  of  Chinese. — Under  the  Chinese 
restriction  act  of  1884,  where  the  court  finds  that  a  Chinese  person  is  unlawfully 
within  the  United  States,  it  has  implied  authority  to  order  the  marshal  to  cause 
such  person  to  be  removed  to  the  country  wlience  he  came.  Unless  such  construc- 
tion is  given,  the  act  would  prove  utterly  abortive  as  a  means  of  attaining  the  ob- 
ject which  congress  had  in  view.  In  re  Chin  Ah  Sooey  (U.  S.  Dist.  Ct.,  Cal.),  Ill, 
603. 

24.  Chinese  Restriction  Acts  Construed— Certificate  of  Collector  Essential — 
Custom-house  Tag. — A  Chinese  laborer  who  left  the  United  States  after  the 
restriction  act  of  May  6,  1882,  went  into  operation,  without  obtaining  the  certificate 
provided  for  in  such  act,  can  not  bo  permitted  to  re-enter  after  the  amendatory  act 
cf  1884  went  into  operation,  upon  the  presentation  of  a  tag  given  to  him  by  the 
custom-house  officials,  prior  to  his  departure,  authorizing  the  issue  of  such  certificate 
to  him.     In  re  Ah  Kee,  on  Habeas  Corpus  (U.  S.  Dist.  Ct.,  Cal.),  IV,  19. 

25.  The  Same — Nothing  Else  Taken  as  a  Substitute  for  Certificate. — The  pro- 
vision of  the  amendatory  act  of  1884,  that  such  '^certificate  shall  be  the  only  evi- 
dence permissible  to  establish  "  the  right  of  re-entry,  is  as  applicable  to  tiie  certi- 
ficate issued  under  the  act  of  1882,  as  to  that  issued  under  toe  act  of  1884.  Xo 
evidence  can  be  taken  as  an  equivalent  or  substitute  for  the  certificate.     Id. 

26.  The  Same — Removal  of  Chinese  Unlawfully  in  United  States. — Parties  un- 
lawfully bringing  Chinese  persons  to  the  United  States,  who  are  prohibited  by  such 
acts  from  landing,  must  take  them  back  to  the  country  from  which  they  are  brought, 
or  at  least  beyond  the  jurisdiction  of  the  United  States.  A  steamship  company 
which  brings  such  persons  can  not  escape  from  this  duty  by  the  departure  of  the 
vessel  on  which  they  are  brought,  or  by  any  change  in  its  officers  or  management. 
Id, 

27.  Habeas  Corpus — Custody  of  Court. — ^Where  a  return  is  made  to  a  writ  of  habea* 
corpus,  accompanied  by  a  production  of  the  petitioner,  the  court,  pending  the  pro- 
ceedings on  the  writ,  may,  if  deemed  proper,  continue  him  in  the  custody  of  tlie 
party  detaining  him,  commit  him  to  the  custody  of  the  marshal,  or  admit  him  to 
bail.     Sawyer,  J.     Id, 

28.  Restriction  Act — Custody  of  Court. — Where  a  party,'  detained  on  board  a 
steamship,  and  not  permitted  to  land,  under  the  provisions  of  the  Chinese  restric- 
tion act,  has  been  produced  in  court  on  habeas  corpus,  and  admitted  to  bail  pending 
the  proceedings,  he  is  in  the  custody  of  the  law,  and  in  contemplation  of  law  he  has 
not  Deen  landed.    Sawyer,  J.    Id, 

29.  Remanding  Prisoners. — In  such  case,  if,  pending  the  proceeding,  the  steamship 
on  which  he  came  departs,  he  may  be  remanded  to  the  custody  of  the  master  when 
she  returns  to  port,  whether  the  master  be  the  same  one  who  produced  him  or  an- 
other; and  a  refusal  to  receive  the  party  so  remanded  would,  in  law,  constitute  a 
permitting  or  aiding  and  abetting  an  unlawful  landing,  within  the  meaning  of  the 
restriction  act.    Sawyer,  J.    Id, 

30.  Chinese  Restriction  Act — Wife  of  Laborer — Certificate. — The  wife  of  a 
Chinese  laborer,  who  left  China  after  the  restriction  act  of  18S4  went  into  operation, 
can  not  enter  the  United  States  without  furnishing  the  certificate  required  by  sec- 
tion 6  of  that  act.  She  can  not  enter  upon  the  certificate  of  her  husband  authoriz- 
ing his  entry.     In  re  Ah  Moy,  on  Habeas  Corpus  (U.  S.  Cir.  Ct.,  Cal.),  IV,  25, 

31.  Chinese  Laborer's  Wife. — The  wife  of  a  Chinese  laborer,  she  being  herself  a 
Chinese  laborer  in  fact,  who  has  never  before  been  in  the  United  States,  can  not 
now  lawfully  enter  the  United  States  on  her  own  personal  right,  under  the  pro- 
visions of  the  restriction  act;  nor  can  she  be  introduced  by  the  husband,  who  ii 
himself  entitled  to  enter,  upon  any  right  pertaining  to  him,  under  the  provisions  oi 
the  treaty  and  the  said  restriction  act.     Sawyer,  J.     /(/. 

32.  Status  of  Wife. — A  Chinese  wife  who  was  not  a  Chinese  laborer  in  fact  prior  ta 
her  marriage,  upon  her  marriage  takes  the  status  of  the  husband,  as  one  of  a  cla&i 
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whose  entry  into  the  United  States  is  prohibited  by  the  restriction  act,  and  she  can 
not  lawfully  enter.     Sawyeb,  J.     Id. 

33.  Chi*ne8B  Restriction  Act — Admission  to  Bail  of  Remanded  Prisoner. — A 
Chinese  person,  prohibitea  by  the  restriction  act  from  coming  into  the  United 
States,  and  who  has  been  remanded  to  the  custody  of  the  marshal  to  be  deported 
therefrom,  can  not  be  permitted  to  land  upon  giving  bail  for  his  appearance  at  the 
time  of  the  sailing  of  the  vessel  upon  which  he  is  ordered  to  be  deported.  In  re 
AhMoy,  on  HaJbeaa  Corpus  (U.  S.  Cir:  Ct.,  Cal.),  IV,  75. 

34.  CuiNESB  Restriction  Act— Laborer — Evidence  of  Prior  REsiDBNCE--CERTrFi- 
CATE. — ^A  Chinese  laborer,  who  left  the  United  States  before  the  restriction  act  of 
1882  went  into  operation,  can  not  re-enter  the  same,  after  the  amendatory  act  of 
1884  went  into  operation,  without  producing  the  certificate  provided  for  in  such 
acts.  Parol  evidence  of  his  former  residence  is  inadmissible.  In  re  Cheen  Heong, 
on  Habeas  Corpus  (U.  S.  Cir.  Ct.,  Cal.),  IV,  53. 

35.  Chinese  Restriction  Act— Certificate — Prior  Residence.— A  Chinese  laborer, 
who  left  the  United  States  after  the  passage  of  the  restriction  act  of  1882,  can  not 
re-enter  the  same  without  producing  the  certificate  required  by  such  act.  Such 
certificate  is  the  only  evidence  permissible  to  establish  his  right  of  re-entry.  He 
can  not  re-enter  upon  proof  of  having  received  a  custom-house  tag  entitling  him  to 
a  certificate,  if  he  left  without  obtaining  it.  In  re  Kew  Och,  on  Habeas  Corpus  (U. 
S.  Cir.  Ct.,  CaL),  IV,  29. 

See  CmzENSHip,  4, 

CIRCUMSTANTIAL  EVTOENCET. 
'  See  EviDENCB. 

CITIZENSHIP. 

1.  Citizenship  of  Persons  Born  in  the  United  States  of  Chinese  Parents. — A 

person  bom  within  the  United  States,  of  Chinese  parents  residing  therein,  and  not 
engaged  in  any  diplomatic  or  official  capacity  under  the  emperor  of  China,  is  a  cit- 
izen of  the  United  States.  In  the  MaUer  of  Look  Tin  Sing  (U.  S.  Cir.  Ct.,  Cal.), 
IV,  71,  363. 

2.  Construction  of  Words  "  Subject  to  Jurisdiction  thereof,"  in  First  Clause 

OF  Section  1  of  the  Fourteenth  Amendment  to  the  Constitution. — Persons 
are  subject  to  the  jurisdiction  of  the  United  States  who  are  within  their  dominions 
and  under  the  protection  of  their  laws,  with  the  consequent  obligation  to  obey  them 
when  obedience  can  be  rendered;  but  only  those  who  are  thus  subject  by  their 
birth  or  naturalization  are  within  the  tenns  of  the  amendment.  The  jurisdiction 
over  these  latter  must  at  the  time  be  both  actual  and  exclusive.  Persons  excepted 
from  citizenship,  notwithstanding  their  birth  or  naturalization  in  the  United  States. 
Id, 

3.  Origin  of  the  Clause  in  the  Amendment  Declaring  Who  are  Citizens  of 

THE  United  States. — Previous  to  this  amendment,  the  general  doctrine,  except  as 
applied  to  Africans  brought  here  and  sold  as  slaves,  and  their  descendants,  was, 
that  birth  within  the  dominions  and  jurisdit^tion  of  the  United  States  of  itself  cre- 
ated citizenship.  The  amendment  was  adopted  as  an  authoritative  declaration  of 
this  doctrine  as  to  the  white  race,  and  also  to  do  away  with  the  exception  as  to  the 
Africans  and  their  descendants.    Id. 

4.  The  Restriction  Acts  not  Applicable  to  Citizens. — The  acts  of  conmss  of 

1882  and  1884,  restricting  the  immigration  of  Chinese  laborers  to  the  United  States, 
are  not  applicable  to  citizens  of  the  United  States,  though  of  Chinese  parentage 
No  citizen  can  be  excluded  from  the  United  States  except  in  punishment  for  crime. 
Id. 

6..  Citizenship  of  the  United  States— Renunciation  of, — A  person  bom  in  the 
United  States  and  a  citizen  thereof  has  a  right  to  expatriate  himself,  to  renounce 
his  allegiance  to  the  country  of  his  birth,  and  to  become  a  citizen  of  another  state 
or  kingdom.     Broum  v.  Dexter  (Cal.),  IV,  275. 

I.  The  Same — ^Child  Born  in  Foreign  Country  of  Expatriated  Father.--A 
child  bom  in  a  foreign  country  of  a  father  who  had  previously  renounced  his  citi- 
zenship of  the  United  States,  and  assumed  allegiance  to  another  power,  is  not  a 
citizen  of  the  United  States.     Id, 
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CLAIM  Am)  DELIVERY. 

L  Claim  and  Deuysby — Pleadings — Denial  of  Ownership. — ^An  allegation  of  the 
plaintiff  that  he  ia  the  owner,  and  entitled  to  the  possession,  of  the  property  sued 
for,  is  put  in  issue  by  a  denial  of  plaintiff's  ownership,  coupled  with  an  allegation 
that  the  defendant  '*has  not  sufficient  information  or  belief  upon  the  subject  to  enable 
him  to  answer"  as  to  the  plaintiff's  right  to  possession,  and  a  consequent  denial  of 
the  same.     Cunningham  v.  Skinjier  (Cal.),  Ill,  290. 

2.  Claim  and  Delivery — Ownership,  Evidence  of. — Where  issue  is  joined  as  to  the 

ownership  of  property  in  an  action  of  claim  and  delivery,  the  books  of  a  person  not 
a  party  to  the  action,  purporting  to  show  a  sale  of  suqn  property  to  the  plaintiff, 
are  inadmissible  for  the  purpose  of  corroborating  the  tratimony  of  the  plaintiff  that 
he  was  the  owner.     WcUrous  v.  Cunningham  et  al.  (Cal.),  Ill,  365. 

3.  Claim  and  Delivery — Pbiob  Judgment — Defense. — It  is  no  defense  to  an  action 

for  claim  and  delivery  of  personal  property  that,  in  a  certain  action  which  the  de- 
fendant at  one  time  brought  against  the  present  plaintiff  to  recover  the  same  prop- 
erty, a  judgment  of  nonsuit  was  entered  against  him,  or  that  the  present  plaintiff, 
ill  a  prior  action  against  a  third  person  for  the  same  property,  got  a  judgment  on 
the  pleadings  for  its  recovery,  with  damages  and  costs.  Fleming  v.  Hawley  (Cal.), 
Ill,  487. 

4.  Claim  and  Delivery — ^Verdictt — Jcdoment. — ^In  an  action  to  recover  possession  of 

certain  cattle,  and  for  damages  for  their  detention,  when  the  answer  denies  all  the 
material  averments  of  the  complaint,  a  verdict  for  the  defendants  for  one  half  of 
such  cattle  is  not  responsive  to  the  issues,  and  should  be  disregarded  by  the  court; 
and  a  judgment  for  the  defendant  entered  on  such  verdict  is  erroneous.  The  jury 
should  have  also  found  as  to  the  other  half  of  the  cattle  sued  for.  Mvller  v.  JeweU 
el  al.  (Cal.),  IV,  638.  ^ 

See  Conversion,  1;  RbIlevin. 

CLOUD  ON  TITLE. 
See  Taxation,  36-39. 

CODE. 

I.  The  Different  Sections  of  a  Chapter  in  Any  One  of  the  Codes  must  be  so 
Construed  as  to  reconcile  all  apparent  conflicts;  and  if  there  are  conflicting  pro- 
visions in  the  different  sections  of  a  chapter,  the  provisions  of  the  sections  last  in 
numerical  order  must  prevail,  unless  such  construction  is  inconsistent  with  the 
jneauing  of  such  chapter.    Emeric  v.  Alvarado  (Cal.),  I,  708. 

COLLATERAL  SECURITY. 
See  Insurance,  10;  Married  Women,  6,  6. 

COLLISION. 
See  Neolxoenge,  32-34. 

-  COLLUSION. 
See  Consideration,  4;  Evidence,  20. 

COLOR  OF  TITLE. 
See  Deed,  20,  21. 

COMMISSIONER  OF  IMMIGRATION. 
See  Immigration  Commissioner. 

COMMISSIONS. 
See  Executors  and  Administrators^  5-7* 
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such  consideration  was  an  agreemeut  ou  the  part  of  the  wife  to  abandon  her  defense 
in  an  action  of  divorce  then  |x:uding  between  them,  and  doing  nothing  to  resist  or 
prevent  or  delay  him  in  obtaining  a  decree  of  divorce.  Beard  v.  Beard  (Oal.),  HI, 
208. 

See  Account  Stated,  1;  Bona  Fide  Purchaser,  3-5,  7;  Cancellation.  1;  Con- 
tracts, 7;  Corporations,  11;  Deed,  6-8;  Homestead,  7;  Insane  Persons,  2; 
Married  Women,  6;  Negotiable  Iustruments,  3,  4,  6,  8,  13;  Pleading  and 
Practice,  12,  39;  Public  Lands,  3,  8-12;  Specific  Pebfobmange,  2-5. 

CONSIGNOR  AND  CONSIGNBE. 
See  Conversion,  4. 

CONSPIRACY. 

1.  An  Action  for  a  Consfiract  does  not  Lie  unless  the  same  is  accompanied  by 
some  overt  act  damaging  the  plaintiff.     Taylor  v.  Bidioell  et  al,  (CaL),  III,  479. 

I  See  Mortgage,  29;  Murder  and  Manslaughter,  80. 

CONSTABLE. 
See  Attachment,  2. 

CONSTITUTIONAL  LAW. 

1.  The  Act  of  the  Legislature  of  'April  1,  1876,  Authorizing  the  Crrr  of 

Oakland  to  construct  a  bridge  across  the  estuary  of  San  Antonio,  between  Elighth 
street  and  East  Ninth  street,  is  not  unconstitutional  Pacific  Bridge  Co.  v.  Kirk- 
Aaw(Cal.),  I.  7C9. 

2.  Provisions  of  the  Constitution  Regulating  the  Manner  in  Which  Bills  and 

joint  resolutions  which  have  passed  the  legislature  shall  be  signed,  are  mandatory 
and  not  directory.     State  ex  til.  CardweU  v.  OUnn  (Nev.),  I,  50. 

3.  Evidence  that  an  Enrolled  Act  has  been  Certified  to  bt  Those  Officers 

who  are  charged  by  the  constitution  with  the  duty  of  deciding  what  laws  have  been 
enacted,  that  it  has  been  signed  by  the  proper  otficers  of  eacli  house,  approved  by 
the  governor,  and  filed  in  the  otTice  of  the  secretary  of  state,  is  conclusive  as  to  the 
passage  of  such  act  as  enrolled,  and  the  only  evideace  thereof.     Id. 

4.  Provisions  of  the  Constitution  Regulating  the  Passage  of  Bills,  and  pro- 

viding for  their  authentication,  should  be  construed  with  reference  to  existing  cus- 
toms in  legislative  and  parliamentary  bodies.  And  in  cases  of  doubt,  the  courts 
will  give  due  consideration  to  the  contemporary  construction  which  has  been  delib- 
erately given  to  such  provisions  by  the  l^islative  and  executive  departments  of  the 
government.  Id. 
6.  Signing  an  Act  of  the  Legislature  by  the  Assistant  Secretary  of  the  Senate 
is  a  substantial  compliance  with  the  provision  of  the  constitution  requiring  all  acts 
and  joint  resolutions  to  be  signed  by  the  secretary  of  the  senate.    Id. 

6.  Jurisdiction  under  a  Law  of  tub  United  States. — A  suit  arises  under  a  law  of 

the  United  States,  when  the  controversy  involved  therein  turns  upon  the  existence, 
effect,  or  operation  of  sucli  a  law,  and  therefore  a  suit  by  a  riparian  owner  to  enjoin 
the  construction  of  a  bridge  contiguous  and  injurious  to  his  property,  upon  the 
ground  that  the  defendant  is  not  authorized  to  build  the  same  oy  a  certain  act  of 
congress  as  it  pretends  and  claims,  arises  under  said  act,  and  is  within  the  jurisdic- 
tion of  the  proper  circuit  court.  Hughes  v.  Northern  P.  Ii*y  Co.  (U.  S.  Cir.  Ct, 
Or.),  I,  21. 

7.  In  What  Courts  the   Northern  Pacific  may  Sue  or  be  Sued — Citizenship 

OF. — Semble,  that  the  Northern  Pacific  Railway  Company,  being  created  by  an  act 
of  congress,  may  sue  or  be  sued  in  the  proper  circuit  court  of  the  United  States  in 
all  cases;  and  quctre,  of  what  state,  if  any,  is  it  a  citizen,  for  the  purpose  of  jurisdic- 
tioii  in  such  courts  ?    Id. 

8.  The  Word  "Property,"  as  Used  in  the  Constitutional  Guaranty  that  "pri- 

vate property  shall  not  be  taken  or  damaged  without  just  compensation,"  includes 
not  only  the  corporeal  thing,  whether  the  same  be  chattels  or  laud,  but  also  the 
right  to  fully  possess,  use,  and  alienate  the  same.     Denver  v.  Bayer  (Col.),  I,  505. 

9.  Due  Process  of  Law. — A  person  arrested  and  imprisoned  for  the  violation  of  a  void 

ordinance  of  a  municipal  corporation  is  imprisoned  by  the  state  without  due  process 
of  law,  and  therefore  in  violation  of  the  fourteenth  amendment,  and  may  be  dis- 
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charpred  therefrom  by  the  writ  of  habeas  corpus  issued  from  the  proper  court  of  the 
United  States.    In  re  Let  Tang  (U.  S.  Dist.  Ct.,  Or.),  I,  35. 

10.  Controversy,  when  Arisks  under  Act  of  Congress. — A  controversy  which  turns 
upon  the  existence,  effect,  and  operation  of  an  act  of  congress,  is  an  action  arising 
under  such  act,  and  a  suit  brought  to  detennine  such  controversv  is  properly  com- 
menced in  the  district  court  of  the  territory,  sitting  to  hear  and  determine  causes 
arising  under  the  constitution  and  laws  of  the  United  States;  and  especially  is  this 
the  case  when  the  action  is  brought  by  or  against  a  corporation  chartered  by  an  act 
of  congress.     Norifiern  Pacific  S,  B.  Co,  v.  Carland,  Treasurer,  etc.  (Mont. ),  II,  3*2G. 

11.  When  Rights  have  Become  Vested  under  a  Valid  Contract,  legislative  author- 
ity can  not  invalidate  such  contract  or  disturb  such  rights.     Id, 

12.  The  Fourteenth  Amendment  to  the  Constitution  is  not  a  Limitation  upon 
i^E  Power  of  Congress  in  the  disposal  of  the  property  of  the  United  States.     Id, 

13.  State  Statute  Involving  Federal  Question. — In  construing  or  determining  the 
validity  of  a  state  statute  involving  a  federal  question,  the  national  courts  are  not 
bound  uy  the  decision  of  the  state  court.  Dundee  Mortgage  etc,  Co,  v.  School  Dis- 
trict (U.  S.  Cir.  Ct.,  Or.),  11,  241. 

li.  The  Act  of  April  6,  1877.  entitled  "  An  act  to  reduce  the  law  incorporating  the 
city  of  Denver,  and  the  several  acts  amendatory  thereof,  into  one  act,  and  to  revise 
and  amend  the  same,"  is  not  unconstitutional  as  being  in  contravention  of  the  pro- 
visions of  the  constitution  respecting  special  legislation.  Brown  v.  CUy  of  Denvtr 
e<a/.(Col.),n,  618. 

15.  Special  Legislation — Legislative  Discretion. — ^Where  the  constitution,  after 
enumerating  certain  subjects  on  which  special  legislation  is  prohibited,  provides 
that  **  in  all  other  coses  where  a  general  law  can  be  made  applicable  no  special  law 
shall  be  enacted,"  the  question  whether  a  subject  not  enumerated  can  be  provided 
for  by  a  general  law  is  one  of  legislative  discretion,  and  not  for  the  courts.     Id. 

16.  Due  Process  of  Law — Notice. — Whenever  it  is  sought  to  deprive  a  person  of  his 
property,  or  to  create  a  charge  against  it,  preliminary  to,  or  which  may  be  made  the 
basis  of  taking  it,  the  owner  must  have  notice  of  the  proceeding  and  be  afforded  an 
opportunity  to  be  heard  as  to  the  correctness  of  the  assessment  or  charge.  It  mat< 
•ten?  not  what  the  character  of  the  proceeding  may  be,  by  virtue  of  which  his  prop- 
erty is  to  be  taken,  whether  administrative,  judicial,  summary,  or  otherwise,  at 
some  stage  of  it  and  before  the  property  is  taken,  or  the  charge  becomes  absolute 
against  either  the  owner  or  his  property,  an  opportunity  to  be  heard  must  be  given; 
otherwise  such  proceeding  is  without  due  process  of  law.     Id, 

17.  The  Same — Stduwalk  Ordinance  of  Denver. — Tested  by  the  above  rules,  the 
sidewalk  ordinance  passed  by  the  city  council  of  Denver,  on. March  17, 1881,  ia  void, 
as  fumishiuff  the  owner  no  notice  of  the  assessment  and  no  opportunity  to  be  heard 
thereon.    Id. 

18.  The  Construction  Put  upon  Laws  Passed  under  the  Late  Constitution,  by 
the  highest  court  then  in  existence,  will  be  accepted  and  followed  by  the  present 
supreme  court.     Emery  v.  Beed  (Cal.),  HI,  195. 

19.  The  Act  of  March  23,  1874,  Authorizing  the  city  of  Oakland  to  construct  a 
main  sewer,  is  constitutional.    Id. 

20.  Slaughtering  of  Animals— Sacramento — Construction"  of  Charter. — Under 
the  act  of  April  25,  1863,  incorporating  the  city  of  Sacramento,  the  board  of 
trustees  thereof  have  power  to  prevent  the  slaughtering  of  animals  within  the  city 
limits.     Ex  parte  Heilbron  (Cal. ),  III.  776. 

2L  Charter  of  Georgetown,  Validity  of— Special  Legisla'hon. — ^The  charter  of 
Creorgetown  having  become  a  law  prior  to  the  adoption  of  the  constitution,  remains 
in  force  after  such  adoption,  so  far  as  not  inconsistent  with  the  latter  instrument. 
The  fact  that  it  is  local  or  special  legislation  does  not  affect  its  validity.  People  v. 
/o6«(Col.),IV,  236. 

22.  The  Same — Authority  of  Police  Judge. — ^Whether  the  declaration  in  such  char- 
ter clothing  the  police  judge  of  Georgetown  with  power  to  act  as  justice  of  the 
peace,  is  valid,  qiujere  ?  Conceding,  however,  that  such  extension  of  power  is  un- 
constitutional, the  authority  of  the  police  judge,  as  such,  is  not  affected  thereby. 
The  right  of  such  officer  to  preside  at  meetings  of  the  selectmen,  and  to  exercise 
other  powers,  usually  devolved  upon  the  mayor,  is  not  abrogated  by  the  constitu- 
tion.    Id. 

See  Arrest  and  Bail,  4,  7;  Citizenship;  County  Government  Act;  Divorce,  1-4, 
6;  Election;  Eminent  Domain,  18;  Jury  and  Jurors,  33;  Jcstice's  Coirt,  11; 
Laundry  Ordinance;  Licensij;  License  Collector;  Nuisanck,  7;  Public  Offi- 
cers; Eemoval  of  Counvy  Seat;  Swamp  Lands;  Taxation;  Venue. 
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contempt. 

1.  An  Attorney  is  Guiltt  of  Contempt  fob  Sendiko  to  ▲  Grand  Jubt,  while 

engaged  in  the  discharge  of  its  duties,  an  accusatoir  and  threatening  letter,  for  the 
purpose  of  exasperating  the  jurors  by  the  aspersions  upon  their  ofEcial  condact 
which  it  contained,  or  o?  deterring  tliem  from  performing  their  duties  by  the  threats 
of  public  clamor  which  it  expressed,  or  of  creating  a  dis&ust  and  want  of  confidence 
in  any  action  which  might  be  taken  as  the  result  of  their  investigation.  In  re  TvUr^ 
(Cal.).  I,  337. 

2.  SuPERioK  Court  has  Power  to  Punish  for  Contempt  bt  Sentencing  the  Per- 

son Guilty  thereof  to  pav  a  fine  of  five  hundred  dolUrs,  or  be  imprisoned  until 
payment  of  such  fine  at  the  rate  of  two  dollars  per  day  for  every  day's  imprison- 
ment.   Id. 

3.  Commitment  for  Contempt  is  Legal  under  Section  473  of  the  Compiled  Laws, 

which  provides  for  the  payment  of  a  fine  of  five  hundred  dollars  by  the  person  guilty 
of  the  contempt,  with  the  direction  that  unless  such  fine  is  paid  immediately  the 
prisoner  shall  be  imprisoned  for  two  hundred  and  fifty  days.  £x  parie  Sufeateif 
(Nev.),  I,  359. 

4.  Contempt  of  Court  is  in  the  Nature  of  a  Criminal  Offense,  and  the  proceed- 

ing  for  its  punishment  is  in  the  nature  of  a  criminal  proceeding.  Id, 
6.  Fine  Imposed  for  a  Contemff  is  Pusitiye,  akd  Inflicted  as  Punishm^tt  in 
other  criminal  cases  is  inflicted.  The  direction  for  an  alternative  imprisonment  is 
but  a  mode  for  the  enforcement  of  the  fine,  incident  to  the  power  of  the  court  to 
impose  the  same,  and  can  not  be  regarded  as  a  punishment  for  the  con- 
tempt.   Id, 

6.  PuNisHBfENT  FOR  CONTEMPT. — In  a  proceeding  for  contempt  between  the  parties  to  a 

suit  for  disobedience  to  an  injunction,  causing  a  pecuniary  loss  or  injury  to  the  party 
instituting  the  proceeding,  the  court,  in  imi^osiug  punishment  upon  the  wrong-^loer, 
may  do  so  for  the  benefit  of  the  party  injured,  nell,  Fargo  d:  Co.  v.  Ortgon  Bail" 
way  and  Navigation  Co,  (U.  S.  Cir.  Ct.,  Or.),  I,  647. 

7.  No  Appeal  Lies  to  the  Supreme  Court  from  a  Judgment  of  the  Superior 

Court,  Convicting  a  Party  of  Contempt,  and  imposing  on  him  a  tine  exceeding 
three  hundred  dollars.     Tyler  v.  Connolly  (Cal.),  I,  779. 

8.  Corporations,  other  than  Municipal,  may  be  Punished  for  Contempt,  for 

violation  of  an  injunction.  Golden  Gate  C,  Hy,  M,  Co,  v.  Superior  Court  (Cal.)i  n, 
736. 

9.  Contempt — Affidavit  on  Proceedings  for. — ^The  jurisdiction  of  a  court  to  ad- 

judge a  contempt,  committed  out  of  its  presence,  does  not  depend  upon  the  form  of 
the  affidavit  which  sets  the  proceeding  in  motion,  although  the  facts  constituting 
the  contempt  are  stated  therein  on  information  and  belief.  The  finding  that  the 
alleged  contempt  was  committed  after  a  hearing  on  an  order  to  show  cause  iuued 
on  such  affidavits,  will  not  be  reviewed  on  certiorari.     Id, 

10.  Order  to  Show  Cause  on  OoNTiZMPT  Proceedings— Service  of,  on  Attorney, 
when  Sufficient. — An  order  to  show  cause  why  a  corporation  should  not  be  pun- 
ished for  cont(^mpi  should  ordinarily  be  served  upon  the  president,  or  other  head 
of  the  corporation,  secretary,  cashier,  or  managing  agent  thereof.  But  where  it 
appears  that  diligent  efforts  have  been  made  to  serve  an  officer  or  managing  agett* 
and  that  they  had  attempted  to  resign  their  offices,  and  had  concealed  theoiselvea 
to  avoid  service  of  the  order,  the  court  may  order  service  to  be  made  upon  one  or 
more  of  its  attorneys.  Service  upon  an  attorney  who  had  repeatedly  appeared  for 
the  corporation  is  sufficient,  although  he  did  not  appear  as  such  attorney  on  the 
record.     Id, 

11.  Contempt — Appeal. — ^No  appeal  lies  from  a  judgment  imposing  a  penalty  for  a  con- 
tempt of  court.     Teller  v.  People  (Col.),  HI,  132. 

12.  Proceedings  for  Contempt  are  criminal  in  their  nature.    Id, 

13.  Contempt,  Affidavit  for — Verification  of  by  Third  Person. — ^The  affidavit 
charging  a  person  with,  a  contempt  for  refusing  to  obey  an  injunction  decree,  need 
not  be  verified  by  a  party  beneficially  interested  in  the  injunction  proceedings;  and 
although  the  court  should  refuse  to  act  unless  satisfied  that  the  party  making;  the 
affidavit  was  authoiized  to  do  so  by  the  party  beneficially  interested,  the  presump- 
tion is  that  such  party,  by  his  attorney,  presented  the  affidavit,  and  that  fact  is 
sufficient  to  siiow  that  the  party  making  the  affidavit  was  authorized.  Strait  et  al. 
V.  Williams  (Nev.),  IV,  480. 

14.  The  Same — What  the  Affidavit  must  Show. — Such  affidavit  is  sufficient  to  give 
the  court  jurisdiction  of  the  contempt  proceedings,  if  it  states  in  substance  the  ren- 
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difcion  of  the  judgment,  that  the  same  is  in  full  force  and  effect  and  unreversed,  and 
shows  the  violation  thereof  by  the  defendant.     Id, 

3ee  Attorneys,  8;  FuamvES  prom  Justice,  1. 

CONTINGENT  FEE. 
See  Attorneys,  2-4. 

CONTINUANCE. 

1.  Hefttsal  to  Allow  a  Continuance  of  a  trial  is  within  the  discretion  of  the  court 

Fleming  v.  Hatdey  et  al.  (Cal.)*  Ill,  675. 

2.  Trial  of  Action--Continuange  for  Reasonable  Time. — ^The  trial  of  an  action  to 

recover  possession  of  land,  claimed  by  the  plaintiff  under  a  United  States  patent  as 
agricultural  land,  may  be  continued  for  a  reasonable  time,  and  until  the  determina- 
tion of  a  suit  in  the  federal  courts,  in  which  the  plaintiff's  title  is  sought  to  be  im- 
peached for  fraud.     Rose  v.  Superior  Court  qf  Nevada  County  (Cal.),  HI,  680. 

3.  Continuance  on  Account  of  the  Absence  of  a  Witness  should  be  Refused, 

unless  such  attendance  can  be  procured  within  a  reasonable  time.  People  v.  Lewis, 
(Cal.),  I,  131. 

4.  Where  a  Motion  for  a  Continuance  is  Made  on  Account  of  the  Absence  or 

A  Witness,  an  offer  of  the  adverse  party  to  admit  that  such  witness,  if  present, 
would  swear  to  what  was  stated  in  the  affidavit  for  a  continuance,  may  be  allowed, 
at  the  discretion  of  the  court,  as  well  after  the  court  has  decided  that  such  evidence 
is  material  as  when  the  motion  is  first  made.     Alden  v.  Carpenter  (Col.),  I,  598. 

5.  Admitting  the  Testimony  of  an  Absent  Witness  in  Order  to  Avoid  a  Con- 

tinuance is  not  an  admitision  of  the  truth  of  such  testimony,  nor  does  such  admis- 
sion preclude  the  party  admitting  it  from  rebutting  the  same  on  the  trial.     Id, 

6.  In  Reviewing  the  Ruling  of  the  Trial  Court  in  Refusing  to  grant  a  prisoner 

a  continuance,  so  that  the  testimony  of  absent  witnesses  might  be  produced  to  prove 
an  alibif  the  appellate  court  is  authorized  to  examine  the  whole  record,  as  well  sub- 
sequent to  as  before  such  ruling,  in  order  to  determine  whether  there  was  any  abuse 
of  discretion.  It  may  also  consider  the  fact  that  the  defendant  did  not  himself  take 
the  stand  as  a  witness,  as  it  is  only  at  his  trial  and  before  the  facts  are  passed  upon 
by  the  jury,  that  his  failure  to  do  so  shall  not  raise  any  presumption  against  him, 
and  under  such  a  state  of  the  record  it  will  not  be  held  that  there  has  been  an  abuse 
of  discretion.     Territory  v.  Kinney  (N.  M.),  I,  801. 

CONTRACTS. 

1.  Implied  Contract. — Whenever  one  person  does  work  or  service  for  another  with  his 

consent,  and  there  is  no  agreement  as  to  compensation,  the  law  implies  a  contract 
to  pay  what  the  same  is  reasonably  worth;  but  when  the  circumstances  of  the  case 
clearly  repel  the  idea  that  the  work  or  services  were  done  with  the  expectation  of 
payment  being  either  made  or  received,  no  such  contract  will  be  implied.  Hughea 
V.  Dundee  Mortgage  Trust  Investment  Co.  (U.  S.  Cir.  Ct.,  Or.),  Ill,  544. 

2.  Case  in  Judgment. — The  plaintiff  acted  as  attorney  for  the  defendant  and  amalga- 

mated corporations  engaged  in  loaning  money  in  Oregon  and  Washington,  under  writ- 
ten instructions  as  to  his  duties  and  responsibilities.  It  was  his  duty  to  examine 
titles  to  real  property  offered  as  security  for  loans,  for  which  he  was  permitted  to 
charge  the  borrowers  specific  fees;  he  was  also  to  aid  and  advise  the  corporations 
generally  in  all  matters  affecting  their  interests;  but  for  this  service  no  compensation 
was  expressly  provided.  The  tees  received  from  borrowers  were  no  more  than  a 
reasonable  compensation  for  the  services  rendered  them.  Under  these  circumstances 
the  plaintiff  acted  as  the  sole  and  general  counsel  and  adviser  of  the  corporations  for 
some  years,  without  making  any  charge  or  rendering  any  account  of  his  services,  or 
receiving  any  intimation  from  the  corporations  that  they  did  not  expect  to  \^y  him 
for  them.  Upon  beins  sued  to  recover  the  reasonable  value  of  these  services,  the 
corporations  claimed  that  it  was  **  understood  "  that  the  plaintiff  was  to  perform 
these  services  gratuitously,  or  in  consideration  of  the  fees  received  from  borrowers. 
Held  (1),  That  the  mere  understanding  of  either  party  to  the  contract  was  no  part 
of  it,  and  did  not  bind  the  other;  and  that  there  was  nothing  in  the  circumstances 
ef  the  case,  or  the  conduct  of  the  parties,  sufficient  to  prevent  or  repel  the  legal 
implication  of  a  promise  by  the  corporation  to  pay  the  plaintiff  what  hia  services 
were  reasonably  worth;  and  (2)  Tliat  the  plaintiff,  not  having  kept  any  account  of 
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hifl  Bervices,  and  being  unable  to  prove  any  specific  items,  ought  not  to  recoyer  more 
than  a  reasonable  annual  retainer  therefor.     Id. 

3.  Stipclaiions  Niscehsaby  to  Make  a  Contract  Reasonable  ark  Implied,  and 

need  not  be  alleged  in  an  action  to  recover  for  a  breaoh  of  such  contract.  Bigffcr- 
ftiff  V.  BriggB  (Cal.).  Ill,  353. 

4.  Where  One  Party  to  a  Contract  is  Prevented  from  Fully  Performino  the 

Same  by  the  fault  of  the  other  party,  the  latter  can  not  take  advantage  of  his  own 
wrong  to  exempt  himself  from  liability  thereunder.  Smith  v.  Iloe  (Col.),  I,  50-2. 
6,  Contract,  by  the  Terms  of  Which  One  Party  Agrees  to  Pay  All  the  Ex- 
penses, and  furnish  the  skill  and  labor  necessary  for  obtaining  a  patent  to  certain 
lands  from  the  United  States,  in  consideration  of  a  conveyance  of  a  part  of  the  laud 
so  obtained,  is  valid  and  binding  in  the  absence  of  actual  or  constructive  fraud. 
Outien-ezy.  BHnkerhoff  (Cal.)  I,  127. 

6.  Defkndant's  Previous  Consent  to  or  Subsfajuent  Ratification  of  certain  work 

done  by  the  plaintiff  can  not  be  inferred  from  tlie  fact  that,  at  the  latter^s  request, 
he  gave  them  a  statement  of  sach  -work,  especially  when  it  appears  that  the 
work  was  originally  done  against  his  protest.     Tognini  v.  Hantten  (Nov.),  I,  146. 

7.  An  Agreement  by  the  Terms  of  Which  One  Party  Promises  to  Convey  cer- 

tain land  to  the  other,  in  consideration  of  the  latter^s  performing  certain  services, 
conveys  no  interest,  legal  or  equitable,  to  such  latter  unlesj  the  services  stipulated 
for  are  performed.     Emeric  v.  Alvarado  {Ctl,)^  I,  708. 

8.  Contract  for  the  Sale  of  Spirituous  Liquoils,  at  a  certain  place,  in  quantities 

greater  than  one  gallon,  can  not  be  enforced  by  the  vendor,  when  he  has  neglected 
to  take  out  a  license  for  the  place  at  which  such  sale  is  to  be  made.  Bach,  Mc-ax 
d'  Co,  V.  Smith  (Wash.),  II,  779. 

9.  Building  Contract — Liability  of  Contractor  under. — ^When     a  party  con- 

tracts to  build  a  house  of  suitable  materials  and  in  a  workmanlike  manner,  and 
violates  his  contract,  the  party  injured  may  either  refuse  to  pay  the  coo- 
tract  price  of  the  building  to  the  amount  to  which  he  is  damaged,  or  he  may 
pay  for  and  take  possession  of  the  building,  and  then  sue  and  recover  of  tiie 
Duilder  the  amount  of  his  damages.  Such  recovery  may  be  had  whether  tiie 
breach  of  the  contract  'was  known  at  the  time  of  payment  or  not.  Uallack  v. 
Bremahen  (Wy.),  II,  60. 

10.  SrcH  Payment  is  not  a  Waiver  of  the  right  of  action  for  failure  to  perform  the 
contract  so  as  to  discharge  the  contractor  or  his  sureties.     Id, 

11.  There  is  a  Consideration  for  the  Contract  contained  in  the  charter  incor- 
porating the  Northern  Pacific  Railroad  Company,  which  consideration  is  found 
in  the  public  benefits  to  be  derived  to  the  whole  people  of  the  United  Slates 
by  reason  of  the  construction  of  such  road.  N,  P,  B,  B,  Co,  v.  Carland  (Mont }, 
II,  326. 

12.  Obligation,  Meaning  of. — The  word  "  obligation,"  as  used  in  section  1834 
of  the  General  Statutes,  providing  that  **all  joint  obligations  and  covenants 
shall  hereafter  be  taken  and  held  to  be  joint  and  several  obligations  and  cov- 
enants; "  and  in  section  14  of* the  Code  of  Civil  Procedure,  providing  that  "all 
persons  jointly  or  severally  liable  upon  the  same  obligation  or  instrument  *  *  * 
may,  all  or  any  of  them,  be  included  in  the  same  action,'*  is  confined  to  contracts 
in  writing,  and  does  not  include  oral  contracts.  Exchange  Bank  of  Denver  v. 
Ford  {061),  11.624. 

13.  Damages  for  Breach  of  Contract — Negligence— Prevention  of  Loss.  —  One 
who  sues  to  recover  damages  for  injuries  in  an  action  arising  out  of  contract  or  tort 
cannot  recover  if  the  injuries  were  consequent  upon  his  own  negligence  which  di- 
rectly contributed  to  them.  Every  one  engaged  in  the  performance  of  a  contract  is 
bound  to  do  everything  in  his  power  to  prevent  loss  to  himself  from  a  breach  of  the 
contract  by  the  othef  party.  If  he  can  not  prevent  it  altogether,  ho  must  make 
reasonable  exertions  to  render  it  as  light  as  possible;  and  if  by  his  own  negligence 
or  willfulness  he  allows  the  datnages  to  be  unnecessarily  enhanced,  the  increased 
loss  must  fall  upon  him.      Winans  v.  Sierra  Lumber  Co.  (Cal.),  IV,  277. 

14.  Partial  Breach  of  Contract  —  Estoppel  —  Part  Performance  of  Contract. 
A  party  to  a  contract  is  not  cstop|)ed  from  assorting  his  claim  for  a  partial  breach 
of  the  contract  by  the  other  party  from  the  fact  that  at  the  time  when  a  settlement 
wa.s  had  between  them  for  work  done  under  the  contract  no  mention  was  made  of 
such  claim.  If  the  contract  was  susceptible  of  more  or  less  performance,  and  there 
M'as  a  partial  breach  thereof  b}'  one  of  the  parties,  the  other  has  the  right  to  Von- 
tinue  to  carry  out  the  contract,  reserving  to  himself  the  right  to  bring  action  for 
jsuch  damages  aa  he  may  have  sustained  by  the  partial  breach.     Id. 
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15.  Breach  of  CoirrRAor  to  MAXtTTAcroBB  Lumber— Mbasube  op  Damages. — ^The 
plaintiff  and  defendant  entered  into  a  contract  whereby  the  plaintiff  agreed  to  man- 
ufacture lumber,  and  the  defendant  agreed  to  purchase  all  tnat  the  plaintiff  might 
manufacture,  at  a  stipulated  price,  and  to  furnish  him  certain  machinery  for  such 
purpose.      The   machinery  furnished  was  inadequate,  and  by  reason  thereof  the 

Slaiiitiff  was  unable  to  manufacture  as  much  lumber  as  he  otherwise  would  have 
one.  In  an  action  to  recover  for  the  breach  of  such  contract,  held,  that  the  meas- 
ure of  damages  was  the  contract  price  for  the  lumber  which  the  plaintiff  was  so 
prevented  from  manufacturing,  less  the  expense  he  would  have  incurred  in  manu- 
facturing said  lumber  over  and  above  the  amount  necessarily  expended  under  the 
circumstances  in  manufacturing  the  amount  actually  manufactured  by  him.     Id. 

16.  Stipulation  in  Building  Contract  for  Arbitration — Construction  of  Con- 
tract.— A  stipulation  in  a  contract  for  building  a  railroad,  that  in  case  any  dis- 
putes or  differences  arise  between  the  company  and  contractors  "a3  to  the  construc- 
tion or  meaning  of  the  agreement  or  specitications,  or  sufficiency  of  the  performance 
of  any  work  to  oe  done  under  it,  or  price  to  be  paid,  the  same  shall  be  referred  to 
the  diief  engineer  of  the  company,  who  shall  consider  and  decide  the  same,  and  his 
decision  shall  be  final,"  is  vaUd,  and  the  decision  of  the  engineer  on  any  of  such  mat- 
ters is  bindins  on  the  parties,  in  the  absence  of  fraud  or  mistake  on  the  part  of  such 
officer.  HM,  however,  that  a  dispute  as  to  the  amount  of  work  done  by  the  con^ 
tractor  was  not  included  within  such  stipulation.  D,  S.  P.  ds  P.  R.  R,  v.  Riley 
(Col.),  IV,  238. 

17.  Construction  of  Contract  Sited  on^Breach  of  Contract. — ^The  plaintiffs  and 
the  defendant  entered  into  a  contract  whereby  the  latter  agreed  to  sell  to  the  former 
ice,  in  such  quantities  as  might  be  demanded,  at  a  certain  price.  The  plaintiffs 
agreed  not  to  buy  Ice  from  any  one  else.  During  the  continuance  of  the  contract  one 
of  the  plaintifib  bought  ice  from  other  parties.  Held,  that  the  same  constituted  a 
breach  of  the  contract,  and  released  the  defendant  from  its  obligations  under  the 
contract,  although  the  ice  was  bought  by  such  plaintiff  for  his  individual  use. 
Tioomey  et  al  v.  People's  Ice  Co,  (Cal.),  IV,  700. 

18.  Contract— Liability  for  Illegal  Act — Infkrences  of  Intention. — A  party  is 
not  bound  for  the  consequences  of  an  illegal  act,  from  a  mere  suggestion  in  a  conver- 
sation in  regard  to  a  matter  of  contract,  unless  there  can  be  justly  inferred  from  it 
an  intention  on  his  part  to  bind  himself  contractually.  Andrewn  y.  Runyon  (Cal.), 
IV,  81. 

19.  Judgment  and  Order  affirmed  after  construing  the  contract  sued  on.  Martin  v. 
Hm  et  al.  (Cal.),  IV,  430. 

See  Accord  and  Satisfaction;  Admiralty,  15,  16;  Assignment,  1;  Assumpsit,  1; 
Attorneys,  2-5;  Banks,  2;  Bonds,  3;  Common  Carriers,  9;  Constitutional  Law, 
11 J  Corporations,  28,  63;  County  Physician,  1;  Guaranty;  Husband  and 
Wife,  2;  Insane  Persons;  Landlord  and  Tenant,  11;  Master  and  Skrvant; 
Married  Women,  2-6;  Pleading  and  Practice,  38. 

CONTRIBUTORY  NEGLIGENCE. 
See  Negligence;  Pleading  and  Practice,  7. 

CONVERSION. 

1.  Claim  and  Delivery — Sheriff— Conversion — Judgment — ^Undertaking— Affi- 
davit— Nonsuit. — Prior -to  the  commencement  of  the  present  action,  one  Hawley 
commenced  an  action  against  the  plaintiff  herein,  and  one  Fowler,  to  recover  the 
identical  property  described  in  the  complaint  herein.  In  that  action,  upon  proper 
affidavit,  undertaking,  and  order  of  the  attorney  for  the  plaintiff  herein,  the  pres- 
ent defendant,  as  sheriff,  took  said  property  from  the  defendants  on  the  twelfth  day 
of  November,  1881.  On  the  seventeenth  day  of  the  same  November  (the  da^  after 
the  present  action  was  commenced)  the  plaintiff  herein  made  affidavit  for  claim  and 
delivery,  and  executed  bond,  which  affidavit  and  bond  (teffether  with  an  order  of 
the  attorneys  for  the  plaintiff  herein)  were  delivered  to  an  elisor,  appointed  by  the 
court,  by  whom  the  property  was  taken  from  the  defendant  herein,  sneriff  as  afore- 
said. Afterwards,  on  the  twenty-second  of  November,  1881,  defendant  gave  the 
undertaking  provided  for  in  such  case  by  the  code,  and  demanded  a  return  of  the 

Property  of  the  elisor,  who  on  the  same  day  delivered  the  property  to  the  present 
efendant,  who  thereupon  delivered  the  property  to  Hawley,  the  plaintiff  in  the  ac- 
tion wherein  phuntiff  and  Fowler  were  defendants.    Afterwaras,  on  the  twelfth 
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day  of  December,  1881,  the  plaintiff  herein  filed  an  answer  in  the  actioOy  wherem 
he  and  the  said  Fowler  were  defendants,  in  which  he  demanded  a  return  of  the 
property  therein  and  herein  sued  for.  That  the  action  of  HaxoUy  v.  Fowler  ami 
Fleming  came  on  to  be  tried  on  the  twentv-tirst  day  of  January,  1S82,  and  at  tiie 
conclusion  of  the  evidence  on  the  part  of  the  plaintiff  therein,  the  court,  on  motioD 
•  of  defendants,  ordered  a  judgment  of  nonsuit  in  that  action,  on  the  ground  that 
plaintiff  had  not  made  out  a  case  sufficient  to  go  to  a  jury,  and  thereupon  a  judg- 
ment was  entered  in  favor  of  defendants  therein  for  their  costs.  HMj  that  the 
present  defendant  did  not  take  the  property  from  the  plaintiff  wrongfully,  but  aj 
sheriff,  under  process  which  made  it  his  duty  to  take  it;  that  after  the  return  of 
the  property  to  him,  the  defendant  simply  performed  his  duty  in  delivering  it  to 
Hawley,  and  that  an  independent  action  could  not  be  maintained  against  bim  for 
its  possession  or  value  in  case  delivery  could  not  be  had.  Fleming  v.  WiUs  (CaL), 
III,  159. 

2.  Conversion  bt  Sheretf — Justification — Pleading. — ^In  an  action  against  a  sheriff 

for  a  conversion,  an  answer  which  sets  up  an  attempted  justification  by  virtue  of  a 
seizure  under  a  writ  of  attachment  is  detective,  and  should  be  stricken  out,  unless 
it  is  alleged  that  the  defendants  under  the  attachment  were  the  owners  of  the  prop- 
erty takeoi  or  had  some  interest  therein.  Failure  to  strike  out  such  portion  of  the 
answer,  when  the  plaintiff's  title  is  denied  and  a  general  verdict  is  given  in  favor  of 
the  defendant,  will  not  warrant  a  reversal,  unless  it  affirmatively  appears  that  suoh 
verdict  was  founded  upon  the  attempted  plea  of  justification.  Krtwson  e<  ol.  v. 
Purdom  et  al,  (Or.),  Ill,  85. 

3.  In  an  Action  against  a  Sheriff  for  the  Conversion  of  Property  by  reason 

of  a  sale  under  an  execution  against  a  third  person,  where  issue  is  joined  as  to  the 
ownership  of  such  property  at  the  time  of  sale,  a  finding  that  the  plaintiff  had  sol  J 
the  propertv  to  the  execution  debtor,  and  from  the  date  of  such  purchase  until  ibe 
taking  by  the  sheriff  the  same  has  remained  in  the  debtor's  possession  ''  by  virtue  d 
such  purchase/'  responds  to  the  issue  of  ownership.  Hardwick  v.  Tyrrtl  {Cal.\^ 
I,  345. 

4.  Where  Goods  are  Shipped  to  a  Consignee  in  Pursuance  of  an  AoRESMExr 

BETWEEN  Him  and  the  Shipper  that  the  same  are  to  be  sold,  and  the  proceetis 
applied  to  the  payment  of  prior  advances  made  by  the  former  to  the  latter,  the  tiile 
to  the  goods  and  the  right  of  possession  thereof  vest  in  the  consignee  upon  delivery 
to  the  carrier;  an<l  an  action  to  recover  for  a  wrongful  attachment  of  such  goods 
while  in  the  hands  of  the  carrier  should  be  brought  by  ^he  consignee,  and  not  by  the 
consignor.     Wetzel  v.  Power  (Mont. ),  I.  791. 

5.  Action  for  the  Conver^jion  of  Personal  Property  is  not  Barred  by  the  stat- 

ute of  limitations  when  the  evidence  fails  to  show  when  such  statute  commenced  to 
run.      M'hitcomb  v.  McClinlock  (CaL),  I,  876. 

6.  Conversion  of  Horse — Statute  of  Limitations. — ^Wher©  a  horse  is  wrongful'y 

converted  from  its  owner  and  afterwards  sold  to  a  bona  fide  purchaser,  who  uses  it' 
in  an  open  and  notorious  manner,  without  attempting  to  conceal  it,  the  statute  of 
limitations  commences  to  run  in  favor  of  such  purcmaser  and  against  the  owner 
from  the  time  of  the  purchase,  and  not  from  the  time  when  the  owner  discovers  the 
whereabouts  of  the  horse.     Dee  v.  Hyland  et  al,  (Utah),  II,  469. 

See  Attachment,  24;  Husband  and  Wife,  3;  Paiitnership,  14. 

CONVEYANCE. 
See  Deed. 

COPYRIGHT. 

1.  Printed  CJopy  of  Title  of  Book,  etc. — The  "printed"  copy  of  the  title  of  a  hoot 

or  other  article,  required  by  section  4956  of  the  revised  statutes,  to  be  delivered  <  r 
mailed  to  the  librarian  of  congress,  may  be  **  printed  "  with  a  pen  as  well  as  type, 
with  or  without  the  aid  of  tracing-paper.  Chapman  v.  Ferry  (U.  S.  Cir.  Ct.,  Or.), 
I,  105. 

2.  Deposit  of  Copies  of  Work  wrrn  Libikarian. — The  copies  of  a  copyright  work  r> 

quired  by  section  4959  of  the  revised  statutes  to  be  deposited  with  the  librarian  of 
congress  M'ithin  ten  days  after  publication  may  be  so  deposited  after  the  printing  of 
the  \^-ork,  and  before  its  formal  publication.     Id.   ■ 

3.  CoPYKiGHT  of  Map,  Infringement  of. — It  is  difficult  to  say,  in  some  cases,  what 

constitutes  an  infringement  of  the  copyright  of  a  map,  but  where  the  subsequeat 
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map  appears  to  have  been  substantially  copied  from  the  prior  one,  without  alteration 
or  revision,  except  in  scale  and  color,  there  is  clearly  an  infringement  which  autho- 
rizes a  court  of  equity  to  enjoin  the  sale  of  such  infringing  map  and  to  require 
the  publisher  to  account  for  the  profits  arising  from  the  siQe  thereof.     Id» 

CORPORATIONS. 

1.  Nature,  Oroanization,  and  Rxsidsnob  ov. 

2.  Powers  and  Liabilities  of. 

3.  Powers  and  Liabilities  of  Otfiokbs. 

4.  Stock  and  Stockholders. 

5.  forfeititre  of  corporate  r1obt8. 

6.  Actions  by  and  against. 

7.  Municipal  Corporations. 

1.   Nature,  Organization,  and  Residence  of. 

1.  Certificate  of  Incorporation — Attack  on. — The  corporate  existence  and  valid- 

ity of  the  acts  of  a  de  facto  corporation,  whose  user  is  established,  can  not  be  at- 
tacked collaterally  upon  the  ground  that  its  certificate  of  incorporation  does  not 
contain  certain  specifications  which  it  was  required  by  statute  to  contain.  City  of 
Denver  v.  MuUin  (Col.),  II,  852. 

2.  Railroad,  What  is — Union  Depot. — A  corporation  oi^ganized  for  the  purpose  **of 

locating,  building,  owning,  and  maintaining  a  union  depot  for  raih-oads  in  the  city 
of  Denver,  and  for  the  location,  building,  owning,  and  maintaining  of  as  many  lines 
of  railroad  from  said  depot  to  the  exterior  boundaries  of  said  city  as  may  be  neces- 
sary for  the  accommodation  and  use  of  the  different  railroad  companies  making  said 
city  a  p|oint  of  delivery  for  freight  and  passengers,"  is  not  an  ordiuary  railroad  com- 
pany within  the  meaning  of  the  general  statutes.  People  ex  rel.  Bernard  et  al.  v. 
Cheeseman  et  al.  (Col),  ft,  870. 

3.  Creation  of  Private  Corporation  under  General  Law. — ^A  substantial  com- 

pliance with  the  provisions  of  the  general  law  is  an  essential  prerequisite  to  the 
creation  of  a  private  corporation,  and  a  failure  to  comply  therewith  iu  any  material 
particular  is  ground  for  the  impeachment  of  corporate  existence  in  an  appropriate 
proceeding  prosecuted  by  the  proper  authority.     Jd. 

4.  The  Same — Statement  of  Term  of  Corporate  Existence. — The  statement  in  the 

articles  of  incorporation  of  a  private  corporation  that  the  same  is  to  exist  for  fifty 
years,  is  not  fatal  to  the  creation  of  the  corporation,  although  the  general  law  un- 
der which  it  was  organized  limits  the  existence  of  such  corporation  to  twenty  years. 
Id, 
6.  Certificate  of  Acknowledgment  of  Incorporation. — ^Failure  of  the  officer  who 
took  the  acknowledgment  of  the  articles  of  incorporation  of  a  company  to  state  in 
his  certificate  thereof  that  the  individuals  who  acknowledged  the  same  were  per- 
sonally known  to  him,  or  proven  to  him  to  be  the  persons  who  executed  the  same, 
dues  not  vitiate  such  certificate.     Id. 

6.  Residence  of  Corporation. — ^Neither  the  principal  place  of  business  of  a  corpora- 

tion, nor  the  place  in  which  its  officers  reside,  is  necessarily  the  place  of  residence 
of  the  corporation.  Cal\forn%a  Southern  R.  R.  Co.  v.  Southern  Facijic  R.  R.  Co. 
(Cal.),  Ill,  301,  302. 

7.  The  Adoption  of  Certain  Rules  of  Business  by  a  Chinese  Company  may  bo 

inferred  from  the  fact  that  such  rules  were  printed  in  a  book  kept  by  the  company's 
agent,  and  were  hung  in  the  company's  house.  Choiifj  Yovj  v.  Hop  Chung  (Oi\), 
HI,  329. 

2.  Power  and  Liabilities  of. 

8.  A  Corporation  has  No  Powers  except  such  as  are  specially  mnte^,  and  those 

that  are  necessary  to  carry  the  same  into  effect.  Salmon  River  Mining  and Smdt'uKj 
Co.  v.  Cunn  (Idaho),  III,  70. 

9.  A  Corporation  Organized  for  the  Purpose  of  Mining,  Smelting,  and  Refin- 

ing Ores,  and  for  dealing  in  mining  property,  can  not  become  the  assignee  for  a 
chose  in  action  growing  out  of  the  breach  of  a  contract  for  building  a  bridge.     Id. 

10.  A  Corporation  can  not  Appoint  an  Agent,  nor  can  it  become  a  cestui  que  trusty 
until  it  has  a  legal  existence.     KeUi/  v.  Ruble  (Or.),  Ill,  737. 

11.  Conveyance — Consideration — Corporation — Ultra  Virfa — A  conveyance  by  a 
corporation,  in  consideration  that  its  grantee  would  prevent  the  recovery  of  or  pro- 
tect it  against  any  personal  judgment  in  an  action  brought  to  recover  on  its  contract 
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of  guaranty  is  valid,  although  each  contract  of  guaranty  was  uUra  tnrea.     Motnid 
City  Land  and  Water  Asg'n  v.  Slauson  et  cU.  (Cal. ),  III,  372. 

12.  Corporations — Liability  of  fob  Tortious  Acts  of  Servants. — Corporations  sn 
liable  for  the  acts  of  their  agf^nts  and  employes  in  the  same  manner  ana  to  the  same 
extent  as  private  persons.  Accordingly  the  employ^  of  a  railroad  corporation  who 
are  engaged  in  service  at  its  stations  or  on  its  trains,  are  presumed  to  be  aathorized 
by  it  to  do  such  service,  and  to  perform  the  acts  usually  incident  to  their  position; 
and  the  corporation  is  liable  for  their  tortious  acts  which  are  performed  in  the  coune 
of  such  service.     Denver  S.  P.  and  P.  R.  R.  Co.  v.  Conway  (C5[)l.),  IV,  672. 

13.  The  Same — Knowledge  of  Servant  Knowledge  of  Corporation. — Knowledge 
acquired  by  agents  of  corporations  in  the  discharge  of  official  duties,  of  facts  mate- 
rial to  the  transactions  in  which  they  are  engaged,  or  coming  within  their  respective 
departments,  is  the  knowledge  of  the  corporation.     Id. 

14.  In  an  Acttion  against  a  Corporation  Founded  on  the  Unlawful  or  Tobtious 
Acts  of  its  Agents  or  servants,  the  fact  whether  the  acts  complained  of  were 
done  by  such  agents  on  their  own  account  exclusively,  or  on  behalf  of  the  corpora- 
tion, and  within  the  scope  of  their  employment,  need  not  ordinarily  be  established 
by  the  plaintiff  by  proof  of  what  occurred  at  some  meeting  of  the  directors  of  the 
corporation,  but  by  proof  of  what  the  agents  and  servants  had  done,  and  of  the  at- 
tending circumstances  indicatiDg  the  purpose  of  their  acts  and  the  object  to  be 
attained  thereby;  and  if  the  corporation  accepted  such  acts  and  used  the  fruits 
thereof,* proof  thereof  might  be  given  to  establish  the  corporate  liability.  Denver  Jt 
Rio  Orande  RaUuxiy  Co.  v.  Harris  (N.  M. ),  I,  826. 

16.  Corporations  ark  Liable  for  Every  Wrong,  Trespass,  and  Tort  CoMBfiTTED 
BY  THEIR  Agents  and  employees  within  the  scope  of  their  employment,  to  the  same 
extent  as  individuals  under  like  circumstances.  The  doctrine  of  ultra  vires,  as  for- 
merly understood,  does  not  have  any  application  to  such  cases.     Id. 

16.  A  Railroad  Corporation  is  Liable  for  the  Acts  of  Violence  or  the  Torts 
OF  AN  Armed  Body  of  men,  fomied  of  its  servants  and  employees,  in  taking  forcible 
possession  of  another  railroad  by  its  authority.  Such  acts  of  its  agents,  as  well  as 
their  declarations  in  respect  thereto,  are  admissible  in  evidence,  as  tending  to  prove 
an  authorization  by  the  corporation;  and  if  the  latter  accepted  and  received  into  its 
possession,  and  assumed  control  of  the  railroad  so  seized,  and  operated  the  same, 
such  facts  would  be  strong  circumstantial  evidence -that  the  agents,  in  taking  such 
possession,  were  acting  witliin  the  scope  of  their  employment,  and  under  the  direc- 
tion of  their  principal.     Id, 

3.  Powers  and  Liabilities  of  Officers. 

17.  President  of  a  Corporation  is  Authorized  to  Donate  Land  to  a  county,  to 
be  used  for  public  purposes,  by  virtue  of  a  resolution  of  the  board  of  trustees,  em- 
powering him  to  deed  and  convey  to  purchasers  such  land,  at  his  discretion.  State 
V.  Glenn  (Nev.),  I,  50. 

18.  CoRPOitATioN — Unauthorized  Deed  by  President — Seal. — ^The  president  of  a 
corporation  has  no  power,  as  such,  without  express  authorization  from  the  directors, 
to  purchase  or  sell  real  property  in  the  name  of  the  corporation.  An  instrument 
executed  by  liim  for  such  purpose,  in  the  name  of  the  corporation,  and  under  its 
common  seal,  without  the  authorization  of  the  directors,  may  be  shown  to  be  void. 
Bliss  V.  Katoeah  Canal  and  Irrigation  Co.  (Cal.)»  III,  571. 

19.  The  Saiue — Estoppel — ^Contract. — A  corporation  is  not  estopped  from  denying 
the  validity  of  an  unauthorized  contract  made  by  its  president,  where  it  has  never 
availed  itself  of  the  benefite  of  such  contract.    Id. 

20.  Settlement  of  Bank  Defalcation  — Authority  of  Bank  Officers  and  Di- 
rectors.— The  settlement  of  a  defalcation  to  a  bank,  and  the  acceptance  of  a  deod 
of  real  estate  in  satisfaction  and  release  thereof,  are  not  transactions  which  fall 
within  the  ordinary  powers  of  a  corporation,  which  may  be  exercisetl  by  its  agents, 
or  pereous  who  are  held  out  to  the  public  as  such.  Power  to  do  such  acts  must 
be  conferred  by  the  board  of  directors.  Bcmh of  HeaUUburg  v.  Bailhace  (Cal.),  HI, 
140. 

2L  Kotes  of  Corporation,  Power  of  Directors  to  Authorize. — ^The  board  of  direc- 
tors of  a  corporation  has  power  to  appoint  two  of  its  members  a  committee  for  the 
purpose  of  making  and  delivering  the  notes  of  the  corporation  to  such  stockholders 
as  have  debts  against  the  company.  If  such  committee,  in  executing  the  trust  im- 
posed upon  them,  exceed  their  authority,  the  corporation  is  not  bound  by  their 
^unauthorized  acts.     Leavitt  v.  Oxford  etc.  Mining  Company  (Utah),  H,  462. 
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22.  Meeting  of  DntEcroRS,  None*  of— Presumption. — In  the  absence  of  any  Uw  on 
the  sabject,  a  meeting  of  the  directors  of  a  corporation  is  presumed  to  have  been 
held  after  due  and  sufficient  notice  thereof  to  all  the  directors,  unless  the  contrary 
affirmatively  appears.     Id, 

23.  What  CoNSTrruTsa  a  Quorum. — At  common  law  the  maior  part  of  a  board  of  direc- 
tors constitutes  a  quorum,  a  majority  of  which  may  decide  any  question  upon  which 
they  have  power  to  act.     Id, 

24.  T!»J"orK  Given  to  Director,  Validity  of. — A  promissory  note  of  a  corporation  given 
to  one  of  its  directors,  in  pursuance  of  the  unanimous  vote  at  a  meeting  of  the  di- 
rectors, is  not  invalid  because  such  director  was  present  and  voted  for  the  same,  if 
without  counting  his  vote  the  same  was  authorized  by  a  majority  of  a  quorum  of 
the  directors.     Id. 

25.  Notes  of  Corporation— Items  Included  in — Statute  of  Limitations. — A  resolu- 
tion of  a  board  of  directors  empowering  its  committee  *'to  make  and  deliver  to  the 
several  stockholders  who  have  loaned  money  to  this  com^iany,  and  for  the  liabilities 
of  this  company,  the  company's  notes  for  such  loans  and  liabilities/*  does  not  au- 
thorize the  committee  to  include,  in  a  note  so  given,  money  paid  by  a  stockholder, 
prior  to  the  corporation  of  the  company,  for  the  purpose  of  develoijing  property 
which  afterwards  is  conveyed  to  the  corporation,  and  for  which  he  receives  certain 
shares  of  stock;  nor  money  paid  by  the  stockholder,  in  pursuance  of  a  resolution  of 
the  company  calling  for  a  voluntary  assessment  for  the  purpose  of  developing  the 
company's  property.  Such  resolution  does  not  prohibit  the  giving  of  a  note  for  an 
indebtedness  barred  by  the  statute  of  limitations.     Id, 

28,  Contract  between  a  Director  and  the  Corporation — Loan  on  Excessive  In- 
terest.— A  director  of  a  corporation  can  not  contract  with  his  co-directors  that,  in 
consideration  of  a  sum  of  money  advanced  by  him,  he  should  receive  the  company's 
notes  for  a  much  larger  amount,  bearing  an  excessive  rate  of  interest,  although  by 
oral  contemporaneous  agreement  it  was  provided  that  of  the  excess  beyond  the 
amount  loaned,  the  corporation  shpuld  be  required  to  pay  only  the  sum  which  the 
lender  might  pay  for  taxes  upon  the  property,  with  interest  thereon.  The  corpora- 
tion may  satisfy  such  notes  by  paying  the  amount  actually  loaned,  with  interest 
thereon  at  the  ordinary  rates.     SuUer  Street  B.  Go.  v.  Baum  el  cU,  (CaL),  IV,  291. 

4.  Stock  and  Stockholders. 

27.  Corporate  Stock— Transfer  of — Parties  to  Action. — In  an  action  to  have  the 
plaintiff  declared  the  owner  of  certain  shares  of  stock,  and  to  have  the  same  trans- 
ferred to  him  on  the  books  of  the  company,  the  corporation  is  a  proper  party  defend- 
ant, together  with  a  purchaser  of  such  stock,  with  notice  of  the  plaintiff's  equities. 
Johnson  v.  Kirby  et  cU.  (Cal.),  Ill,  482. 

28.  Stock  Assessment — Contract — Justice's  Court. — A  shareholder's  liability  for  the 
amount  of  his  unpaid  assessment  on  the  corporate  stock  is  founded  on  contract. 
A  justice's  court  has  jurisdiction  of  an  action  to  enforce  such  liability.  Alpers  v. 
Superior  Court  (Cal.),  III.  626. 

29.  Assessment  to  Pay  Debt  not  Due — Fraud. — Levying  an  assessment  to  pay  a  debt 
which  the  corporation  did  not  owe,  and  selling  stock  for  such  purpose,  especially 
when  it  does  not  appear  that  the  money  so  obtoined  was  used  for  such  puipose,  is 
not  per  se  a  fraud  on  the  stockholder.     Johwton  v.  Kirby  (Cal. ),  III,  482. 

30.  Bona  Fide  Purchaser  from  a  Thief  of  Certificates  of  Stock,  standing  on  the 
books  of  the  company  in  the  name  of  one  person,  although  owned  by  another, 
acquires  no  title  as  against  the  real  owner,  notwithstanding  such  certificates  were 
regularly  indorsed  by  the  person  in  whose  name  they  stood,  if  they  were  stolen 
without  the  fault  or  negligence  of  the  owner.  Barstow  v.  Savage  Mining  Co,  (Cal.), 
I.  116. 

31.  Certificate  of  Stock  in  an  Incorporated  Company  is  not  a  negotiable  instru- 
ment according  to  the  definition  of  the  civil  code.     Id, 

32.  Bona  Fide  Purchaser  of  Certificates  of  Stock  from  One  who  has  not  the 
title  and  has  no  authority  to  sell,  who  relies  upon  the  negligence  of  the  owner  for 
his  protection,  must  show  that  such  negligence  was  the  proximate  cause  of  his 
deceit.    Id, 

33.  One  Who  Purchases  Stock  for  Another  with  Money  Advanced  by  Himself, 
taking  the  title  thereto  in  his  own  name,  has  a  special  property  in  the  stock  so  pur- 
chased, and  may  hold  the  same  as  security  for  such  advances;  nor  is  he  compelled 
to  obey  an  order  to  sell,  given  him  by  the  party  for  whom  such  purchases  were 
made,  which  would  necessarily  result  in  a  loss  to  himself.  Jones  v.  OaUagher  (Utah), 
I,  307. 

DiOBsi  I-IY.    i 
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34.  Question  op  Good  Faith  ani>  the  Exercwe  or  a  Sount>  Discretion  ob  the  part 
of  the  one  so  refusing  to  sell  should  be  left  to  the  jury.     Id, 

35.  Direction  by  the  Owner  of  Such  Stock  to  the  Holder  thereof  to  sell  the  same 
and  invest  the  proceeds  in  another  stock,  constitutes  an  indivisible  order,  aad  con- 
fers no  authority  on  the  holder  to  sell  and  apply  such  proceeds  to  the  owner's  ac- 
count due  him.     Id. 

3(J.  AVhether  Dauage-s  Resulted  to  Such  Owner  by  Reason  op  a  Report  to  Him 
by  the  holder  of  such  stock  that  he  had  sold  the  same  at  a  certain  date,  when  in  fact 
they  were  not  sold,  but  were  held  by  him  for  a  long  time,  and  afterwards  sold  at  aa 
advanced  price,  is  a  question  for  the  jury.     Id, 

37.  JrsTicE's  Court  Had  Jurisdiction  Prior  to  the  Adoption  op  the  Present  Con- 
STrruTioN  to  entertain  an  action  by  one  having  a  claim  against  a  life  insurance  com- 
pany, incorporated  under  the  act  of  April  22,  1866,  against  a  stockholder  in  such 
company,  to  recover  his  proportionate  share  of  such  liability,  when  the  same  is  less 
than  three  hundred  dollars.     Morrow  v.  Superior  Court  (Cal.),  I,  114. 

38.  Liability  op  a  Stockholder  for  the  Debts  op  Such  Company  is  Primary-,,  and 
not  contingent  upon  the-  fact  that  the  creditor  has  exhausted  his  remedies,  or  any 
part  of  them,  against  the  corporation.     Id. 

39-  liiGHT  OP  Transferee  of  Unrecorded  Stock  to  Vote  at  Corporate  Election. 
Transfer  of  stock,  until  entered  upon  the  books  of  the  company,  confers  on  the  trans- 
feree, as  between  himself  and  the  company,  no  right  beyond  that  of  having  such 
transfer  properly  entered.  Until  that  is  done  or  demanded  to  be  done,  the  person 
in  whose  name  the  stock  is  entered  on  the  books  of  the  company  is,  as  between  him- 
seir  and  the  company,  the  owner  to  all  intents  and  purposes,  and  particularly  for 
the  purpose  of  an  election.     People  ex  rcl.  Probert  v.  Hobinson  (Cal.),  I,  47. 

40.  Assessment  on  Fully  Paid-up  Stock. — Corporations  organized  and  existing  ander 
the  laws  of  this  state  have  authority  to  levy  and  collect  assessments  upon  stock 
for  which  the  subscription  price  has  been  fully  paid.  Santa  Cruz  RaUroad  Co.  v. 
.SpreckeU  (Cal.),  II,  752,  833. 

41.  Advance  by  Director — Liability  of  Corporation  for. — A  corporation  is  liable 
for  moneys  advanced  to  it  by  a  director  which  it  receives  and  uses  at  a  time  when 
it  was  out  of  money  and  in  debt,  and  unable  to  obtain  money  from  any  other  source. 
Id. 

42.  Stockholder's  Liability  as  Garnlsheb. — A  stockholder  in  a  company  incorpo- 
rated under  the  general  corporation  law  of  Nevada  can  not  be  held  as  a  garnishee 
for  the  debts  of  the  corporation,  to  the  extent  of  bis  unpaid  and  uncalled  subscrip- 
tion to  his  stock.     McKelvey  v.  Crockett  (Nov.),  II,  37. 

42.  Increase  op  Capital  Stock— Fictitious  Issue — Spring  Valley  Water  Works 
The  Spring  Valley  Water  Company  is  authorized  to  increase  its  capital  stock,  and 
to  sell  the  increased  issue  at  the  actual  market  value  of  the  stock  of  the  con>ora> 
tiou,  for  the  purpose  of  raising  funds  to  extend  and  enlarge  the  capacity  of  the 
works  of  the  corporation,  so  as  to  afford  greater  protection  to  the  property  of  the  in- 
habitants of  the  city  and  county  of  San  Francisco,  and  to  supply  them  with  an 
abundance  of  water.  Such  increased  issue  is  not  "fictitious"  within  the  meaning 
of  article  12,  section  11,  of  the  constitution.     Stein  v.  Howard  et  al.  (Cal.),  IV,  43. 

43.  Corporation  Holding  Stock  of  Another  Corporation  —  Ultra  Vires, — It  is 
not  presumptively  ultra  vires  for  one  corporation  to  hold  or  acquire  the  stock  of 
another  corporation.     Evans  v.  Bailey  (Cal.),  IV,  427. 

44.  Subscription  for  Stock — Shareholder — Books  op  Company. — The  books  of  a 
corporation  are  competent  evidence  to  prove  the  number  of  shares  which  had  been 
Bubscrihed  for  and  issued  at  the  time  an  alleged  indebtedness  arose,  and  who  were 
the  shareholders.     Id, 

45.  The  Same — Articles  op  Incorporation. — The  articles  of  incorporation  of  a  com- 
pany dated  in  1877  do  not  necessarily  show  who  were  the  shareholders,  or  in  whas 
amounts,  respectively,  during  a  subsequent  period.     Id. 

5.  Forfeiture  of  Corporate  Rights. 

46.  Forfeiture  of  Corporate  Rights. — The  legislature  may  provide  tbat  a  corpon^ 
tion  shall  cease  to  exist,  or  forfeit  a  particular  right  or  i>rivilege,  unless  it  d«M»s  cer- 
tain things  within  a  given  time;  and  in  case  of  such  failure,  the  prescribed  conse- 
quence will  follow  of  course,  without  the  intervention  of  a  court,  or  any  procee^ling 
to  declare  or  establish  the  same;  but  the  provisions  in  the  acts  aforesaid,  to  the 
effect  that  the  grants  thereby  made  to  the  Northern  Pacific  Railway  Company  are 
made  upon  the  condition  that  the  road  \^'ill  be  completed  within  a  certain  time, 
have  no  such  effect,  but  ai'e  simply  conditions  subsequent  without  any  special  con- 
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sequence  prescribed  for  a  breach  of  them,  and  therefore  no  one  can  comj^lain  of  any 
such  breach,  or  take  advantage  of  it,  except  the  government  of  the  United  States, 
and  it  only,  as  declared  in  the  act,  for  the  purpose  of  securing  "a  speedy  comple- 
tion of  the  said  road."    Hughes  v.  Northern  P.  Ry  Co.  (U.  S.  Cir.  Ct.,  Or.),  I,  21. 

47.  FoBFEiTUBB  OF  Ck)KFOBATE  FRANCHISE. — The  franchise  and  charter  of  a  banking 
corporation  will  be  adjudged  forfeited,  and  the  corporation  ousted  of  the  same, 
when  the  corporation  continues  to  carry  on  its  business  beyond  the  time  limited  by 
a  condition  in  its  charter,  although  such  business  is  carried  on  solely  for  the  ]^ur- 
pose  of  closing  up  the  affairs  of  the  bank,  in  anticipation  of  a  voluntary  dissolution. 
People  ex  reL  Attorney  General  v.  City  Bank  of  Leadville  (Col.),  II,  308. 

48.  Equity  will  Interpose  to  Prevent  the  Destbuction  of  a  FaANCHisE.  —  N» 
P,  R.  R.  V.  Garland  (Mont.),  II,  326. 

49.  A  Franchise  is  Fropebty,  and  in  the  case  of  a  continning  injury  to  the  same, 

courts  of  equity  will  prevent  a  repetition  of  the  injury,  and  protect  the  franchise. 
Id, 

6.  Actions  by  and  against. 

5<X  Plea  in  Bab  or  Abatement. — In  an  action  by  a  corporation  on  a  contract,  a  denial 
of  its  corporate  existence  goes  not  only  to  the  disability  of  the  plaintiff,  but  to  the 
cause  of  "action  also,  and  is  therefore  a  plea  or  defense  in  bar  of  the  action,  and  will 
be  so  considered  unless  expressly  pleaded  in  abatement.  Oregonian  etc,  R,  R.  Co, 
V.  Oregon  R,  R.  etc  Co.  (U.  S.  Cir.  Ct.,  Or.),  IV,  648. 

51.  Estopfel  by  CoNTRAor. — A  party  who  contracts  with  a  corporation,  as  such,  is 
thereby  estopped,  in  an  action  on  such  contract,  to  deny  its  corporate  existence,  or 
power  to  make  such  contract;  but  in  case  such  want  of  existence  or  power  is  pleaded 
as  a  defense  to  such  action,  the  corporation  must  claim  the  benefit  of  the  estoppel 
on  the  record,  or  the  same  will  be  considered  waived.     Id. 

52.  Pleading  an  Estoppel. — When  the  matter  constituting  the  estoppel  (the  contract) 
does  not  appear  in  the  previous  pleadings,  it  must  be  set  up  by  replication;  but 
where  the  same  does  so  appear,  the  estoppel  must  be  raised  by  demurrer.     Id, 

7.  Municipal  Cobporations. 

53.  The  Repeal  of  a  Municipal  Charter  does  not  Impair  the  validity  of  contracts 
made  under  its  provisions.     Meyer  v.  Porter  (Cal.),  I,  874. 

64.  Municipal  Corporation,  the  Charter  of  Which  Imposes,  and  W'hich  Assumes 
THE  Duty  of  exclusively  controlling  and  regulating  the  distribution  of  water  within 
its  limits,  for  irrigating  and  other  purposes,  although  it  may  not  own  the  water  bo 
used,  is  liable  for  damages  suffered  by  a  private  individual  by  reason  of  its  ucglect 
to  perform  such  duty  with  reasonable  care  and  prudence,  although  no  right  of  action 
against  the  municipality  is  expressly  given  by  statute.  Such  duty  is  ministerial  and 
'not  judicial.     Levy  v.  Salt  Lake  City  (Utah),  I,  310. 

55.  Distinction  between  the  Liability  of  a  Municipal  Corporation  for  failure  to 
perform  duties  imposed  on  them  by  charter,  and  the  liability,  under  such  circum- 
stances of  qtuiei  corporations,  such  as  counties  and  towns,  stated.     Id. 

56.  Powers  of  a  Municipal  Corporation. — Apart  from  the  few  faculties  incident  to 
the  existence  of  a  municipal  corporation,  such  as  the  capacity  to  sue  and  be  suctl 
and  have  a  common  seal,  it  has  no  power  to  do  any  act  except  such  as  are  essential 
to  the  plain  purpose  of  its  creation,  or  are  authorized  by  the  express  provisions  of 
its  charter,  or  a  clear  or  necessary  implication  therefrom.  In  re  Lee  Tong  (U.  S. 
Dist.  Ct.,  Or.),  I,  35. 

57.  Where  thk  Charter  of  a  Municipal  Corporahon  Requires  It  to  Do  a  Ckrtain 
Act  by  resolution,  it  may  do  the  same  by  ordinance.  Lo9  Angeles  v.  Waldron  (Cal.), 
1,335. 

68.  The  Power  op  Contracting  for  County  Printing  is  Given  by  the  Political 
Code,  sections  3766,  4046,  and  4647.  to  the  boads  of  supervisors  of  the  res|M)ctive 
counties,  and  not  to  a  county  or  township  officer.  Tim/ea  Publinhing  Co.  v.  County 
of  Alameda  (Cal.),  I,  482. 

59.  The  Publicajion  op  the  Delinquent  Tax  List  of  a  County  is  Part  of  the 
County  Printing  required  to  be  publishetl  by  the  tax  collector,  and  is  included  in 
a  contract  made  by  the  board  of  supervisors  providing  for  tlie  publication  of  "all 
notices  required  to  be  published  by  the  board,"  and  **all  notices  that  are  required 
to  be  published  by  any  county  or  township  officer  that  may  be  ordered  by  the 
board.       Id, 

60.  When  a  Contract  has  been  Awarded  according  to  Law,  work  required  by  law 
to  be  done  in  x>erformance  of  it  is  in  legal  effect  done  by  order  of  the  board  of  super- 
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Tison  who  let  the  contract  for  it,  and  is  a  chaise  against  the  county,  enforceable 
according  to  the  terms  of  the  contract.     Id, 
6L  Where  the  Charter  op  a  Municifal  Corporation  Reqctirbs  It  to  Do  a  Cbrtaijt 
Act  by  resolution,  it  may  do  the  same  by  ordinance.    Loa  AngeUa  v.  WaUlron  (Cal.), 
m,  42. 

See  Attachuent,  1;  Bokds,  3;  Contempt,  8;  Estoppel,  8;  Ikj(TKC7tion,  14, 15;  Juris- 
diction, 2;  Principal  and  Agent,  5;  Sommons,  14;  Taxation,  2-4,  6,  7,  82,  83; 
Trusts,  1;  Venue,  2,  3. 

COSTS. 

1.  Fees  fob  Mileage  or  Attendance  of  the  Suoosssful  Party's  Witnesses  can 
'        not  be  Taxed,  and  iudgmont  therefor  entered,  against  the  losing  party,  when  sach 

witnesses  have  not  been  subpoenaed  in  the  case  according  to  law,  or  sworn  or  ex- 
amined, although  present  in  court  at  the  request  of  the  successful  party.  Mea/jher 
T.  Van  Zawlt  (Nev.),  I,  663,  666. 

2.  A  Judgment  for  Costs  was  Void,  under  the  Practice  Act  of  1851,  Section 

511,  and  may  be  collaterally  attacked,  when  the  costs  were  not  inserted  by 
the  clerk  at  the  time  of  the  entry  of  the  judgment,  but  were  inserted  by  him 
afterwards,  without  any  order  of  the  court;  and  a  sale  of  land  under  an  execu- 
tion issued  on  such  judgment  confers  no  title  on  the  purchaser.  Emeric  v.  Alvarado 
(Cal.).  I,  708. 

3.  A  Defendant  is  Entitled,  as  of  Course,  to  a  Judgment  for  his  Costs  and 

disbursements  incurred  in  the  trial  of  an  action  brought  to  determine  the  plaintiff's 
title  to  certain  land,  and  to  enjoin  the  defendant  from  trespassing  upon  tlie  same 
and  from  asserting  any  title  thereto,  when  the  court  finds  that  there  is  no  cause  of 
action  against  the  defendant.     Latcrnice  v.  OHchell  (Cal.),  I,  861. 

4.  Tue  Defendant  is  Entitled  to  a  Judgment  for  his  Costs,  in  an  action  prosecuted 

in  the  district  court  for  the  recovery  of  money  only,  and  arising  on  contract  when 
the  plaintiff's  recovery  is  for  a  less  amount  than  one  hundred  doluurs.  Busby  \\  Car- 
p?nfer(Wash.),  I,  837. 
6.  A  Judgment  Taxing  and  Apportioning  the  Costs  of  a  Receiver  will  not  be 
disturbed  when  the  only  parties  who  could  be  affected  by  a  retaxation  of  costs  are 
not  before  the  appellate  court.     Chapman  et  cU,  v.  Pocock  et  a/.  (Col.),  II,  306. 

6.  Costs  on  Appeal  from  Justice's  Court. — Properly  construed,  section  522  of  the 

civil  practice  act  prohibits  the  district  court  to  render  a  judgment  for  costs  in 
favor  of  the  appellant  on  an  appeal  from  the  justice's  court,  unless  he  recovers  a 
judgment  substantially  more  favorable  than  that  from  which  the  appeal  was  taken. 
\Vhether  or  not,  in  any  particular  case,  the  amount  of  enhancement  or  reduction  is 
sutficient  to  make  the  judgment  substantially  more  favorable  depends  upon  the  cir- 
cumstances  of  each  case,  and  is  left  to  the  discretion  of  the  district  judge  to  de- 
termine. As  a  rule,  a  reduction  or  enhancement  of  the  judgment  by  a  few  dollars 
would  not  suffice  to  make  it  more  favorable  within  the  meaning  of  the  statute. 
Baxter  v.  Scoland  (Wash.),  II,  552. 

7.  Costs  of  Protest  of  Inland  Bill. — The  allowance  of  costs  for  the  protest  of  in- 

land bills  of  exchange  is  not  reviewable  on  appeal,  when  no  motion  to  retaz  costs 
was  made  in  the  lower  court.    Dawson  v.  Lail  (Ariz.),  II,  396. 

8.  Repayment  of  Redemption  Money— Costs  after  Dismissal. — ^In  the  lower  court 

plaintiff  recovered  judgment  for  costs.  Both  parties  appealed.  On  appeal  this 
ladgment  was  reversed,  and  at  the  defendants'  request  the  action  was  dismiBSed. 
rending  the  appeal,  no  supersedeas  bond  having  been  filed,  plaintiff  issued  execa- 
tion  on  nis  judgment  for  costs,  and  levied  the  same  on  certain  mining  property  of 
tlie  defendants,  which  was  sold  and  bought  in  by  the  plaintiff.  Subsequently  the 
defendants  sold  said  property  to  one  Lubbock,  who  redeemeil  it  from  the  plaintiff. 
After  the  judgment  of  the  supreme  court  reversing  and  dismissing  the  action  had 
been  certified  to  the  lower  court,  such  court,  on  motion  of  defendants'  counsel, 
taxed  the  defendants'  costs,  and  ordered  the  plaintiff  to  pay  back  to  Lubbock  the 
amount  paid  by  him  on  redeeming.  Ileldt  that  the  lower  court  had  no  power  to 
award  such  costs,  or  to  make  such  order,  as  it  no  longer  had  iunsdiction  of  the  case 
after  the  dismissal  by  the  supreme  court;  and  even  if  it  had  jurisdiction,  it  could 
not,  on  such  motion,  order  the  repayment  of  the  money  paid  by  the  redemptioner. 
Wall  V.  Dodtje  et  al,  (AJ*iz.),  II,  457. 

9.  Direction  Made  as  to  Costs  on  Appeal.    Emeric  v.  Alvarado  et  al.  (Cal.),  II, 

134. 

10.  Appeal  from  County  Court — Costs  and  Disbursements. — The  circuit  court,  ia 
an  action  to  recover  the  possession  of  personal  property,  appealed  from  the  county 
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conrfc,  has  no  power  to  award  to  the  successful  plaintiff  all  his  costs  and  disburse- 
ments incurred  in  both  courts.  In  such  appeals  the  allowance  of  costs  and  dis- 
bursements is  discretionary  with  the  circuit  court  when  a  new  trial  is  ordered,  or 
the  judgment  appealed  from  modified.  The  nature  of  the  judgment  in  the  appel- 
late court  determines  the  amount  of  the  aAtm  and  disbursements  to  be  allowed  on 
account  of  the  proceedings  in  the  lower  court.  If  the  judgment  is  such  as  would, 
had  it  been  recovered  in  the  court  below,  have  entitled  the  prevailing  party  to 
costs  and  disbursements  there,  its  recovery  in  the  circuit  court  on  appeal  has  the 
same  effect  Burt  v.  Ambroae  (Or.),  Ill,  554. 
11.  Ordek  Amending  Judgment  as  to  CosTd,  and  Directing  Same  to  be  Paid  in 
due  course  of  administration,  affirmed.    Estate  of  Crozkr,  duceased  (Cal.),  Ill,  212. 

See  Admiralty,  19;  Appeal,  23,  79,  80,  92;  Arbitration  and  Award,  8;  Attach- 
UEXT,  9;  Ejectment,  1;  Election,  9;  Eminent  Domain,  1;  Injunction,  18; 
Judge,  1;  Justices'  Courts^  7;  New  Trial,  10. 

CO-TENANTS. 
See  Tenants  in  Common. 

COUNTER-CLAIM. 

1.  Items  of  a  Cottnteb-claim  Which  Accrued  after  thk  Commencement  of  the 

action  can  not  be  given  in  evidence  by  the  defendant.  Pcdgt  v.  Carter  (Cal.),  I, 
558. 

2.  In  the  Absence  of  the  Evidence  Introduced  on  the  Trial,  an  appellate  court 

will  not  reverse  a  judgment  for  the  plaintiff  much  less  in  amount  than  that  sued 
for,  on  the  ground  that  the  jury  failea  to  allow  such  proper  amount  of  the  defend- 
ant's counter-claim  as  the  evidence  warranted.     Jones  v.  NaJthrop  (Col.),  I,  279. 

3.  Action  for  Services— CouirTEii-CLAiM. — In  an  action  by  an  employee  to  recover 

the  value  of  his  services,  a  counter-claim  set  up  by  the  dd^endant,  held  unsupported 
by  the  evidence.    Jamee  v.  Duke  (CoL),  II,  515. 

4.  Cross- DEMANDS — Set-off — Compensation  —  Foreclosure  of  Mortgage. — In  an 

action  by  an  administrator  to  foreclose  a  mortgage  which  matured  after  the  death 
of  his  intestate,  a  cross-demand  in  favor  of  the  mortgagor  and  against  such  intestate, 
which  was  due  and  payable  at  the  time  of  the  intestate's  death,  can  not  be  set  off  as 
a  compensation  of  the  mortgage  debt,  nor  can  such  cross-demand  be  so  set  off  if  the 
same  is  barred  by  the  statute  of  limitations  at  the  time  of  the  commencement  of  the 
foreclosure  suit.    LyoUy  AdminzstreUor,  etc,  v.  Petty  et  cU.  (Cal.),  Ill,  107. 

5.  Counter-claim  —  Assignment  of  Notes. — Promissory  notes  assigned  before  ma- 

turity may  be  pleaded  as  a  counter-claim  by  the  assignee,  if  there  is  an  existing 
cause  of  action  upon  them  at  the  commencement  of  the  plaintiff's  action.  If  as- 
signed after  maturity  the  assignee  takes  them  subject  to  all  existing  equities 
between  the  maker  and  payees.  Under  such  circumstances  they  would  not  be  the 
subject  of  a  counter-claim,  and  as  such  could  not  be  pleaded  under  section  438  of 
the  code  of  civil  procedure.    Id. 

COUNTY  CLERK. 

1.  Examination  of  Hecords — ^Duty  of  County  Clerk. — Section  667  of  the  general 
statutes,  providing  that  the  county  clerk  shall  keep  his  office  '*open  during  the 
usual  business  hours,  •  *  •  aud  that  all  books  and  papers  required  to  be  in  his 
office  shall  be  open  for  the  examination  of  any  person,"  gives  no  right  to  a  private 
individual  to  examine  and  abstract  the  entire  records  of  a  county  for  the  sole  pur- 
pose of  securing  future  private  emolument  from  the  sale  of  abstracts  thus  obtained, 
and  imposes  no  duty  upon  the  clerk  to  allow  such  acts  to  be  done.  Bean,  County 
Clerk  etc.,  v.  People  etc.  (Col.),  II,  121. 

See  Public  Officers. 

COUNTY  COMMISSIONERS, 
See  Appeal  and  Writ  of  Error,  i-S. 

COUNTY  COURT. 

1.  Jurisdiction  of  County  Court — Amount  in  Controversy — Averment  of. — A 
complaint  in  an  action  in  the  county  court  need  not  allege,  in  the  very  words  of  the 
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statute,  that  the  amouDt  in  controversy  does  not  exceed  two  thousand  dollars.  It 
is  sufficient  if  it  affirmatively  appears  from  the  complaint  that  the  value  of  the 
property  in  controversy  or  the  amount  involved  for  which  relief  is  sought,  does  uot 
exceed  that  sum.    Ilugfies  v.  Brewer  (Col.)i  IV,  450. 

See  Cebtiorari,  9,  11,  12. 

COUNTY  GOVERNMENT  ACT. 

1-  CouNTT  Government  Aot  of  March,  1883— Validity  of.— The  act  of  March,  18S3, 
entitled  ''An  act  to  establish  a  uniform  system  of  county  and  township  govern- 
ments," is  not  in  violation  of  that  provision  of  the  constitution  requiring  every  act 
to  embrace  but  one  subject,  which  subject  shall  be  embraced  in  its  title.  Longan  v. 
iSolano  County  (Cal.),  II,  493;  Cnez  v.  County  of  Los  Angeles  (Cal.),  II,  760. 

2.  The  Same. — ^The  provisions  of  such  act  regulating  the  fees  and  stJaries  of  the  county 

officers,  as  classified  therein,  are  not  in  violation  of  that  provision  of  the  constitution 
prohibiting  the  legislature  from  passing  local  or  special  laws  affecting  the  fees  or 
salary  of  any  official.     Id, 

3.  Courts  Have  No  Power  to  Determine  into  how  Many  Classes  the  legislature 

shall  divide  the  counties  of  the  state  for  the  purpose  of  carrying  out  the  provisions 
of  the  constitution.    Id. 

4.  County  Government  Act — Ordinance — Supervisors. — An  ordinance  of  the  board 

of  supervisors  of  San  Bernardino  countv,  passed  on  May  7,  1883,  at  a  regular  ses- 
sion commencing  on  May  7*  1883,  is  valid,  although  passed  after  the  county  govern- 
ment act  of  May  14,  1883,  took  effect.     Ez  parte  Benjamin  (Gal.),  Ill,  96. 

6.  The  Same— The  County  Government  Acrr  must  be  Construed  with  reference  to 
the  laws  in  force  at  the  time  of  its  enactment  and  taking  effect.  It  did  not  and 
was  not  intended  to  operate  as  a  repeal  of  that  provision  of  the  political  code  pro- 
vidiuff  for  the  regular  meetings  of  the  boards  of  supervisors,  until  the  board  itself 
should  provide  for  the  holding  of  such  regular  meetings.  Such  act  superseded  and 
repealed  the  act  of  March  13,  1883.    Id, 

6.  The  Same — Liquor  Ordinance. — ^At  the  time  of  the  passage  of  the  ordinance  in 
question,  the  board  of  supervisors  had  authority  to  regulate  the  sale  of  spirituous 
li(^uors  by  imposing  a  license  thereon.     Id, 

See  Bonds,  7. 

COUNTY   PHYSICIAN. 

1.  County  Physician— Discharge  op,  by  Supervisors.— The  board  of  supervisors  of 
Santa  Cruz  county  may  contract  with  a  physician  for  his  attendance  upon  the  in- 
digent sick  of  said  county  for  the  perioa  of  a  year,  and  if  the  physician  performs 
the  duties  required  of  him  by  the  contract,  the  supervisors  have  no  power  to  dis- 
charge him  during  the  period  embraced  in  it.  Orindley  v.  Santa  Cruz  County  (Cal.), 
m,  296. 

COUNTY  PRINTING. 

See  Corporations,  58-60. 

COUNTY  SEAT,  REMOVAL  OP. 
See  Elxction,  1,  4,  6,  7. 

COUPONS. 
See  Bohds;  Mandamus,  4;  Statute  op  Limitations,  1  j>^ 

COVENANTS. 
See  Landlord  Ain>  Tenant,  4,  5;  Lease,  3-6;  Water-  Bights,  23. 

CRIMINAL  LAW— IN  GENERAL. 

1.    CoMMTTMBNT  and  EXAinNATION. 

2.  Indictment  and  Information. 
d.  Evidence  and  Practice  on  Trial. 

4.  Judgment  and  Sentence. 

5.  Appeals  and  Writs  op  Error. 
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1.   COHMITMEKT  AHD  EXAMINATION. 

1.  Commitment  and  Examination  by  Justice  of  Peace. — Where  a  complaint  is  filed 

before  a  justice  of  the  peace,  charging  a  defendant  with  a  felony,  and  he  is  there- 
upon arrested  and  taken  before  the  magistrate  issuing  the  warrant,  by  whom  an 
order  of  commitment  for  examination  is  made,  such  defendant  may  l>e  examined 
and  committed  by  another  justice  of  the  peace  of  the  same  township,  although  no 
warrant  for  the  defendant's  arrest  is  issued  by  such  latter  magistrate,  and  it  iloes 
not  appear  why  the  defendant  was  taken  before  a  magistrate  other  than  the  one 
issuing  the  warrant.     Ex  parte  Moan  (Gal.),  II,  760. 

2.  The  Same — Ordeb  for  Commitment— Habeas  Corpus. — A  defendant's  commit- 

ment, under  section  872  of  the  penal  code,  is  sufficient,  when  the  justice  by  whom 
he  was  examined  makes  the  following  order:  "It  appearing  to  me  that  the  offense 
of  manslaughter  has  been  committed,  and  that  there  ia  sufficient  cause  to  believe 
the  within-named  defendant  guilty  thereof,  I  order  that  he  be  held  to  answer  to 
the  same,  and  that  he  be  admitted  to  bail  in  the  sum  of  two  thousand  five  hundred 
dollars."  If  such  commitment  were  not  sufficient,  the  defendant  would  not  be  en- 
titled to  his  discharge  on  hahtaa  corptts,  after  his  trial  and  conviction,  when  he 
failed  to  move  to  have  the  information  set  aside  under  which  he  was  tried.     Id. 

2.  Indictment  and  Information. 

3.  An  Information  Which  Substantially  complies  with  the  provisions  of  the  penal 

code  is  sufficient  on  demurrer.     People  v.  Biggins  (Cal. ),  II,  887. 

4.  Swearing  to  Complaint. — The  complaint  charging  a  person  with  the  commission  of 

a  crime  may  be  sworn  to  before  a  justice  of  the  peace.  People  v.  Le  Roy  (Cal.), 
Ill,  785. 

5.  Information — Name  of  Defendant — ^Insertion  of. —An  information  can  not  be 

set  aside  because  the  defendant  is  designated  therein  by  different  names.  Upon  the 
discovery  of  his  true  name,  the  same  may  be  inserted  in  the  information.    Id, 

6.  Setting  Aside  Information — Failure  to  File  Reporter's  Notes. — An  informa- 

tion filed  by  the  district  attorney,  after  a  prisoner  has  been  examined  and  held  to 
answer  by  a  committing  magistrate,  will  not  be  set  aside  for  the  failure  of  the  short- 
hand reporter  to  transcribe  and  file  his  short-hand  notes.  People  etc,  v.  R\ley  (Cal. ) 
II,  364. 

7.  Erroneous  Reference  in  Statute. — Subdivision  2  of  section  192  of  the  criminal 

practice  act,  providing  that  a  defendant  may  demur  to  an  indictment  when  it  fails 
to  comply  with  the  requirements  of  section  152,  will  be  construed  as  referring  to 
section  151,  when  it  is  manifest  that  such  was  the  legislative  intent,  and  that  the 
reference  to  section  152  was  evidently  a  mistake.     People  v.  Hill  (Utah),  II,  47G. 

8.  A  Demurrer  to  an  Indictment  is  Sufficient  that  states  that  the  same  docs  not 

substantially  conform  to  the  requirements  of  section  151  of  the  criminal  practice  act, 
and  under  such  allegation  specifies  that  two  of  the  essentials  mentioned  in  section 
151,  to  wit,  certainty  as  to  the  offense  charged  and  the  particular  circumstances, 
are  wanting.     Id. 

9.  Resubmission  to  Grand  Jury,  Construction  of  Section  Authorizing. — Section 

197  of  the  criminal  practice  act,  authorizing  a  resubmiseion  of  the  case  "  to  the  same 
or  the  next  grand  jury,'*  after  a  demurrer  to  an  indictment  has  been  sustained,  docs 
not  limit  such  resubmission  to  the  same  grand  jury  that  found  the  indictment,  nor 
to  the  one  Immediately  succeeding.  Such  resubmission  may  be  made  to  the  first 
grand  jury  that  meets  after  the  (^murrer  is  allowed,  although  one  or  more  grand 
juries  have  met  and  been  discharged  between  then  and  the  time  when  the  indict- 
ment was  found.     Id, 

10.  Information — Filing  of. — ^A  district  attorney  is  authorized  to  proceed  against  a 
defendant  by  an  information  charging  him  with  the  crime  of  an  assault  with  a 
deadlv  weapon,  after  an  examination  and  commitment  by  a  magistrate.  People  v. 
Wheeler  {Cal.),  U,  70. 

11.  Filing  Information  after  Dismissal  of  Charge  by  Grand  Jury. — ^The  district 
attorney  has  authority  to  file  an  information  against  a  defendant,  within  thirty  days 
after  his  commitment,  notwithstanding  the  grand  jury  had  previously  examined 
the  case  and  dismissed  the  bill.     Ex  parte  Moan  (Cai.),  II,  760. 

12.  FiLftfG  Information — Confession  of  Demurrer. — After  a  plea  of  not  guilty  has 
been  entered  in  a  prosecution  for  murder,  upon  which  the  case  is  set  for  trial,  the 
court  may  set  aside  an  order  overruling  a  demurrer  to  the  information,  and  allow 
the  counsel  for  the  people  to  confess  the  d<;mnrrer  and  to  file  a  new  information : 
and  an  order  entered  allowing  such  confession  of  the  demvrrer,  and  directing  a  new 
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infonnation  to  be  61ed,  is  equiyalent  to  an  order  allowing  the  demnrrer.  J^eople  t. 
Biggins  {C&l),  II,  887. 
13.  D£NiAL  OF  A  Motion  to  Set  Aside  an  Information  which  was  subscribed  by 
the  district  attorney  of  the  county  is  not  error,  where  it  does  not  affirmatively  ap- 
pear from  the  transcript  that  before  the  filing  thereof  the  defendants  had  not  beea 
committed  by  a  magistrate.    People  v.  Shem  Ah  Fook  (CaL),  I,  112. 

3.  JSVIDENCB  AND  PRACTICE  ON  TBIAL. 

11.  The  Evidence  in  a  Criminal  Case  must  Conyinob  to  a  Moral  CERTArNTX  be- 
fore a  conviction  can  be  had.     Territory  v.  Adclpliaon  (Mont.),  IV,  474. 

12.  Admissibility  of  Df.position  Taken  before  Committinq  Magistrate — Cossn- 
tutional  Law. — ^On  the  trial  of  a  defendant  for  having  in  his  possession  dies,  pLates, 
etc.,  designed  for  and  used  iu  counterfeiting  coins  current  in  this  state,  the  deposi- 
tion of  a  witness  taken  before  the  committing  magistrate  is  admissible  in  evidence, 
upon  proof  that  such  witness  is  absent  from  the  state.  Sections  686  and  869  of  the 
X>eDal  code,  authorizing  such  evidence,  are  not  in  conflict  with  the  last  clause  of  sec- 
tion 13,  article  1  of  the  constitution  of  1879.     PeopU  v.  Oi/er, (CaL),  lY,  383. 

13.  Statement  and  Silence  of  Prisoner. — The  conduct,  acts,  and  statements  of  a 
person  accused  of  crime  are  admissible  in  evidence  against  him;  and  such  inferences 
may  be  drawn  from  them  as  are  warranted  by  the  evidence  considered  in  the  li^ht 
of  human  experience.  But  an  inference  of  guilt  can  not  be  drawn  from  a  statement 
evincive  of  innocence,  nor  from  silence  where  a  person  is  not  bound  to  speak;  nor 
from  refusal  to  answer  unauthorized  questions  touching  the  charge  against  him, 
which,  under  the  circumstances,  called  for  no  reply.  If  the  officer  nulkiug  the  arrest 
asks  him  any  questions  touching  the  circumstances  connected  with  the  crime,  the 
prisoner  has  the  right  to  be  silent,  or  to  assign  the  reason  why  he  at  that  time  de- 
clines to  enter  into  explanations.  If  he  keeps  silence,  or  refuses  to  answer  **  because 
he  does  not  know  the  law  and  had  better  say  nothing,"  no  inference  from  his  silence 
or  refusal  can  be  drawn  against  him.     PeopU  v.  Elster  (Cal.),  IU,  33. 

14.  The  Same— Instructions — Circumstantial  Evidence. — ^Facts  and  circumstances 
upon  which  instructions  are  predicated  must  be  founded  upon  the  evidence  in  the 
case.  If  there  be  no  evidence  tending  to  prove  them,  it  is  error  for  the  court  to 
assume  them,  or  to  so  word  instructions  with  reference  to  them  as  to  leave  it  to  the 
jury  to  infer  their,  existence.  While,  therefore,  it  would  be  proper  in  a  case  in 
which  there  is  any  evidence  tending  to  prove  inculpatory  facts  and  circumstances  in 
connection  with  the  possession  of  property  recently  stolen,  for  the  court  to  instmct 
the  jury  that  they  would  be  justified  in  finding  the  defendant  guilty  of  theft,  it  is 
error  to  give  such  instruction,  if  there  were  no  evidence  to  wari-ant  the  inference  of 
such  circumstances.     Id. 

15.  The  Credibility  of  a  Witness  can  not  be  Impeached  by  evidence  that  he  has 
been  arrested  for  a  felony.     Id. 

16.  A  Confession  is  a  Peiison's  Declaration  of  his  agency  or  participation  in  a  crime. 
Tlie  term  is  restricted  to  acknowledgment  of  guilt.    People  v.  Le  Roy  (Cal. ),  HI,  785. 

17.  Statements  of  Prisoner— Proof-  of  Guilt — ^Voluntary  Admissions, — State- 
ments made  by  a  prisoner  not  in  themselves  involving  his  guilt  are  admissible  in 
evidence  without  preliminary  proof  that  they  were  voluntarily  made,  although  such 
statements,  when  taken  in  connection  with  other  facts,  tend  to  prove  his  guiU.    Id. 

18.  Evidence— Kefrebiiino  Memory— Memoranda. — A  witness,  in  testifying  to  state- 
ments made  by  a  prisoner,  may  refresh  his  memory  from  written  memoranda  made 
by  him  at  the  time  the  statements  were  made.     Id. 

19.  Drunkenness  as  Bearing  on  Intention  in  Commission  of  Crime. — The  effect 
of  a  prisoner's  inebriated  c-ondition,  as  bearing  upon  the  intention  with  which  he 
committed  a  crime,  is  a  question  for  the  jury.     Cook  v.  Territory  (Wy.),  IV,  340l 

20.  Evidence  op  a  Witness  for  the  Prosecution,  although  neither  Strong  nor 
Saiisfactory,  should  pot  be  stricken  out  where  there  is  other  evidence  to  support 
it.     Cornish  v.  ^em^ory  (Wy.),  HI,  89. 

21.  Evidence  of  the  Existence  and  Contents  of  a  Letter  Written  by  ttis  De- 
fendant may  be  proved  by  a  witness  who  knew  the  defendant's  handwriting,  and 
had  read  the  letter,  when  said  letter  had  never  been  under  the  control  of  the  wit- 
ness, nor  of  the  prosecution,  nor  within  the  jurisdiction  of  the  court,  although  the 
prosecution  had  never  made  any  effort  to  procure  it.     Id, 

22.  Circumstantial  Evidence — Instructions. — Where  a  defendant's  guilt  is  sought 

to  be  established  by  circumstantial  evidence,  an  instruction  that  the  proof  of  suck 
guilt  **ma3t  be  established  beyond  the  possibilii'/y  of  a  doubt"  is  equivalent  to  at 
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instmction  that  the  evidence  **  must  be  absolutely  incompatible  with  the  innocence 
of  the  accused."    Id, 

23.  Thb  UNcoKaoBORATED  TESTIMONY  OF  AN  ACCOMPLICE  may  be  sufficient  to  warrant 
a  conviction.     Territory  v.  Kinney  (N.  M.),  I,  801. 

24.  The  Testimony  of  a  Witness  to  tub  Effect  that  He  Saw  the  Defendant  v\t 
HIS  Home,  and  in  the  vicinity  of  the  place  where  the  crime  was  committed,  is  cor- 
roborative of  the  testimony  of  an  accomplice  as  to  the  defendant's  guilt,  when  the 
defense  relied  on  is  an  cUifn.     Id. 

25.  To  Orroborate  the  Testimony  of  an  Accomplice,  the  evidence  must  not  only 
corroborate  his  story  in  a  general  way,  as  to  the  fact  of  the  crime  itself,  but.  must 
tend  to  show  that  the  defendant  took  part  in  the  commission  of  the  crime.     /(/. 

26.  Error  in  Regard  to  the  Admission  of  Evidence  which  could  not  have  preju- 
diced the  prisoner  is  not  ground  for  reversal.     People  v.  BenneU  (Cal.),  II,  905. 

27.  Immaterial  Error. — A  judgment  of  conviction  will  not  be  reversed  for  an  immate- 
rial error.     People  v.  Wheeler  (Cal.),  II,  70. 

28.  Previous  Conviction — Arraignment. — After  the  repeal  of  section  1025  of  the 
penal  code,  a  defendant  charged  with  a  previous  conviction  must  be  arraigned  under 
section  988  of  such  code.     People  v.  Brooke  (Cal.),  Ill,  53. 

29.  The  Same — Answer  to  Charge  of  Conviction. — Upon  the  arraignment  of  a  de- 
fendant charged  with  a  felony  and  a  previous  conviction,  although  after  the  repeal 
of  section  1025  of  the  penal  code,  he  can  not  be  asked  whether  he  has  suffered  a 
previous  conviction;  still  he  may  voluntarily  answer  that  part  of  the  indictment 
charging  him  therewith.  When  he  does  so  answer,  admitting  or  denying  the  pre- 
vious conviction,  the  court,  under  section  1158  of  the  penal  code,  when  the  convic- 
tion is  denied*  must  take  the  verdict  of  the  jury  on  the  issue  of  previous  conviction, 
and  the  jury  must  respond  as  required  by  such  section.  If  the  conviction  is  con- 
fessed, there  need  be  no  verdict  on  the  answer  under  the  same  section,  and  the  court 
can  proceed  on  the  verdict  as  to  the  other  issues  in  the  case,  and  pronounce  judg- 
ment on  the  verdict  when  it  declares  guilt,  and  the  voluntary  answer  or  confession. 
Id,  • 

30.  Arraignment — Duty  of  Court  to  Instruct  as  to  Bight  to  Counsel. — An 
arraignment  is  not  void  because  the  court,  before  the  commencement  of  the  proceed- 
ings of  arraignment,  omitted  to  inform  the  defendant  of  his  right  to  counsel,  or  to 
asiiign  counsel  to  defend  him  if  he  was  unable  to  employ  one,  if  the  court  instructed 
the  defendant  concerning  his  right  to  counsel  during  the  course  of  arraignment. 
PeopU  v.  ViUanno  (Cal.),  IV,  693. 

31.  Objections  to  Information,  when  must  be  Taken. — Any  statutory  objections  to 
an  information,  or  any  defects  apparent  upon  its  face,  can  not,  after  a  plea  of  not 
cuilty,  be  availed  of  on  the  trial,  nor  on  a  motion  for  a  new  trial,  nor  on  a  motion 
in  arrest  of  judgment.  li  is  only  a  want  of  jurisdiction,  or  a  failure  to  state  facts 
constituting^  a  public  offense,  which  may  be  taken  advantage  of  at  any  time  in  the 
course  of  criminal  proceedings.     Id. 

32.  Motion  to  Quash  Indictment — Patent  Defects. — A  motion  to  quash  an  indict- 
ment under  the  compiled  laws,  page  152,  section  101,  only  lies  for  defects  which  are 
apparent  upon  the  face  of  the  record.     Cook  v.  Ten'itory  (Wy.),  IV,  340. 

33.  An  Objection  to  an  Indictment  "that  It  does  not  Substantially  Conform 
to  sections  233  and  234  of  the  criminal  practice  act ''  can  not  be  taken  advantage  of 
upon  a  motion  in  arrest  of  judgment  under  section  426.  Such  objection,  if  made 
at  all,  must  be  taken  by  demurrer  under  section  285,  as  limited  by  section  293. 
People  V.  Stapleton  (Idaho),  II,  176. 

34.  An  Imprisonment  is  Legal,  under  Section  19  of  the  Habeas  Corpus  Act, 
where  the  commitment,  which  in  this  territory  is  a  certified  copy  of  the  judgment, 
fully  shows  the  character  of  the  court  rendering  the  judgment,  the  names  of  the 
judge  and  clerk,  and  the  date  of  the  judgment,  although  such  judgment  does  not 
contain  the  usual  recitals.     In  re  Wcddrip(Ai\z.),  I,  44. 

35.  After  a  Plea  of  not  Guilty  to  an  Indictment  Charging  the  Dependa>t 
with  a  previous  conviction  of  a  like  offense,  the  defendant  is  not  entitled,  as  of  right, 
to  withdraw  such  plea  on  the  trial,  and  plead  guilty  to  the  charge  of  previous  con- 
viction.    People  V.  Lewis  (Cal.),  I,  131. 

36.  Refusal  to  Allow  Defendants  to  Withdraw  their  Plea  of  not  Guilty,  and 
to  intenpose  instead  a  demurrer  and  a  motion  to  set  aside  the  infonnation,  is  not  an 
abuse  of  discretion.     People  v.  8hem  Ah  Fook  (Cal.),  I,  112. 

37.  Receiving  a  Verdict  in  the  Absence  of  Counsel  for  the  Prisoner. — If  the 
jury  in  a  criminal  prosecution  come  into  court  with  their  verdict,  in  the  absence 
of  the  counsel  for  the  prisoner,  the  court  may,  after  notifying  such  counsel,  and 
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waiting  a  reasonable  length  of  time  for  him  to  come  into  court  if  he  had  been  so 
disposed,  receive  the  verdict,  poll  the  jury,  and  discharge  it.  People  v.  Bnadl 
(Cal.),  II,  905. 

38.  Private  Counsel  mat  be  Permitted  to  Assist  the  district  attorney  in  the  trial 
of  a  criminal  prosecution.     People  v.  Turcott  (Cal.),  II,  490. 

39.  Public  Trial — Exclusion  fbom  Court-boom. — ^An  order  in  a  criminal  proeecu- 
tion  excluding  all  persons  from  the  court-room,  except  those  connected  with  the 
trial,  in  tlie  absence  of  a  showing  to  the  contrary,  will  be  presumed  to  have  been 
assented  to  by  the  defendant.  The  phrase  "public  trial," in  the  constitutional  pro- 
vision guaranteeing  to  every  one  accused  of  crime  the  right  to  a  public  trial,  is  useil 
in  opposition  to  a  secret  trial.  It  does  not  mean  that  every  person  who  sees  fit 
shall  in  all  cases  be  permitted  to  attend  criminal  trials.  People  v.  Swaford  (CaL), 
II,  927. 

40.  Misconduct  op  Distbict  Attorney  during  Argument. — It  is  not  misconduct 
sufficient  to  warrant  a  reversal  for  the  district  attorney  to  address  the  defendant 
personally  during  his  argument,  advance  towards  and  point  his  finger  at  him,  say- 
ing, "You  sought  this  trouble  with  him  [referring  to  the  prosecuting  witness],  and 
made  a  cowardly  attack  upon  him."    People  v.  Wheeler  (Cal.),  II,  70. 

41.  Instructions — Testimony  of  Defendant. — However  incredible  the  testimony  of 
a  defendant  in  a  criminal  prosecution  may  be,  he  is  entitled  to  an  icstruction  based 
upon  the  hypothesis  that  his  testimony  is  true.     People  v.  Kerfer  (Cal. ),  II,  87S. 

42.  An  Instruction  in  Regard  to  the  Flight  of  a  person  accused  of  crime  is  justi- 
fied, when  it  appears  that  the  defendant  was  absent  from  his  home  soon  after  the 
commission  of  the  crime,  and  that  some  three  weeks  afterwards  he  was  arrested  in 
another  county.     People  v.  Forsythe  (Cal.),  II,  288. 

4.  Judgment  and  Sentence. 

43.  Battery — Judgment  Imposing  Fine,  with  Substitutional  Imprisonment. — A 
judgment  of  a  justice  of  the  peace  imposing  a  fine  upon  a  defendant  convicted  of 
battery,  and  ordering  a  substitutional  imprisonment  until  such  fine  be  paid,  as  pro- 
vided in  section  1446  of  the  penal  code,  can  not  direct  that  the  defendant,  while  so 
imprisoned,  perform  labor  on  the  streets,  or  other  public  works  of  the  city  of  Los 
Angeles.  Such  judgment  is  not  authorized  by  the  act  of  February  20, 1872,  amend- 
ing the  charter  of  said  city.     Ex  parte  Kelly  (Cal.),  II,  719. 

44.  The  Same — Discharge  on  Habeas  Corpus. — Such  judgment  is  a  unit,  and  if  one 
portion  of  it  is  without  the  jurisdiction  of  the  justice,  the  judgment  is  void,  and  on 
an  application  for  a  writ  of  habeas  corpus,  the  defendant  should  be  discharged.  On 
such  proceeding  the  supreme  court  can  not  exscind  the  void  portion  from  the  judg* 
ment,  and  order  what  remains  to  be  carried  into  execution.     Id. 

45.  Time  for  Sentence— No  Exception  is  Allowed  by  Statute  to  the  order  of  the 
court  fixing  the  time  for  sentence,  after  a  defendant  has  been  convicted  of  a  felouy. 
No  sucli  exception  being  allowed,  an  order  fixing  the  time  for  sentence  on  the 
twenty -seventn,  when  the  verdict  convicting  the  defendant  was  rendered  on  the 
twenty-fifth  of  the  same  month,  is  not  reviewable  in  the  supreme  court.  People  v. 
MesB  (Cal.),  II,  768. 

5.  Appeals  and  Writs  of  Error. 


46.  No  Appeal  Lies  to  the  Supreme  Court  in  Criminal  Cases,  unless  the 
be  prosecuted  by  indictment  or  information.     Tyler  v.  Connolly  (Cal.),  I,  779. 

47.  A  Writ  of  Error  to  Review  the  Judgment  of  the  district  court  in  criminal 
cases  will  be  allowed  only  when  the  appellate  court  is  satisfied,  from  an  inspection 
of  the  transcript  of  the  record,  that  error  has  been  committed.  Donovan  v.  l^ern^ 
<ory(Wy.).  n.  66. 

48.  Appeal  from  Order  Sustaining  a  Demurrer  to  an  Indictment. — An  appeal 
lies  on  the  part  of  the  prosecution  from  an  order  sustaining  a  demurrer  to  an  indict- 
ment when  it  is  further  ordered  that  the  defendant  be  held  in  custody  to  await  the 
action  of  the  next  grand  jury.     People  v.  Hill  (Utah),  II,  476. 

49.  Discharge  of  Prisoner — Resubmission  to  Grand  Jury— -Appeal. — ^Neither  an 
order  refusing  to  discharge  a  prisoner,  after  an  order  sustaining  his  demurrer  to  the 
indictment,  nor  an  order  resiibmitting  his  case  to  the  grand  jury,  are  appealable. 
Id. 

60.  Appeals  in  Criminal  Cases — Enlargement  of  Time  to  File  Transcript.— The 
provisions  of  section  531  of  the  civil  code  do  not  afiect  appeals  in  criminal 
StaU  V.  Bovee  (Or.),  Ill,  553. 
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51.  The  Same. — Appeals  in  such  cases,  taken  nnder  chapter  22  of  the  criminal  code, 
during  a  term  of  the  supreme  court,  may,  in  its  discretion,  be  heard  and  deter- 
mined at  the  same  time.     Id, 

52.  The  Same. — Any  order  enlarging  the  time  within  which  the  clerk  of  the  circuit 
court  must  prepare  and  transmit  the  transcript  on  appeal,  in  a  criminal  case,  to  the 
supreme  court,  must  be  made  by  the  court  or  judge  thereof  where  the  notice  of  ap- 
peal is  filed.     Id. 

53.  Stay  of  Execution  pending  Appeal— Cektificate  of  Probable  Cause. — 
Where,  after  a  conviction  for  battery  by  a  justice  of  the  peace,  the  defendant  ap- 
peals to  the  superior  court,  although  no  certificate  of  probable  cause  is -filed,  the 
same  effect  will  be  given  to  a  dismissal  of  the  appeal,  when  the  justice,  sheriff,  and 
defendant  treated  the  appeal  as  staying  execution,  as  would  be  given  to  it  had  there 
been  a  certificate  of  prouable  cause.     Mb  parte  WhiUy  (Cal.),  II,  732. 

54.  Appeal  from  Judoment — Review  of  Evidence. — On  an  appeal  from  a  judgment 
alone  the  appellate  court  will  not  examine  the  evidence  as  to  its  sufficiency  to  sup- 
port the  verdict.     Territory  v.  Young  (Mont.)i  IV,  468. 

55.  The  Question  whether  an  Indictment  does  or  does  not  Support  the  Judg- 
ment can  be  raised  in  the  appellate  court  for  the  first  time.  Territory  v.  Younrf 
(Mont.),  IV,  468. 

See  Appeal;  Arrest  and  Bail;  Arson;  Assault  with  Deadly  Weapon;  Burg- 
lary; Contempt;  Ebcbezzlement;  False  Pretenses;  Forgery;  Fornication: 
Fugitives  from  Justice;  Gaming;  Habeas  Corpus;  Indians;  Jury  and  Jurors; 
Justices'  Courts;  Kidnaping;  Larceny;  Murder  and  Manslaughter;  Per- 
jury; Prostitution;  Biot;  Kobbery. 

CROSS-ACnONS. 
See  Judgment,  60. 

CROSS-COMPLAINT. 
See  Pleading  and  Practice 

CROSS-EXAMINATION. 
See  Murder  and  Manslaughter,  82. 

CUSTOM-HOUSE  CERTIFICATE. 
See  Chinese  Restriction  Act. 

CUSTOM. 
See  Nuisance,  10,  15. 

DAM. 
See  Water  Rights,  50. 

DAMAGES. 

1.  Compensatory  Damages,  the  Elements  of,  Stated.— A  person  receiving  a  willful 

injury  from  another  is  entitled  to  recover  compensatory  damages  therefor,  irre- 
spective of  the  motive  of  the  wrong-doer,  or  his  own  calling  or  condition  in  life. 
Boyle  V.  Caae  (U.  S.  Cir.  Ct.,  Or.),  I,  327. 

2.  Punitive  Damages,  when  Allowed  in  addition  to  compensatory  damages,  and 

what  for.     Id. 

3.  Vigilance  Committee. — No  plea  of  the  public  good  or  safety  can  justify  a  vob^ntary 

assemblage  of  people  in  inflicting  a  personal  injury  upon  any  individual,  but  in  an 
action  to  recover  damages  therefor,  the  jury,  in  considering  whether  the  plaintiff  is 
entitled  to  punitive  damages  or  not,  may  and  ought  to  take  into  account  the  causes 
or  motives  which  led  the  defendants  to  do  the  wrong  complained  of.     Id. 

4.  Damages  Which  are  not  the  Usual  and  Natural  Consequences  of  the  wrongful 

act  coxnplained  of  can  not  be  recovered  unless  specially  pleaded.  2^ucker  v.  Parbi 
(Col.),  I,  264. 
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5.  Neithxb  Probable  pRonrs  nor  Prospbctive  or  Specitlativb  Dabcaoss  cas  n 

R£CX)yBaED  in  an  action  for  the  breath  of  a  ix>ntFact  for  the  sale  of  milling  ma- 
chinery.    Jones  V.  Nathrop  (Col. ),  I,  279. 

6.  Measure  of  Damages  in  an  Action  for  Ccttino  Timber  on  the  public  lands,  ia 

case  the  trespass  is  inadvertent  and  not  willful,  is  the  value  of  the  timber  in  the 
tree;  but  where  the  trespass  is  willful,  the  value  of  the  labor  put  upon  it  by  the 
trespasser  must  be  added  to  the  value  iu  the  tree,  with  interest  thereon  in  eithtr 
case.     United  States  v.  Willianu  (U.  S.  Cir.  Ot..  Or.),  I,  100. 

7.  1*RESPASS  BT  Mistake. — ^Tho  defendant  claimed  to  have  taken  up  a  homestead  ca 

the  north-west  quarter  of  section  22  of  township  19,  and  while  intending  to  cut 
saw-logs  thereon  with  intent  to  dispose  of  the  same,  did  by  mistake  cut  said  Icr,;! 
on  the  uorth-east  quarter  of  said  section:  Held,  that  if  the  defendant  had  cut  the 
logs  on  the  north*  west  quarter,  as  ho  intended,  it  would  have  been  a  willful  trespass, 
and  therefore  his  mist<ake  was  immaterial,  and  he  was  liable  to  the  United  States 
for  the  value  of  said  loss  as  a  willful  trespasser.     Id. 

7.  Damages — Evidence — Admissions — Pleadings. — Evidence  of  the  damages  suffered 

by  plaintiff,  in  an  action  for  personal  injuries,  is  admissible,  notwithstanding  the 
defendant's  counsel  states  in  open  court  that  the  allegations  of  the  complaint  in 
respect  to  damages  are  admitted  by  the  answer,  if  such  statement  were  not  true. 
Pai/ne  v.  Kripp  (Cal.),  Ill,  424. 

8.  Breach  of  Contract — Value  of  Work — Evidence. — ^In  an  action  for  breach  of 

contract  in  refusing  to  allow  the  plaintiff  to  do  the  work  contracted  for,  evidence 
of  the  expense  of  doing  such  work  in  a  manner  materially  different  from  the  moiie 
provided  by  the  contract,  as  a  test  of  value,  is  immaterial.  Biggeralaff  v.  Brijj* 
(Cal.),  Ill,  353. 

9.  Amount  of  Damages  to  be  Awarded  to  an  Action  for  a  Personal  Injtrt  is 

iu  the  sound  discretion  of  the  jury,  whose  verdict  will  not  be  disturbed,  nnless  it 
appears  that  they  were  influenced  by  prejudice,  misapprehension,  or  by  some 
corrupt  or  improper  consideration.     City  qf  Denver  v.  Datusmore  (Col.),  II,  841. 

See  Admiralty,  6;  Conspiracy,  U;  Contempt,  6;  Corporations,  36;  Eminent  Do- 
main, 15,  18;  Judgment,  7;  Patents,  13-17;  Replevin,  4,  5;  Streets  and  High- 
ways, 5. 

DEADLY  WEAPON. 

See  Assault  with  Deadly  Wkapoit. 

DEBRIS,  MINING. 
See  Adverse  Possession,  9;  Nuisance. 

DEBTOR  AND  CREDITOR. 
See  Fbaxtd,  18;  Mortgage,  44;  Payment;  REDBMPnoir. 

DECEASED  PERSONS. 
See  Estates  of  Deceased  Persons;  Executors  and  Administratobs. 

DECEIT, 

1.  Deceit— -Statute  of  Limitations— Promissory  Note. — ^The  maker  of  a  promissory 
note,  who  falsel}^  and  fraudulently  induces  the  holder  thereof  to  surrender  its  pos- 
session, for  the  purpose  of  preventing  an  action  thereon,  is  liable  for  such  deceit, 
although  the  statute  of  limitations  has  run  against  the  note  at  the  time  when  scch 
action  18  brought.     CochriU  v.  Ucdl  (Cal.),  UI,  lOe. 

DECISION. 
See  Judgment,  02. 

DECLARATIONS. 
See  Evidence,  18-32r 

DECREE. 
.    .         See  Judgment. 
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dedication. 

1.  Thb  Mkbe  Offer  of  the  Stats  to  Dedicate  a  Portion  of  the  Haebor  of  the 

City  and  County  of  San  Francisco  to  such  city  if  the  latter  would  deepen  aud 
improve  it  in  a  manner  prescribed  by  the  legislature,  did  not  constitute  a  dedication 
per  86.  In  order  to  complete  the  dedication,  it  was  necessary  for  the  city  to  accept 
such  offer,  and  make  the  improvements.  Until  such  acts  were  done,  the  state  had 
the  right  to  recall  its  offer  in  whole  or  in  part,  and  to  deal  with  the  subject  of  it  in 
the  exercise  of  its  sovereign  powers.     People  v.  WiUiama  (Cal.)»  I,  572.     ' 

2.  Voluntary  Conv^eyancb  of  Land  to  a  County  by  Deed  of  Barqain  and  Sale 

which  recites  that  such  conveyance  is  made  ^'for  the  purpose  of  erecting  thereon 
county  buildings,  to  which  the  same  is  hereby  dedicated  for  the  use  and  l)enefit  of 
tlie  party  of  the  second  part,  its  successors  and  assigns  forever,"  vests  as  complete 
a  title  in  the  county,  if  the  land  is  used  for  such  purpose,  as  if  it  had  obtainett  the 
same  by  purchase,  without  such  words  of  dedication.     StcUe  v.  Olenn  (Nev.),  I,  50. 

3.  Dedication  of  Street — Findings. — In  an  action  to  obtain  a  decree  adjudging  cer- 

tain premises  to  be  a  public  street,  a  finding  that  on  a  certain  day  such  premises 
were  dedicated  by  the  owners  as  a  public  street  is  sufficient,  wit  Lout  finaiug  who 
such  owners  were,  when  it  appears  that  neither  the  defendants  nor  their  grantors 
have  or  had  any  interest  in  the  premises,  or  any  title  thereto.  People  ex  reL  Harris 
V.  Blake  et  al.  (Cal.),  II,  140. 

4.  A  Finding  that  the  Defendants  have  and  had  no  right  or  title  to  the  land  in 

controversy  reviewed,  and  held  supported  by  the  evidence.    Id. 

5.  Dedication  of  Streets — Rights  of  Ditch  Owners. — Where  a  right  of  way  for  a 

water  ditch  had  been  acquired  over  a  certain  tract  of  land,  the  owners  of  which 
subsequently  laid  it  out  in  lots,  and  dedicated  the  streets  thus  formed  to  the  city 
of  Denver,  subject  to  the  pre-existing  right  of  way  of  the  ditch,  such  city  will  be 
held  to  have  accepted  such  dedication  subject  to  such  existing  rieht  of  way,  and 
must  render  passable  such  streets,  and  keep  them  in  repair,  without  interfering 
with  the  rightful  and  accustomed  use  of  said  ditch.  Denver  v.  Mvllin  (Col.),  II, 
582. 

6.  The  Same. — ^In  1864  a  company  was  incorporated  for  the  construction  of  a  water 

ditch  through  the  city  of  Denver.  Such  ditch  was  completed  during  the  following 
year.  Long  prior  to  the  incorporation  of  such  company,  and  the  construction  ox 
such  ditch,  certain  streets  intersected  by  it  were  laid  out  on  the  map  of  said  city, 
which  map  was  recorded  in  the  pro];)er  office  of  the  county  records.  At  this  time 
the  title  to  the  lands  included  m  the  city  of  Denver,  as  so  mapped,  was  in  the 
United  States,  and  part  of  the  public  domain.  In  pursuance  of  the  act  of  congress 
of  May  28,  1864,  such  lands  were  entered  b^  the  probate  judge  as  a  town  site,  and  a 
certificate  of  entry  thereof  was  issued  to  him  on  May  6,  1865,  and  a  patent  for  the 
same  was  issued  on  June  8,  1868.  The  dty  of  Denver  was  incorporated  in  1861,  and 
authorized  to  exercise  general  control  over  the  streets,  alleys,  and  highways  within 
the  city.  Held,  that  the  title  of  the  city  of  Denver  to  the  lands  acquired  by  the 
entry  of  May  8,  1865,  did  not  relate  back  to  the  date  of  the  act  of  May  28,  1864, 
authorizing  such  entry,  as  such  last- mentioned  act  was  not  in  the  nature  of  a  grant, 
but  simply  a  provision  to  enable  the  city  to  acquire  title  to  land  for  a  town  site  if 
it  should  elect  to  avail  itself  of  the  provisions  of  the  act;  that  the  authority  con- 
ferred by  the  act  of  1861  incorporating  the  city  of  Denver,  in  respect  to  controlling 
the  streets  of  the  city,  can  not  be  extended  to  invalidate  the  acquisition  thereafter 
b^  the  ditch  company  of  a  right  of  way  through  the  public  domain,  to  which  the 
city  had  not  as  yet  acquired  title,  although  streets  had  been  previously  laid  out 
thereon.    Id, 

7.  PrBUC  Street — Adterse  Possession — Dedication. — Title  to  lands  can  not  be  ac- 

quired by  adverse  possession  after  the  same  have  been  dedicated  as  a  publict  street, 
CUy  of  ViMlia  v.  Jacob  (Cal.),  Ill,  408. 

See  Corporations,  17;  Eminent  Domain,  3. , 

DEED. 

1.  CONORE.<)SIONAL  Grant. — A  grant  of  public  land  may  be  made  so  as  to  vest  an  inde- 

feasible and  irrevocable  title  by  an  act  of  congress,  as  well  as  by  a  patent  issued  in 
pursuance  of  such  act.     Northeni  Pacific  li.  S.  Co.  v.  Majors  (Mont.),  II,  23. 

2.  Act  of  Congress  Granting  Lands  to  the  Northern  Pacific  Hailroad  Co. — 

Construction  of. — Section  3  of  the  act  of  congress  granting  lands  to  aid  in  thecon- 
Btruction  of  the  Northern  Pacific  Ilailroad,  approved  July  2,  1864,  operated  as  a 
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conditional  grant  in  jtropsenti  of  certain  sections  to  be  afterwartls  located.  Such 
locations  depended  upon  the  route  of  the  road,  and  until  such  route  waa  designated 
iu  the  manner  prescribed  by  the  act,  the  title  of  the  company  did  not  attach  to  any 
specific  tracts.  After  such  route  was  settled  ^he  location  became  certain,  aotl  the 
title  of  the  company  attached  to  the  particular  sections  granted  as  of  the  date  of  t!:e 
approval  of  the  act,  as  fully  as  if  such  particular  sections  had  been  desigoateJ  iu 
such  act.     Id. 

3.  The  Pkovisions  of  Sections  5,  6,  8,  9,  and  20  of  Such  Act,  imposing  certain  con- 

ditions on  the  company,  do  not  affect  the  creation  or  vesting  of  the  estate  granu  i 
by  the  act.  They  arc  simply  conditions  subsequent,  which  render  the  estate  Uabl« 
to  be  defeated  for  default  on  a  breach  in  the  performance  of  such  conditions.  Upon 
the  breach  of  such  conditions,  congress  alone  has  power  to  declare  or  take  advanto^ 
of  a  forfeiture.     Id. 

4.  Section  4  of  SrcH   Act,  Providing   that  when  **Such  CJoMPANr  shall  have 

twenty-five  consecutive  miles  of  any  portion  of  said  railroad  completed,  ♦  •  • 
patents  of  deeds  shall  be  issued  to  said  company,  confirming  to  said  company  the 
right  and  title  to  said  lands,''  and  **from  time  to  time,  whenever  twenty -five  addi- 
tional coQsecutive  miles  shall  have  been  constructed  and  completed,  •  •  •  then 
Satents  shall  be  issued  to  said  company,  conveying  the  additional  sections  of  land,"* 
oes  not  limit  or  restrict  the  estate  granted  by  section  3  of  such  act.  The  eficct  i»f 
the  patent  issued  in  pursuance  of  such  section  is  simply  to  confirm  the  title  of  the 
coinijany  as  fast  as  certain  portions  of  the  road  are  completed,  and  render  it  abso- 
lute and  unconditional.     Id. 

5.  A  Grant  of  Public  Land  by  Act  of  Congress  is  the  Highest  Evtdknce  of 

Title.  It  imports  livery  of  seisin  and  possession,  and  la  sufficient  to  sustain  eject- 
ment.    Id. 

6.  Conveyance — Consideration  for. — A  conveyance  under  seal  is  prima  fcicie  evidence 

of  a  sufficient  consideration,  and  a  mere  stranger  to  the  lana  can  not  question  it. 
Went  Portland  Homestead  Association  v.  LownsddU  (U.  S.  Dist.  Ct.,  Or.),  II,  lG»i 

7.  Case  in  Judgment. — G.  and  C.  were  tenants  in  common  of  a  tract  of  laud  which  w-u 

surveyed  and  platted  as  Carter's  addition  to  Portland,  and  then  partitioned  betwt-  a 
tenants  in  common  by  mutual  conveyances;  the  one  to  C.  containing  a  small  par!: 
for 'the  purpose  of  equalizing  the  partition,  described  therein  as  block  67;  and  after- 
wards chauged  by  said  survey  so  as  to  materially  diminish  said  park;  and  at  t'le 
same  time  G.  surveyed  a  tract  of  land  adjoining  the  tract  held  iu  common  into  lo.s 
and  blocks,  aud  together  with  his  co-tenants  platted  the  two  tracts  as  one  Cart<.'r'3 
addition,  and  duly  acknowledged  and  recorded  the  same,  with  a  block  iminb€»-ekl  M 
in  the  G.  tract,  aud  the  small  park  aforesaid,  not  numbered.  1 1  eld ,  tliat  the  con- 
veyance to  C.  of  the  park  as  block  67  did  not  affect  the  block  67  afterwards  laid  otF 
in  the  G.  tract,  and  that  the  assignee  in  bankruptcy  of  C.  had  no  ri^ht,  interest,  cr 
equity  therein,  and  should  be  enjoined,  at  the  suit  of  G.'s  grantee,  from  selling  iLi 
same  as  the  property  of  C,  and  thereby  casting  a  cloud  on  such  grantee's  title 
thereto.     Id, 

8.  A  Recital  in  a  Deed  that  the  Consideration  therefor  was  Paid  by  the  grantee 

is  presumptively  true.  Such  presumption  may  be  overcome  by  parol  evidence,  bat 
to  have  that  result,  the  evidence  must  be  full,  clear,  and  satisfactory.  The  evidence 
in  this  case,  in  support  of  a  finding  that  the  consideration  for  the  conveyance  of  the 
property  iu  question  was  not  made  by  the  grantee  named  iu  the  deed,  rcviewe  1, 
and  held  not  to  comply  with  these  requirements.  Anthony ,  Adni'x  etc.,  v.  Chapnia  a 
etaJ..  (Cal.),  II,  68. 

9.  A  Fictitious  Grantee  Renders  Inoperative  aud  void  a  conveyance  purporting  t3 

be  made  to  him.     Downing  v.  BarteU  (Col.),  II,  506. 

10.  Grantee  is  as  Necessary  to  a  Conveyance  as  a  Grantor,  and  it  follows  that  a 
United  States  land  patent  to  a  fictitious  grantee  is  absolutely  null  aud  void.  U.  •>. 
V.  Southern  Col.  etc.  Co.  (U.  S.  Cir.  Ct,  Col.),  I,  11. 

11.  Notice  of  the  Grantor's  Intention  to  Rescind  the  Conveyance  and  demand  a 
return  of  the  property  conveyed,  on  account  of  fraud  in  obtaining  such  conve^*ance, 
is  not  necessary  where  the  grantee  is  a  fictitious  person.     /(/. 

12.  Dekd — Delivery — Intent. — A  couveyauce  does  not  take  effect  as  a  deed  until 
delivery  with  the  intent  that  it  shall  so  operate.  Such  intent  is  a  question 
of  fact,  to  bo  determined  from  the  circumstances  of  the  transaction,  aud  can  «->: 
always  be  determined  as  a  matter  of  law.  Ilihberd  el  at.  v.  Smith  et  al.  (Csl.  I. 
Ill,  446. 

13.  The  Same. — Delivery  of  a  deed  is  not  complete  until  the  prantor  has  so  dealt  with 
the  instrument  delivered  as  to  lose  all  control  over  it.     Whether  he  has  so  deal* 
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trith  it  dependa  upon  the  intent  to  be  dedaced  from  all  the  aarroonding  circum- 
stances.   Id, 

14.  The  Same — Assent  ot  Grantee. — The  assent  of  the  grantee  is  necessary  to  the 
delivery  of  a  deed,  whether  such  delivery  is  actual  or  constructive.     Id. 

15.  Delivery  to  Third  Person — Deed — ^Consent  of  Grantee — Relation. — The 
delivery  of  a  deed  to  a  third  person,  not  authorized  by  the  grantee  to  receive  it, 
and  without  his  knowledge,  can  not  operate  to  defeat  the  rights  of  cruditors 
of  the  grantor,  attaching  subsequent  to  such  delivery,  and  prior  to  the  time 
when  the  grantee  manifested  his  assent,  although  such  deed  was  beneficial  to 
the  grantee.  The  subsequent  assent  of  the  grantee,  under  such  circumstances, 
does  not  operate  by  relation,  to  pass  the  title  as  of  the  time  of  delivery  to  suck 
thirvl  person.     Id. 

16.  A  Deed  Takes  Effect  only  From  its  Delivery. — ^If  delivery  is  wanting,  the  deed 
is  void  ah  initio*     Bank  of  Healdsburg  v.  Bailkace  et  al.  (Cal.),  Ill,  140. 

17.  Married  Wobian's  Deed — Acknowledgment — Delivery. — Tliedeed  of  a  married 
woman,  until  it  is  acknowledged  and  certified  according  to  the  formalities  prescribed 
by  sections  1186  and  1191  of  the  civil  code,  has  no  validity,  and  is  not  in  a  condi- 
tion  to  be  delivered  and  accepted.     Id, 

18.  Delivery  of  Deed— Handing  Deed  to  Director  op  Grantee. — Handing  a  decil 
to  one  of  the  directors  of  the  grantee,  a  bank,  u^ion  the  condition  tliat  the  same  is 
not  to  be  delivered  until  certain  matters  in  dispute  between  the  parties  to  the  deed 
are  settled,  nor  until  the  depositary  is  instructed  to  make  such  delivery,  is  not 
a  delivery  to  the  bank,  nor  can  delivery  be  made  until  such  instructions  are 
given.      Id, 

19.  Married  Woman's  Deed — Acknowledgment. — The  deed  of  a  married  woman, 
acknowledged  as  the  deed  of  a  feme  sole,  conveys  no  title,  and  her  subsequeut 
proper  acknowledgment  of  the  same  will  not  operate,  by  relation,  to  pass  title  as  of 
the  date  of  the  first  acknowledgment.     Durfee  et  al.  v.  Oarvey  (Cal. ),  III,  356. 

20.  Sheriff's  Deed  under  Void  Judgment— Color  of  Title. — A  sheriff's  deed, 
although  given  under  a  void  Judgment,  may  give  color  of  title  to  the  purchaser. 
Packard  v.  Johwton  (Cal.),  Ill,  763;  Packard  v.  Moss  (Cal.),  Ill,  769. 

21.  A  Quitclaim  Deed  is  as  Effectual  to  Pass  title  as  a  grant  or  bargain  and  sale. 
Such  a  deed  gives  color  of  title.    Id. 

22.  Grant  of  Land — Description  by  General  Name — ^Exception  from  Grant. — 
A  grant  of  a  tract  of  land  with  well-known  boundaries,  designated  an<l  known  by  a 
general  name,  passes  all  the  land  within  the  tract  so  named  or  designated;  and, 
upon  the  same  principle,  where  in  the  grant  of  a  tract  of  land  by  metes  and  bounds 
there  is  excepted  therefrom  a  portion  of  the  tract  with  well-known  boundaries,  des- 
ignated by  a  general  name  by  which  it  is  known,  the  tract  so  designated  does  not 
pass  by  the  grant.     Truett  v.  Adams  (CaL),  IV,  633. 

23.  Doubtful  Description  of  Premises — Interpretation  of. — In  determining  what 
laud  was  intended  to  be  conveyed,  where  the  description  in  the  deed  is  doubtful,  it 
is  the  duty  of  the  court  to  assume  as  nearly  as  ]>ossible  the  position  of  the  contract- 
ing ]>&rties,  and  to  question  the  circumstances  of  the  transaction  between  thcni,  and 
then  to  read  and  interpret  the  words  which  they  used  in  the  light  of  these  circum- 
stances.    Id, 

24.  The  Same — Evidence  of  Acts  and  Declarations  op  Parties. — Where  the  lo- 
cation of  premises  intended  to  be  conveyed  can  be  ascertained  from  the  tenns  used 
in  the  instrument  or  conveyance,  neither  the  acts  nor  declarations  of  the  parties  are 
admissible  to  show  their  understanding  of  the  description  contained  in  tFie  convey- 
ance. But  where  the  terms  used  to  describe  the  premises  meant  to  be  conveyed  afe 
equivocal,  ambiguous,  or  insufficient,'  the  sabsequeut  acts  of  the  parties  while  in  in- 
'tcrest,  showing  the  practical  construction  put  upon  the  terms  of  the  description  by 
them,  may  be  resorted  to  for  the  purpose  of  ascertaining  their  intention.  And 
where  it  is  proved  that  a  line  has  been  agreed  upon,  cither  expressly  or  by  long  ac- 
quiescence, as  the  dividing  line  between  two  tracts  of  land,  courts  will  not  disturb 
tne  line.     Id, 

25.  GuANT  OP  A  Private  Right  to  Quarry  Kock  on  the  Grantor's  Land,  with  a 
right  of  way  to  and  from  the  quarry  for  the  puri)ose  of  its  removal,  does  not  give  the 
grantee  an  exclusive,  right  of  possession,  or  a  right  to  any  possession  disconnected 
with  the  purposes  of  the  grant.  Such  grantee  can  not  authorize  a  railroad  to  oc- 
cupy such  laud  for  the  ordinary  purposes  of  its  business,  and  if  ho  docs  so,  the 
grantor,  as  the  owner  in  fee  of  the  land,  may  maintain  ejectment  against  it.  Snell 
V.  Wa^alck  <fc  Jordan  Valley  Railway  Company  (Utah),  I,  631. 
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26.  Association,  Members  or,  and  Interest  therein. — Wl'iere  W.,  by  deed,  oonTeyed 
certain  real  estate  to  **  an  association  of  persons,"  without  naming  all  of  the  persons 
who  composed  that  association  at  the  date  of  the  deed,  the  ooart  will,  upon  israes 
raised  thereon,  inquire  into  and  determine  who  composed  the  association  at  the  time 
of  the  conveyance  to  it,  and  the  interest  which  each  member  of  the  association  took 
in  the  property  conveyed  to  the  association.  Pratt  v.  California  Mining  Company 
(U.  S.  Cir.  Ct.,  Or.),  t  87. 

27.  PRBSUMFTIONS  Arisino  FROM  A  Deed  MAT  BE  OvBROOME  by  evidence,  clear  and 


convincing,  contradicting  such  presumptions.     Id, 
I  Parties,  Conduct  and  Action  of. — The 


28.  Parties,  Conduct  and  Action  of. — The  contemporaneous  and  subsequent  action 
of  parties  in  disposing  of  pro^rty  in  which  they  are  jointly  interested,  may  be  con- 
sidered as  illustrating  and  evincing  their  understanding  of  their  rights  and  interests 
in  that  property  at  the  time  such  interests  were  acquired  therein.     Jd. 

29.  The  Insertion  of  the  Name  "  Thomas  Heptum  in  a  Bond  for  a  Deed  signed 
by  Thomas  Hepburn  is  immaterial.     Hall  v.  Bice  (Cal.),  I,  346. 

See  Boundaries;  Bona  Fidb  Purchaser,  2;  Consideration,  1,  2;  Corporations,  11, 
18,  19;  Estoppel,  3-8;  Evidence,  34;  Findings,  25;  Fraud,  1,  8, 13;  Gift;  Mobt- 
OAGE,  1-11;  Oregon  Donation  Act;  Trusts,  2. 

DEFAULT. . 

1.  Grantees  of  a  Defendant  in  the  Subject-matter  of  an  Action  are  his  ''Legal 

Representatives,"  as  that  phrase  is  used  in  section  473  of  the  code  of  civil  proced- 
ure, and  as  such  are  entitled  to  represent  him  and  defend  said  action  in  his  name. 
Plummer  v.  Brown  (Cal.),  I,  255. 

2.  Sucu  Legal  Representatives  of  a  Defendant  are  Entitled  to  Relhef  from 

a  default  taken  against  their  grantor,  upon  such  terms  as  appear  just  to  the  court 
Jd. 

3.  The  Taking  of  a  Default  against  the  Defendant  upon  Failure  to  Plead  is 

A  Privilege  of  the  plaintiff,  and  if  he  chooses  to  waive  it  previous  to  trial  it  is  not 
a  matter  of  which  the  party  in  default  can  complain,  nor  can  it  affect  the  validitv 
of  tlie  judgment.  The  only  purpose  of  a  default  is  to  limit  the  time  durinff  which 
the  de^ndant  may  file  his  answer,  and  such  time  never  extends  beyond  a  trul  and 
judgment.     Manville  v.  Parkn  (Col.),  I,  C03. 

See  Demurrer,  17;  Pleading  and  Practice,  62;  RsMiTTiTUBy  1. 

DELAY. 
See  Equity. 

DELINQUENT  TAXES. 
See  Appeal,  77;  Corporations,-  5S-^;  Taxation,  55. 

DELIVERY. 
See  Release. 

DEMAND. 
See  Insolvency,  10;  Replevin. 

DEMURRER* 

1.  Dkmxtbbsr  to  Separate  Allegations  in  Plxadino. — ^Diaooimected  averments  in 

a  pleading  can  not  be  separately  demurred  to.    Herffori  v.  Crasmer  (Cal.),  IV,  229. 

2.  A  Demurrer  must  be  Directed  to  the  Whole  of  a  Pleading,  or  to  a  jiarticnlar 

and  separate  statement  of  a  cause  of  action  or  defense.  It  can  not  be  du^ectod  to 
certain  lines  thereof.    Locke  v.  Peters  (Cal.),  II,  725. 

3.  The  Demurrer  too  Broad. — ^\Vhen  a  complaint  states  a  cause  of  action,  some  part 

of  which  is  barred  and  some  not  barred,  a  demurrer  to  the  whole  complaint,  on  the 
ground  that  it  does  not  state  facts  sullicient  to  constitute  a  cause  of  action,  shouM 
be  entirely  overruled.    Clark  v.  Smith  (Cal.),  IV,  91 
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i.  DBFlZn>ANT  IN  DbMUKBIKO  TO  A  COMPLAINT  FOE  FaILURK  TO  StATB  FaCTS  StTFFI- 

ci£NT  to  constitute  a  cause  of  action,  and  specifying  in  his  demurrer  certain  grounds 
of  insufficiency,  can  only  rely  upon  the  defects  specified.  It  is  otherwise  if  the  de- 
murrer is  general,  and  without  specification.  Lopez  v.  Centred  Arizona  Mining  Co. 
(Ariz.),  I,  41. 

0.  Objection  that  an  Answbb  does  not  Contain  Facts  SurFiciENT  to  constitute  a 
defense  may  be  made  in  the  supreme  court  for  the  first  time.  If,  however,  the  an- 
swer contains  any  defense,  the  objection  must  be  overruled.  Caldwell  v.  Ruddy 
(Idaho).  I,  295. 

A.  Objection  that  an  Answbb  (contains  Inconsistent  Defenses  can  not  br  Made 
by  demurrer,  but  by  motion  to  strike  out  or  to  require  the  defendant  to  elect  upon 
which  he  will  stana.    Id, 

7.  Objection  Raised  to  a  Complaint  by  DEsnrBBiNa  for  a  misjoinder  of  causes  of 

action  is  waived  by  answering.     Hammersmith  v.  Avery  (Nev.),  I,  662. 

8.  Misjoinder  of  Causes  of  Actions  and  of  Parties  are  Waived  unless  objection 

thereto  be  taken  by  demurrer.     Learned  v.  Cattle  (Cal.),  Ill,  154. 

9.  1>emurrer— Joinder  of  Causes  of  Action. — An  objection  that  two  causes  of  action 

are  improperly  united  in  one  count  can  not  be  raised  by  demurrer.  Bernero  v.  In- 
mirance  Cos,  (CaL),  III,  292. 

10.  Demurrer — Misjoinder  of  Defendants — ^Immaterial  Error. — Where  certain 
persons  are  made  defendants  in  an  action  to  foreclose  a  mortgage,  on  the  ground 
that  they  claim  some  right  or  interest  in  the  land  subsequent  to  the  lien  created  by 
the  mortgage,  and  they  demur  because  of  their  misjoinder,  the  action  of  court  in 
overruling  such  demurrer,  although  erroneous,  will  not  warrant  a  ;reversal,  if  the 
court  finds  that  they  had  not  aoqmred  any  rights  in  the  mortgaged  premises.  WaU 
V.  f*VM;^(Cal.),  IV,  622. 

11.  Demurrer  to  Complaint — Misjoinder  of  Defendants. — A  demurrer  to  a  com- 
plaint on  the  jzround  of  a  misjoinder  of  parties  defendant  should  be  disregarded, 
unless  it  specines  in  what  the  misjoinder  consists,  and  which  of  the  defendants  are 
mis  joined.     Irunn  et  al.  v.  }Vo<?d  et  al.  (Col.),  IV,  212. 

13.  Joinder  of  Defendants  Sevekally  Liable — Form  of  Judgment. — Under  sec- 
tion 13  of  the  code  of  civil  procedure  several  promisors  under  a  written  contract, 
who  promise  to  do  certain  acts,  *'  each  for  himself  and  not  for  the  others,"  may  be 
joined  in  an  action  for  a  breach  of  such  contract.  The  judgment  in  such  action 
diouid  be  entered  against  the  defendants  severally,  in  proportion  to  their  respective 
liabilities.     Id. 

14i  Joinder  of  Defendants — Inconsistent  Demurrers. — A  defendant  having  de- 
murred to  a  complaint,  on  the  cround  that  his  co-defendant  was  improperly  joined, 
can  not,  after  the  complaint  has  been  amended  by  omitting  such  party,  demur 
thereto,  on  the  ground  that  he  should  have  been  joined. — James  v.  Leport  (Nev.), 
IV,  684. 

15.  Question  as  to  the  Sufficiency*  in  Law  op  an  Answer  is  Raised  by  the  filing 
of  a  demurrer  to  a  replication.     Brown  v.  Tucker  (Col.),  I,  489. 

16.  Pleading. — When  a  special  count  of  the  declaration  has  been  demurred  to,  and  the 
demurrer  sustained,  and  the  plaintiff  has  theieupon  filed  other  amended  counts, 
upon  which  issue  has  been  joined,  it  is  error  for  the  trial  court,  against  an  objection 
by  the  defendant,  to  submit  to  the  jury  any  issues  as  arising  on  such  original  count, 
to  which  a  demurrer  had  been  sustained.     Luna  v.  Mohr  (N.  M.),  I,  673. 

17.  Overruling  Demurrer — ^Notice  of — Appeal — Default  Judgment, — Failure  of 
the  plaintiff  to  notify  the  defendant  of  the  overruling  of  his  demurrer  can  not  be 
taken  advantage  of  by  the  latter  on  an  appeal  from  a  judgment  against  him,  entered 
upon  his  default.  Such  error  can  only  be  reviewed  upon  an  appeal  from  an  order 
denying  the  defendant's  motion  to  set  aside  the  default.  BaUy  v.  Sloan  (Cal. ),  III, . 
295. 

18.  Demurrer  to  Complaint — Objection  to  Overruling,  when  not  Waived. — A 
plaintiff  does  not  waive  his  objection  to  a  wrongful  ruling  of  the  court  in  sustain- 
ing a  demurrer  to  his  complaint,  by  filing  an  amended  complaint,  when,  in  conse- 
quence of  such  ruling,  judgment  is  given  for  the  defendant.  Wood  v.  Maatick 
(Wash.),  II,  549. 

19.  Overruling  Demurrer — ^Time  to  Answer. — During  the  term  the  court  may 
limit  the  time  in  which  the  defendant  may  answer,  after  a  demurrer  to  the  com- 
plaint has  been  overruled,  to  two  days.     Z>e  WaU  v.  HartzeU  (Col.),  IV,  672. 

20.  Demurrer  to  thi^  Complaint  Held  Properly  Overruled.  Samuels  v.  Younger 
and  Wife  (Cal.),  IV,  614. 
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21.  Bemubrer  Held  Properly  Overruled,  and  no  error  in  refusing  to  set  aside  the 
judgment.     McCormick  v.  FUzpatrlck  et  al.  (Cal.),  IV,  614. 

22.  Judgment  Reversed,  with  Direction  to  Sustain  the  Demdrreb.  McFadd^h 
V.  Mawn  et  al  (Cal.),  Ill,  30. 

See  Appilvl,  52,  84;  Criminal  Law  and  Practice,  7,  33;  Denver  Town  Site;  Ein- 
NENT  Domain,  5;  Fraud,  13-15,  19;  Guardian  and  Ward,  1;  Judgment,  61; 
Pleading  ai^d  Practice. 

DENVER  TOWN  SITE. 

1.  Title  to  a  Lot  in  the  Original  Town  Site  of  the  City  op  Denver,  entered  by 

James  Hall,  probate  judge  of  Arapahoe  county,  on  May  6,  1865,  by  virtue  of  tbe 
act  of  congress  for  the  relief  of  the  citizens  of  Denver,  approved  May  28,  1864  il1^ 
Stats,  at  Large,  94),  can  be  acquired  only  in  the  manner  designated  by  such  act  ao'i 
by  the  territorial  acts  carrying  the  same  into  effect.  Downing  et  al.  v.  BarPi* 
(Col),  11,606. 

2.  The  Same— Validity  of  Deed  from  Probate  Judge— Attack  on. — ^The  validity  of 

a  deed  to  a  portion  of  such  town  site,  executed  by  the  successor  in  office  of  such 
probate  judge,  in  pursuance  of  the  territorial  act  of  February  8,  1872,  can  not  be 
attacked  in  a  strictly  le^l  action  of  ejectment,  b}^  evidence  showing  that  the  pre- 
liminary steps  and  conditions  required  to  a  valid  conveyance  had  not  been  complie^l 
with  by  the  grantee  prior  to  the  execution  of  the  deed,  when  the  deed  is  regular 
upon  its  face  and  purports  to  have  been  executed  to  the  person  found  to  be  entitle<i 
thereto  under  the  laws  of  congress  and  statutes  of  Colorado,  and  by  the  officer  in- 
trusted by  the  government  with  the  legal  title,  and  duly  authorized  to  convey.  In 
executing  the  authority  vested  in  him  by  such  act,  the  probate  judge  exercises  judi- 
cial functions,  and  his  voidable  acts  can  only  be  impeached  in.  direct  proceedings  to 
set  them  aside.    Id. 

See  Dedication,  5. 

DEPOSIT. 
See  Pledge,  3,  4;  Statute  of  Libotations,  13, 14;  Taxation,  51. 

DEPOSITIONS, 

1.  SuBPGBNAS  Issued  by  a  Notary  Public  in  Proceedings  before  Him,  to  take  the 

depositions  of  witnesses,  can  not  be  quashed  by  the  court  on  the  ground  that  tbe 
afiidavit  upon  which  they  were  issued  was  not  sufficient.  PfisUr  v.  Superior  Ct*art 
(Cal.),  I,  134. 

2.  Pariy  Desiring  has  the  Right  to  Take  Depositions,  and  the  adverse  party  may 

object  to  them  when  the  same  are  offered  in  evidence,  if  the  proceedings  are  irneg- 
ular.     Id. 

3.' Depositions  Taken  in  an  Action  in  Another  Court  between  the  Sams  Par- 
ties, and  in  regard  to  the  same  subject-matter,  are  admissible  in  evidence  upon 
parol  proof  of  the  existence  of  such  former  action.  Ayera  v.  Chiaum  (X.  M.),  1, 
620. 

4.  Deposition — Admissibility  of,  at  Subsequent  Trial. — A  deposition  taken  pending 
the  action  is  admissible  at  the  trial  thereof,  although  subsequent  to  the  taking  of 
such  deposition  the  complaint  has  been  amended,  provided  the  subject-matter  of 
the  action  and  the  issues  therein  have  remained  substantially  the  same.  Anthony 
et  al.  V.  Savage  (Utah),  II,  674. 

See  Criminal  Law  and  Practice,  12. 

DERELICT. 
See  Admiralty,  21. 

DESCRIPTION. 
See  BouziDASiES;  Deeds;  Guardian  and  Ward,  8. 

DESERTION. 
See  ^Iariued  Women,  7,  8. 
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DETAINER. 
See  FoBOiBLE  Entky  and  Dbtaineb. 

DEVISE. 
See  Wills. 

DIRECTORS. 

See  CoBeoRATiONS. 

DISBURSEMENTS, 

See  Costs. 

DISCHARGE  OF  MORTGAGE. 

Soe  MOBTGAOE. 

DISCLAIMER. 
See  Pleading  and  Fbacticb. 

DISMISSAL  OF  ACTION. 

1.  Dismissal  of  Action — ^Answeb  Claiming  Affirm ativb  Relief. — A  plaintiff  can 

not,  of  bis  own  motion,  dismiss,  before  trial,  an  action  in  which  the  answer  of  the 
defendant  claims  affirmative  relief.     Thompson  et  al.  v.  Spray  (Cal. ),  III,  433. 

2.  A  Plaintiff  CAJf  not  Dismi&s  his  action  where  the  answer  prays  for  affirmative  re- 

lief.    Robinson  v.  PlacervUU  and  Sacramento  R,  R.  Co.  (Cal.),  Ill,  23. 

DISMISSAL  OF  APPEAL. 
See  Appeal,  75-96;  Jitdgment,  18. 

IHSQUALIFICATION  OF  JUDGE. 
See  Jqdge,  1;  Venue,  14,  17. 

DISTRICT  ATTORNEYS, 
See  Taxation,  70. 

DISTRICT  COURT. 
See  Abbest  and  Bail,  6. 

DITCH. 
See  Dedication,  5;  Nuisance,  IS. 

DIVORCE. 

1.  Legislative  Divobcb — ^Validity  of. — The  territorial  legislature  of  Oregon  hsul 
power,  nnder  the  organic  act  of  congress  creating  the  territory,  to  grant  special 
divorces.  The  exercise  of  such  power  is  not  in  conflict  with  the  provision  of  thu 
United  States  constitution  prohibiting  states  from  passing  laws  impairing  the  obli- 
gations of  contracts;  nor  by  the  last  clause  of  article  2  of  the  ordinance  of  17S7  for 
the  government  of  the  terrritory  north-west  of  the  river  Ohio,  providing  **that  iio 
law  ought  ever  to  be  made  or  have  force  in  said  territory  that  shall  in  any  manner 
whatsoever  interfere  with  or  affect  private  contracts  or  engagements,  boTia  fide,  and 
without  fraud  previously  formed;"  nor  by  article  4  of  said  ordinance  prohibiting 
the  territorial  legislatures  from  interfering  **with  the  primarv  disposal  of  the  soil 
by  the  United  States  in  congress  assembled,  nor  witii  any  regulations  congress  may 
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find  necessary  for  securing  the  title  in  such  soil  to  the  bona  fide  parchasera."  Ma^ 
nard  v.  ValetUiiie  (Wash.),  I,  840. 

2.  The  Right  of  a  Wife  to   Land  Claimed  under  the  Oregon  Donation  Lav 

does  not  become  perfect  until  the  residence  and  cultivation  thereon  by  her  husband, 
as  her  husband,  is  complete.  Such  act  contemplates  a  common  residence  and  settle- 
ment by  both  husband  and  wife.  Consequently,  an  act  of  the  legislature  of  Oregon, 
divorcing  a  husband,  who  had  located  a  section  of  land  under  such  act»  from  his 
wife,  who  had  never  been  a  resident  of  Oregon,  does  not  impair  any  of  the  wife's 
right  of  property  in  such  land  which  the  legislature  was  prohibited  from  impairiBg 
by  the  United  States  constitution.     Id, 

3.  Leoislatukb  of  Colorado  has  No  Power,  under  the  Constitution,  to  Grajst 

Divorces,  nor  can  it  validate  a  decree  for  divorce  which  was  absolutely  void  for 
want  of  jurisdiction  of  the  court  over  the  person  against  whom  it  waa  rendered. 
Israel  v.  AHhur  (Col.),  I,  286. 

4.  The  Act  of  the  Territorial  Legislature  of  1852,  in  so  Far  as  It  Granted 

to  the  Probate  Courts  jurisdiction  in  cases  of  divorce  for  statutory  caoses,  is 
valid.     WhUmore  v.  Harden  (Utah),  I,  424. 
6.  No  Judicial  Tribunal  in  This  Country  can  Take  Jurisdiction  of  Divorcs 
Cases  without  the  authority  of  a  statute.    Such  cases  are  mii  generis^  and  are  neither 
intrinsically  actions  at  law  nor  suits  in  equity.     Id. 

6.  The  Granting  of  Divorces  is  not  Necessarily  a  Judicial  Act,  and  conse- 

quently  the  legislature  may  grant  divorces,  in  the  absence  of  express  constitutional 
provisions  to  the  contrary,  although  all  judicial  power  has  been  conferred  upun 
another  department  of  the  government.    Id. 

7.  After  the  Happening  of  the  Contingency  upon  Which  the  Interest  of  a 

DivoiiCED  WirE  in  the  property  of  her  husband  set  apart  to  her  has  ceased,  the 
court  can  not  so  modify  the  decree  of  divorce  as  to  cut  ofif  the  lien  of  a  mortage 
which  has  attached  against  the  property  of  the  former  husband,  subsequent  to  Um 
happening  of  such  contingency.     Id. 

8.  Extreme  Cruelty  to  Warrant  a  Divorce  on  Such  Ground  need  not  be  accom- 

panied by  physical  violence,  but  must  be  such  as  to  occasion  danger  to  life,  limb, 
or  health,  or  the  reasonable  apprehension  of  8uch>  danger.  Kdly  v.  KeUy  (Nev.),  I, 
143. 

9.  False  Accusations  of  Marital  Infidelity  on  the  Part  of  the  Husband,  made 

by  the  wife,  may  in  certain  cases  constitute  .such  extreme  cruelty  as  to  entitle  him 
to  a  divorce.    Id. 

10.  Decease  of  the  Husband  after  a  Decree  of  Divorce  has  been  Granted  in  bis 
favor,  and  before  proceedings  in  error  thereon  are  instituted,  does  not  operate  to 
prevent  a  review  and  reversal  of  such  decree.     Isrdel  v.  Arthur  (Col.),  I,  289. 

IL  Divorce — Division  of  Property — ^Discretion  of  Court. — ^After  a  divorce  baa  been 
granted,  the  division  of  the  property  is  left  to  the  discretion  of  the  trial  court,  snd 
the  exercise  of  such  discretion  will  not  be  interfered  with  by  the  appellate  ooart 
unless  the  same  has  been  abused.     Lake  v,  LaJce  (Nov.),  IV,  159. 

See  Abatement,  1;  Consideration,  4;  Judgment,  13;  Marrtkd  Wohkn,  8;  New 

Trial,  45;  Summons,  4. 

DOMICILE. 
See  Justices'  Courts,  9. 

DRUNKENNESS. 
See  Criminal  Law  and  Practice,  19;  Forgery,  4. 

DUE  BILLS. 
See  Justices'  Courts,  9. 

DUELING. 
See  Murder  and  Manslaughter,  4. 

DUE  PROCESS  OF  LAW. 
See  CoKSTirunoKAL  Law,  9;  Nuisance,  7;  Swamp  Lasdb,  1. 
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DUPLICITY. 

I.  DTrFLiQrr7  in  Plea  is  Eqctitt. — Duplicity  and  nmltifarioasness  in  a  plea,  in  a  soit 
in  equity,  lenders  it  bacL    Sharon  y.  Hill  [VJ,  8,  Or,  Ct.,CiL),lY,  IW. 

DUTIES  ON  IMPORTS. 

1.  BuEBS  OF  Sbcbetaby  OP  Treasury  Inconsistent  with  Statute  Void. — A  rule 

preRcribed  by  the  secretary  of  the  treasury  for  the  guidance  of  collectors  of  ports, 
making  a  certificate  of  the  owner  of  the  spring  producing  natural  mineral  water 
the  only  evidence  that  the  waters  are  natural  and  not  artificial  mineral  waters,  is 
not  conclusive  upon  the  rights  of  the  importer,  who  sues  to  recover  an  excess  of 
duties  exacted  and  collected  in  obedience  to  such  rule,  on  natural  mineral  waters 
imported  by  him.  Paacai  et  cU,  v.  Sullivan^  CoUector,  etc,  (U.  S.  Cir.  Ct.,  CaL), 
111,  063. 

2.  Same. — Such  a  rule,  if  conclusive  on  the  rights  of  the  importer,  would,  in  effect,  change 

the  rate  of  duties  prescribed  by  the  act  of  congress,  and  therefore  be  inconsistent 
with  the  law  and  void.    Id. 

3.  Revised  Statutes. — Section  251  of  the  revised  statutes  considered.     Id. 

4.  Grain  Bags  Manufactured  in  the  United  States,  Return  op,  Free  op  Duty. — 

Under  section  9  of  the  act  of  congress  of.  February  8, 1875,  grain  bags  manufactured 
in  the  United  States,  when  exported  filled  with  American  products,  may  be  returned 
to  the  United  States  free  of  duty,  notwithstanding  such  bags  were  manufactured 
from  foreign  material,  and  at  the  time  of  exportation  the  manufacturers  were  paid 
a  *'  drawback  "  for  duties  on  such  material.  Balfour  et  oLy.  Sullivan,  Collector,  etc. 
(U.  S.  Cir.Ct.,  Cal.),  II,  228. 

5.  The  I^rovision  op  Such  Section  authorizing  the  return,  "under  such  rules  and 

regulations  as  shall  be  prescribed  by  the  secretary  of  the  treasury,*'  does  not  au*" 
thorize  that  officer  to  prohibit  the  return  unless  duties  are  paid.     Id, 

DYING  DECLARATIONS. 
See  MuiCDER  and  Manslaughter^  59,  60,  66. 

EASEMENTS. 

1.  Thb  Owner  op  an  Easement  op  Way  has  l^o  Right  to  Possess  the  Land  as  such 

upon  which  it  is  imposed.  Ho  has  a  right  merely  to  enjoy  the  way.  Tiie  owner 
of  the  land  burdened  with  the  easenent  is,  in  law,  in  possession  of  the  land.  Con- 
sequently the  mere  exercise  of  the  right  of  way,  either  by  the  owner  thereof  or  his 
tenants,  will  not  give  him  actual  possession  of  the  land  upon  which  it  is  imposed. 
Lachman  et  cd.  v.  Bcwnett  et  cd.  (Nov.),  II.,  259. 

2.  The  Owner  op  Such  Easement  is  not  Justified  in  Taking  Forcible  Possession 

of  the  land  upon  which  it  is  imposed,  from  the  fact  that  the  owner  of  such  land  has 
obstructed  his  right  of  way.     Id. 

3.  Right  op  Way  of  the  Northern  Pacipic  Railroad  through  the  Public  Lands 

IS  AN  Easement  .therein,  and  such  an  interest  in  the  land,  that  personal  articles 
attached  to  the  soil  and  annexed  to  the  casement  within  the  bouudaites  of  the  right 
of  way  become  a  part  of  the  land,  and  therefore  partake  of  and  are  included  in  the 
exemption  from  taxation  that  belongs  to  the  right  of  way,  and  hence  a  lax  levied 
upon  **  twenty  miles  of  railroad  "  constructed  upon,  over,  or  through  such  right  of 
way,  in  the  territories  of  the  United  States,  is  a  tax  levied  upon  property  that  is 
exempt  from  taxation,  and  therefore  void.  N.  P.  R.  R.  Co,  v.  Garland  (Mont. ),  II, 
326. 

4.  Any  Encroachment  upon  the  Quiet  Enjoyment  op  an  Easement,  whether  created 

by  grant  or  prescription,  will  be  prevented  by  injunction.     Id. 

5.  Easement  to  Flow  Water  on  Land  of  Another. — Where  by  reason  of  the  posi- 

tions of  two  tracts  of  land  one  owes  a  servitude  to  the  other  to  receive  surface  water 
naturally  flowing  therefrom,  the  water  can  not  be  forced  back  by  any  act  of  the 
owner  of  the  servient  tenement.     West  v.  Oirard  (Cal.),  Ill,  648. 

:education. 

See  Board  op  Education. 
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EJECTMENT. 

1.  Ejectment. — The  action  of  ejectment,  as  defined  and  regulated  by  the  Oregon  code 

of  civil  procedure  (c.  4,  tit.  1),  is  a  possessory  action,  and  although  the  estate  or 
interest  of  the  parties  in  the  premises  may  be  ascertained  by  the  verdict  therei!i, 
yet  the  plaintiff  can  only  have  judgment  for  the  possession  wrongfully  withhei-i 
from  him,  with  damages  for  such  detention  and  costs;  and  the  defendant  can  only 
have  judgment  for  costs.     Goldsmith  v.  Smith  et  al.  (U.  S.  Cir.  Ct.,  Dr.),  IV,  7. 

2.  Idem. — Between  Tenants  in  Common. — A  co-tenant  can  not  maintain  the  actica 

against  his  co-tenant,  unless  the  possession  is  actually  and  wrongfully  withheld  frxjca 
him  or  his  right  thereto  wholly  denied.     Id, 

3.  Co-tenants — Adversb  Claim  by  One  against  the  Other. — Where  a  co-tenant  is 

in  possession,  and  another  co-tenant  claims  an  estate  or  interest  in  the  premises  he!  1 
in  common,  adverse  to  him,  his  remedy  is  by  a  suit  in  equity  for  the  purpose  of  (K- 
termining  such  adverse  claim,  as  provided  in  section  500  of  the  Oregon  code  of  civil 
procedure.     Id, 

4.  Title  from  Common  Grantor — Ejectment. — ^In  an  action  of  ejectment,  where  both 

plaintiff  and  defendant  deraien  title  from  a  common  grantor,  such  c;rantor*8  right  of 
possession  can  not  be  denied  by  either.     Rego  v.  Van  Pelt  (Cal.),  II,  O^* 

5.  Quitclaim  Deed — Effect  of. — A  quitclaim  deed,  even  prior  to  the  act  of  Febru- 

ary 22,  1854,  operates  as  a  conveyance  in  California,  although  there  was  no  prwtf- 
dent  estate  or  interest  in  the  grantee,  and  enables  him  to  maintain  ejectment  if  his 
grantor  could  have  done  so.     Id, 

6.  Ejectment  by  Tenant  in  Common — Pleading  Ouster. — The  complaint  in  an  ac- 

tion of  ejectment  by  a  tenant  in  common  against  his  co-tenant,  whicu  avers  that  the 
latter  is  in  possession  of  the  common  property,  and  the  whole  thereof,  withholds  the 
possession  of  the  whole  thereof  from  plaintiff,  and  excludes  him  from  the  same,  si;f- 
hciently  alleges  an  ouster.     Id, 

7.  Action  for  Realty — Defense. — A  defendant  \j\  an  action  for  the  possession  of  resl 

estate,  when  he  claims  only  a  part  of  the  tract  sued  for,  must  show  wliat  part  be 
claims.  Croesus  Mining  etc,  Co,  v.  Colorado  Land  etc.  Go,  (U.  S.  Cir.  Ct.,  CoL),  I, 
451. 

8.  Judgment  for  the  Defendant  in  an  Action  of  Ejectment  will  be  Affirmed 

where  the  findings  do  not  show  that  the  plaintiff  ever  had  any  title  to  or  estate  in 
the  lands  sought  to  be  recovered.     Ilodgdon  v.  UnderhiU  (Cal.),  I,  343. 

9.  Defenses  of  Possession  under  a  Written  Contract  of  Sale,  with  Payment  of 

the  purchase  money,  and  matters  constituting  an  estoppel  in  pais,  can  not  be  rehf  .1 
on  in  an  action  of  ejectment;  but  the  refusal  of  the  court  to  strike  out  such  defen^e^ 
will  not  warrant  a  reversal  where  the  jury  speciallv  find  that  the  defendant  was  the 
owner  in  fee  and  entitled  to  the  possession  df  the  land  in  dispute.  Neu^y  y.  Row- 
land (Or.),  I,  521. 

10.  Judgment  in  an  Action  of  Ejectment  should  be  for  the  Plaintiff  when  the 
defendant  has  no  claim  to  the  demanded  premises  beyond  what  his  naked  posaessiua 
^ave  him,  and  at  the  time  of  the  commencement  of  the  action  the  plaintiff  had  the 
legal  title,  and  was  entitled  to  the  possession.  Shofjer  v.  Malzen  et  al,  (CaL),  II, 
129. 

11.  Ejecfment — Findings — Evidence. — A  finding  for  the  plaintiff  in  an  action  of  eject- 
ment is  supported  by  the  evidence,  when  the  defendant  offerd  no  evidence,  and  the 
plaintiff  ^ives  in  evidence  a  judgment  roll  showing  a  judgment  in  his  favor,  and 
against  the  defendant,  an  execution  duly  issued  thereon,  a  sale  of  the  demandenl 
premises  to  him;  also  a  writ  of  attachment  and  a  sheriff's  return,  showing  a  levy 
thereunder,  which  had  never  been  released,  and  evidence  that  subsequent  to  the 
levy  of  the  attachment,  and  prior  to  the  judgment,  defendant  was  in  possession  of 
the  premises.     Royon  v.  Guillee,  (Cal.),  II,  ToU. 

12.  Ejectment — Foreclosure  DECRhE,  \Vno  Barred  by. — In  an  action  of  ejectment 
by  the  owner  of  a  leasehold,  after  the  plaintiff  has  proved  prima  facie  his  right  to 
recover  the  demanded  premises,  a  defendant  who  claims  under  a  foreclosure  decree 
against  the  owner  in  fee  nmst  show  atlinnatively  that  the  plaintiff  or  his  assigniirs 
were  barred  by  such  decree.     Enos  v.  Cook  ct  al.  (Cal.),  II,  73.3. 

13.  Trespass  for  Mksne  Profits — Ejfx'tmi!nt — Judgment. — Damages  for  withhold- 
ing real  property,  or  for  the  reQts  and  ])rolits  tliereof,  can  not  be  recoveretl  in  jui 
action  of  ejectment  unless  judgment  is  also  given  fur  the  I'ecovery  of  the  posacasion. 
Locke  V.  Pderji  (CaL),  H.  725. 

See  Adverse  Posskssion,  3,  5,  G;  Canckllatios,  7;  Deed,  5,  25;  Denver  Tows  SrrE, 
2;  FoiiciBLE  Entry  and  Detainku,  7;  G:;owino  Crops,  3;  Husband  and  Wife, 
4;  Judgment,  33;  Tenani^  in  Common. 
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election  of  officers. 

L  Act  Pkovidino  fob  Special  Election. — Where  an  act  of  the  legislature  providing 
for  a  Rpecial  election  on  the  question  of  tlie  remox'al  of  a  county  seat  designates 
that  such  election  shall  be  conducted,  and  the  yotes  cast  thereat  shall  be  counted 
and  returned,  by  certain  officers  and  boards  named  therein,  but  fails  to  state  the  in- 
dividuab  who  shall  constitute  the  same,  it  will  be  presumed  that  the  legislature 
referred  to  the  officers  and  boards  of  the  same  name  existing  under  the  general  elec- 
tion laws.      Wells  et  at.  v.  Taylor  et  al.  (Mont.),  II,  252. 

2.  Disqualification  of  Election  Officers,  Effect  of. — Where  no  question  is  raised 

as  to  the  fairness  of  the  vote  and  the  honesty  of  the  count,  an  election  will  be  valid 
although  the  officers  conducting  the  same  were  not  duly  sworn  or  chosen,  and  did 
not  possess  the  qualifications  requisite  for  their  office.     Id. 

3.  Bribery  of  Voters,  What  is. — An  election  to  determine  the  removal  of  a  county 

seat  will  not  be  invalidated  by  the  fact  that  prior  to  the  election  certain  inhabitants 
of  the  county  presented  an  offer  to  the  voters,  in  the  form  of  a  bond,  conditioned 
for  the  building  of  certain  county  buildings  at  a  designated  place,  provided  a  ma- 
jority of  the  votes  cast  were  in  favor  of  changing  the  county  scat  to  such  place. 
Such  an  offer  was  not  bribery    Id. 

4.  Removal  of  County  Seat  of  Jefferson  County. — Where  a  majority  of  the  votes 

cast  on  the  election  to  determine  the  question  whether  the  county  seat  of  Jefferson 
county  should  be  removed  from  Radersburg  to  Boulder  City  were  in  favor  of  such 
latter  place,  the  officers  of  such  county  may  make  such  removal,  although  the 
county  commissioners  failed  to  make  the  order  contemplated  by  section  C  of  the  act 
of  1883,  causing  the  books,  records,  papers,  and  effects  of  the  county  to  be  removed. 
Id. 

5.  Admission  of  Voters,  Evidence  of. — ^In  an  action  to  determine  the  result  of  an 

election,  the  admissioqs  of  certain  voters,  made  after  the  election,  to  the  relator, 
touching  their  qualifications  as  electors,  are  not  competent  evidence.  People  ex  reL 
Dean  V.  Commiasionera  of  Grand  County  (Col.),  II,  113. 

6.  Election  to  Determine  the  Removal  of  County  Seat. — In  the  election  to  deter- 

mine the  removal  of  the  county  seat  of  Grand  county  from  Hot  Sulphur  Springs  to 
Grand  Lake,  the  votes  cast  by  the  local  voters  at  such  latter  place  in  favor  of  Grand 
Lake,  west  side,  should  be  counted  for  Grand  Lake.     Id, 

7.  Findings  of  the  Lower  Court  in  an  action  to  determine  the  result  of  such  elec- 

tion reviewed,  and  held  supported  by  the  evidence.     /(/. 

8.  Election  of  Senators  from  Odd-numbered  Districts. — Under  section  5,  article 

4,  of  the  constitution  of  1879,  senators  elected  in  1882,  from  districts  designated 
by  odd  numbers  only  hold  their  offices  for  two  years.  Their  successors,  to  be  elected 
at  the  election  of  1884,  only  hold  offices  until  the  election  of  1886,  under  the  act  of 
1883.     AlcPheraon  v.  Bartlett  et  al.  (CaL),  III,  685. 

9.  Contested  Election — Tie  Vote— Costs.— In  a  contested  election  case,  where  the 

vote  as  between  the  contestant  and  respondent  is  a  tie,  the  respondent  is  not  en- 
titled to  bis  costs.     Soto  v.  Vanoy  (CaL),  III,  48. 

10.  Judgment  Affirmed  on  authority  of  Staude  v.  Election  CommisHonerSf  10  Fac.  C. 
L.  J.  29.     People  v.  Greenlaw  (Cal. ),  III,  435. 

11.  Election  of  Officeils — Construction  of  Constitution. — Under  the  constitution 
all  necessary  state,  county,  and  township  officers  must  be  elected  by  the  people  of 
the  locality  immediately  concerned.  State  ex  rel.  Perry  v.  CommiHAioneni  of  Eureka 
County  (Nev.),  IV,  121. 

12.  Tub  Same — Election  of  County  Assessors — Extension  of  Term. — County  as- 
sessors are  necessary  officers  within  the  meaning  of  the  constitution,  and  must  be 
elected  by  the  people.  Tho  legislature  has  no  power  to  extend  the  terms  of  such 
officers  beyond  the  time  for  which  they  were  elected,  except  in  cases  of  emergency. 
Id. 

13.  Ln  an  Action  to  Contest  the  Rioht  of  a' Defendant  to  an  Office  to  which 
he  has  been  declared  elected,  if  the  evidence  satisfied  the  court  that  the  ballots  from 
certain  precincts  ha«l  not  been  tampered  with,  it  should  adopt  the  result  of  such 
ballots  as  recounted,  and  not  as  returned  by  the  ofiicers  of  the  election.  Coglan  v. 
Z?^arrf(Cal.),  I,  862. 

14.  In  Si  cu  an  Action  the  Returns  snorLo  be  Reckiveo  as  Prima  Facie  True, 
and  tlie  ballots  are  not  better  evidence  to  overcome  tlio  returns,  unless  the  contest- 
ant shall  affirmatively  prove  that  tlie  ballots  remained  in  the  same  condition  as  they 
were  when  delivered  to  the  proper  custody  by  the  judges  of  election.     Id. 

See  Corporations,  39;  Justices'  Courts,  U. 
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embezzlement. 

1,  Indictment  for  Embezzlement  by  a  Bailee. — The  safficiency  of  an  indictment  is  to 

be  tested  by  the  reqnirements  of  the  criminal  practice  act,  and  not  by  the  rules  of 
the  common  law.  Under  such  act  an  indictment  for  embezzlement  by  a  bailee  is 
sufficient  which  cha**ges  that  the  defendant,  on  a  day  and  at  a  place  certain,  '*  having 
been  intrusted  as  bailee  by  one  Hill  with  two  certificates  of  deposit  of  money  in  a 
certain  bank,  to  wit,  one  for  the  sum  of  five  thousand  dollars  and  the  other  for  the 
sum  of  four  thousand  dollars,  both  payable  to  the  order  of  and  both  being  the  prop- 
erty of  said  Hill,  did  collect  and  receive  thereon  and  therefor  from  said  bank,  and 
as  bailee  was  by  said  bank  and  said  Hill  intrusted  to  carry  and  convey  from  said 
bank  to  said  Hill  money  to  the  amount  and  value  of  nine  thousand  dollars,  proceeds 
of  said  two  certificates;  and  said  defendant  being  so  as  aforesaid  intrusted  as  bailee 
with  said  certificates  and  said  money  to  said  amount  of  nine  thousand  dollars,  the 
property  of  said  Hill,  afterward  on,  etc.,  at,  etc.,  did  fraudulently  and  feloniously 
convert  the  same  and  the  proceeds  thereof  to  his  own  use,  contrary,"  etc.  Such  in- 
dictment does  not  charge  more  than  one  offense,  and  need  not  specify  the  nature  of 
the  bailment.     PtopU  v.  HiU  (Utah),  II,  476. 

2.  Information  Charging  the  Defendant  with  the  Crime  op  Embezzlement  is  not 

demurrable  for  describing  him  as  a  ^^  bailee  cLCCommodcUum,"  if  otherwise  unobjec- 
tionable.    People  V.  F lores  (Cal.),  I,  137. 

8.  Inpokmation  for  Embezzlement  bt  Postmaster. — ^The  circuit  court  has  jurisdiction 
to  try  offenders  for  misdemeanors  and  offenses  not  capital  or  otherwise  infamous, 
such  as  embezzlement  by  a  postmaster,  under  section  54S3  of  the  revised  statutes, 
upon  informations  filed  oy  leave  of  the  court.  Whether  an  information  presents  a 
proper  case  for  granting  leave  to  the  United  States  attorney  to  file  it,  is  a  question 
for  the  exercise  of  a  sound  discretion  by  the  court.  United  Stales  v.  ReilUy  (U.  S. 
Cir.  Ct.,  Nev.),  II,  688. 

4.  An  Information  Filed  by  Leave  of  the  Court  will  not  be  Stricken  from  the 
files  where  it  is  verified  by  the  direct  positive  affidavit  of  the  United  States  attor- 
ney, and  upon  being  arrested  upon  a  warrant  issued  thereon,  the  prisoner  has  been 
examined  and  held  to  answer  for  the  offense  charged  therein,    /d, 

EMINENT  DOMADT. 

1.  The  Jurisdiction  of  the  County  Court  to  Hear  and  Dbtekminb  a  Procebdtno 

FOR  the  Condemnation  of  Land  for  the  use  of  a  railroad  is  primarily  determined 
by  the  allegations  of  the  petition.  When,  however,  the  award  of  the  jury  shows 
that  the  amount  of  compensation  to  be  paid  to  the  owner  exceeds  the  amount  to 
which  the  jurisdiction  of  such  court  is  limited,  the  apparent  jurisdiction  thereof  no 
longer  exists,  and  the  court  should  dismiss  such  proceeding  at  the  cost  of  the  peti- 
tioner. Nor  is  jurisdiction  regained  by  the  action  of  the  court  in  setting  aside  the 
verdict  as  a  prelude  to  the  dismissal.  Denver^  Westejm  <fc  Pacific  Ky  Co.  v.  Church 
(Col.),  I,  611. 

2.  Condemnation  OF  Land — Jurisdiction  of  County  Court  over. — When  the  awanl 

of  the  jury,  in  a  proceeding  for  the  condemnation  of  land,  shows  that  the  amount  of 
compensation  to  oe  paid  the  owner  exceeds  the  amount  to  which  the  jurisdiction  of 
the  county  court  is  limited,  the  court  must  dismiss  such  proceedings  at  the  costs  of 
the  petitioner.     Denver  «£?  i?io  Grande  Railway  Co.  v.  Otis  (CoL),  II,  120. 

3-  Condemnation  of  Land — Pleading — Evidence. — In  an  action  to  condenm  a  parcel 
of  land  for  a  public  street,  when  the  complaint  alleges  that  the  defendants  are  the 
owners  of  the  land  sought  to  be  condemned,  the  plaintifi^  cannot  give  evidence  that 
the  defendants  had  already  dedicated  such  land  as  a  street,  for  the  purpose  of  affect- 
ing the  question  of  damages.     City  of  San  Jose  v.  Reed  et  at.  (Cal.),  II,  883. 

4.  The  Necessity  for  a  Condemnation  of  Property  for  a  Municipal  or  Pubuc 
Use  is  Sufficiently  Shown  by  an  allegation  in  the  complaint  which  sets  forth  the 
ordinance  of  the  city  council  authorizing  such  condemnation,  and  avers  '*  that  it  is 
now  necessary  to  condemn  said  land  for  public  use  agreeably  to  the  provisions  of 
said  ordinance."     Los  Angelrs  v.  WaJdron  (Cal.),  I,  335. 

6.  Notice  of  the  Presentation  to  the  Court  of  a  Petition  for  the  Condemna- 
tion OF  Land,  required  to  be  published  by  the  charter  of  the  city  of  Los  Angeles, 
is  in  the  nature  of  a  summons,  which  is  waived  by  the  defendants  apprearing  and 
demurring  to  the  petition.     Id. 

6.  Ordinance  Providing  for  a  Remonstrance  against  a  Proposed  Assessment,  by 
the  owners  of  property  within  the  limits  to  be  assessed,  and  which  describes  such 
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limits  as  extending  "on  both  sides  of  Main  street,  from  Washington  street  to  Adams 
street,"  is  safficiently  definite.     Id, 

7.  Descsiftion  in  the  Complaint  or  Lands  Sought  to  be  Condemned  held  suffi- 

cient.   Id. 

8.  Condemnation  or  Land,  Ordinance  tor — Pleading. — ^The  necessity  for  a  con- 

demnation of  property  for  a  municipal  or  public  use  is  sufficiently  shown  by  an  alle- 
^tion  in  the  complaint,  which  sets  forth  the  ordinance  of  the  city  council  author- 
izing such  condemnation,  and  avers  "that  it  is  now  necessary  to  condemn  said  land 
for  public  use  agreeable  to  the  provisions  of  said  ordinance. "  The  existence  of  such 
ordinance  is  sufficiently  shown  by  an  allegation  that  the  same  was  "duly  passed 
and  adopted,"  and  which  sets  forth  the  ordinance.  City  of  Los  Angeles  v.-  Waldi-on 
etcU.  (CaL),  m,  42. 
0.  Ordinance  Providing  vob  a  Remonstrance  against  a  Proposed  Assessment, 
by  the  owners  of  property  within  the  limits  to  be  assessed,  and  which  describes 
such  limits  as  extending  "on  both  sides  of  Main  street  from  Washington  street  to 
Adams  street,"  is  sufficiently  definite.     Id. 

10.  Description  in  the  Complaint  of  Lands  Sought  to  be  Condemned  held  suf- 
ficient.   Id. 

11.  Condemnation  op  Land — Judgment — Execution. — The  defendant,  in  an  action 
for  the  condemnation  of  land  for  the  use  of  a  railroad,*  in  whose  favor  judgment  is 
given  for  the  cost  of  fences  and  cattle-guards  along  the  line  of  plamtiff 's  road,  is 
entitled  to  an  execution  to  enforce  the  payment  of  the  amount  adjudged  it,  if  the 
plaintiff,  after  electing  to  build  such  fences  and  cattle-guards,  fails  to  execute  to 
the  defendant  a  bond  with  sureties  in  double  the  assessed  cost  of  the  same.  A  bond 
which  has,  in  the  aggregate,  but  one  surety  in  double  such  assessed  cost  is  insuffi- 
cient.    CaHfamia  Southern  B.  R.  Co.  v.  Soutliem  Pacific  R.  R.  Co.  (Cal.),  Ill,  4Q. 

12.  Action  for  Condemnation  of  Land—Form  of  Verdict. — ^In  an  action  for  the 
condemnation  of  land  for  the  use  of  a  railroad,  a  verdict  is  sufficient  in  form  which 
finds  in  effect  that  the  defendants  are  entitled  to  damages  in  the  sum  named 
therein.     Oregon  Railway  Co.  v.  Bridwell  et  ai.  (Or.),  II,  821. 

13.  The  Same — Form  of  Judgment. — In  such  action,  no  judgment  in  persotiasm  against 
the  plaintiff  can  be  rendered.  The  judgment  should  appropriate  the  right  of  way 
to  the  plaintiff's  use  after  payment  of  the  damages  assessed  by  the  jury.     Id. 

14.  The  Complaint  in  an  Action  against  a  Corporation  for  the  Condemnation  of 
A  Strip  of  Land  for  the  right  of  way  for  a  railroad  sufficiently  complies  with  the 
requirements  of  the  code  of  civil  procedure,  section  1244,  subdivision  2,  when  it 
states  the  name  of  the  defendant,  and  shows  that  it  was  the  known  owner  and 
claimant  of  the  land  sought  to  be  condemned.  California  SotUhem  R.  R.  Co.  v.  Col- 
ten  Land  and  Water  Co.  (Cal.),  I,  470. 

15.  The  Compensation  to  Which  the  Owner  of  Land  is  Entitled,  in  a  proceeding  to 
'condemn  the  same  for  the  use  of  a  railroad,  is  the  market  value  of  such  land  al  the 
time  of  making  the  assessment,  and  not  such  value  at  the  time  of  issuing  the  sum- 
mons.    Id. 

16.  An  Action  for  the  Condebination  of  Land  must  be  Brought  and  tried  in  the 
county  in  which  the  land  is  situated.  Caiybmia  Southern  R.  R.  Co.  v.  Southern 
Pacific  R.  R.  Co.  (Cal.),-III,  357. 

17.  Proceedings  for  the  Condemnation  of  Land  should  be  Brought,  and,  it  seems, 
prosecuted,  in  the  county  in  which  the  land  is  situated.  California  Southern  R.  R. 
Co.  V.  SoiUhem  Pacific  R.  R.  Co.  (Cal.),  III.  301,  302. 

18.  What  Constitutes  a  "Taking"  or  "Damaging"  of  Private  Propbrtt,  within 
the  meaning  of  the  constitution,  stated,  and  the  distinctions  between  commented 
upon  and  explained.     Denver  v.  Bayer  (Col. ),  I,  606. 

19.  Judgment  Affirmed  on  authority  of  CaI\fomia  Southern  R.  R.  Co.  v.  Kimball^  61 
Cal.  90.  California  Southern  R.  R.  Co.  v.  Cotton  Land  and  Water  Co.  (Cal.),  Ill, 
377. 

See  Appeal,  18;  Certiorari,  14;  I^uisance,  4;  Removal  of  Causes,  2,  3. 

ENDORSEMENT. 
See  Negotiable  Instrumsrts,  16, 16« 

ENTRY. 
See  Forcible  Entry  and  Detainer. 
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EQUITY. 

1.  The  Superior  Court  has  Jurisdiction  of  an  Equitable  Action  Brought  to 

Compel  an  Assignee  in  Insolvency  to  perform  his  trust,  and  account  for  the 
proi>erty  aesigned.  The  remedy  afforded  creditors  in  such  cases,  under  the  law 
regulating  insolvency  proceedings,  is  not  exclusive.  Sanderson  v.  Mcintosh  (CaL), 
I,  784. 

2.  A  Court  of  Equht  will  not  Set  Aside  a  Judgment  of  a  Court  of  Law,  ani 

snbaequent  proceedings  thereunder,  for  the  reason  that  the  complaint  in  the  action 
in  wliich  such  judgment  was  rendered  was  filed  on  a  legal  holiday,  when  there  i^ 
nothing  in  the  record  to  indicate  that  the  debt  for  which  such  action  waa  brought 
was  not  justly  due,  especially  when  the  party  seeking  equitable  relief  negligently 
omitted  to  avail  himself  of  such  defense  in  the  action  at  law.  Peterson  v.  \yeisM>eui 
Bro!*.  &  Co.  (Cal.),  I,  853. 

3.  A  Suit  in  I^Iquity  for  the  Purpose  of  Determining  an  Adverse  Claim,  cstatp, 

or  interest  in  real  property,  under  section  500  of  the  code  of  civil  procedure,  can 
not  be  brought  by  a  person  not  in  possession.  Such  section  has  no  effect  upcm  the 
ordinary  jurisdiction  of  courts  of  equity  as  to  cases  not  within  the  scope  of  its  ojioni- 
tion.  Its  puriiose  is  to  enlarge,  not  to  impair,  such  jurisdiction.  Coolidfje  v.  /or- 
ward  (Or.),  I,  832. 

4.  Equity  will  Interfere  to  Protect  Rights  when  it  sufficiently  appears  that  the 

evidence  by  which  such  rights  can  be  established  is  liable  to  be  lost.  N,  P,  R.  It. 
Co,  V.  Carland  (Mont.),  II,  326. 
6.  Sjate  Demands — Equity  may  Refuse  to  Entertain. — A  court  of  equity  may 
refuse  to  entertain  a  suit,  brought  after  unreasonable  delay,  although  the  defendant 
has  not  in  his  answer  alleged  that  the  claim  is  stale.  A  delay  of  more  than  twenty 
years  in  bringing  this  action  held  unreasonable.  Harris  et  al  v,  JJiUegcLss,  Admin- 
istratrix, etc,  et  al.  (Cal.),  IV,  355. 

See  Bona  Fide  Purchasers;  Cancellation;  Consideration,  1;  Corporations,  47, 
49;  Duplicity;  Estoppel,  4;  Evidence,  13;  Forcible  Eni-ry  and  Detainer,  1; 
Fraod,  3-6;  Infants,  6;  Injunction;  Laches,  1,  4;  Mistake;  Specific  Perform- 
ance; Trespass,  1;  United -States  Courts,  1. 

ESCAPE  FROM  STATE  PRISON. 

1.  Overt  Attempt  to  Escape  from  State  Prison — Evidence  of  PuNismiENT  after 
Capture — Indictment. — An  indictment  for  an  overt  attempt  to  escape  frum  the 
state  prison  is  sufficient  if  it  alleges  that  the  defendant,  while  lawfully  confined  in 
state  prison  under  a  judgment  of  a  competent  court,  for  the  crime  of  burglary,  did 
make  an  overt  attempt  to  escape  therefrom;  that  he  did  unlawfully,  forcibly,  and 
feloniously  break  out  of  the  cell  in  said  prison,  in  which  he  was  confined,  and  out 
of  tho  building  in  which  said  cell  was  and  is.  It  is  unnecessary  to  aver  that  a  certi- 
fied copy  of  the  judgment  against  tho  defendant,  for  burglary,  has  been  delivered 
to  the  warden  of  the  state  prison.     At  tho  trial  of  such  indictment  evidence  of  the 

Eunishment  received  by  the  defendant  at  tho  hands  oC  the  prison  authorities  after 
is  recapture  is  immaterial.    State  y.  Angela  (Nev.),  IV,  482. 

ESTATES  OF  DECEASED  PERSONS. 

1.  The  Probate  Court  having  Only  an  Inferior  and  Limited  JuiasDicriON  con- 

ferred by  express  provisions  of  statutes,  jurisdiction  must  appear  affirmatively  ujwn 
its  record;  it  can  not  be  presumed.     Chaves  v.  Perea  (N.  M.),  I,  807. 

2.  The  Probate  Court  has  No  Jurisdiction  to  Pass   upon  a  Claim  against  the 

estate  of  an  intestate,  presented  to  it  for  allowance,  unless  the  administrator  of  such 
estate  be  present  in  court  while  the  evidence  is  being  taken  and  the  claim  passed 
upon,  or  has  had  an  opportunity  to  be  present  and  to  be  heard  by  having  a  citation 
to  appear  served  on  him.  Unless  such  requirements  have  been  complied  witli,  an 
appeal  from  the  judgment  of  the  probate  court  allowing  or  rejecting  a  claim  moat 
'  be  dismissed.     Id, 

3.  Tub  District  Court  op  a  Territory  is  not  a  United  States   District  or 

Circuit  Court. — When  the  Unitetl  States  comes  into  court  to  enforce  its  righta,  it 
must  come  in  as  any  other  suitor,  and  the  proceedings  in  such  action  must  be  ia 
accordance  with  local  laws  in  force  at  the  time  in  tho  state  or  territory  where  such 
a.ction  is  pending.     United  States  v.  Hailey,  Administrator,  etc.  (Idaho),  II,  324. 
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4.  In  Pbosecutino  a  Claim  against  an  Administrator,  the  Probate  Laws  in 

Force  where  the  actioa  is  pending  must  govern  and  determine  the  method  of  pro* 
cedure.     Id. 

5.  A  Claim  in  Favor  of  the  United  States  against  the  Estate  op  a  Deceased 

Person  must  be  presented  for  allowance  before  an  action  can  be  maintained  thereon. 
Id, 

6.  The  Circuit  Court  has  No  Jurisdiction  of  an  Action  Brought  by  an  Admin- 

istrator against  a  former  administrator  of  the  same  estate,  who  had  been  removed 
from  his  office,  to  obtain  an  accounting  and  a  judgment  for  the  balance  of  the  property 
of  such  estate  in  the  hands  of  the  'latter.  8uch  an  action  is  within  the  exclusive 
jurisdiction  of  the  county  court.  Adams,  AdnCr,  etc,,  v.  Petrain  et  ala.  (Or.),  II, 
198. 

7.  Under  the  Mexican  Law,  where  a  Father  Dies,  haying  Devised  his  Estate 

tu  his  wife  and  children  in  certain  proportions,  and  after  his  death,  but  before  the 
death  of  their  mother,  certain  of  such  children  die  intestate,  the  interests  so  devised 
to  such  deceased  children  vest  in  their  mother,  and  not  in  their  surviving  brothers 
end  sisters.     Enteric  v.  Alvarado  (Cal.),  I,  708. 

8.  Estate  of  Decedents — Distribution  under  Mexican  Law— Sale  of  Land  under 

Okder  of  Probate  Court  —  Act  of  April  22,  1850,  Construed  —  Statute 
OF  Limitations. — The  estate  of  a  person  dying  intestate,  after  the  organization 
of  the  state  government  and  before  there  was  any  legislation  by  the  state  regu- 
lating the  administration,  descent,  and  distribution  of  estates,  descended  and 
was  subject  to  the  operation  of  the  Mexican  law  in  existence  at  the  time  of  the 
cession  of  California  to  the  United  States.  Under  such  law,  on  the  death  of 
an  intestate  his  heirs  succeeded  immediately  to  the  estate  and  became  person- 
ally responsible  for  the  debts  of  the  deceased.  No  administi*ation  of  such  es- 
tate, in  the  common-law  sense,  was  needed  or  could  bo  had.  It  was  not  sub- 
ject to  the  administration  of  the  alcaldes'  courts  or  court  of  first  instance,  nor  to 
the  operation  of  the  probate  law  subsequently  passed.  An  order  of  the  probate 
court,  made  after  the  passage  of  the  act  of  April  22,  1850,  authorizing  the  per- 
sons appointed  by  the  alcalde  as  administrators  of  such  estate  to  sell  the  real  estate 
of  such  intestate  would  be  void  for  want  of  jurisdiction.  That  act  had  no  appli- 
cation to  the  estates  of  persons  who  died  before  its  passage.  Section  1573  of  the 
code  of  civil  procedure,  limiting  the  time  within  which  an  heir  or  his  grantee  can 
maintain  an  action  for  the  recovery  of  real  estate  sold  by  an  executor  or  adminis- 
trator to  three  years,  has  no  application  to  such  void  sale.  McNeil  et  cd,  v.  First 
CongregcUional  Society  {Col.) f  IV,  421. 

9.  Estate  of  Deceased  Person  —  Claim  Barred  by  Statute  of  Limitations — Al- 

lowance of. — An  administrator  has  no  authority  to  allow  a  claim  against  the  estate 
based  on  a  loan  which  has  become  barred  by  the  statute  of  limitations.  Doland-\\ 
Doland{C9X,\  IV,  611. 

10.  Attorneys*  Fees  Paid  by  an  Administrator  in  Contesting  the  Probate  of  the 
alleged  will  of  his  deceased  intestate  can  not  be  charged  against  the  estate.  In  re 
Estate  of  Parsons  (Cal.),  II,  875. 

11.  In  Settling  the  Account  of  an  Administrator  the  court  may  adjudicate  upon 
certain  items,  such  as  clerks*  fees,  in  anticipation  of  payment.     Id, 

12.  Settlement  of  Administrator's  AccoiTnt. — Items  not  found  in  the  account  of  an 
administrator,  nor  in  the  report  accompanying  the  same,  can  not  bo  settled  by  the 
court.     Id, 

13.  Revocation  of  Probate — Appointment  of  Special  Administrator — Appeal. 
An  appeal  by  an  executor  from  an  order  or  judgment  annulling  and  revoking  the 
probate  of  a  will  does  not  divest  the  court  of  jurisdiction  to  appoint  a  special  ad- 
ministrator. Such  appointment  is  not  a  proceeding  u|)on  the  order  of  revocation, 
or  upon  matters  embraced  therein,  but  an  independent  order,  which  is  itself  appeal- 
able.    EnicUeofCrozier  (Cal.),  Ill,  157. 

14.  Estate  of  Deceased — Seitlement  op  Accounts — ^Distribution. — When  an  ex- 
ecutrix dies  without  having  rendered  to  the  probate  court  any  account,  report,  or 
exhibit  of  the  estate,  or  of  its  management  by  her,  a  court  of  equity  alone  has  power 
to  adjust  her  accounts  with  the  estate  of  which  she  was  executrix;  and  when  the  ex- 
ecutrix is  also  an  heir,  a  settlement  of  her  accounts  is  a  prerequisite  to  a  distribu- 
tion of  the  estate.     Estate  of  Curliss,  Deceased  (Cal.),  HI,  082. 

15.  Order  Settling  the  Account  of  an  Execittou  Reversed  for  erroneous  findings. 
Estate  of  Freefey  (Cal.),  Ill,  25. 

16.  Judgment  against  Executor — Payment  in  Due  Course  of  Administration — 
Presentation  of  Claim. — Where  an  executrix  becomes  a  party  to  an  action^  and 
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prosecutes  a  motion  for  a  new  trial,  the  notice  for  which  had  been  given  by  her  tes- 
tator before  his  death,  with  the  result  of  securing  a  modification  of  the  judgment, 
the  judgment  as  modified  must  be  payable  in  due  course  of  administration,  anil  need 
not  be  presented  as  a  claim  against  the  estate.  EaUUe  of  Brennan,  Deceased  (CaL), 
III,  631. 

17.  N0N-BE8IDENT  Alien  Heibs — Inheritance  by. — Section  17,  article  1,  of  the  coa 
stitution  does  not  inhibit  the  legislature  from  extending  the  right  of  succession  or 
inheritance  to  non-resident  alien  heirs.     EstcUe  of  Billings  (CSal.),  Ill,  774. 

18.  The  Same— Non-resident  Brothers  and  Sisters. — ^The  non-resident  alien  broth- 
ers and  sisters  of  an  intestate,  who  dies  leaving  no  wife,  no  descendants,  and  no 
father  or  mother,  are  entitled  to  share  in  the  estate  of  such  intestate  equally  with 
the  resident  alien  brothers  or  sisters.    Id. 

See  Accounting,  5;  Appeal,  5,  25,  28;  Cancellation,  2;  Executors  and  Administra- 
tors; Guardian  and  Ward,  4;  Homestead,  1. 

ESTOPPEL. 

1.  An  Estoppel  can  not  be  Founded  upon  Words,  Acts,  -or  Silence,  unless  they 

were  intended  to  lead  the  party  who  seeks  to  set  up  the  estoppel  to  act  upon  them« 
and  he  did  so  act  to  his  injury.     Hallack  v.  Breimahen  (Wy. ),  II,  60. 

2.  Ax  Executor  Who  States  in  his  petition  for  letters  testamentary,  and  in  the  in- 

ventory of  the  estate,  that  certain  property  belonged  to  the  testator,  is  not  estopped 
from  afterwards  claiming  such  property  as  his  own.  ArUhony  v.  Chapman  (Cal.), 
II,  66. 

3.  Description  by  Reference  to  Map — ^Estoppel. — One  who  records  his  claim  to  cer- 

tain real  estate,  describing  the  same  as  bounded  by  a  certain  street  as  shown  upon 
a  recorded  map,  and  who  afterwards  receives  a  deed  to  such  property  by  the  same 
description,  is  estopped  to  deny  the  existence  of  the  street  as  shown  by  such  map. 
WaUa  Walla  v.  Moore  (Wash.),  II,  214. 

4.  A  Grantee  in  a  Deed  Which  Recites  that  the  Same  is  Given  in  Liku  of  a 

previous  deed  for  different  premises,  who  accepts  the  same  in  lieu  thereof,  is  es- 
topped from  claiming  under  such  previous  deed.  Whether  such  grantee  is  diveste^l 
of  the  title  conveyed  to  him  by  the  previous  deed,  without  a  reconveyance,  quKtre, 
Equity  might  compel  such  reconveyance,  unless  the  rights  of  innocent  purchasers 
had  intervened.  Emeric  v.  Alvarado  (Cal.),  I,  708. 
6.  Party  is  Estopped  from  Taking  Advantage  of  an  Error  in  the  Order  of  the 
introduction  of  evidence,  for  which  he  is  himself  responsible.  Richardson  v. 
BricJxr  {Go\.),  I,  270. 

6.  .United  States  can  not  be  Estopped  by  the  Frauds  or  crimes  of  its  public  offi- 

cials.    United  States  v.  Southern  Col.  etc.  Co.  (U.  S.  Cir.  Ct.,  Col.),  I,  11. 

7.  Owner  of  Personal  Property  is  not  Estopped  from  Asserting  his  Rights 

thereto  as  against  a  purchaser  from  one  having  the  ostensible  ovimership,  if  such 
purchaser  had  notice  of  his  title.     Sacalaris  v.  Eureka  etc,  /?.  B.  Co,  (Kev.),  I,  39S. 

8.  PuitcHASE  OF  Real  Estate  —  Trust  —  Corporation  —  Estoppel.  —  One  who  pur- 

chases real  estate  in  his  own  name,  although  representing  himself  to  the  vendor  as 
acting  in  behalf  of  a  corporation,  is  not  estopped  from  disputing  the  right  of  the 
corporation  to  hold  him  as  a  trustee  of  the  property  bought,  if  such  purchase  were 
made  without  the  authorization  of  the  corporation.     KeUjf  v.  Bulde  (Or.),  Ill,  737. 

See  Arbitration  and  Award,  8;  Assignment,  4;  Contract,  14;  Corporations,  19, 
51,  62;  Ejectment,  10;  Negligence,  34;  Oregon  DpNATiON  Aar,  2;  Release,  2; 
Water  Rights,  46. 

ESTRAY. 

1.  No  One  but  a  Householder  can  Take  up  an  Estray  Animal  under  the  Colo- 

rado statute,  and  he  only  when  it  is  found  in  the  vicinity  of  his  residence.  Wtbbtr 
V.  Hartman  (Col.),  I,  272. 

2.  Whether  the  Taking  up  of  an  Estray  Animal  by  an  Employee  of  a  HorsE- 

holder,  without  his  knowledge  or  direction,  can  be  subsequently  ratified  by  him, 
quoBre.     Id. 

3.  Taker-up  of  an  Estray  Animal  Forfeits  All  Claim  to  Compensation,  and  can 

not  defeat  an  action  for  the  possession  of  the  property  brought  by  the  owner,  if  the 
taking  up  was  originally  unlawful,  or  if  it  has  subsequently  become  unlawful  by  an 
abuse  of  the  authority  vested  in  him  by  statute.     Id, 
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4.  Taker- iTP  op  Estbat  Hobses  can  not  Use  Them  for  the  Purpose  of  General 
Livery,  and  if  he  does  so,  each  use  is  tortious,  and  the  taker-up  forfeits  his  claim 
to  compensation.    Id. 

EVIDENCE. 

1.  BiTKDBN  07  Proof. 

2.  Parol  Evidence.    . 

3.  Declarations. 

4.  Expert  and  Opinion  Evidence. 
6.  Evidence  in  Particular  Cases. 

6.  Admission  and  Rbjechon  of  Evidence,  and  Objechons  thereto. 

1.  BcTRDSN  OF  Proof. 

1.  Burden  of  Proof  is  on  the  Plaintiff  to  Prove  the  Allegations  of  his  com- 

plaint essential  to  his  recovery;  but  he  need  not  prove  the  negative  of  facts  that  go 
merely  to  support  the  defense,  although  he  has  himself  alleged  them.  GUaan  v. 
Price  (Nev.),  t  373. 

2.  It  IS  NOT  Error  for  a  Court  to  Permit  the  Plaintiff  to  Anticipate  the 

Defense  of  a  prior  recovery  by  introducing  evidence  in  the  opening  of  his  case 
tending  to  show  that  the  cause  of  action  in  such  case  was  not  identical'  with  that  in 
issue  and  determined  at  a  prior  date.     Id» 

3.  Burden  of  Proof  is  on  the  Complainant  to  Show  that  Neoattvb  Alleqa- 

TiONS  are  at  least  prima  facie  true  when  such  allegations  are  made  the  basis  of  his 
suit.     United  States  v.  Southern  Cd,  etc,  Co,  (U.  S.  Cir.  Ct.,  Col.),  I,  11. 

4.  Proof  of  the  Non-existence  of  Pebsons  Named  in  United  States  Patents  as 

Grantees  may  be  made  by  the  evidence  of  witnesses  who  lived  in  the  neighborhood 
'  of  the  lands  granted,  and  who  would  probably  have  known  such  grantees  if  they 
had  lived  at  the  time  and  in  the  place  in  question.  Id, 
6.  Amount  of  Evidence  Required  to  Support  a  Negative  Allegation,  and  to 
shift  the  burden  of  proof,  varies  according  to  the  circumstances  of  the  case;  and 
very  slight  evidence  will  often  be  sufficient  to  shift  the  harden  to  the  party  having 
the  greatest  opportanities  of  knowledge  concerning  the  fact  to  be  inquired  into.   Id. 

6.  Complainant  in  a  Suit  to  Set  Aside  Cebtain  Land  Patents  alleged  to  have 

been  obtained  through  a  fraudulent  conspiracy  between  the  officers  of  the  land  of- 
fice and  others  need  not  call  such  persons  as  witnesses  to  prove  the  fraud  if  he  can 
make  out  a  prima  JoaM  case  without  doing  so.  On  the  other  hand,  the  failure  of 
the  respondents  to  call  such  persons  to  disprove  the  fraud,  when  no  reason  appears 
for  not  having  done  so,  is  a  strong  circumstance  of  suspicion.    Id,, 

2.  Parol  Evidence. 

7.  Evidence  of  Payment  is  Admissible  under  the  Plea  of  non  assumpsit,  in  an  ac- 

tion on  a  promissory  note.    St€iab  v,  Jaramillo  (N.  M. ).  I,  57. 

8.  A  Partial  Failure  of  the  Consideration  upon  Which  a  Probhssory  Note 

was  Given  may  be  shown  in  an  action  thereon  by  the  payee,  under  a  plea  of  the 
general  issue.     Stadb  v.  Ortiz  (N.  M.),  I,  616. 

9.  Parol  Evidence  is  Admissible  to  Show  that  a  Promissory  Note  Sued  on  was 

Delivered  at  a  Date  other  than  that  which  it  bears  on  its  face;  but  a  refusal  to 
admit  such  evidence  is  not  error  when  the  same  would  have  been  immateriaL  Paige 
V.  Carter  (Cal.),  I,  558. 

10.  Parol  Evidence  is  Admissible  to  Show  that  Certain  Promissory  Notes  Sued 
on  were  Given  by  the  maker  to  the  payee  in  pursuance  of  an  agreement  between 
them,  whereby  the  latter  conveyed  to  the  former  certain  lands  in  consideration  of 
the  grantee's  giving  him  a  home  and  supporting  him  during  the  residue  of  his  life, 
and  that  such  notes  were  given  by  the  maker  to  secure  the  performance  of  said 
agreement  on  his  part  and  that  he  had  performed  the  same.  Howard  v.  Stratton 
(CaI.),.I,  562,  663. 

11.  The  Admission  of  Such  Evidence  would  not  Violate  the  Rule  forbidding 
the  introduction  of  parol  evidence  to  vary  or  contradict  a  written  contract,  as  parol 
evidence  is  admissible  to  prove  that  a  written  agreement  has  been  totally  discharged. 
Id„ 

12.  A  Written  Instrument  Purporting  to  be  an  Agreement  between  parties,  but 
understood  and  intended  to  be  a  mere  form,  and  never  delivered  to  take  effect  as  an 
actual  agreement,  is  of  no  force  as  between  such  parties,  and  parol  evidence  is  ad- 
missible to  prove  such  facts.    Branson  v.  Oregoman  Ky  Co,  (Or.),  I,  624, 
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13.  United  States  Land  Patent  is  in  Gener^vl  the  Highest  Evidence  op  Title, 
and  can  not  be  varied,  contradicted,  or  controlled  by  extrinsic  evidence;  but  upon 
a  proper  presentation  of  adequate  facts,  with  a  prayer  for  equitable  relief,  a  court 
of  equity  may  control  the  legal  title  conveyed  thereby,  and  compel  the  grantee  to 
convey  the  same  to  his  ce>ilui  que  trust,  ward,  or  other  person  equitably  entitlcil  to 
the  same.     Kimball  v.  Mc  In  tyre  (Utah),  I,  316. 

14.  Pakol  Evidence  is  Admissible  for  the  Identification  of  the  Subject-matter 
of  a  contract  for  the  sale  of  land  where  thei'e  is  no  uncertainty  as  to  the  intention 
of  the  parties  on  the  face  of  the  contract     Richards  v.  Snider  (Or.),  II,  282. 

16.  The  Circcmstances  Scbrocndino  the  Execution  of  a  Written  Contract  may 
be  shown  by  parol  evidence.  Heldy  therefore,  in  this  case,  that  where  a  written 
contract  was  executed  by  a  woman  in  her  own  name,  parol  evidence  was  admissible 
to  show  that  she  executed  the  same  as  an  executrix.     Brewster  v.  Baxter  (Wash.), 

II,  791. 

16.  Secondary  Evidence  of  the  Contents  of  a  Certified  Copy  of  an  Answer  is 
admissible  upon  proof  of  the  loss  of  the  original  and  of  such  copy.  Williams  v. 
Gcdlick  (Or.),  II,  537. 

17.  Assay  Value  of  Ores. — In  an  action  to  recover  for  the  reduction  of  ores,  under  a 
contract  by  the  terms  of  which  the  defendant  agreed  to  pay  the  plaintiff  "sixty- 
five  per  cent  of  the  assay  value  of  said  ores,  such  assay  to  be  made  from  said  ores 
taken  from  the  battery  samples,"  evidence  is  admissible  to  show  the  true  value  of 
such  ores,  and  that,  by  reason  of  fraud  or  mistake  on  the  plaintiff's  part,  the  bat- 
tery samples  did  not  correctly  show  such  value.     Fhipps  v.  HuUy  (Nev.),  I,  382. 

3.  Declarations. 

18.  Declarations  of  Party  in  Possession,  when  Admissible. — Declarations  of  the 
party  in  possession  of  personal  property  explanatory  of  his  possession,  or  of  the 
title  be  is  claiming,  may  be  given  in  evidence  by  himself,  or  those  holding  under 
bim,  where  either  of  these  matters  is  properly  in  issue.  But  they  are  proof  only 
that  such  was  the  character  of  the  possession,  or  such  was  the  title  claimed;  they 
are  no  evidence  of  tn.e  title  actually  held;  and  where  the  issue  is,  not  what  was  the 
nature  of  the  possession,  or  what  was  the  title  claimed,  but  which  party,  plain titf 
or  defendant,  was  the  actual  owner,  such  declarations  are  not  admissible.  Stotie  v. 
O'Brien  (Col),  IV,  243. 

19.  Declarations  of  a  Vendor,  after  He  has  Parted  with  his  Interest  and  in 
respect  thereto,  are  not  evidence  against  his  grantee.     Packard  \.  Johnson  {poX.)^ 

III,  7G3;  Packard  v.  Moss  (Cal.),  Ill,  769. 

20.  Declarations  of  a  Vendor,  afier  He  has  Parted  with  his  Interest  and  pos- 
session, in  the  absence  of  fraud  or  collusion,  are  inadmissible  to  impeach  the  title  of 
his  vendee.     Krewson  v.  Purdom  (Or. ),  III,  85. 

21.  Declaration  of  a  Party  in  Possession  and  Claiming  Title  to  a  mining  claim, 
made  before  parting  with  his  interest,  against  the  validity  of  the  location  of  such 
claim,  are  admissible  in  evidence  against  the  grantee  of  the  declarant.  Harrington 
V.  Chambers  (Utah),  I,  63. 

22.  Declarations  of  an  Agent  Made  in  the  Course  of  the  Transaction  out  of 
which  the  action  arose  are  admissible  in  evidence  against  his  principal.  Sacalaris 
V.  Eureka  etc.  R.  R.  Co.  (Nov.),  I,  398. 

23.  Declarations  of  an  Agent  are  Admissible  in  Evidence  against  his  principal 
Whether  the  person  making  the  declaration  is  an  agent  is  a  question  for  the  jury. 
Bigrjerstaffy.  Briggs  (Cal.),  Ill,  353. 

24  Declarations  of  Agent — Hearsay  Evidence. — Where  issue  is  joined  as  to  the 
price  for  which  certain  flour  was  sold,  evidence  obtained  by  the  party  making  the 
sale,  from  the  declarations  of  his  agent,  is  inadmissible  in  his  own  behalf.  Such 
evidence  is  hearsay.     Jones  v.  Kearns  (Or.),  II,  820. 

25.  Declarations  of  an  Agent  are  not  Admissible  in  Evidence  to  prove  the  agent's 
authority.     Savings  and  Loan  Society  v.  Gerichten  (Cal.),  I,  691. 

26.  Declarations  of  Parties  Which  Form  No  Part  of  the  Res  Gestae  are  hearsay, 
and  not  admissible.     Enieric  v.  Alvarado  (Cal.),  I,  708. 

27.  Declarations  of  a  Person  not  a  Party  to  the  Record,  and  having  no  connec- 
tion with  the  controversy,  are  hearsay  and  inadmissible.  Wells  v.  Adams  (Col.),  I, 
496. 

28.  Declarations  of  a  Testator,  while  of  Unsound  Mind,  to  the  Effect  that  He 
was  of  unsound  mind  and  under  the  undue  influence  of  his  wife  at  the  time  of  the 
execution  of  a  prior  will,  do  not  prove,  or  tend  to  prove,  the  truth  of  the  matters 
declared  by  him.     Estate  of  Lang  (Cal.),  I,  773. 
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29-  Age  of  Witness — Declabations  of  Members  of  Family-. — A  witness  may  tes- 
tify as  to  her  age  at  a  given  time,  although  the  knowledge  of  such  fact  was  derived 
from  statements  made  to  her  by  members  of  her  family.  Morrill  v.  Morgan  (Cal.), 
Ill,  683. 

30.  A  Party  can  not  Testify  as  to  a  Conversation  Had  between  Himself  and 

A  Witness  in  regard  to  what  he  expected  such  witness  would  testify.     Weidekind 
V.  Tuolumne  ComUy  Water  Co,  (Cal.),  Ill,  376. 

31.  Evidence  of  Lost  Writing — Hearsay — Declarations. — A  witness  who  can 
neither  read  nor  write  pan  not  testify  as  to  the  contents  of  a  lost  instrument  in 
writing.  Evidence  of  declarations  made  to  him  by  another  as  to  such  contents  is 
hearsay.     Rusnell  v.  Brosfieau  (Cal.),  Ill,  781. 

32.  Refusal  of  the  Court  to  Allow  a  Witness  to  Testify  to  Certain  Decla- 
rations and  conversations  made  by  and  between  the  parties  to  the  action,  although 
erroneous,  will  not  warrant  a  reversal  when  the  defeated  party  was  not  prejudiced 
thereby.     Kelley  v.  FUzell  (Cal.),  II,  132. 

4.  Expert  and  Opinion  Evidence. 

33.  Meaning  of  Expression  Used  in  Conversation— Opinion  of  Witness— Expert 
Testimony. — A  witness  can  not  give  his  opinion  as  to  the  meaning  of  an  expression 
used  by  another  in  a  conversation  with  himself,  when  the  expression  is  not  a  matter 
for  expert. testimony.  Such  meaning  is  for  the  jury  to  determine,  from  the  relation 
of  the  parties,  the  language  employed,  and  aU  the  surrounding  circumstances.  PeO' 
jple  V.  Moan  (Cal.).  Ill,  632. 

34.  Kij-fect  of  Injury — Evidence  of,  by  Non-medical  Expert. — A  person,  not  a  medi- 
cal expert,  whu  has  been  injured  through  the  negligence  of  a  railroad,  may  testify 
as  to  the  consequences  of  tiie  injuries  received,  as,  tor  example,  tliat  he  had  lost  a 
leg,  with  r^erence  to  the  construction  of  an  artificial  leg  used  by  him,  and  as  to  the 
efi'ect  upon  the  stump  of  a  blow  or  jar.  He  may  also  state  the  consequences  imme- 
diately following  the  injury  upon  other  organs  of  his  body,  Staud  v.  S,  P.  R,  It. 
Co,  (Cal.),  IV,  78. 

35.  Hypothetical  Questions  Containing  Erroneous  Recitals  of  Facts  can  not  be 
Asked  of  an  expert  witness,  for  the  purposes  of  determining  the  value  of  such  ser- 
vices.    Wella  V.  Adams  (Col.),  I,  496. 

36).  An  Objection  to  a  Hypothetical  Question,  not  made  in  the  lower  court,  can  not 
be  raised  on  appeaL    People  v.  Moan  (Cal.),  Ill,  632. 

6.  Evidence  is  Particular  Cases. 

37.  Market  Value  of  Stock,  how  Shown — Reports  of  Sales  by  Exchange  Board. 
The  market  value  of  shares  of  stock  can  not  be  shown  by  evidence  of  the  **  report 
of  sales  "  made  by  a  stock  exchange  board,  in  the  absence  of  evidence  showing  how 
such  '* reports  of  sales"  were  made  up,  where  the  information  they  contained  was 
obtained,  and  whether  the  quotations  of  prices  made  were  derived  from  actual  sales 
or  otherwise.     Vogt  v.  Cope  et  al,  (Cal.),  IV,  222. 

38.  Existence  of  Foreign  Court,  how  Proved— Evidence  of  Foreign  Statute. — 
The  law  establishing  a  court  in  another  state,  and  conferring  general  jurisdiction 
thereon,  may  be  proved  by  a  book  purporting  to  contain  the  laws  of  such  state,  un- 
der section  387  or  the  civil  code.     Bruckman  v.  Taussig  (Col. ),  IV,  670. 

39.  An  Authenticated  Copy  of  the  Record  of  a  Deed  is  Prima  Facie  Evidence 
of  the  genuineness,  duo  execution,  and  delivery  of  the  original  deed.  Anthony  w 
Chapman  (Cal. ),  II,  m, 

40.  A  Copy  of  a  Forthcoming  Bond  is  Admissible  in  Evidence  upon  proof  of  the 
loss  of  the  original  and  the  correctness  of  the  copy.  Wagner  v.  Itomero  (N.  M.), 
II,  269. 

41.  A  Letter-prf-ss  Copy  of  a  Notice  is  Presumptively  a  true  copy  thereof.    Chung 

Yow  V.  Hop  Chang  (Or.),  Ill,  325. 

42.  The  Contexts  of  a  Lost  Original  Public  Document  can  only  be  Proved  l)y 
a  copy  or  by  parol  evidence.  It  can  not  be  proved  by  a  writing  purporting  to  be  a 
copy  of  a  certified  copy  of  such  lost  instrument.     Dyer  v.  linoLion  (Cal.),  Ill,  206. 

43.  The  Protest  of  a  Notary  Public  is  only  Prima  Facik  Evidence  of  the  facts 
recited  therein,  and  evidence  is  admissible  to  overcome  and  contradict  the  same. 
ApfH'kiarth  v.  Ahljotl  (C^l.),  I,  469. 

44.  The  General  Issue. — ^The  defense  that  the  defendant  is  not  liable  on  the  bill  of 
exchange  in  suit,  because  not  a  party  thereto,  is  admissible  under  the  general  issue, 
which  was  pleaded;  and  his  unverified  special  plea,  in  substance  ^*that  the  said 
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Iinppoeed  bill  of  exchanse  is  not  his  deed,  and  that  he  never  execated  the  said  in- 
strument nor  authorized  any  person  to  execute  it,  and  that  the  signature  thereto  is 
not  his  signature,"  is  mere  surplusage  and  immaterial,  and  may  be  rejected.  Lnaa 
V.  Mokr^.  M.),  1,673. 

45.  Admission  of  Evidencr  as  to  the  Valtte  of  Sebvices  other  than  thoee  sued  for 
is  error.     Welh  v.  Adams  (Col.).  I.  496. 

46.  Paper  not  Otberwise  Proper  in  a  Case  can  not  be  Admitted  for  a  compari- 
son of  handwriting^.  The  admission  in  evidence  of  such  paper,  if  calculated  to  de- 
ceive and  mislead  the  jurv,  is  error  sufficient  to  authorize  a  reversal  of  the  judgment. 
Staab  V.  Jaramillo  (N.  M.),  I,  57. 

47.  Secondary  Evidence  or  the  Contents  of  an  Important  Document  is  Inad- 
missible, unless  the  preliminary  proof  of  loss  shows  a  bona  fide  and  unsuccessful 
search  in  the  place  wnere  the  lost  instrument  was  deposited  and  last  seen,  or  where 
it  was  most  likely  to  be  found,  if  the  circumstances  admit  of  such  proof.  The  mere 
statement  that  diligent  search  had  been  made  in  the  plaintiff's  office,  and  the  same 
was  unsuccessful^  is  not  sufficient.  -  WdU  v.  Adams  (Col.),  I,  496. 

48.  Articles  of  Personal  Apparel,  Introduced  in  Evidence  as  Exhibits,  may  be 
taken  by  the  jury  to  their  consultation  room.  Section  231  of  the  code  of  civil  pro- 
cedure does  not  prohibit  such  taking.     Doctor  Jack  v.  Territory  (Wash.),  II,  780. 

49.  Courts  will  Tare  Judicial  Notice  of  the  General  System  of  Surveys 
adopted  by  the  United  States.     Richards  v.  Snider  (Or.),  11,  282. 

45.  A  Witness  may  Refresh  his  Memory  by  Referring  to  a  Memc^randum,  ai^ 
though  the  Same  was  not  Made  by  Him,  nor  at  the  time  of  the  transactions 
testified  to,  if  it  was  made  under  his  direction,  at  any  time  while  the  facts  were 
fresh  in  his  memory.     Paige  v.  Carter  (Cal.),  I,  558. 

46.  A  Witness,  in  Testifying  to  a  Certain  Conversation,  may  Refresh  his 
Memory  by  referring  to  and  reading  from  a  memorandum  of  such  conversation 
taken  down  by  him  at  the  time.    Pinsckower  v.  Hanks  (Nev.),  I,  3(A. 

6.  Admission  and  Rejection  of  Evidence,  and  Objections  thereto. 

47.  Parol  Evidence — Statute  of  Frauds — Objection  in  Supreme  Court.— An  ob- 
jection to  parol  evidence  of  an  agreement  required  to  be  in  writing  by  the  statute 
of  frauds  can  not  be  made  in  the  supreme  court  for  the  first  time.  SweetUuut  v. 
Shattuck  (Cal.),  IV,  223. 

48.  Objection  to  Evidence — Can  not  be  Made  in  Supreme  Court  for  First  Time. 
An  objection  to  evidence  can  not  be  made  in  the  supreme  court  for  the  first  time, 
which  might  have  been  removed  by  the  party  offering  it  had  the  objection  been 
made  in  the  lower  court.    McKay  v.  Riley  (Cal.),  IV,  47. 

49.  Rejection  of  Immaterial  Evidence  is  not  Error.  Corkins  v.  Prichard  (N.  M.), 
Ill,  82. 

50.  An  Error  in  the  Admission  or  Rejection  of  Testimony,  if  without  Prejc- 
dice  to  the  defeated  party,  is  not  ground  for  reversal.  Slepy  v.  Stark  (Col.),  IV, 
663. 

51.  Error  in  the  Admission  of  Evidence  will  not  Warrant  a  Reversal  when 
the  party  domplaining  was  not  prejudiced  thereby.  Leitensdor/er  v.  King  ^CoL), 
III,  135. 

52.  Immaterial  Error — Question  no  Witness. — The  refusal  of  the  court  to  allow  a 
question,  when  such  ruling  could  not,  on  any  reasonable  hypothesis,  have  resulted 
in  injury  to  the  defeated  party,  is  not  ground  of  reversal.  People  v.  Moan  (CaL), 
III,  632. 

53.  Error  in  Admitting  as  Evidence  in  Rebuttal  Testimony  Which  is  not  Tech- 
nically so  Admissible  is  not  sufficient  to  reverse  the  judgment,  as  snch  evidence 
might  have  been  received  in  the  sound  discretion  of  the  court.  Harrington  v. 
Chambers  (Utah),  I,  63. 

64.  Refusal  of  the  Trial  Court  to  Allow  the  Defendants  to  Disprove  New  Mat- 
ters first  introduced  by  the  plaintiffs  in  their  rebuttal  testimony  is  error.  Ckcat' 
berlain  v.  Raymojid  (Utah),  I,  522. 

55.  The  Erroneous  Admission  in  Evidence  of  a  Document  which  did  not  tend  to 
injure  any  party  furnishes  no  ground  for  a  reversaL  Emeric  v.  Alvarado  (CaL),  I, 
708. 

56.  The  Admission  of  Immaterial  Evidence,  W^hich  oould  not  have  Prejudiced 
the  beaten  party,  is  not  sufficient  to  warrant  a  reversaL    Phtpps  v.  HvUy  (Ker.), . 
1,382. 


Digest  of  Cases  in  Vols.  1,  2,  3,  4.'  843 

67.  Ekror  in  Overbulinq  an  Objection  to  a  Question  Asked  a  Witness  can  not 
be  taken  advantage  of  when  the  answer  was  favorable  to  the  appellant.  Siveetser 
V.  />o6W?M(Cal.),II.  145. 

58.  A  MoRTQAOE  Executed  by  the  Defendant  may  be  Introduced  in  Evidence  in  an 
action  to  reform  a  subsequent  deed,  when  the  two  instruments  form  parts  of  the 
same  transaction.    Id, 

59.  In  Svch  Action  the  Scrivener  may  Testify  as  to  the  Data  Furnished  Him  for 
drafting  such  mortgage,  and  that  he  had  compared  the  same  with  the  data.     Jd, 

60.  The  Court  has  Discretion  to  Refuse  a  FuRrHER  Examination  of  the  same  wit- 
ness on  a  point  on  which  he  has  already  been  examined.     Id. 

61.  Immaterial  Discrepancies  in  Testimony. — An  instruction  that  "  immaterial  dis- 
crepancies between  the  testimony  of  witnesses  to  the  same  point  do  not  necessarily 
show  that  one  had  sworn  falsely,  and  you  [the  jury]  should  not  regard  mere  slight 
variances  between  witnesses  as  showing  that  they  have  not  spoken  the  truth,  is 
erroneous,  as  such  variances  may  be  sufficient  to  enable  the  jury  to  determine  the 
degree  of  credit  to  which  each  is  entitled,  and  answer  such  purpose  equally  as  well 
as  contradictions  of  a  graver  character.    State  v.  Swayzt  (Or. ),  II,  669. 

62.  Refusal  to  Admit  Immaterial  Testimony,  and  striking  out  such  testimony  if 
already  admitted,  is  not  error.     Lachman  v.  Bameit  (Nev.),  II,  259. 

63.  Introduction  of  Evidence — Order  of. — It  is  not  error  authorizing  a  reversal  for 
the  trial  court,  after  the  defendant  has  closed,  to  permit  the  plaintiff  to  introduce 
evidence  not  in  rebuttal,  if  the  defendant  makes  no  effort  to  contradict  the  same. 
City  of  Denver  v.  Dungmore  (Col.),  II,  841. 

64.  Wheke  the  Record  Shows  that  the  Lower  Court  Excluded  Evidence 
Which  shpuld  have  been  Admitted,  an  appellate  court  will  not  presume  that  it 
was  considered  by  such  court  in  arriving  at  its  decision.  Jones  y.  Snow  (Cal.),  I, 
465. 

65.  Where  there  is  a  Substantial  Conflict  of  Evidence,  a  Verdict  wiix  not  be 
Disturbed,  on  the  ground  that  the  evidence  was  not  sufficient  to  sustain  it.  Pin- 
schowerv.  Hanks  (Nev.) ^  I,  369. 

66.  Evidence  Held  Sufficient  to  Justify  the  Verdict,  and  no  error  found  in  the 
instructions  or  in  the  question  asked  the  defendant.  People  v.  Carlton  (Cal.),  IV, 
108. 

68.  When  the  Evidence  is  Conflicting,  a  Verdict  will  not  be  disturbed.  Barth 
V.  J<ines  (Col.),  IV,  214;  Peoples.  CaW^on (Cal.),  IV,  108. 

69.  A  Verdict  of  the  Jury  will  not  be  Disturbed  when  the  evidence  is  conflicting. 
Rcdph  v.  Weary  (Col. ),  II,  324. 

70.  Verdict  will  not  be  Disturbed  when  there  is  a  substantial  conflict  of  evidence. 
Leahy  v.  S.  /».  R,  i?.  Co,  (Cal.),  II,  693. 

71.  Judgment  of  the  Lower  Court  Reversed  upon  a  review  of  the  evidence.  Mar- 
tin V.  Victor  Mill  and  Mining  Company  (Nev.),  II,  666. 

72.  An  Order  Granting  a  New  Trial  will  not  be  Reversed  when  there  is  asub- 
stantial  conflict  of  evidence.     Doolittle et  al,  v.  IVoodcock et  al.  (Cal.),  II,  897. 

73.  When  an  Objection  to  Certain  Evidence  as  Incompetent  is  overruled,  it  can 
not  always  be  presumed  that  if  the  ruling  had  been  against  the  offered  evidence,  the 
party  offering  it  might  not  have  proved  the  same  fact  by  other  evidence.     Id. 

74-  The  Court  may  of  its  Own  Motion  Prevent  the  Introduction  of  irrelevant 
testimony,  although  no  objection  is  made  thereto  by  the  opposite  side.  People  v. 
Turcott  (Cal.),  II,  490. 

75.  The  Court  may  Caution  a  Witness  not  to  Give  Evidence  of  Facts  based  on 
knowledge  derived  from  his  client,  or  by  hearsay  from  others;  and  may  strike  out 
such  evidence  already  given.     Sweetser  v.  Dobbins  (Cal.),  II,  145. 

76.  The  Rejection  of  Immaterial  Evidence  is  not  error.     Id. 

77.  Cross-examination  may  Include  the  Original  Complaint,  although  an  amended 
complaint  has  been  liled.     Id. 

78.  Conflict  of  Evidence— Review  of  an  Appeal. — Where  there  is  material  evi- 
dence tending  to  prove  the  prisoner's  guilt  before  the  jury,  and  the  trial  court 
refuses  to  set  aside  their  verdict,  the  appellate  court  will  not  reverse  their  action. 
It  will  examine  the  records  to  see  whether  there  is  evidence  upon  which  a  verdict  of 
^ilt  might  reasonably  be  founded,  and  being  satisiied  on  that  point,  will  refuse  to 
interfere,  whatever  may  \ye  its  own  opinion  of  the  weight  or  preponderance  of  the 
evidence.     Cornish  v.  7Vr/*i/ory  (Wy.),  Ill,  89. 

79.  Where  there  is  a  Substantial  Conflict  in  the  Evidence,  a  verdict  will  not 
be  disturl>ed,  except  for  error  in  law  occurring  upon  the  trial.  Corkins  v.  Prichard 
€^a/.(N.M.),  111,82. 
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80.  "Witness  Swearing  Falsely— Effect  of  Testimony — Instruction. — The  court 
may  instruct  the  jury  that  **  if  any  witness  has,  in  their  opinion,  sworn  faUely  in 
any  material  respect,  he  is  to  be  distrusted  in  all  others,  and  his  testimony  is  not  to 
be  accepted  and  acted  on  without  great  caution."     People  v.  Sighetti  (Cal.),  IV',  G06. 

See  Account  Stated;  Adverse  Possession,  8;  Appeal,  4.5,  63,  64,  71;  Arbitration 
AND  Award,  6,  7;  Aitachment,  4;  Attorneys,  2;  Bill  of  Exceptions,  2,  8,  S»; 
Boundaries;  Cancellation,  4,  5,  7;  Chinese  Restriction  Act;  Claim  and  De- 
livery, 2;  Consideration,  2;  Continuance,  4-6;  Conver-sion,  5;  Corpoil\tios,s 
14-16,  44,  45;  Counter-claim;  Criminal  Law  and  Practice,  11-26;  Deei»s. 
6-8,  24,  26-28;  Denver  Town  Site;  Depositions;  Ejectment,  8;  Election, 
13,  14;  Eminent  Domain,  3;  Equity,  4;  Estoppel,  5;  Escape  from  State  Prison, 
1;  Executions,  1-3;  Findings;  Forgery,  2,  4;  Growing  Crops,  2;  Guardlw 
AND  Ward,  2;  Injunction,  11;  Insane  Persons,  3;  Instructions;  Insurance, 
1,2;  Interpreter,  1;  Judgment,  14,24,43,46-51;  Jury  and  Jurors,  31,  41; 
Landlord  and  Tenant,  9, 10;  Larceny,  15, 16,  18;  Malicious  1*rosecutios,  7: 
■  MiNF^  AND  Mining,  6,  6;  Mistake,  5;  Mortgage,  1-8;  Murder  and  Man- 
slaughter, 59-94;  Negotiable  Instruments,  24;  New  Trial,  34-43;  Partner- 
ship, 10-12;  Riot;  Robbery,  3;  Sales,  5;  Statute  of  Limitations,  9,  20;  Scre- 
TiEs,  13;  Sltrvivorsuip,  1;  Sw^amp  Lands,  16;  Trespass,  5;  Trusts,  2;  Variance; 
Vendor  and  Vendee,  1-3;  Wills,  2,  14. 

EXCEPTIONS. 
Bee  Bill  of  Exceptions. 

EXECUTIONS. 

1.  Order  of  the  Lower  Court  Refusing  to  Set  Aside  a  Sale  under  Execution  of 

four  ditches,  and  the  water  rights  connected  therewith,  which  were  sold  in  one 
parcel,  will  not  be  reversed  when  the  evidence  as  to  whether  such  ditches  consti- 
tuted a  single  system  of  water  supply  or  not  was  conflicting.  Gleason  v.  JJill  (Cal. }, 
I,  770. 

2.  Seizure  of  Property  Exempt  from  Execution. — In  an  action  against  an  officerfor 

taking,  under  execution,  the  implements  of  trade  of  £he  plaiutiil',  a  barber,  exempt 
from  execution,  evidence  of  the  customary  wages  of  barbers  for  the  period  of  tiuie 
between  tlie  seizure  and  plaintiif 's  employment  is  inadmissible  to  establish  the  dam- 
ages resulting  by  reason  of  the  interruption  to  plaintiff's  business.  Hammersinith 
V.  Avery  (Nev.),  I,  662. 

3.  Evidence  of  an  Offer  Made  to  the  Plaintiff  for  the  Property  so  Taken  is  in- 

admissible to  show  the  value  thereof.     Id. 

4.  The  Kight  to  the   Exemption  of   Property  from  Execution  is  a  Personal 

Privilege,  which,  if  not  claimed, -is  waived  by  the  debtor;  and  therefore  an  ollicer 
who  sezies  property  exempt  from  execution  is  not  a  trespasser  ab  iniiio.     Id. 

6.  Two  Horses  Used  by  a  Judgment  Debtor  in  Carrying  on  a  Farm  are  Exempt 
from  execution,  although  their  owner  does  not  devote  himself  exclusively  to  hus- 
bandry, and  may  sometimes  use  them  for  purposes  other  than  that  of  farming.  J/c- 
Cu€  V.  Tumtecul  (Cal.),  II,  896. 

6.  Stallion — Exemption  from  JIxecution — A  stallion,  used  for  the  purposes  of  hus- 
bandry by  a  judgment  debtor,  whose  farm  is  his  main  reliance  for  support,  may  bss 
exempt  from  execution,  although  the  principal  use  of  such  stallion  is  for  the  breed- 
ing of  mares.     McCue  v.  Tunstead  (Cal.),  Ill,  576. 

See  Appeal,  24,  47;  Bill  of  Exceptions,  4;  Bona  Fide  Purchaser,  7;  Conversion,  1; 
Costs,  2;  Eminent  Domain,  11;  Homestead,  5-7;  InjUxNCtion.  1.  2;  Judgmest, 
41,  60;  Mandamus,  7;  Pledge,  2;  Public  Lands,  21;  Quieting  TrrLE,  3;  dUEt- 
iFFs'  Sales;  Supplemental  Proceedings. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  Administrator  is   not  Authorized  to   Erect  a  Dwelling-house  with  the 

assets  of  the  estate  to  be  occupied  by  him,  or  for  any  other  use  or  purix)se;  uer  i^ 
money  borrowed  for  such  purpose  a  charge  against  the  estate,  although  it  may  I* 
against  the  administrator  individually.     Jta/fson  v.  Cannon  (Utah),  I,  61)6. 

2.  Pprchase  of  Trust  Estate  by  Executor  of  Cestui  que  Trust. — ^I'he  maker  of 

a  promissory  note  secured  by  a  ti*U3t  deed  of  land  which  authorizes  the  trustee  to 
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Bell  such  lands  upon  a  default  in  the  payment  of  tlie  note  can  not  object  to  a  pur- 
chase at  such  sale  by  the  executor  of  the  beneficiary  under  the  trust  deed  when 
such  purchase  resulted  greatly  to  his  advantage.     Dusing  v.  Ntlmn  (Col.),  II,  1 10.  • 

3.  Executor  can  not  Purchase  for  the  Estate  at  execution  sale  of  realty  sold  to 

satisfy  judgment  in  favor  of  the  estate.    Sedgvokk,  Ex*x^  v.  Stdgwick  (Cal.),  Ill,  634. 

4.  Same — Such  Sale   bginq  Void,  it  can  not  be  the  basis  of  an  action  for  damages 

against  the  estate  by  reason  of  such  sale.     Id, 

5.  Executor's  Commissions — Part  Payment  of  Legacy. — It  is  not  error  for  the  court 

in  which  the  administration  of  a  decedent's  estate  is  pending  to  allow  to  a  legatee  a 
portion  of  his  legacy,  under  section  1661  of  the  code  of  civil  procedure,  when  tho 
actual  money  in  the  hands  of  the  executors  is  no  more  than  the  amount  which  may 
be  allowed  them  as  commissions  under  section  1618,  provided  the  remaining  assets 
of  the  estate,  such  as  the-  realty,  are  sufficient  to  satisfy  such  commissious  and  nil 
the  claims  and  all  the  devisees  and  legatees.  Estaie  of  Dunne,  Deceased  (Cal.),  Ill, 
314. 

6.  Administrator — Gratuitous  Services — Commissions.  —  An  executor  or  adminis- 

trator may  renounce  his  claim  to  compensation  for  performance  of  the  duties  of  hi:i 
trust,  and  a  promise  made  by  hini  before  his  appointment  to  one  who  had  a  prior 
right  to  administrate,  which  was  relinquished  in  nis  favor,  that  he  would  not  charge 
for  his  services,  will  be  regarded  as  a  renunciation  of  his  claim.  Edate  of  Davis 
(Cal.),  Ill,  61. 
7-  For  Voluntary  Services,  however  great  the  benefit  conferred,  no  recovery  can  be 
had.    Id. 

8.  Cause  op  Action — When  and  where  It  Arises.  —  A  cause  of  action  given  by 

statute  to  an  administrator  to  recover  damages  for  the  death  of  his  intestate  arises 
out  of  such  death,  and  where  it  occurred,  and  not  the  appointment  of  the  admin- 
istrator, or  the  place  where  it  was  made.  Lung  Chung  v.  N.  P.  R^y  Co.  (U.  S.  Dist. 
Ct.,Or.),  II,  88. 

9.  Neither  an  Exbcutor  nor  Administrator  is  Liable  to  Process  of  garni ahmert; 

nor  can  an  allowed  and  approved  claim  against  the  estate  of  the  deceased  be  levied 
upon  and  sold- under  an  execution  against  the  claimant.  Norton^  ExW  etc.,  v.  Ilay- 
de>»  (Nev.),  II,  41. 

10.  Probate  Courts — Actions  against  Administrator. — Whether  a  probate  court 
*   has  jurisdiction  of  an  action  at  law  to  recover  a  judgment  against  rn  administrator, 

and  to  enforce  the  same  by  execution,  qua:re.  Pireay  AdnCr  etc.,  v.  Galletfos  (N.  M.), 
II,  423. 

11.  Substitution  of  Administrator — Mandamus  to  Compel.  —  Mamlarmm  does  not 
lie  to  compel  the  substitution  of  an  administrator  in  the  place  of  a  decejiscd  plaint- 
iff, and  to  obtain  a  retrial  of  an  action  in  which  a  judgment  of  noui>uit  was  entered 
after  the  death  of  the  plaintiff.  Such  judgment  is  not  void  on  its  face,  and  should 
be  set  aside  before  an  application  for  mandamua  is  made  by  the  aJmiuistratxir.  El- 
liot, AdnCr  etc.,  v.  PaterHon,  Judge  etc.,  (Cal.),  II,  376. 

12.  Administrator  using  AasErs  of  Estate  must  Pay  Interest. — An  administrator 
who  uses  the  assets  of  the  estate  in  liis  own  business,  and  for  his  own  profit,  may 
be  charged  interest  thereon  at  the  rate  of  seven  per  cent  per  annum,  with  annual 
rests.     Edatc  of  McrrifufH  (Cal. ),  IV,  526. 

13.  Executors  and  Administrators — Appeal  from  Decree  op  Distribution. — A 
decree  of  distribution  of  an  estate  will  not  be  reviewed  on  an  appeal  by  an  exec- 
utor or  administrator  where  he,  as  such,  has  no  interest  in  the  matter  sought  to  be 
reviewed.     Jd. 

14.  The  Words  "Testamentary  Executor"  are  a  Correct  Translation  of  the 
Spanish  word  albacea.     Emtric  v.  Alvarado  (Cal.),  I,  708. 

See-AppEAL,  17;  Attachment,  5;  Estates  of  Deceased  Persons;  Estoppel,  2;  Guar- 
dian AND  Ward,  4,  5,  7;  Parties,  5,  13. 

EXEMPTION  FROM  EXECUTION. 
See  Executions,  2-6. 

EXHIBITS.     • 
See  Evidence,  48. 
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expert  testimony. 

See  ATTOnysTS,  14;  Eyidence,  33-36;  Injdnction,  19;  Mines  and  Mining,  21, 

EXPRESS  COMPANIES. 
See  Common  Carriers,  1-5,  8;  Neolioekob,  18. 

FALSE  REPRESENTATIONS. 

1.  Obtainino  Money  under  False  Pretenses — Indictment. — An  indictmeut  for  ob- 
taioinff  moDsy  under  false  pretenses  charged  that  at  a  certain  time  and  place  the 
defendant  J.,  with  intent  to  defraud  one  K.  of  his  property,  did,  unlawfolly,  know- 
ingly, and  designedly,  falsely  pretend  and  represent  to  him  that  certain  bonds  of  a 
railroad  were  of  the  market  value  of  six  hundred  and  fifty  dollars,  that  any  bank 
in  San  Francisco  would  lend  that  amount  on  them,  that  the  road  of  said  company, 
-  issuing  said  bonds,  was  in  runniug  order  and  was  paying  expenses;  and  that  K.,  be- 
lieving said  false  pretenses  and  representations,  was  induced,  by  reason  of  the  same, 
to  loan  and  deliver  to  the  said  J.,  on  the  pledge  of  said  bonds,  the  sum  of  one  thoo- 
sand  three  hundred  and  sixty-five  dollars.  It  further  charged  that  said  money  was 
obtained  by  the  defendant  unlawfully,  knowingly  and  designedly  to  defraad  said 
K.  The  indictment  then  denied  the  truth  of  the  false  and  fraudulent  representa- 
tions, charging  that  said  bonds  had  not  any  market  value;  that  no  bank  in  San 
Francisco  would  loan  any  money  thereon,  and  that  the  company  issuing  the  bonds 
had  no  road  that  was  in  running  order,  or  that  was  paying  expenses,  idl  of  which 
facts  the  defendant  knew.  Held,  that  the  indictment  was  suliicient,  and  a  demur- 
rer thereto  should  have  been  overruled.    People  v.  Jordan  (CaL),  IV.,  133. 

See  FOAUD,  20,  2L 

FEES. 
See  Jury  and  Jurors,  35. 

JENCE  LAW. 

L  In  the  Absence  of  a  Showing  that  the  People  or  a  Certain  County  haye 
Adopted  the  so-called  "fence  law,"  the  court  will  presume  that  the  same  has 
never  taken  effect  therein.     WiUard  v.  Mathems  (Col.),  I,  355. 

FERRIES. 

1.  Ferries,  JxnasDicnoN  of  County  Court  to  Establish. — The  primary  object  of 

the  statute  conferring  jurisdiction  upon  the  county  courts  to  establish  roads  and 
license  ferries  for  the  transportation  of  persons  and  property  across  streams  which 
obstruct  land  travel  using  public  ways  is  to  secure  the  public  accommodation.  For 
the  attainment  of  this  end,  but  as  subordinate  to  it,  when  a  ferry  franchise  is  granted, 
the  right  to  take  lawful  tolls  is  conferred  as  an  equivalent  for  the  obligations  to  ac- 
commodate the  traveling  public.  Although  the  taking  of  such  tolls  is  privaajmrU, 
•and  incident  to  the  franchise,  a  feriy  is  pMica  Juris,  and  can  not  be  created  without 
a  license,  and  is  a  thing  of  public  interest  and  use.  It  can  only  exist  in  connection 
with  some  highway  or  place  where  the  public  have  rights.  The  grant  of  a  ferry 
franchise  over  a  stream,  to  and  from  a  place  where  there  is  no  biffhway,  or  in  which 
the  public  have  no  rights,  would  be  void  and  inoperative.  Jlontgamery  el  oL  v, 
MvUnomah  Railway  Company  (Or.),  II,  640. 

2.  The  Same — Privileges  Granted  by  License. — When  the  county  court  has  exer- 

cised its  jurisdiction  by  granting  a  license  for  a  ferry,  and  a  ferry  is  cstablisheil, 
forming  a  connecting  link  in  the  public  highway,  it  has  exhausted  its  jurisdiction  as 
to  such  highway  or  places  connected,  while  such  franchise  exists.  Such  franchise 
gives  to  the  ]^)erson  licensed  the  exclusive  privilege  of  transportinff  all  persons  ai:d 

Eroperty  between  such  places.  The  county  court  can  not  establish  another  ferry 
etweeu  such  places  or  highways,  or  between  places  just  outside  of  or  beyond  thein, 
designed  to  aoccinmodate  the  same  traveling  public,  without  violating  the  exclusive 
privileges  secured  hy  the  franchises  granted  U)  the  ferry  already  established.     /•/. 

3.  Sale  of  Fkrry  License. — Whether  a  ferry  license  can  be  assignei)  without  the  con- 

sent of  the  granting  power,  and  whether  the  county  court  granting  the  license  has 
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power  to  give  such  consent,  qucere.  If  such  assignment  is  void,  the  right  to  object 
to  the  same,  and  to  the  exercise  of  the  franchise  by  a  party  to  whom  it  was  not 
originally  granted,  can  only  be  exercised  by  the  state  officers  in  an  appropriate  pro- 
jceeding.     Id, 

See  CoifHOK  Cabkiebs,  4. 

FICTITIOUS  GRANTEE. 
See  Bona  Fide  Pttrchassb,  2;  Cancellation,  1;  Deed>  9-11;  Evidence,  4^ 

FINDINGS. 

1.  Fendikos  must  be  of  the  Ultimate  Facts  Put  in  Issue  by  the  pleadings,  and 

not  argumentative.     Coglan  v.  Beard  (Cal.),  I,  862. 

2.  The  Findings  of  the  Loweb  Coubt  on  the  Issoes  Raised  by  the  Pleadings 

MUST  State  separately  the  facts  found  and  the  conclusions  of  law,  in  such  a  man- 
ner that  the  appellate  court  may  see  that  the  conclusions  of  law  follow  as  a  deduc- 
tion from  the  tacts  found.  Tested  by  such  rule,  certain  findings  of  the  lower  court, 
to  the  effect  that  no  assessments  for  taxes  during  certain  years  were  made  on  a  por- 
tion of  the  property  in  controversy,,  and  certain  judgments  rendered  for  such  taxes 
were  void,  hela  insufficient.     Emeric  v.  Alvarado  (Cal.),  I,  708. 

3.  Finding  to  the  Effect  that  a  Subsequent  Undebtakino  was  Given  in  the 

place  of  a  former  one,  which  was  required  upon  the  issuance  of  a  preliminary  re- 
straining order,  is  erroneous,  when  the  complaint  alleges,  and  the  undertaking  re- 
cites, that  the  same  was  given  *'as  a  condition  to  the  further  continuance  ot  the 
said  injunction.*'    CaHfomia  Farmera*  etc,  Ina.  Co,  v.  Schindler  (Cal.),  I,  122. 

4.  Findings  of  Fact  can  not  be  Cgnsidebed  on  Appeal,  unless  they  are  embodied 

in  the  statement  of  the  case.     Simpaon  v.  Ogg  (Nev.),  I,  303. 

5.  Appellants  can  not  Take  Advantage  of  the  Failube  of  the  Coubt  to  Make 

Additional  Findings  of  fact,  within  the  time  required  by  the  statute,  when  all  of 
such  findings  were  favorable  to  them.    Smith  v.  Logan  (Nov.),  I,  391. 

6.  The  Findings  should  be  Confined  to  the  contested  facts,  and  determined  from 

the  evidence.  Findings  as  to  facts  admitted  by  the  pleadings  are  unnecessary. 
MUea  V.  McCaOan  (Am.),  II,  689. 

7.  Finding  of  Fact,  when  Essential. — Under  section  180  of  the  practice  act  in  trials 

of  issues  of  fact  by  the  court,  written  findings  of  fact  and  conclusions  of  law,  sep- 
arately stated,  must  be  made  and  filed  before  any  judgment  can  be  entered.  Such 
findings  are  the  foundation  for  the  judgment,  and  are  as  necessary  ta  precede  it  as  a 
verdict  in  case  of  trial  bv  a  jury.  In  the  absence  of  findings,  there  is  no  presump- 
tion that  the  judgment  is  sustained  by  the  evidence,  when  the  issues  are  tried  by 
the  court.     Reich  v.  Rebellion  8,  Min,  Co.  (Utah),  II,  451. 

8.  Judgment  Revebsed  fob  Failube  to  Find  on  a  Material  Issue.    Hawea  v. 

Orten  (Cal.),  II,  367. 

9.  Failure  to  Find  upon  a  Material  Issue  is  Qbound  fob  Bevebsal. — In  the 

Absence  of  Findings,  the  appellate  court  will  presume  that  the  same  were  waived, 
nnless  the  contrary  appears  by  a  bill  of  exceptions.  This  presumption  can  not  arise 
where  the  lower  court  filed  a  writing  designated  as  its  ** decision,"  and  intended  to 
be  a  finding  upon  a  material  issue.     KimbaU  v.  Stormer  (Cal.),  II,  371. 

10.  Failubb  to  fiND  ON  All  Matebial  Issues  can  not  be  taken  advantage  of  in  the 
appellate  court,  unless  there  has  been  a  motion  in  the  court  below  to  make  addi- 
tional findings  to  meet  the  omitted  issues.     JCakin  v.  McCraUh  (Wash.),  II,  785. 

11.  Findings — Sufficiency  of. — In  an  action  to  set  aside  a  sale  on  the  ground  of  fraud, 
where  the  court  finds  enough  to  avoid  the  sale,  it  is  unnecessary  to  find  more,  al- 
though everything  alleged  in  regard  to  such  transfer  is  not  found  on.  Ohleyer^ 
Aanignee,  etc.,  v.  Bunce{(M.)f  II,  142. 

12.  Findings  of  a  Juby  on  Special  Issues  Submitted  to  Them,  in  an  action  for  the 
reformation  of  a  deed  for  an  alleged  mistake,  are  merely  advisory  to  the  court.  If, 
in  such  action,  the  court  files  findings  as  to  all  the  facts  in  issue,  in  which,  after 
reciting  that  a  jury  had  been  impaneled  to  try  special  issues,  and  had  rendered  a 
verdict,  it  is  stated  "now,  from  said  verdict  and  the  testimony  adduced  in  said 
cause,  after  due  consideration  the  court  finds  the  following  facts,"  a  judgment  en- 
tered upon  such  findings  will  not  be  reversed  for  an  erroneous  instruction  to  the  jury 
as  to  the  character  of  the  evidence  necessary  to  warrant  the  relief  asked.  Sweetaer 
V.  Dobbina  (Cal.),  II,  145. 
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13.  FiXDixos  OP  JrRT  IN  Equitable  Action — Setting  Aside  Verdict. — ^The  finl- 
ings  of  a  jury  on  issues  submitted  to  them  in  on  equitable  lU^tion  are  advisory  onW. 
The  court  may  set  aside  such  verdict  and  find  the  facts  itself.  Johnson  ti  al.  r. 
Powers  (Cal.),  II,  740. 

14.  Verdict  in  Equity  Case — ^Findinos— Instbucwons. — Both  before  and  since  th* 
adoption  of  the  code,  the  verdict  of  a  jury,  witli  respect  to  controverted  facts  ariding 
in  on  equity  case,  is  not  conclusive  upon  the  questions  submitted,  but  merely  advii^ 
ory  to  tne  court.  The  court  may  set  aside  the  verdict  and  order  a  new  trial,  or  isaj 
qualify  or  alter  any  of  its  si)ecial  findings,  or  disregard  it  in  whole  or  in  part,  asd 
find  the  facts  for  himself,  or  it  may  approve  them  in  whole  or  in  part,  and  ijf  ap- 
proved, they  become,  by  oidoption,  the  findings  of  the  court.  If  the  last  method  is 
followed,  and  thu  findings  are  supported  by  tne  evidence,  the  judgment  will  not  be 
reversed  for  erroneous  instructions  to  the  jury.  Stoettzer  el  cU.,  ExecuUn-g^  etc,  v. 
Dobbins  {Ca,l),  ID,  616. 

15.  Failure  to  Find  upon  an  Immaterial  Issue  is  not  Ebbob.  Allenbergy.  Zeller- 
bcKh  (Cal.),  I,  777. 

16.  Finding  op  the  Court  Which  Substantially  Responds  to  the  Issues  made 
by  the  pleadings  is  sulficient.     Jones  v.  Meyer  (Cal.),  I,  348. 

17.  Where  Only  Fart  op  the  Issues  Raised  by  the  Pleadings  are  submitted  to 
tho  jury  in  a  proceeding  to  set  aside  the  probate  of  a  will,  the  refusal  of  the  court  to 
hear  testimony  and  make  findings  as  to  tho  remaining  issues  is  error.  Sanders  v. 
Simcich  (Cal.),  I,  8C8. 

18.  Failure  op  a  Uefereb  to  Find  upon  an  Immaterial  Issue  as  to  fraud  is  not 
error.     Williams  v.  GalUck {Oi\),  II,  537. 

19.  Erroneous  Finding  of  the  Court  on  an  Immaterial  Issue  will  not  warrant  a 
reversal.     Swcetspr  v.  Dobbins  (Cal. ),  II,  145. 

2(1.  Fjnding  op  Jury — Weight  of  Evidence. — A  verdict  of  a  jury  will  not  be  dis- 
turbed, on  the  ground  that  it  is  contrary  to  the  weight  of  evidence,  although  tlio 
testimony  of  tlie  greatest  number  of  witnesses  was  opposed  to  such  verdict,  unless 
it  appears  that  tiic  jury  acted  so  unreasonably  in  weighing  the  testimony  as  to  sug- 
gest a  strong  presumption  that  their  minds  were  swayed  by  passion  or  prejudice,  or 
that  they  were  governed  by  some  motive  other  than  that  of  doing  justice.  Girt,^ 
Adm'xy\.  Tarieij  [Col),  III,  531. 

21.  Findings — Conflict  of  Evidence. — If  the  record  discloses  a  substantial  conflict  of 
testimony  upon  a  matei:ial  issue,  the  appellate  court  will  not  interfere  with  the  find- 
ing of  tlie  jury  thereon,  although  they  accepted  the  testimony  of  one  witness  as 
against  those  of  two.  Wliere,  however,  such  finding  is  unsupported  by  the  testi- 
mony of  any  witness,  the  judgment  will  be  reversed.  Rankin  v.  Thompson  tt  aL 
(Col.),  11,873. 

22.  Finding  of  a  Referee  will  not  be  Reviewed  on  appeal  when  there  is  evidence 
to  sustain  it.      Williams  v.  Gallick  {Or,),  II,  537. 

23.  Finding  of  the  Lower  Court  will  not  be  Disturbed  when  there  is  evidence 
to  support  it.     Baker  et  al.  v.  McAllister  (Wash.),  II,  690. 

24.  Finding  of  the  Jury  will  not  be  Disturbed  when  the  evidence  is  conflicting. 
Coff/nan  v.  Brown  (Col.),  II,  98;  Kelly  v.  Fitzele  (Cal.),  11,  132;  IMleek  v.  BrunaJf-n 
(Wy.),  II,  60. 

25.  WiiEUE  THE  Evidence  in  Support  of  a  Finding  as  to  the  Mental  Capacitt 
of  a  gi-antor  to  make  a  deed  is  conflicting,  such  finding  will  not  be  disturbed  by  the 
appellate  court.     Emericv.  Alvarado  (Cal.),  I,  708. 

26.  Finding  of  the  Jiky  that  a  Testator  was  Induced  to  Execute  a  Certain 
Will  by  the  undue  influence  and  threats  of  his  wife,  held  unsupported  by  the  evi- 
dence.    Estate  of  Lang  (Cal.),  I,  773. 

27.  Findings — Conflict  of  Evidence. — A  finding  of  a  jury  upon  a  disputed  question 
of  fact,  in  connection  with  which  there  is  a  material  conflict  in  the  testimony,  \iiil 
not  be  reversed,  unless  such  finding  is  so  unreasonable  as  to  create  a  strong  pre- 
sumption that  the  jury  were  misled,  or  were  controlled  by  improper  motives,  or  in- 
fluenced by  passion  or  prejudice.     Leilensdor/erv,  King  (Col.),  Ill,  135. 

28.  Findings  will  be  Held  Supported  by  the  Evidence  when  the  evidence  is  con- 
flicting.    Sivretz'^r  v.  Dobbins  (Cal. ),  III,  616. 

29.  Findings,  Sufficiency  of. — A  finding  that  a  party  "was  informed  and  under- 
stood "  that  he  would  have  to  pay  a  certain  note  is  not  an  equivalent  to  a  finding 
that  he  agreed  to  pay  the  same.     Porter  v.  MtiUer  (Cal.),  Ill,  619. 

30.  Judgment  Reversed  for  Indefiniteness  and  Inconsistency  in  Findings. 
Southmayd  v.  Berry  etal.  (Cal.),  Ill,  29. 
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31.  Pi!n)iNGS  Held  to  Suppobt  the  Judgment.  Capital  Savings  Bank  ▼.  Crotikete 
(Cal.),  111,479. 

32.  Findings  Held  Sctstained  by  the  Evidence.     Manjor  v.  Dams  (Cal.),  Ill,  364. 

33.  Findings — New  Trial — Appeal— Statement  must  Contain  Findings. — The 
sufficiency  of  the  findings  of  the  trial  coart  will  not  be  reviewed  on  an  appeal  from 
an  order  denying  a  new  trial,  unless  the  same  are  embodied  in  the  statement,  not- 
withstanding such  statement  contains  a  recital  that  the  findings  are  referred  to  and 
made  a  part  thereof,  and  the  transcript  shows  that  they  were  referred  to  by  the 
lower  court  on  the  hearing  of  the  motion.     Boyd  v.  Anderson  (Nev.),  Ill,  699. 

34.  Judgment  Affirmed  and  Findings  Held  to  have  been  Waived  by  consent  in 
open  court.     Schwegerle  d:  Co.  v.  MundeM  (Cal.),  IV,  525. 

35.  Findings  Held  Sufficient  to  Sustain  the  Judgment.  8t<yutt  Executor,  e^.,  v. 
Hastings  (Cal.),  IV,  5SS. 

36.  Findings  Held  Too  Indefinitb  and  Uncertain  to  aastaiu  the  judgment.  Paige 
V.  Rocky  Ford  Caned  and  Irrigation  Co.  (Cal.),  IV,  522. 

37.  Clerical  Error  in  Conclusions  of  Law — Immaterial  Error. — The  use  of  the 
word  "defendant"  instead  of  "defendants,"  in  the  conclusions  of  law  found  by  the 
court,  is  a  mere  clerical  error,  and  entitled  to  no  regard.  Doolan  et  al  v.  Canning- 
ham,  Administrator,  etc  (Cal.),  IV,  613. 

38.  Amendment  of  Findings. — When  trial  is  by  the  court,  the  court  may  at  any  time 
before  judgment  amend  its  findings  of  facts,  notwithstanding  a  motion  for  a  new 
trial  has  been  made.     Calhoun  v.  GUlUand,  Adm'r,  etc,  (Wash.),  II,  285. 

39.  Supreme  Court  can  not  Infer  One  Fact  from  Other  Facts  Found. — The 
only  inferences  which  it  can  draw  from  the  findings  are  inferences  of  law.  De  Celts 
et  al.  V.  Porter  et  al.  (Cal.),  II,  144. 

40.  Judgment  in  De  Celis  v.  Porter,  1  West  Coast  Rep.  675,  Modified  as  to  the 
date  from  w^hich  interest  should  be  allowed.     Id. 

41.  A  Finding  that  an  AcrigN  was  Commenced,  and  that  Judgment  therein  was 

**duly  given  and  made,"  includes  a  finding  of  facts  necessary  to  give  the  court  juris- 
diction.     Wetnwrc  v.  Rupe  (Cal.),  II,  885. 

See  Adverse  Possession,  3,  8;  Bill  op  Exceptions,  9;  Conversion,  1;  Ejectment, 
9;  Forcible  Entry  and  Detainer,  9;  Judgment,  62;  Landlord  and  Tenant, 
6;  Mortgage,  20;  New  Trial,  18,  20,  35;  Nuisance,  20;  Supreme  Court,  2. 

FINES  AND  FORFEITURES.     ' 
Bee  Contempt,  2,  35;  Deed,  3;  Justices'  Courts,  7;  Larceny,  14. 

FIRE  INSURANCE. 
See  Insurance. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  An  Action  of  Forcible  Entry  and  Detainer  does  not  Lie  to  Enforce  an 

Incorporeal  Right  of  Way,  although  an  action  on  the  case  might  be  maintained 
for  its  obstruction,  or  a  suit  in  equity  to  restmin  an  interference  therewith.  Rob- 
erts V.  Trvjilh  (N.  M.),  I,  519. 

2.  Action  of  Forcible   Detainer  can   not  be  Maintained  when  the  facts  and 

circumstances  indicate  no  purpose  or  determination  upon  the  part  of  the  de- 
fendant to  resist  the  entry  of  the  plaintiff  by  force.  Harrington  v.  Waison  (Or.), 
I,  59. 

3.  Neither  the  Legal  Title  to  Land  nor  the  Right  to  the  Possession  can  be 

determined  in  an  action  of  forcible  entry  and  detainer.  Romero  v.  Gonzales  (N.  M.), 
I,  160. 

4.  Unlawful  Entry,  Unaccompanied  by  Actual  Force,  is  Insufficient  to  sustain 

an  action  of  forcible  entry  and  detainer,  under  the  statute  of  this  territory,  on  the 
ground  of  such  entry  beiug  constructively  forcible.     Id. 

5.  Object  op  the  Statute  op  Forcible  Entry  and  Detainer  is  to  prevent  persons 

froin  disturbing  the  public  peace,  or  perpetrating  gross  and  willful  wrongs,  bymain- 
taininj^  by  actual  fraud  or  force  what  they  claim  as  private  rights  in  the  possession 
of  land.     Id. 

6.  Forcible  Entry  and  Detainer — Appeal  from  County  Court. — An  action  under 

the  forcible  entry  and  detainer  act,  originally  brought  in  the  justice's  courts  and  thence 
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appealed  to  tlie  county  court,  can  not  be  taken  to  the  supreme  court  on  appcaL 
It  must  be  taken,  if  at  all,  on  writ  of  error.  Such  action  cloea  not  involve  any  ques- 
tion as  to  the  title  to  land.     Brandexburg  v.  Jfeithmeui  (Col. ),  II,  774. 

7.  The  Saue — Ejeciment. — The  statutory  action  of  forcible  entry  and  detainer  has  not 

Iteen  enlarged  by  section  267  of  the  civil  code.  Such  section  does  not  abolish  all 
distinctions  between  that  action  and  the  action  of  ejectment.     Id. 

8.  FoRCiBLB  Entey  and  Detaineb— Plkadino — Notice  to  Quit. — A  complaint  in  an 

action  of  forcible  entry  and  detainer  which  conforms  to  the  requirements  of  chap- 
ter 3,  section  23  of  the  act  of  1872,  is  sufficient.  Such  complamt  need  not  allege 
service  of  notice  to  quit  on  the  tenant.  Cliung  Yow  v.  Hop  Chong  et  al.  (Or.), 
Ill,  325. 

9.  Evidence  Held  not  to  Show  a  Forcible  Entry  on  the  part  of  the  defendant,  or 

that  the  land  in  question  was  in  the  possession  of  the  plamtifil  Alemany,  Arch" 
bishop,  etc.,  v.  Ortega  (Cal.),  Ill,  51. 

FORECLOSURE, 

See  Mobtoaoe,  15-35;  Pabtibs,  5-7;  Pleading  anb  Practige,  5,  10;  Statdts  aw 

Limitations,  18. 

FORFEITURE. 
See  Deed,  3;  Fines  and  Fobfeitubes. 

FORGERY. 

L  Forgery — Indictment,  Sufficiency  of. — ^Under  the  latter  claase  of  section  775  of 
the  general  statutes,  an  indictment  for  forgery  is  sufficient  which  charges  that  the 
defendant  **  did  counterfeit  and  forge  the  handwriting  of  another  to  a  certain  prom- 
issory note,  dated,  etc.,  for  the  sum  of,  etc.,  with  the  intent  to  damage  and  defraud 
such  person,"  etc.  Such  indictment  need  not  set  out  a  copy  of  the  iustinment  upon 
M'hich  the  forgery  is  predicated,  nor  chaise  the  act  to  have  been  done  falsely  or 
feloniously.    Cohen  v.  People  etc.  (Col.),  II,  528. 

2.  The  Same — Evidence  of  Passing  Forged  Instrument — ^Iih^nt. — Under  such  in- 

dictment, evidence  that  the  defendant  uttered  or  passed  the  instrument  forged,  for 
the  purpose  of  raising  money  thereby,  is  admissible,  as  tending  to  show  the  intent 
with  which  the  handwriting  was  forged.     Id. 

3.  The  Same — Instructions. — The  court  instructed  the  jury  "that  if  they  believed 

from  the  evidence  that  the  defendant  signed  the  name,  claimed  to  have  been  forsed 
to  the  note  in  evidence,  with  the  intention  of  obtaining  money  thereon,  and  aid 
obtain  money  thereon,  they  should  find  him  guilty."  Held,  that  such  charge  was 
erroneous,  because  it  omitted  to  instruct  the  jury  that  they  must  also  believe  that 
such  signing  was  forged  or  counterfeited,  and  with  intent  to  damage  or  defraud.  Id. 

4.  Forgery — Intent — Insanity  from  Drunkenness. — In  a  prosecution  for  forgery  of 

a  promissory  note,  where  the  intent  with  which  the  act  was  done  is  an  element  of 
the  offense,  evidence  is  admissible  showing  that  the  defendant  was  afflicted  with 
dipsomania;  that  from  contracted  habits  of  intemperance  his  mind  had  been  im- 
paired; that  when  he  was  under  the  influence  of  liquor  he  was  insane,  did  not  know 
what  he  was  doing,  could  not  distinguish  right  from  wrons;  and  that  he  waainsuch 
state  when  he  committed  the  act  of  which  he  was  accused.  People  v.  Blaix  (Cai.), 
Ill,  38. 

See  Cancellation,  3. 

FORNICATION. 

1.  An  Indictment  fob  Fobnication  is  Sufficient  that  Chaboes  that  the  defendant 

and  a  certain  woman  '*  did  then  and  there  unlawfully  live  together  in  an  open  state 
of  fornication."    King  v.  The  People  etc.  (Col.),  II,  307. 

2,  Evidence  in  a  Prosecuhon  fob  Fobnication  Reviewed  and  held  to  establish  an 

overt  act  en  the  part  of  the  defendant.    Id, 

FORWARDERS. 
See  Common  Cabrisbs,  5^  7* 
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franchise. 

See  Corporations,  47-49^  Ferriss« 

FRAUD. 

1.  Deed  Untainted  by  Fraud  is  not  Impeachable  por  Frattd  Committed  After- 

wards in  the  obtainment  of  another  deed,  for  different  premises,  by  the  same 
grantee  from  the  same  grantor.     Gutierrez  v.  Brinkerhoff  {Cid.)^  I,  127. 

2.  One  Who  is  a  Particeps  Criminis  in  Certain  Fraudulent  Transactions  to 

obtain  land  from  the  United  States  can  not  enforce  a  canse  of  action  against  bis 
alleged  partners  in  fraud,  growing  out  of  such  transactions.     Id, 

3.  Equity  will  not  Interfere  to  Set  Aside  a  Conveyance  on  the  Ground  of 

Fraud,  at  a  suit  of  a  general  judgment  creditor  of  the  grantor,  where  the  liutter  has 
other  property  subject  to  execution  sufficient  to  satisfy  the  judgment.  In  such 
action  the  complaint  must  allege  the  insolvency  of  the  debtor,  or  facts  sufficient  to 
indicate  that  thd  judgment  could  not  be  collected  without  equitable  aid.  Emery  v. 
Yount  (Col.),  I,  499. 

4.  Failure  to  Make  Such  Allegations  can  be  Taken  Advantage  of  at  any  time, 

and  is  not  cured  by  evidence  establishing  the  insolvency  of  the  judgment  debtor^ 
Id. 

5.  Voluntary  Conveyance  will  not  be  Set  Aside  on  the  Ground  of  Fraud  on 

the  grantor's  creditors,  unless  it  is  averred  and  proved  that  the  grantor  was  in  debt 
at  the  time  of  such  conveyance,  or  that  the  same  was  made  with  a  view  of  contract- 
ing further  obligations.     Id, 

6.  Complvint  in  an  Action  by  a  Judgment  Creditor,  having  a  Specific  Lien  by 

attachment  upon  a  particular  parcel  of  his  debtor's  land,  need  not  aver  the  fact  of 
the  debtor's  insolveucy,  where  the  object  of  the  action  is  to  have  a  subsequent  con- 
veyance of  such  land  declared  fraudulent  and  void  as  to  the  plaintiff,  and  that,  as 
to  the  extent  of  his  lien  upon  the  same,  his  ri^ht  to  obtain  satisfaction  of  his  judg- 
ment therefrom  be  recognized  and  enforced,     id, 

7.  Foreclosure  Sale,  how  Attacked  for  Fraud. — A  sale  by  the  trustees  of  a  rail- 

road mortgage,  under  a  decree  of  foreclosure,  and  in  strict  compliance  with  the 
terms  thereof,  will  not  be  set  aside  on  motion  of  a  bondholder  not  a  party  to  the 
record.  If  the  trustees  combine  with  others  to  defraud  the  bondholders,  or  any  of 
them,  or  if  they  did  not  act  in  good  faith,  relief  may  be  had  in  a  suit  properly 
brought  for  that  purpose,  in  which  all  the  persons  interested  are  joined  as  parties. 
Meyer  et  a/.,  Trustees  etc.,  v.  Utah  etc,  Kailway  Company  (Utah),  II,  471. 

8.  Voidable  Patent  to  Mining  Claim,   Attack  on. — A  patent  from  the  United 

States  to  a  mining  claim  may  be  avoided  in  equity  for  fraud,  mistake,  or  misrepre- 
sentation practiced  upon  the  government.  The  validity  of  such  patent,  however, 
can  not  be  questioned  unless  the  facta  constituting  the  fraud,  mistake,  or  misrepre- 
sentation are  stated  in  the  pleadings.  Whether  the  United  States  government  is  a 
necessary  party  to  an  action  to  set  aside  a  patent  on  such  grounds,  quoere.  Parley^a 
Park  Silver  Mining  Company  v.  Kerr  (Utah),  II,  432. 

9.  Fraudulent  Conveyance— Resulting  Trust — Dismissal  of  Suit. — A  voluntary 

conveyance  from  an  insolvent  debtor  to  his  wife  does  not  create  the  latter  a  trustee 
of  the  creditors  of  the  former.  Such  conveyance  may  be  set  aside  at  the  instance  of 
the  creditors  on  the  ground  of  fraud.  A  bUl  in  equity  against  such  grantee  to  have 
her  declared  a  trustee  for  the  creditors,  and  for  an  accounting  of  the  rents  and 
profits  of  the  land  conveved,  should  not  be  dismissed.  An  amendment  to  the  prayer 
of  such  bill  should  be  allowed,  and  the  appropriate  relief  granted.  Perea  et  al.,  Ad- 
ministrcUora  etc.,  v.  OaUegos  (N.  M.),  II,  423. 

10.  Fraudulent  Tjeiansfer— Evidence  Held  Sufficient  to  Justify  the  finding  that 
the  sale  under  which  the  plaintiff*  claims  title  was  fraudulent  and  void  as  to'  his  ven- 
dor's creditors.      Wideman  v.  Franks  (Cal.),  II,  376. 

11.  Note  Obtained  by  Fraud — ^Assignment. — The  note  which  it  is  the  object  of  this 
suit  to  have  delivered  up  and  canceled,  held  to  have  been  obtained  through  fraud, 
of  which  the  defendant  had  notice  before  it  was  assigned  to  him.  McDaniel  et  aK, 
Adm'retc,  v.  Marchbanks  (Or.),  Ill,  339. 

12.  Whether  a  Conveyance  was  Intended  to  Hinder,  Belay,  or  Defraud  the 
Grantor's  Creditors  is  a  question  of  fact,  and  not  of  law.  Read  v.  Rohm  (Cal.), 
Ill,  150. 

13.  Fraud,  Allegations  of — Pleadings — Cancellation  of  Deed.— In  an  action  to 
annul  a  deed  on  the  ground  of  fraud,  where  the  fraad  consists  in  making  such  deed 
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run  in  the  name  of  a  married  woman  as  grantee,  instead  of  to  her  husband,  an  alle- 
gition  that,  subsequent  to  the  execution  of  the  deed,  the  plaintiff  has  discovered 
that  the  deed,  '*  as  it  appears  upon  the  record,"  runs  in  the  name  of  the  wife  as  the 
grautcc,  is  no  allegation  that  such  deed  was  obtained  by  fraud;  and  an  allegation 
th<it  "  the  plaintiff  does  not  know  whether  the  husband  obtained  said  deed  in  hu> 
wife's  name  by  misreading  the  same  to  plaintiff,  or  by  obliterating  the  name  anu 
putting  in  hers,"  is  not  an  allegation  that  it  was  done  in  either  way,  or  that  there 
was  any  fraud  on  the  part  of  either  the  husband  or  wife.  JRasmussen  et  al.  v.  J/c- 
Knir/ht-  et  al,  (Utah),  III,  670. 

14.  The  Same.^ — Fraud  is  a  conclusion  of  law  derived  from  facts,  and  is  not  to  be  pre- 
sumed; it  can  be  found  only  when  the  facts  make  it  apparent.  The  facts  constitute 
ing  the  fraud  must  be  pl^ided;  a  general  allegation  of  fraud  is  not  sufficient  ou 
demurrer.     Id. 

15.  Bill  to  Set  Aside  Decree — Parties— -Demujirer. — ^A  bill  in  equity  to  set  aside  a 
decree  for  the  partition  of  land,  on  the  ground  that  the  same  was  obtained  by  fraud, 
should  join  as  defendants  all  the  parties  to  the  original  bill  on  which  such  decree 
w^as  rendered,  and  all  persons  claiming  through  or  under  any  or  either  of  them. 
Such  bill  is  not  demurrable,  for  the  reason  that  another  suit  is  pending  between  the 
plaintiffs  and  some  of  the  defendants,  relating  to  the  same  subject,  unless  the  suit 
already  pending  will  afford  the  plaintiffs  the  same  relief  as  they  would  have  been 
entitled  to  under  the  bill  demurred  to.  Bent  et  al,  v.  Maxwell  Land- Grant  and 
Railway  Co.  et  al.  (N.  M.),III,  8. 

10.  The  Same — Consent  Degree,  Impeachment  of. — An  original  bill  in  equity  lies  to 
set  aside  and  annul  a  decree  purporting  to  have  been  made  and  entered  by  consent, 
if  such  consent  was  obtained  by  fraud,  imposition,  or  false  representations.     Id, 

17.  Mortoage  of  Personal  Property — Possession  by  Mortgagor— Fraud. — A 
mortgage  of  the  stock  in  trade  of  a  merchant,  by  the  terms  of  which  the  mortgagor 
is  to  remain  in  possession  of  the  goods,  to  sell  and  dispose  of  the  same  as  the  owner, 
and  remit  the  proceeds  of  the  sales  to  the  mortgagee,  is  a  fraudulent  transfer  as 
against  other  creditors  of  the  mortgagor.  Speigelbcrg  et  al,  v.  Hersch  <£r  Co.  et  al. 
(N.  M.),  IV,  129. 

18.  Conveyance  to  Hijjder,  Delay,  and  Defr-\ud  Creditors — Purchaser  with 
Notice— Attachment  of  Property.  Fraudulently  Conveyed. — A  conveyance  of 
property  made  with  intent  to  hinder,  delay,  and  defraud  the  creditors  of  the  grantor 
IS  void,  both  as  against  the  grantee  and  a  subsequent  purchaser  with  notice,  although 
the  latter  may  have  paid  a  valuable  consideration.  The  property  so  conveyed  may 
be  levied  upon  and  sold  at  the  instance  of  the  creditors  of  the  fraudulent  grantor  as 
if  no  conveyance  had  ever  been  made.     BuU  v.  Ford  (Cal.),  IV,  527. 

19.  Allegation  of  Fraudulent  Intent — Special  Demurrer. — An  allegation  that  a 
conveyance  was  made  *'with  intent  to  hinder,  delay,  and  defraud  the  creditors"  of 
the  grantor  is  a  sufficient  averment  of  fraudulent  intent  to  sustain  a  judgment. 
Whether  the  same  would  be  sufficient  if  objected  to  by  special  denmrrer,  quaere. 
Id, 

20.  Fraudulent  Representations — Sale — Rights  of  Defrauded  Vendee.  — One  who 
has  been  induced  by  false  and  fraudulent  I'epresentations  to  purchase  a  business  and 
stock  in  trade  need  not,  upon  discovery  of  the  fraud,  take  steps  to  rescind  tlie  con- 
tract. He  may  retain  the  property  and  prosecute  his  claim  for  damages  either  by 
an  original  action  or  as  a  counter-claim  to  an  action  against  him  for  the  pure  hase 
l>rice,  Ijrought  by  the  party  committing  the  fraud.  If  such  contract  of  purchase 
was  an  entirety,  the  separate  value  of  the  stock,  aside  from  the  value  of  the  good 
will  of  the  business,  need  not  be  alleged  in  the  answer.  Uerefort  v.  Cramer  (Col.)t 
IV,  229. 

21.  Fraudulent  Representations — Sale — Measure  of  Damages — Pleadings. — The 
measure  of  damages  in  an  action  for  fraudulent  representations  in  the  sale  of  both 
real  and  personal  proj^erty  is  the  same.  It  is  the  difference  between  the  value  of 
the  property  as  it  actually  existed  on  the  day  of  sale  and  its  value  as  it  was  repre- 
sented to  be.     Such  damages  need  not  be  separately  pleaded.     Id. 

See  Accounting,  1,  6;  Arrest  and  Bail,  1,  3,  4;  Assignment  for  Benefpt  of  Cred- 
itors, 4;  Attorneys,  1;  Bona  Fide  Purchaser,  2,  8;  Cancellation;  Chattel 
Mortgage;  Consideration,  4;  Corporations,  29;  Deceit;  Deed,  11;  Evidence, 
17,20;  Findings,  11;  Infants,  5;  Injunction,  4;  Insolvency,  10;  Jitikjment, 
20;  Mexican  Grant,  8;  Mortgage,  38,  39;  Patents,  6;  Pleading  and  Prac- 
tice, 31,  32;  Principal  and  Agent,  1;  Replevin,  3;  Vendor  akd  Vendee,  2,  3. 
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fruit  trees. 

See  Injunction,  17;  Taxation,  68. 

FUGITIVES  FROM  JUSTICE. 

1.  Custodian  of  a  Prisoner  Held  under  Authority  op  a  Warrant  for  his  Ar- 

rest, issued  by  the  governor  of  California,  upon  the  requisition  of  the  governor  of 
another  state,  may  be  compelled,  upon  the  application  of  the  prisoner  for  a  \nrit  of 
habeas  corpiis,  to  produce  the  body  of  such  prisoner  before  a  court  of  the  state  in 
which  he  is  detained,  bo  that  the  cause  of  his  imprisonment  and  detention  can  be 
inquired  into;  and  upon  a  feilure  so  to  do,  such  custodian  is  guilty  of  contempt.  In 
re  Robb  (Cal.),  I,  255. 

2.  Warrant  of  Extradition. — A  warrant  for  the  arrest  and  return  of  a  fugitive  from 

justice  must  recite  or  set  forth  the  evidence  necessary  to  authorize  the  state  execu- 
tive to  issue  it;  and  unless  it  does,  it  is  illegal  and  void.  In  re  Doo  Woon  (U.  iS. 
Dist.  Ct.,  Or.),  I,  333. 

3.  Habeas  Corpus,  Jurisdiction  of. — A  person  arrested  under  a  warrant  of  extradi- 

tion from  one  state  of  the  Union  to  another  **i8  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,"  and  the  national  courts  have  jurisdiction  to  inquire 
by  habeas  corpus  into  and  determine  the  legality  of  the  same.     /(/. 

4.  Fugitives  prom  Justice  Arrested  and  Returned  under  Laws  op  the  United 

States. — ^The  governor  of  a  state  in  issuing  a  warrant  for  the  arrest  of  a  fugitive 
from  justice,  the  officer  who  makes  the  arrest,  and  the  party  commissioned  to  receive 
the  fugitive  and  deliver  him  to  the  authorities  of  the  state  where  the  offense  is 
charged  to  have  been  committed,  in  pursuance  of  the  provisions  of  sections  5273 
and  5279  of  the  revised  statutes  of  the  United  States,  act  under  the  authority  of 
the  laws  of  the  United  States,  and  pro  hoc  vice  are  officers  or  agents  of  the  United 
States.     In  re  Robb  (U.  S.  Cir.  Ct.,  Cal.),  I,  439. 

6.  Writ  op  Habeas  Corpus — Jurisdiction. — Where  a  petition  for  a  writ  of  JuLb^as 

corpus  presented  to  a  state  judge  or  court  by  a  party  in  the  custody  of  one  claiming, 
in  good  faith,  to  be  authorized  to  deliver  him  to  the  authorities  of  another  state,  a^ 
a  fugitive  from  justice,  in  pursuance  of  tlie  provisions  of  said  sections,  shows  upon 
its  face  that  the  petitioner  is  so  held  in  custody,  imder  such  claim  made  in  good 
faith,  the  state  judge  or  court  has  no  jurisdiction  to  issue  the  writ.  The  jurisdic- 
tion, in  such  case,  is  exclusively  in  the  courts  of  the  United  States.  Id, 
6."  Id. — Duty  op  Custodian. — Where  a  writ  of  habeas  corpus  has  been  issued  by  a  state 
judge  or  court,  and  been  served  on  the  party  having  the  custody  of  such  alleged 
fugitive,  it  is  the  duty  of  such  custodian  to  make  full  return  to  the  writ  as  to  the 
authority  under  which  he  holds  the  prisoner,  and  to  exhibit  to  the  court  the  original 
papers  evidencing  his  authority,  and  respectfully  decline  to  produce  the  body  of  the 
prisoner;  and  if  it  appears  from  said  return,  or  said  petition  and  return,  that  the 
pt'isoner  is  claimed  to  be  held  in  good  faith,  in  pursuance  of  the  provisions  of  said 
statute,  the  judge  or  court  issuing  the  writ  has  no  jurisdiction  or  authority  to  pro- 
ceed further,  and  no  jurisdiction  or  authority  to  compel  the  production  of  the  boily 
of  the  prisoner,  or  to  commit  the  party  holding  him  for  contempt  in  thus  respect- 
fully declining  to  produce  the  prisoner.     Id. 

7.  The  Effect  of  the  Production  of  the  Prisoner  would  be  to  place  him  in  the 

physical  control  of  the  court,  and  to  deprive  himself  of  all  power  to  execute  the 
superior  commands  of  the  laws  of  the  United  States,  to  which  he  owes  obedience. 
Id. 

8.  Where  the  Return  to  a  Writ  of  Habeas  Corpus,  Sued  out  by  a  Prisoner 

held  under  requisition  proceedings,  shows  a  substantial  compliance  witii  the  act  of 
congress  concerning  fugitives  from  justice,  the  prisoner  will  be  remanded.  Ex  parte 
BaiUy  (Cal. ),  I,  48o. 

9.  A  Fugitive  from  Justice  Charged  with  a  Felony  has  no  right  to  be  heard  on  any 

appeal  made  in  his  behalf.     People  v.  Tremayne  (Utah),  II,  207. 

10.  Neither  an  Order  Forfeiting  a  Defendant's  Bail  for  failure  to  appear  at  the 
trial,  nor  an  order  refusing  to  entertain  a  motion  to  set  aside  the  same  while  the 
defendant  was  still  a  fugitive  from  justice,  nor  an  order  directing  the  payment  of 
the  forfeited  bail  money  into  the  treasury,  is  appealable.     Id, 

:put?ure  advances. 

See  Mortgage,  46,  48«. 
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GAMING. 

1.  Gaming — Act  of  1876  Defining. — Section  1  of  the  act  of  1876  (Ses.  L.  39)  indudei 

not  only  the  games  therein  enumerated,  but  also  any  game  played  for  anything  d 
value  with  any  device  or  means  suitable  and  convenient  for  that  purpose;  and  in 
which  the  game  depends  largely  on  chance,  or  more  on  chance  than  akilL  In  rcLtt 
Tong  (U.  S.  Cir.  Ct.,  Or.),  I,  35. 

2.  The  Chinese  Game  of  '*Tantan  "  is  a  game  of  pure  chance,  and  when  played  for 

anything  of  value,  constitutes  gambling  within  the  inhibition  of  said  statute.    Id, 

3.  Power  **to  Suppress"  when  not  Power  "to  Punish." — A  grant  of  power  to  & 

city  *'to  suppress  gaming  and  gambling-houses,"  includes  the  power  to  suppresa 
**  gaming; "  but  when  the  crime  of  gaming  is  delined,  and  the  punishment  therefor 
prescribed  by  the  law  of  the  state,  the  c;ty  is  not  authorized  to  suppress  any  game 
not  prohibited  by  such  law,  nor  to  punish  any  person  playing  thereat;  bat  it  is  ouo- 
fined  to  the  use  of  such  means  as  may  be  within  its  power  to  enforce  the  state  law 
within  its  Umita.    Id. 

GABJnSHMENT. 

See  Azzachment;  Judomsnt,  li. 

GENERAL  AVERAGE. 
See  Admiraltt,  20. 

tJBORGETOWN,  CHARTER  OP. 
See  Constitutional  Law. 

GIFT. 

1.  A  Gift  can  not  be  Consummated  without  Deliybby,  and  oonaeqaently,  the  sub- 

ject thereof  must  be  iri  ewe.    Read  v.  Hahm  (Cal.),  Ill,  150. 

2.  Conveyance — Gifp  from  Husband  to  Wipe.— A  conveyance  made  to  a  wife,  in  con- 

sideration of  a  debt  due  to  the  community  from  the  grantor,  with  the  consent  o/ 
the  husband,  and  with  the  intent  that  the  property  conveyed  should  become  the 
wife's  separate  property,  will  operate  as  a  gilt  to  her.    I<L 

See  Public  Lands,  20. 

GOODS  SOLD  AND  DELIVTERED. 

1.  Action  for  Goods  Sold  and  Deliyered — ^Eyide^ce — ^Variance. — ^A  complaint  for 
certain  cattle  sold  and  delivered  is  not  sustained  by  evidence  that  such  cattle  were 
delivered  to  the  defendant  to  be  slaughtered  and  the  meat  sold  on  commissroii. 
Evans  v.  Bailey  et  aJL  (Cal.),  IV,  427. 

GRAND  JURY. 
See  Jury. 

GRANT. 

See>  Boundaries;  Deed. 

♦ 

GRANTOR  AND  GRANTEE. 
See  Deed. 

GROWING  CROPS. 

1.  Mortgage — Growing  Crops— Rents,  Issues,  and  Profits. — A  mortgage  of  U^^% 
with  the  rents,  issues,  and  profits  thereof,  attaches  as  a  lien  to  the  crop  growing  on 
such  land  at  the  time  of  foreclosure.  The  proceeds  of  the  sale  of  such  crop  sbooid 
be  applied  to  the  payment  of  the  mortgage  debt.  Montgomery  y,  MerrUl  tt  aL 
(Cal.),  Ill,  375. 
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2.  Ths  Valux  ot  a  Crop  of  Obowino  Grain  may  be  Ascertained  by  reierence  to 

its  value  at  maturity,  leas  certain  expenses.  Harrison  v.  S.  V.  H,  O.  Co.  (Cal.), 
Ill,  349. 

3.  A  Mortgagee  of  Crowing  Crops  Pendente  Lite  in  an  Action  of  Ejectment 

is  bound  by  the  judgment  against  the  mortgagor,  and  may  be  evicted  under  the 
writ  issued  on  such  judgment.  As  between  him  and  the  successful  plaintiff,  such 
growing  crops  are  part  of  the  realty,  and  pass  to  the  plaintiff,  and  consequently  the 
mortgagee  is  not  entitled  to  a  restitution  of  the  premises  for  tlie  purpose  of  harvest- 
ing such  crops.    Huerttai  v.  Muir  (Cal.),  I,  475 

See  Homestead,  13;  Injunction,  20;  Taxation,  68. 

GUARANTY. 

»  

1.  Contract  to  Carrt  Stock  Construed— GiTARANTr. — The  defendant  Levy,  being 
indebted  to  a  firm  of  stock-brokers  for  moneys  advanced  by  them  in  stock  transac- 
tions, arranged  with  another  firm  of  brokers,  Eppstein  &  Co.,  that  the  latter  firm 
should  take  up  the  stocks,  paying  to  the  first  firm  the  amount  due  it,  and  carry  the 
stocks  for  him.  In  this  arrangement  the  defendant  Baldwin  executed  the  following 
guaranties: 

'*San  Francisco,  March  10,  1879 — M.  J.  Levy  in  account  with  Eppstein  &  Co. 

1870  PURCHASE 

March  10,  1,250  Belcher,  6 J ', $8,125  00 

March  10,  250  Mexican,  40 10,000  00 

Com 45  30 

E.  &0.  Ex $18,170  30 

I  herewith  guarantee  the  above  account,  to  wit,  $18,170.30,  in  gold  coin,  against 
any  loss  for  sixty  days  from  date,  and  agree  to  make  good  any  loss  that  may  be 
sustained  thereon  in  reselling  the  above  stock,  balance  to  be  paid  with  interest  at 
1^  per  cent  per  month.  E.  J.  Baldwin." 

The  term  of  the  guaranty  was  extended  from  time  to  time  until  July  25,  1879> 
with  the  consent  of  the  guarantor,  at  which  date  the  stock  was  sold  by  E.  ft  Co., 
they  claiming  a  balance  due  them  of  four  thousand  and  twenty-three  dollars  and  fifty- 
seven  cents.  Held,  that  £.  &  Co.  were  entitled  to  protect  the  security  in  their 
hands  by  paying  the  assessments  levied  thereon,  and  to  deduct  the  amounts  so  paid 
from  the  proceeds  of  sales;  that  the  guarantor  was  liable  for  the  balance  due  E.  ft 
Co.  on  July  25,  1879,  with  interest  thereon  from  such  date  at  the  rate  of  one  and 
one  fourth  per  cent  per  month.    Marshall  v.  Levy  et  al,  (CaL ),  IV,  698. 


• 


OUARD  OF  JAlti. 
See  Jail  Guard. 

GUARDIAN  AD  LITEM. 
See  Guardian  and  Ward,  12,  13;  Inpants,  4,  5;  Partiss>  6. 

GUARDIAN  AND  WARD. 

1.  Appointment  op  Guardian — Allegation  op — ^Demurrer. — The  sufficiency  of  an 

allegation  as  to  the  appointment  of  the  plaintiff's  guardian,  in  an  action  by  a  minor, 
is  not  raised  by  a  demurrer  to  the  com  plaint  on  the  ground  that  **  the  plaintiff  has 
no  legally  appointed  guardian."    Morrtll  v.  Morgan  (Cal.),  Ill,  683. 

2.  Appointment  of  Guardian — E\  idence  op. — The  testimony  of  a  witness  as  to  who 

was  her  guardian  is  sufficient  proof  of  such  fact,  in  the  absence  of  any  objection  to 
such  testimony.     Id. 

3.  Power  of  Guardian  to  Borrow  Money  and  Mortgage  Ward's  Estate. — Sub- 

division 6,  section  869  of  the  general  laws  of  Oregon  (1874,  page  283),  providing 
that  the  county  court,  as  a  court  of  probate,  has  power  *'to  order  the  renting,  sale, 
or  other  disposal  of  the  real  and  personal  property  of  minors,"  confers  no  authority 
on  a  guardian  to  mortgage  such  property.  A  promissory  note,  given  for  money 
borrowed  by  a  guardian  to  improve  the  ward's  estate,  and  a  mortgage  thereon  se- 
curing the  same,  are  both  void.    FriUch  v.  Bunnell  (Or.),  Ill,  707. 
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4.  Accon^rnyo  aoainst  Administrator — Phesentation  of  Claim. — An  action  for  sa 

accouutiiig  against  tlie  adniinistrator  of  his  guardian  can  not  be  maintained  by  % 
^var(l,  uuluss  ho  presents  the  claim  on  which  such  action  is  founded  to  the  admiuis- 
trator  for  allowance.     Gillespie  v.  IVinn,  A'lmmiHtrator,  etc.  (Cal.),  Ill,  371. 

5.  The  District  Court  Has  Jurisdiction  of  ax  Action  for  an  accounting  broug'.t 

a  ward  against  the  executor  of  his  deceased  guardian,  although  such  guanlian  ^7aj» 
apitointed  iu  another  state.     Ong  v.  Whipple,  Executor,  etc.  (Wash.),  II,  705*. 

6.  OrARDiAN    AND   Ward — Settlkment    OF   ACCOUNTS. — When  a  ward  attains  its 

majority,  the  office  of  guardian  ceases,  and  it  is  the  duty  of  the  latter  to  exhibit  to 
the  probate  court  and  settle  his  account  with  the  ward.  Such  accounting  should 
only  include  transactions  during  the  ward's  minorit}'.  Ti-ansactions  subsequent 
tlicreto  must  be  settled  in  an  action  at  law.     In  re  Allgi^r  (Gal.),  II,  876. 

7.  Accounting  bt  Executors  of  Dece^vsed  Guardian. — The  executors  of  a  decea^d 

guardian  have  no  authority  to  present  such  guardian's  account  with  his  ward  totJe 
pioljate  court  for  settlement,  nor  has  the  court  authority  to  receive  or  act  upon  it 
Such  settlement  can  only  be  had  in  a  court  of  equity,  by  a  proceeding  against  the 
executors  of  the  deceased  guardian  and  other  necessary  parties.     Id. 

8.  GuAitDiAN  AND  Ward — Sale  OF  MiN0R*s  Real  Estate,  Order  for — Description 

OF  Land  in.— An  order  of  the  probate  court  for  the  sale  of  real  estate  belonging:  to 
a  minor  must  describe  the  land  to  be  sold  with  sufficient  definiteness  and  certainty 
Us  to  admit  of  its  identification  without  reference  to  any  extraneous  matter;  other- 
wise a  sale  based  thereon  is  void.  A  description  of  such  lands  as  **  twenty  an  I 
one  half  acres  of  the  rancho  Golita,  being  the  share  of  a  tract  of  thirty-one  acres 
allotted  to  said  minors  by  a  decree  of  the  district  court  of  Santa  Barbara  county, 
in  a  suit  in  partition  wherein  the  gustrdian  herein  and  mother  of  said  minors  was 
plaintiff  and  said  minors  were  defendants,"  is  insufficient.  II HI  v.  WaU  (Cal.),  IV, 
501. 

9.  Sale  of  Land  by  Guardian — Statute  of  Limitations. — Section  1806  of  the  ccle 

of  civil  procedure  prescribing  three  years  next  after  the  termination  of  the  ffoar- 
diauship  of  a  minor  for  a  recovery  by  the  minor  or  his  grantee  of  real  estate  sold  by 
his  guardian  only  applies  to  sales  by  guardians  appointed  by  the  probate  courts  of 
this  state.     McNeil  v.  First  Congregational  Soc.  (Cal.),  IV,  4'21. 

10.    GlAUDIAN    AND    WaRD — SaLE     OF    LaND     BY    GuaRDIAN    APPOINTED    BY  FoRr.l«.\' 

Court.  —One  appointed  guardian  of  a  minor  by  the  courts  of  a  foreign  state  has  n^ 
authority,  as  such,  to  sell  the  lands  of  his  ward  situated  in  this  state.     Id. 

11.  The  Same — Natural  Guardian — Sale  of  Land  by — Legisl.\tive  Afthorll*- 
TioN. — The  mother  of  Francis  W.  Paty  had  no  power,  as  his  natural  guanlian.  io 
transfer  his  real  propery,  nor  did  she  derive  power  for  that  purpose  from  the  £:jc 
of  the  legislature  of  May  6,  1861,  authorizing  nis  guardian  to  sell  and  convey  certain 
real  estate.     Id. 

12.  Guardian  ad  Litem,.  Order  Appointing— Judgment  Roll. — An  order  appoint- 
ing a  guardian  ad  It  tern  for  a  minor  defendant  constitutes  no  part  of  the  judgment 
roll.     Bradi/  v.  Page  et  al.  (Cal.),  IV,  695. 

13.  Neither  an  Order  Appointing  a  Guardian  ad  Litem  for  an  Infant  nor  the 
Petition  for  Sjtcu  Appointment  Need  Appear  in  the  judgment  roll.  Such 
appointment  may  be  made  on  aa  application  ore  tenus  in  open  court,  as  well  &s  in 
writing.    Emeric  v.  Alvarado  (Cal.),  I,  708. 

See  Lease,  3;  Seduction,  2. 

HABEAS  CORPUS. 

1.  Return  to  Habeas  Corpus.— Unless  the  return  to  a  writ  of  habeas  corpvs  shovra 

that  the  caption  and  detention  are  legal  at  the  time  of  the  service  of  the  writ,  the 
prisoner  ought  to  be  discharged;  and  a  return  showing  a  caption  and  det4^  »- 
tion  upon  valid  process  since  such  service  is  not  sufficient.  In  re  Doo  Woon  (C. 
S.  Dist.  Ct.,  Or.),  I,  333. 

2.  He'itun  to  a  Writ  of  Habeas  Corpus,  Which  Sets  out  in  Full  the  RF/>mD 

of  tlie  proceedings  under  which  the  i>ctitioner  is  held,  is  a  full  and  complete  answer 
to  ever^' allegation  contained  in  the  petitioner's  application  for  his  discharge,  and 
being  as  admitted  as  true,  uepatives  the  same.     In  re   Wtddrip  (Ariz.),  I,  44. 

3.  No  Appeal-  Liks  from  an  Ordkr  or  Judgment  of  the  District  Couict,  diet- 

ing tlio  discharge  of  a  prisoner  after  a  hearing  on  an  application  for  a  writ  of  ha^f^' 
corpus,  either  by  the  defendant  named  in  such  writ  or  by  the  people.  In  re  Clvu>'>j 
(Utah),  I,  524. 
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4.  Habeas  Corpus — Psisoneb  Denied  Speedy  Trial. — A  prisoner  who  has  not  been 
brought  to  trial  within  the  time  required  by  section  8  of  the  habecm  corpus  act,  may 
apply  to  be  discharged  on  habeas  corpus.     In  re  Garvty  (Col.),  IV,  247. 

6.  The  Same — Detention  op  Prisoner  for  Five  Terms. — A  prisoner  who  is  held  in 
custody  for  five  successive  terms  of  court  without  being  tried  is  entitled  to  be  dis- 
charged on  habeas  corpus.    Id, 

6.  Petition  for  a  Discharge  on  Habeas  Corpus  Denied. — Ex  Parte  Finhy  on 
Habeas  Corpus  (Cal.),  IV,  192. 

$ee  Chinese  Restriction  Act;  Constitutional  Law,  9;  Criminal  Law  and  Prac- 
tice, 44;  FcGiTivES  from  Justice. 

&ARBOR  COMMISSIONERS. 
Bee  Board  of  Harbor  Commlssionebs. 

HEARSAY. 
See  Evidencz. 

HIGHWAY. 
See  Streets  and  Highwats^ 

HOLIDAY. 
See  Equitt,  2. 

HOMESTEAD. 

1.  Superior  Court  Sitting  as  a  Court  of  Probate  Has  No  Jurisdiction  to  try 

the  title  to  real  estate  as  between  adverse  claimants,  although,  for  the  purpose  of 
selecting  a  homestead,  it  may  examine  into  the  title  to  a  given  parcel  of  laud  men- 
tioned in  the  inventory.     Estate  of  Burton  (Cal.),  I,  254. 

2.  A  Homestead  for  the  Use  of  the  Surviving  Wife  of  a  Decedent  can  not  be 

set  apart  under  section  146o  of  the  code  of  civil  procedure  so  as  to  include  a  part  of 
the  separate  estate  of  the  decedent  when  there  is  common  property.  Estate  oj 
Lord,  Deceased  (Cal.),  II,  129. 

3.  A  Finding  that  Certain   Parcels  of  Land  of  a  Decedent  which  his  widow 

prays  may  be  set  apart  to  her  as  a  homestead  could/  not  ,be  divided  will  not  be  sus- 
tained when  the  allegations  of  the  petition  for  the  homestead  show  the  contrary.    Id. 

4.  When  there  is  No  Valid  Homestead  in  Existence,  an  order  of  the  court  setting 

the  same  aside  to  an  insolvent  is  a  nullity.     Matzen  v.  Shaeffer  (Cal.),  II,  126. 

5.  Homestead — Existing  iNDEBTKDNEas — Exemption. — A  debtor  may  declare  a  home- 

stea<l  upon  his  property,  so  as  to  render  the  same  exempt  from  execution  as  against 
an  existing  indebtedness  which  has  not  been  reduced  to  judgment,  nor  become  a 
statutory  lien  upon  the  exempted  premises  by  attachment  or  otherwise,  altliough 
.the  effect  of  allowing  the  exemption  will  be  to  leave  the  debtor  insolvent.  Bartiett 
et  al.  V.  Knifjht  et  at,  (Col.),  II,  864. 

6.  HoMESTHAD  Statutes— Construction  of. — Homestead  exemption  is  entirely  a  crea- 

ture of  statute.  The  statutes  authorizing  it  are  not  in  derogation  of  the  common 
law,  for  at  common  law  the  creditor  had  no  right  to  sell  the  debtor's  land.  Such 
statutes  should  l>e  liberally  construed.     Id. 

7.  Conveyance  by  Debtor  of  Homestead  in  Consideration  of  Future  Support. 

A  conveyance  by  an  insolvent  debtor  of  his  homestead,  the  value  of  wliich  is  less 
than  that  allowed  by  statute,  is  not  void  as  against  an  existing  general  creditor, 
although  part  of  the  consideration  for  such  conveyance  is  an  agreement  on  the  part 
of  the  grantee  to  aid  in  the  future  support  of  the  grantor.     Id. 

8.  Homestkad  Declaration — Value  of  Premi.se.s. — A  statement  in  a  declaration  of 

homestca^l  with  respect  to  the  value  of  the  premises,  tliat  "the  cash  value  of  the 
said  alx)vc-(lescribed  premises  is  three  thousand  dollars,"  is  a  sufficient  compliance 
with  the  provisions  of  section  1203  of  the  civil  code  requiring  the  declaration  to  con- 
tain an  estimate  of  the  actual  cash  value  of  tho  homestead.  Read  v.  RaJira  et  al, 
(Cal.),  m,  150. 
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9.  Homestead  —  Abandonment  —  Insolvency   Proceedings. — A  homestead  emied 

under  the  act  of  1852  can  not  he  subjected  to  a  forced  sale  in  insolvency  proceed- 
ings. It  is  the  duty  of  the  judge  of  the  insolvency  court  to  set  such  premises  aside 
to  the  debtor;  and  his  neglect  or  refusal  so  to  do  is  not  a  conclusive  adjudicatioa 
that  such  premises  are  not  a  homestead,  nor  is  it  equivalent  to  an  abandonment 
Dojicey  et  cU.  v.  Harris,  Assignee y  etc.,  (Cal.)<  HI,  203. 

10.  A  Homestead  having  been  REGaLABLT  Created  can  not  be  Abadoned  except 
in  the  manner  designated  by 'statute.  Porter  and  Wife  v.  Chapman  et  al.  (CaL), 
III,  204. 

11.  HOME.STEAD— Abandonment — ^Intention. — A  homestead  is  not  abandoned  by  the 
removal  of  the  husband  therefrom  and  residing  elsewhere  with  his  family,  either  in 
the  state  or  out  of  it,  when  their  intention  was  not  to  relinquish  or  abandon  it,  bafe 
to  return  and  make  it  their  home.     Id. 

12.  The  Same — A  Mortgage  of  a  Homestead  by  a  Husband  and  Wife,  and  a  re- 
conveyance by  the  mortgagee  to  the  husband,  is  not  an  abandonment  of  the  home- 
stead.    Id. 

13.  Wheat  Growing  upon  a  Homestead  is  a  Part  thereof,  and  does  not  pass  to 
an  assignee  in  insolvency  of  the  husband.    Dascey  et  al,  v.  Harris,  Assignee,  etc.  (Cal.), 

III,  202. 

14.  Findings — Homestead — Residence. — Finding  that  the  defendants  did  not,  nor  did 
either  of  them,  reside  on  the  demanded  premises  at  the  time  of  filing  their  declar- 
ation of  homestead  held  supported  by  the  evidence.     Orange  v.  Oough  et  al.  (Qd.), 

IV,  604. 

See  Appeal,  25, 26;  Husband  and  Wife,  1;  Mistajlb,  3. 

HOMICIDE. 
See  Murder  and  Manslaughter. 

HUSBAND  AND  WIFE. 

1.  Property  of  a  Husband  is  Presumed  to  be  Community  Property  in  the  ab- 
sence of  evidence  to  the  contrary;  and  upon  a  declaration  of  homestead  being  made 
and  recorded  thereon  by  the  wife,  becomes,  by  operation  of  law,  the  estate  in  joint 
tenancy  of  the  husband  and  wife,  of  which  they  are  jointly  seised  in  equal  shares. 
Schvler  y.  Savings  and  Loan  Society  (Gal. ),  I,  125. 

2.    HrSBAND  AND   WiFE  MAY  CONTRACT  TOGETHER  IN  RELATION  TO  PROPERTY  in  which 

thev  are  joint  owners,  and  it  would  seem  that  the  wife  is  entitled  to  the  fruits  of 
sucn  contract  as  her  separate  property.     Id. 

3.  Possession  of  the  Wife  as  to  the  Commonity  Property  is  the  Possession  of 

THE  Husband,  and  he  can  not,  except  in  cases  of  conversion,  sue  her  for  the  pis- 
session  of  such  property  or  for  his  interest  therein.     Id. 

4.  Wife  of  a  Defendant  in  an  Action  of  Ejectment,  agaiitst  Whom  a  Judg- 

ment IS  Rendered,  who  was  in  possession  of  the  premises  at  the  commencement 
of  the  action,  in  the  absence  of  proof  of  a  separate  property  in  her,  will  be  pre- 
sumed to  be  in  possession  under  her  husband,  and  can  be  evicted  under  the  judg- 
ment against  him.     Iluerstal  v.  Muir  (Cal.),  I,  475. 
6.  Community  Property — Hitsband's  Power  of  Disposition  over. — Subsequent  to 
the  husband-and-wife  act  of  1879,  a  husband  can  not  enter  into  a  valid  contract  for 
the  sale  of  community  property  without  his  wife  joining  therein.     A  vendee  under 
such  contract,  with  knowledge  that  the  subject-matter  thereof  was  community  prop- 
erty, can  not  recover  damages  for  the  husband's  failure  to  convey.    Holyole  v.  Jack- 
son (Wash.),  ir,  788. 
6.  Community  Property,  Proof  of — Husbakd  and  Wipe. — It  is  not  necessary  to 
prove  that  property  is,  in  fact,  the  product  of  the  joint  efforts  of  the  husband  and 
I  wife  in  order  that  it  may  be  declared  community  estate.     If  it  is  acquired  after 

I  marriage  by  the  efforts  of  the  husband  alone,  but  not  by  gift,  devise,  or  descent,  or 

j  by  exchange  of  his  individual  property,  or  from  the  rents,  issues,  or  profits  of  his 

separate  estate,  it  belongs  to  the  community,  although  the  wife  rendered  no  assist- 
ance in  its  acquisition.     LaJce  v.  Lake  (Nev.),  IV,  159. 
!  7.  Separate  and  Community  Property — Profits — Labor  and  Skill  of  Spouses. 

The  profits  of  separate  propertv  which  accrue  mainly  from  the  property  rather  than 
from  the  joint  efforts  of  the  husband  and  wife,  or  either  of  them,  belong  to  the 
owner  of  the  property,  although  the  labor  and  skill  of  one  or  both  of  the  spouses 
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may  have  been  ^ven  to  the  business.  On  the  contrary,  if  profits  come  mainly  from 
the  efforts  or  skill  of  both,  they  belong  to  the  coinmunity.     Id. 

8.  The  Sam£ — Profits  Resulting  fkom  Hotkl. — The  profits  resulting  from  the  ordi- 

nary use  of  a  hotel,  the  separate  property  of  the  husband,  either  from  renting  or 
carrying  on  the  business  himself,  belong  to  the  husband  as  his  separate  estate.     Id, 

9.  Husband  and  Wife — Separate  Property — Rents,  Issues,  and  Profits. — All  the 

property  owned  by  a  husband  at  the  date  of  his  marriage,  as  well  as  that  subse- 
quently purchased  by  him,  and  the  rents,  issues,  and  profits  thereof,  up  to  March 
7,  1865,  the  date  of  the  first  statute  goyeming  the  property  rights  of  husband  and 
wife,  belongs  to  him  as  his  separate  property.  Under  such  statute,  the  rents,  issues, 
and  profits  of  the  separate  estate  of  the  husband  did  not  become  common  property. 
Id. 

10.  Property  Acquired  during  Coverture — Community  Property. — Property  ac- 
quired during  coverture  presumptively  belongs  to  the  community,  and  the  burden 
is  on  the  person  asserting  the  contrary  to  overcome  such  presumption  by  proof, 
sufficiently  clear  and  satisfactory  to  convince  the  court  or  jury  of  the  correctness  of 
his  claim.     Id. 

11.  Husband  and  Wife — Separate  and  Community  Property. — Real  estate  bought 
by  a  husband  after  marriage,  with  money  resulting  from  the  ordinary  use  by  him  of 
the  property  which  he  owned  at  the  time  of  his  marriage,  is  not  community  prop- 
erty,   mtate  qf  HigginSy  Deceased  (Cal.),  Ill,  358. 

12.  Goods  Sold  for  Family  Use— Account— Wife's  Liability— Causes  of  Action. 
After  the  passage  of  the  act  of  October  21,  1878,  the  wife  is  liable  in  an  action 
jointly  with  her  husband  for  goods  sold  for  family  use  and  so  used,  although  the 
same  were  sold  to  the  husband  on  his  individual  credit.  An  account  for  goods  so 
sold,  partly  prior  and  partly  subsequent  to  the  passage  of  such  act,  contaius  two 
causes  of  action,  one  against  the  husband  for  the  prior  sales,  and  the  other  against 
the  husband  and  wife  for  the  subsequent  sales.     tVcUkins  v.  Mason  (Or.),  Ill,  567. 

13.  Wife's  Liability  for  CtOOds  Sold  for  Family  Use. — A  wife  can  not  be  held  liable, 
nnder  section  10  of  the  act  of  1878,  in  an  ordiuarv  action  for  goods  sold  and  deliv- 
ered, when  such  jKoods  were  sold  upon  the  order  of  the  husband,  although  the  same 
were  devoted  to  tomily  use.     Smith  v.  Shenoin  (Or.),  II,  813. 

See  Chinesb  Restriction  Act,  30-32;  Divorce;  Gift,  2;  Homestead,  12;  Husband 
AND  Wife;  Married  Women;  Parties,  10;  Survivorship,  1. 

HYDRAULIC  MINING. 
See  AoQunscEKCBy  1;  Adverss  Possession,  9;  Injunction,  9,  15;  Nuisance,  1,  17. 

IDENTIFICATION  OF  PAPERS. 
See  Appeal,  70. 

IMMIGRATION  COMMISSIONER. 

1.  Commissioner  of  Immigration — Salary  of — State  Controller. — Under  the  act 
of  M^rch  15,  1883,  the  state  controller  is  not  authorized  to  pay  the  salary  and  office 
expenses  of  the  commissioner  of  immigration  out  of  any  money  in  the  treasury,  be- 
ing the  excess  of  moneys  collected  beyond  salary  and  office  expenses  prior  to  the 
passage  of  such  act.  After  such  act  went  into  effect,  the  salary  and  omce  expenses 
of  such  commissioner  should  be  paid  only  out  of  the  fund  made  up  from  fees  col- 
lected, fines,  etc.,  which  were  required  bv  its  terms  to  be  paid  into  the  treasury, 
without  any  deduction  for  salary  and  office  expenses.  Forrester^  Commimoner  of 
ImmigrcUum,  v.  Dunn,  State  Controller  (Cal.),  Ill,  676. 

IMPEACHMENT  OF  WITNESSES, 

See  Witnesses.  , 

IMPLIED  CONTRACTS. 

See  Contracts. 
jyvamn  I-IV.   7 
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IMPORT  DUTIES. 
See  Duties  os  Imposts, 

IMPRISONMENT  FOR  DEBT. 
See  Arkest  and  Bail,  1-4. 

IMPROVEMENTS. 
See  MscHAi7io*s  Lien,  23, 

INDEX. 
See  Appeal,  95. 

INDIAJTS. 

1.  District  Goubt  Has  No  JuBiSDicnoN  to  Try  an  Indian  Belonging  to  a  Tribi 

which  is  recognized  and  treated  with  as  such  by  the  federal  government,  having  iu 
chief  and  tribal  laws,  for  killing  another  Indian  belonging  to  the  same  tribe.  Stat'! 
ex  reL  Truman  v.  McKenney,  Jvdge^  etc.  (Nev.),  I,  407. 

2.  Neither  the  General  Laws  of  the  Territory  nor  of  the  State,  Deftxi no 

Crimes  and  providing  for  their  punishment,  were  intended  to  apply  to  crimes  com- 
mitted by  one  Indian  against  another  of  the  same  tribe.     Id. 

3.  Policy  of  the  Federal  and  State  Governments  towards  the  Indian  Tribu 
*      within  their  borders,  and  the  ^atas  of  such  Indians,  stated  and  examined.     Id, 

4.  Indian  Country — Umatilla  Reservavion. — ^The  Umatilla  Indian  reserration  is  s 

place  within  the  geographical  limits  and  general  jurisdiction  of  the  state  of  Or^^on; 
but  it  is  also  a  tract  of  country  to  which  the  Indian  title  is  not  extinguished,  aini 
which  has  been  permanently  set  apart  by  treaty  as  a  reservation  for  the  sole  simI 
exclusive  use  of  tne  Indians  thereon,  and  is  therefore  "  Indian  country  "  within  the 
meaning  of  that  phrase  as  used  in  the  revised  statutes.  United  Stales  v.  Barnhari 
et  al.  (U.  S.  Cir.  Ct.,  Or.),  IV,  iiOO. 

5.  Intercourse  with  Indian  Tribes. — The  United  States  has  jurisdiction  over  the 

intercourse  with  tribal  Indians,  and  congress  may  prohibit  and  provide  for  the  pun- 
ishment of  acts  relating  to  affecting  such  intercourse  anywnere  in  the  Unit«il 
states.     Id. 

6.  Jurisdiction  of  United  States  Courts  oyer  Crimes  Committed  on  the  Reser- 

vation.— The  United  States  courts  of  the  district  of  Oregon  have  jurisdiction  over 
all  crimes  committed  on  the  Umatilla  reservation  by  a  wnite  man  on  the  property 
or  person  of  an  Indian,  and  vice  versa,  so  far  as  the  same  have  been  defined  by  an 
act  of  congress.    Id. 

7.  Plea  of  Autrefois  Acquit. — ^B.  and  A.  were  indicted  in  the  United  States  cocrt 

for  the  crime  of  manslaughter,  committed  in  killing  Indian  William  on  the  UmatiUft 
reservation,  and  pleaded  to  the  indictment  a  former  acquittal,  from  which  plea  it 
appeared  they  had  been  indicted  and  tried  in  the  state  court  for  the  murder  of  said 
Indian,  and  acquitted,  to  which  plea  there  was  a  demurrer:  Held,  That  the  crime 
of  which  the  defendants  were  acquitted  in  the  state  courts  was  not  the  same  as  tbat 
charged  in  the  indictment  in  the  United  States  court,  and  therefore  the  plea  was 
bad.     Id. 

8.  Indian   Reservations  —  Lands  of,   whether  Embraced  in  Territory. — None 

of  the  lands  embraced  within  the  boundaries  of  Idaho  territory  are  excepted  out  id 
said  territory  by  the  provisions  of  section  1  of  the  organic  act,  except  such  as,  l>y 
the  provisions  of  pre-existing  treaties  with  Indian  tribes,  were  not,  without  the 
consent  of  such  Indian  tribes,  to  be  included  within  the  limits  of  any  state  or  terrr- 
tory.     Utah  and  Northern  R'y  Co.  v.  IHshtr,  Assessor ,  etc.  (Idaho),  II,  180. 

9.  At  the  Time  of  the  Passage  of  the  Organic  Act  of  Idaho  Territory  do 

treaty  existed  between  the  United  States  and  any  Indian  tribe  providing  that  the 
lands  embraced  within  the  Fort  Hall  Indian  reservation  should  not,  without  the 
'      consent  of  such  tribe,  be  included  within  any  state  or  territory;  such  land%  there- 
fore, became  part  of  Idaho  territory  upon  the  passage  of  said  organic  act,  March  3, 
*1863,  and  have  not  since  been  withdrawn  from  or  excepted  out  of  said  territory.  Id. 

10.  The  Fort  Hall  Indian  Reservation  Being  a  Part  of  and  Lvcluded  wiriny 
Idaho  Territory  and  Oneida  county,  the  property  of  the  Utah  and  Northen 
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RaDway  Company  situated  thereon  is  subject  to  taxation  for  territorial  and  county 

fmrposes.    Id, 
NTBODUCriON    OF    LiQUOBS    INTO     INDIAN    KeSERYATTON — SEIZURE    OF  PrOFERTT 

Used  for. — Property  in  the  possession  of  a  person  other  than  the  owner,  who  is 
using  it  for  the  purpose  of  introducing  spirituous  liquors  upon  an  Indian  reserva- 
tion, may  be  seized  by  the  government  agent  in  charge  of  such  reservation,  and  de- 
livered over  to  the  proper  officer,  to  be  proceeded  against  for  ferfeiture.  If  such 
agent  surrenders  the  property  to  the  owner  upon  demand,  he  does  not  thereby  admit 
the  illegality  of  the  seizure.  WM  v.  NickerBon  (Or.),  IV,  485. 
12.  The  Sams — Justification  of  Seizure,  how  Alleged. — In  an  action  brought  in 
a  state  court  against  the  government  agent,  for  a  wrongful  taking  of  such  property, 
the  agent  may  justify  his  seizure  under  section.  2140  of  the  United  States  revi8e<l 
statutes,  although  the  state  court  had  no  jurisdiction  of  the  offense  for  which  the 
seizure  was  made.  Such  justification,  however,  to  be  available  as  a  defense,  must 
allege  that  the  person  introducing  the  spirituous  liquors  was  either  a  white  person 
or  an  Indian.    Id, 

See  Murder  and  Manslaughter,  20. 

INDICTMENT. 

See  Assault  with  Deadly  Weapon;  Criminal  Law  and  Practice;  Escape  from 
State  Prison;  Fai^x  Representations;  Murder  and  Mansijiuohter. 

INDIGENT  SICK. 
See  County  Physician,  1. 

INDORSEMENT. 
See  Negotiable  iNflrrRxmENTs,  I. 

INFANTS. 

L  Minority— Period  of,  when  Terminates — Statute  of  Limitations — Ejectment. 
A  male  person  bom  on  the  eleventh  day  of  April,  1855,  becomes  of  age,  under  sec- 
tion 26  of  the  civil  code,  at  the  first  minute  of  the  eleventh  day  of  April,  1876.  His 
right  of  action  for  recovery  of  real  estate  in  the  adverse  possession  of  another  com- 
mences to  run  from  such  clay,  and  expires  after  a  period  of  five  years,  on  the  tenth 
day  of  April,  1881.     Oanahl  tt  al.  v.  Soher  et  al.  ((Jal.),  IV,  609. 

2.  Infant's  Power  to  Nominate  Attorney — Service  of  Summons  on  Infant — 
Appointment  of  Guardian  ad  Litem. — An  infant  over  the  age  of  fourteen  has  not 
power  to  nominate  an  attorney,  nor  has  the  court  authority  to  appoint  a  guardian 
cut  litem  to  appear  for  such  infant  defendant  until  after  summons  has  been  served 
upon  him.     McCloskey  v.  Sioeeney  (Cal. ),  IV,  290. 

4.  Suit  by  Infants— Appointment  of  Prochein  Ami. — A  bill  in  equity  brought  on 

behalf  of  certain  infants,  bv  their  next  friend,  need  not  show  that  an  order  appoint- 
ing such  prochein  ami  had  been  entered  of  record  before  the  bill  was  filed.  ntiU  v. 
MaxwU  Land  etc.  Co.  (N.  M.).  Ill,  8. 

5.  Decree  in  Favor  of  Infants — Impeachment  of. — A  decree  entered  apparently  in 

favor  of  certain  infant  complainants,  upon  the  consent  of  their  guardian  ad  liien^ 
may  subsequently  be  set  asiae,  upon  the  application  of  such  infants,  if  such  guard- 
ian's consent  was  obtained  by  fraud.     Id. 

6.  Infants*  Legal  Estate  in  Land — Power  of  Equity  over. — In  the  absence  of 

statutory  authorization  a  court  of  equity  has  no  inherent  jurisdiction  to  divest  in- 
fants of  their  legal  estates  in  land.     Id. 

See  Guardian  and  Ward;  Parties,  6;  Summons,  2. 

INFORMATION. 
See  Criminal  Law  and  Practice. 

INFORMATION  AND  BELIEF. 

See  AsaxovMEiTT,  5;  Mortgage,  15;  Removal  of  Causes,  21;  Strxsts  and  Highways, 

18. 
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infringement  of  copyright. 

See  Copyright,  3. 

INFRINGEMENT  OF  PATENT. 
See  Patent. 

INJUNCTION. 

1.  Equitt  will  not,  at  the  Instance  of  an  Alleged  Grantee  having  Merely  a 

Constructive  Possession,  enjoin  a  sheriff's  sale  of  the  real  property  conveyed  un- 
der a  subsequent  execution  against  the  Rrantor,  where  the  validity  of  the  convey- 
ance to  such  grantee,  and  his  title  depending  thereon,  are  fairly  questioned.  CoU- 
idge  v.  Forward  (Or.),  I,  832. 

2.  An  Injunction  will  not  Issue  to  Restrain  Proceedings  under  a  Judgment 

rendered  in  favor  of  a  plaintiff  in  an  action  prosecuted  by  him  by  a  name  in  which 
merely  the  initial  of  his  Christian  name  was  stated,  when  no  objection  was  made  to 
the  complaint  on  that  ground.     Boyd  v.  Platner  (Mont. ),  I,  798. 

3.  Prosecution  in  One  Court  of  an  Action  for  the  Recovery  of  an  Indebted- 

ness, in  which  an  attachment  has  issued  against  the  property  of  the  debtor,  can  iioi 
be  stayed  by  another  court  of  co-ordinate  jurisdiction,  at  the  instance  of  the  as- 
signee, for  the  benefit  of  creditors  of  such  debtor,  although  the  plaintiffs  in  the 
attachment  suit  had  agreed  to  release  the  property  attached  and  dismiss  such  suiL 
Wilson  V.  BaJker  (Cal.),  I,  650. 

4.  Enjoining  Sheriff's  Sale — Disputed  Title — Prior  Legal  Action. — In  the  ab- 

sence of  statutory  enactment,  a  sheriff's  sale  of  real  property,  under  an  execution 
issued  on  a  judgment  against  the  plaintiff's  grantor,  will  not  be  enjoined  at  the  in- 
stance of  an  alleged  prior  purchaser,  when  the  plaintiff's  title  to  the  property  is 
bona  Jide  disputed,  and  has  never  been  settled  in  a  court  of  law,  unless  tne  com- 
plaint shows  some  ground  of  equity  jurisdiction,  such  as  fraud.  Coolidge  v.  For- 
ward (Or.),  Ill,  702. 
6.  Restraining  Execution  Sale — Allegation  of  Complaint. — ^A  complaint  in  an 
action  to  restrain  the  sale  of  the  plaintiff's  real  property,  under  an  execution  issued 
upon  a  judgment  against  her,  must  aver  that  the  plaintiff  was  neither  served  nor 
appeared  in  the  action  in  which  such  judgment  was  entered.  An  allegation  that 
she  had  no  knowledge  of  such  judgment  until  after  it  was  rendered  is  not  sufficient 
Farrington  v.  Brown  et  al.  (Cal.),  ill,  103. 

6.  Injunction  does  not  Lie  to  Prevent  the  Enforcement  of  a  Decree  op  Fore- 

closure entered  in  another  action,  in  violation  of  a  stipulation  therein.  The  plaint- 
iff's remedy  is  in  such  action.     Buell  v.  San  Fi'ancisco  Savings  Union  (Cal.),  Ill,  51. 

7.  Injunction  against  Execution  of  Sheriff's  Deed. — A  complaint  in  an  action  to 

enjoin  a  sheriff  from  executing  to  the  purchaser  a  deed  to  certain  real  property, 
alleged  to  belong  to  the  plaintiff,  and  to  have  been  sold  as  the  property  of  a  third 
person,  under  an  execution  against  him,  is  fatallv  defective,  unless  the  existence  t»f 
the  judgment  under  which  such  execution  isaaed  be  averred.  Schuyler  v.  Bowjhtun^ 
SheHff,  etc.  (Cal.),  II,  890. 

8.  Writ  of  Review. — An  Ex  Parte  Order  for  an  Injunction  can  not  be  annulled 

on  a  proceeding  for  a  writ  of  review,  because  an  appeal  lies  from  the  order  grautiug 
the  injunction.  Golden  Gate  ConsolUlcUed  Jly,  M.  Co,  v.  Superior  Court  {CaX.),  II, 
736. 

9.  Injunction  Suspending  Working  of  Hydraulic  Mines. — An  Ex  Parte  injunc- 

tion restraining  a  hydraulic  mining  corporation  from  conductinff  its  business  in  s 
manner  injurious  to  the  plaintiff  is  not  void,  altliough  granted  wiwoat  notice  to  the 
defendant.  Such  injunction  does  not  suspend  the  general  and  ordinary  business  of 
the  corporation.    Id. 

10.  Service  of  Injunchon— Return  of. — An  affidavit  of  the  service  of  an  iniunction, 
which  states  that  the  same  was  personally  served  upon  the  superintendent  and 
managing  agent  of  the  defendant,  is  prima  facie  evidence  of  such  fact,  although  the 
affidavit  subsequently  states  that  the  affiant  is  informed  and  believes  that  the  per- 
son served  was  such  superintendent  and  agent.     Id. 

11.  The  Same — ^Review  of  Evidence  of  Service  of  Injunction  on  Ceetiokari.— 
Conceding  that  the  supreme  court  will,  on  an  application  for  a  writ  of  certiorari, 
look  into  the  affidavits  used  on  a  motion  to  quash  the  service  of  an  injunction,  when 
the  jurisdiction  of  the  court  to  which  the  writ  issues  depends  upon  such  evidence, 
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stilly  when  snch  evidence  is  conflicting,  it  will  be  held  that  the  lower  court  had 
jurisdiction.     Id, 

12.  NoTiCB  OF  Injunctioit— When  not  Served. — A  defendant  against  whom  an  in- 
junction has  issued,  who  has  actual  notice  thereof,  will  be  bound  thereby,  although 
the  same  is  not  served.     Id, 

13.  An  iNJUNcrrioN  Need  not  be  Served  by  a  Sheriff;  it  may  be  served  by  any 
person  authorized  to  serve  a  summons.     Id. 

14.  Injunction  against  Corporation — Against  Whom  Binding. — An  injunction  re- 
straining any  acts  of  a  corporation,  and  addressed  to  it  and  its  agents,  binds  not 
only  the  intangible  artificial  bfing,  but  also  all  the  individuals  who  act  for  the  cor- 
poration in  the  transaction  of  its  business,  to  whose  knowledge  the  decree  comes. 
Morion  v.  Superior  Court  of  Tulare  County  (Cal.),  Ill,  488. 

16.  Hydraulic  Mining — Ordinary  Business  of  Corporation — Injunction.— It  is 
no  part  of  the  general  and  ordinary  business  of  a  corporation  to  do  unlawful  acts, 
such  as  dumping  mining  debris,  tailings,  and  other  refuse  matter  from  a  mine,  into 
watercourses  wmch  wash  the  debris  and  materials  down  upon  and  spread  them  over 
the  land  of  another,  rendering  it  valueless  for  agricultural  or  other  purposes.  Tlie 
doing  of  such  acts  may  be  restrained  by  a  temporary  injunction,  at  the  instance  of 
the  party  injured,  without  notice  to  the  corporation,  although  the  effect  of  such  in- 
junction will  be  to  prevent  the  successful  carrying  out  of  the  business  in  which  the 
corporation  is  engaged.  Hobbs  v.  Amador  arid  Sacramento  Caiial  Co.  el  at.  (Cal.), 
IV,  523. 

16.  Preliminary  Injunction,  Modification  of — Judicial  Discretion. — The  court 
that  grants  a  preliminary  injunction  may,  in  the  exercise  of  its  judicial  discretion, 
.modify  the  same  at  any  time  before  the  case  terminates  in  a  final  judgment;  and 
the  order  of  modification  will  not  be  disturbed,  unless  there  has  been  an  abuse  of 
discretion.     Id. 

17.  Waste — Destruction  of  Fruit  Trees— Injunction. — The  entry  upon  land,  and 
digging  up  and  removing  fruit  trees  growing  thereon,  is  an  injury  to  the  inheritance 
in  the  nature  of  waste,  which  courts  of  equity  will  enjoin.  SUva  v.  Garcia  (Cal. ), 
ni,  769. 

18.  Injunction — ^Trespass  —  Costs — Judgment. — In  an  action  to  restrain  continual 
tre8[jassing  upon  land,  the  plaintiff  is  not  entitled  to  costs  when  the  court  tinds 
against  him  on  the  fact  constituting  the  alleged  trespass,  nor  to  a  judgment  re- 
straining the  defendant  from  asserting  a  claim  to  any  portion  of  athe  property 
described  in  the  complaint,  when  it  is  nowhere  alleged  that  the  defendant  assei-ts 
any  such  claim.     Lawrence  et  al.  v.  Getchell  (Cal. ),  III,  619. 

19.  IxN convenience  to  Deiendajjts. — In  granting  relief,  where  the  complainant's 
rights  are  certain,  and  the  invasion  of  them  is  clearly  established,  a  court  of  equity 
can  not  consider  the  inconvenience  which  will  result  to  defendants  from  the  relief. 
Kor  is  it  the  province  of  the  court  to  speculate  upon,  or  to  consider,  or  to  suggest, 
any  possible  modes  by  which  defendants  may  avoid  the  injurious  consequences  of 
their  acts,  or  to  decide  upon  the  conflicting  opinions  of  scientific  experts  conceru- 
.ing  the  feasibility  or  sufficiency  of  such  suggested  modes.  The  only  duty  of  the 
court  is  to  grant  the  relief  to  which  the  complainant  is  entitled  upon  the  law  and 
facts  of  the  case.  Woodruff  v.  North  Bloomjietd  O.  M.  Co.  (U.  S.  Cir.  Ct.,  Cal.),  I, 
183. 

20.  An  Order  Dissolvtno  an  Injunction  Issued  upon  an  Ex  Parte  Application 
restraining  the  detendants  in  an  action  of  ejectment  from  interfering  with  the  crops 
growing  on  the  premises  sought  to  be  recovered,  on  the  ground  tliat  such  defend- 
ants were  insolvent  and  a  judgment  against  them  for  the  value  of  tiie  cropa  would 
be  unavailing,  will  not  be  reversed  where  there  is  nothing  in  the  record  to  show 
upon  what  the  court  below  acted  in  the  hearing  and  determination  of  the  motion  to 
dissolve.     Fowler  v.  Ilnmraih  (Cal.),  I,  484. 

21.  SupiSeme  Court  Has  No  Power  to  Stay  the  Operation  of  an  Injunction  re- 
straining the  appellant  from  diverting  the  waters  of  a  certain  stream,  pending  an 
appeal.     Swift  v.  Shcpitard  (Cal.),  I,  133. 

22.  iNJUNcnON  to  be  Obeyed. — When  a  party  to  an  injunction  doubts  its  extent  or 
significance,  he  ought  not  to  disobey  or  disregard  it,  with  a  view  of  te»»ting  it  in 
this  particular,  but  he  should  apply  to  the  court  for  a  modi Hcation  or  construction 
of  it.     WcUh,  Fargo  <fc  Co.  v.  Oreyon  li'rj  <!•  N.  Co.  (U.  8.  Cir.  Ct.,  Or.),  I,  547. 

See  Contempt;  Easement,  4;  Findings,  3;  Judgment,  29;  Landlord  and  Tenant, 
7;  Nuisance,  1-17;  Quieting  Title,  3j  Taxation,  34-40,  09;  Water  Rights. 
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INSANE  PERSONS. 

1.  CdNTBACT  OF  AN  Insakb  Pkrson  IS  MzRELT  VOIDABLE,  not  abBolntely  void.    The 

right  to  avoid  it  is  a  personal  right,  which  can  only  be  exercised  by  the  insane  per- 
son, or  his  guardian  or  representatives.  Other  parties  to  the  contract  who  are  of 
sound  mind  are  not  affected  until  it  is  avoided  by  the  party  entitled  to  disaffirm  it. 
Caldwell  v.  Bvddy  (Idaho),  I,  295. 

2.  Insane  Person  can  not  DiSAfFisM  his  Contract  without  Keturnino  ths  Cok- 

siDERATioN  therefor.     Jd. 

3.  Insanity — Opinion  of  Non-professional  Witness.— Upon  the  trial  of  an  issue  in- 

volving the  sanity  of  a  person,  the  opinion  of  a  non-professional  witness,  based  upon 
his  own  observations,  is  competent  evidence  and  is  entitled  to  weight,  according  to 
the  intelligence  of  the  witness,  his  means  of  information,  and  the  character  of  the 
derangement.     Parkhurst  v.  Horford  (U.  S.  Cir.  Ct.,  Or.),  IV,  311. 

4.  Instructions  concerning  Insanity,  if  Erroneous,  will  not  authorize  a  reversal, 

when  there  was  no  evidence  that  the  defendant  was  insane.  PtqpU  v.  Wkeder 
(Cal.),  II,  70. 

See  Wills,  8. 

INSOLVENCY. 

1.  SuPERiDB  Court  Has  No  Jurisdiction  to  Make  a  Decree  DiscHAROiNa  an  Al- 

leged Insolvent,  where  the  schedule  filed  by  him  was  not  sworn  to  before  the 
judge  having  jurisdiction,  as  required  by  section  4  of  the  insolvency  act  of  i&~i2, 
but  was  sworn  to  before  a  notary  public.     Baker  v.  Everhart  (Cal.),  I,  779. 

2.  Jurisdiction  in  a  PROCEEDma  of  Involuntart  Insolvency  is  acquired  by  the 

service  of  a  copv  of  the  petition  of  the  creditors  and  the  order  of  the  court  on  the 
debtor.  In  such  case  no  notice  to  creditors  is  required  to  be  published.  Ohkytr, 
Assignee,  etc.,  v.  Bunce  (Cal.)f  II,  142. . 

3.  In  Such  Proceeding,  when  It  does  not  Appear  from  the  Record  whether  or 

not  the  debts  of  the  petitioning  creditors  were  created  after  the  act  of  1880  took 
effect,  the  appellate  court  will  presume  that  they  were  in  support  of  a  finding  that 
the  order  appointing  an  assignee  was  duly  made  and  given.    Id. 

4.  Adjudication  of  Insolvency,  Effect  on  Pending  Actions. — An  order  of  the 

district  cpurt  adjudging  the  defendant  in  a  pending  action  an  insolvent  debtor,  and 
staying  ajl  proceedings  against  him,  does  not  deprive  the  court  in  which  such  acticm 
is  pending,  of  jurisdiction,  so  as  to  make  its  subsequent  action  void.  SicUe  ex  reL 
BameU  v.  Fifth  District  Court  (Nev.),  II,  630. 

5.  A  Fraudulent  Discharge  in  Insolvency  can  not  re  Taken  advantage  of  by  a 

creditor  of  the  insolvent,  when  the  latter  pleads  such  discharge  in  an  action  by  the 
former,  who  fails  to  allege  that  the  fraud  was  unknown  to  him,  or  that  he  had  no 
notice  of  tho  same  at  the  time  of  the  adjudication  of  the  insolvency.  BosentAai  v. 
Schnieder  (Wash.),  II,  786. 

6.  Every  Creditor  of  an  Insolvent  Debtor  may  File  his  Opposition  to  the 

debtor's  discharge,  and  may  control  the  same  to  the  extent  of  withdrawing  it, 
whether  other  creditors  consent  thereto  or  not.  Brangcn  v.  His  Creditors  ((^ ), 
I,  120. 

7.  A  Proceeding  by  Certain  Creditors  of  a  Debtor  to  have  Him  Adjudged  an 

Insolvent,  and  that  a  surrender  of  his  property  be  made  for  the  benefit  of  his 
creditors,  may  be  dismissed  upon  the  motion  of  the  debtor  for  delay  in  prosecuting 
such  proceeding,  which  is  unaccounted  for  and  inexcusable.  KomalireMS  v.  His 
Creditors  {CbX.),  I,  563. 

8.  A  Creditor  Who  has  Joined  in  the  Execution  of  a  Composition  Agreement 

with  his  debtor  can  not  object  that  the  sum  due  him  has  not  been  paid  in  accord- 
ance with  its  exact  terms,  if  he  afterwards  agrees  to  a  different  time  and  'mode  of 
payment.     Paige  v.  Carter  (Cal.),  Ii  558. 

9.  Assignee  in  Insolvency — Appointment  of,  how  Alleged. — In  alleging  the  ap- 

pointment of  an  assignee  in  insolvency,  it  is  not  necessary  to  aver  that  notice  was 
given  to  the  creditors  before  the  appointment  of  the  assignee,  or  that  they  failed  to 
act,  or  that  the  assignee  was  competent  to  be  appointed.  An  averment  that  by  an 
order  duly  given  aud  made  a  certain  person  was  appointed  assignee  is  sufiicieot. 
Bvll,  Asftignee,  etc.j  v.  Ilougldon  et  al.  (Cal.),  Ill,  369. 

10.  AcnoN  by  Assig-nee— Fraud  on  Cheditors— Demand. — In  an  action  by  an  as- 
signee in  insolvency  to  recover  back  moneys  unlawfully  paid  by  the  insolvent  with 
intent  to  defraud  his  creditors,  no  demand  is  necessai-y  to  be  averred  or  proved.  Id. 
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11.  It  is  thb  Duty  of  an  Assignee  in  Insolvency  to  Take  into  ms  Possession 
the  entire -estate  of  the  insolvent  and  hold  it  for  the  parties  interested.     Id, 

X2*  Okdba  in  Insolvsnct  Proceeding — Certior.4RI. — An  order  of  the  superior 
court,  directing  the  assignee  of  an  insolvent  debtor  to  pay  out  of  the  estate  certain 
moneys,  if  erroneous,  is  not  in  excess  of  its  jurisdiction,  and  consequently  not  re- 
viewable on  certiorari.     Brown  v.  Superior  Court  (Cal.)f  III,  30. 

13*  Promissory  Note— Assignment — Discharge  in  Insolvency. — A  promissory  note 
made  in  this  state,  payable  to  a  citizen  thereof,  and  assigned  without  indorsement 
to  a  resident  of  another  state,  is  discharged  by  the  discharge  of  the  maker  in  in- 
solvency, after  the  assignment  of  such  note,  and  before  the  same  was  indorsed  by 
the  payee.     Thomas  v.  Crow  (Cal.),  Ill,  436. 

14.  Insolvency — Discharge  under  Act  of  1880 — Judgment. — A  debtor  may  be  dis- . 
charged,  under  the  insolvency  law  of  April  16,  1880,  from  a  judgment  rendered 
against  him  in  1876.     Hundley  v.  Chancy  (Cal.),  Ill,  199. 

15.  Date  of  Creation  of  Debts  in  Insolvency. — The  appellate  court  will  not  pre* 
sume  that  debts  were  not  created  after  the  insolvent  act  of  1880,  where  the  pro- 
ceedings in  involuntary  insolvency  are  attacked  collaterally.  Ohleyer  v.  Bunce 
(Cal.),  m,  639. 

16.  Sufficiency  of  Notice  of  Appointing  Assignee  is  established  by  the  recitals  in 
the  order  appointing  the  assignee,  as  against  an  alleged  fraudulent  transferee  of  the 
insolvent's  personalty.     Id, 

17.  A  Sale  of  Merchandise  not  in  the  Ordinary  Course  of  Business  by  an  in- 
solyent  will  charge  the  purchaser  with  knowledge  of  the  seller's  condition,  and 
that  he  made  the  sale  to  prevent  the  merchandise  from  being  ratably  distributed 
among  his  creditors,  and  brings  the  case  within  the  proviaions  of  the  insolvent  act 
of  1880.     Id. 

18.  Oregon  Insolvency  Act— Case  in  Judgment. — ^The  Oregon  assignment  act  of 
1878  (Ses.  L.  36)  declares  a  general  assignment  by  an  insolvent  debtor  invalid, 
unless  made  for  the  equal  benefit  of  all  the  creditors  of  the  debtor;  but  when  so 
made,  it  shall  have  the  effect  to  dissolve  a  prior  attachment  in  an  action  in  which 
judgment  is  not  then  taken,  but  does  not  anect  a  prior  judgment  against  the  debtor 
or  an  execution  thereon.  S.,  an  insolvent  debtor,  whose  debts  equaled  $38,000  and 
assets  did  not  exceed  $30,000,  confessed  judgment  in  favor  of  his  Portland  creditors 
for  $6,690,  and  had  execution  issued  thereon,  and  levied  on  his  stock  of  goods  worth 
$27,000,  and  sold  thereby  $25,000  worth  of  them  to  said  Portland  creditors,  with 
the  intent  to  prefer  them  to  his  San  Francisco  ones,  and  with  the  understanding 
that  they  would  return  the  same  to  him  as  soon  as  he  was  able  to  settle  with  the 
latter  on  terms  sufficiently  favorable  to  himself.  The  day  after  this  iudgmcnt  was 
confessed,  an  action  was  commenced  against  S.  on  the  claims  of  the  San  Francisco 
creditors,  amounting  to  $29,1205.40,  and  an  attachment  issued  therein  and  levied  on 
said  stock  of  goods,  then  in  the  hands  of  the  sheriff,  on  said  execution.  Soon  after, 
and  before  judgment  could  be  had  in  the  latter  action,  S.  made  a  general  assignment 
for  the  benefit  of  his  creditors,  in  pursuance  of  which  the  assignee  therein  claimed 
the  possession  of  the  remainder  of  tne  goods — about  $2,000  in  vsdue — still  held  under 
the  attachment,  on  the  ground  that  the  same  was  dissolved  by  the  assignment,  and 
threatened  to  take  the  same  and  dispose  of  them  thereunder;  thereupon  the  attach- 
ing creditor  filed  a  bill  to  restrain  the  assignee,  and  have  the  assignment  set  aside  as 
fraudulent,  to  which  there  was  a  demurrer.  Held^  1.  That  the  attaching  creditor 
could  maintain  the  suit;  and  2.  That  the  confession  of  judgment  and  assignment 
being  parts  of  one  common  purpose  and  transaction  by  which  the  Portland  creditors 
were  preferred  to  the  San  Francisco  ones  in  the  distribution  of  the  insolvent  debtor's 
property,  the  assignment  was  fraudulent  and  void.  Kahn  v.  Salmon  (CJ.  S.  Cir. 
Ct.,Or.),  111,383. 

19.  Money  in  Hands  of  Insolvent— Delivery  op,  to  Assignee.— The  superior  court 
has  jurisdiction  in  cases  of  insolvency  after  an  examination  of  the  insolvent,  and 
upon  application  of  the  receiver  to  order  the  insolvent  to  deliver  all  money  in*  his 
hands  belonging  to  the  estate  to  the  assignee.  Ooodday  v,  Superior  Court  (CaL),^ 
III,  762. 

20.  Insolvency— Judgment  Affirmed.    InreLaswell  (Cal,),  IV,  220. 

See  Attorneys,  1;  Equity,  1;  Fraud,  3,  6;  Homestead,  %  13;   Injunction,  3,  20. 

INSTRUCTIONS. 
I.  SupREMS  Court  will  Reverse  a  Judgment  for  the  Refusal  of  the  Lower 
Court  to  give  an  instruction  only  when  it  was  the  duty  of  the  court  to  give  such 
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iustmction  exactly  as  requested.  If  any  part  of  a  single  instruction  ought  not  to 
have  been  given,  the  rejection  of  the  whole  thereof  will  be  affirmed.  Such  resi2lt 
follows  when  any  part  of  a  single  instruction  is  so  worded  that  it  may  have  a  ten- 
dency to  mislead  the  jury,  as  well  as  when  a  part  directly  declares  that  to  be  law 
which  is  not  law.     People  v.  Davis  (Cal.),  I,  341. 

2.  When  an  Instruction  Ai^ked  fob  Contains  Several  Propositions,  one  or  more 

of  which  ai*e  erroneous,  and  the  balance  unobjectionable,  it  is  not  error  for  the  court 
to  refuse  the  whole  request.     People  v.  Biddlecome  (Cal.),  I,  691. 

3.  I>studctions  Partly  Correct  and  Partly  Incorrect. — A  refusal  to  give  instmc- 

tions  partly  correct  and  partly  incorrect  is  not  ground  for  a  reversal  of  the  jadg- 
meut.     Garlick  v.  Bowers  (Cal.),  IV,  501. 

4.  Instructing  the  Jury  in  Accordance  with  the  Lanouaoe  of  the  Penal  Code 

without  identifying  the  sections  read  by  number  is  not  error.  People  v.  Lewis  (CaJL), 
I,  131. 

5.  Instruction  as  to  What  Constitutes  a  Murder,  Given  in  the  Lanouaoe  of 

the  Statute,  Lb  not  error.     People  v.  Biddlecome  (Cal.),  I,  691. 

6.  IlEFCSAL  TO  Give  an  Instruction  Which  has  Already  been  Given  in  substance 

is  not  error.     Id.;  People  v.  Lee  Hung  (Cal.),  I,  45;  Martin  v.  IIUl  (Utah),  I,6i9. 

7.  RiJusAL  OF  the  Court  to   Give  an   Instruction  Which  has  Already  bees 

Given  in  substance  in  reference  to  the  nature  of  and  degree  of  credibility  to  be  at- 
tacltcl  to  the  testimony  of  an  accomplice  is  not  error.  Territory  v.  Kinney  (N.  M.)t 
1,801. 

8.  Rei'lmal  to  Give  Instructions  Asked  is  not  Error  if  the  jury  have  been  prop- 

erly instructed  upon  all  questions  left  for  their  determination,  brewsler  v.  Btatrr 
(Wash.),  II,  791. 

9.  IJepisal  of  the  Court   to  Give  Certain  Instructions  as  Asked  is  not  crrtM' 

when  the  same  are  given  in  substance.     City  of  SeaUle  v.  Busby  (Wash.),  11, 45. 

10.  iNSTRucmoNS  Asked  for  Which  have  Already  been  Givf^  in  substance  znsy 
be  refused.     People  v.  RigkeUi  (Cal. ),  IV,  380. 

11.  Instructions  Asked  for,  if  the  Same  have  Already  been  Given  in  substance, 
may  be  refused.     Cook  v.  Territory  (Wy.),  IV,  340. 

12.  An  Instruction,  although  Erroneous,  if  not  Prejudicial  to  the  Defeated 
Party,  is  not  cround  for  reversal.    Winans  v.  Sierra  Lumber  Co.  (Cal. ),  IV.  277. 

13.  Inconsistent  Instructions  \^^ll  not  Warrant  a  Reversal  when  it  appears 
that  the  beaten  party  was  not  prejudiced  thereby.     BasseU  v.  Inman  (CV>1.),  II,  534. 

14.  Ez;ror  in  an  Instruction  can  not  be  taken  advantage  of  by  the  party  at  whose 
request  it  was  given.     Harrison  v.  Spring  V.  ff.  O.  Co.  (Cal.),  Ill,  349. 

15.  A  Judgment  WILL  be  Reversed  for  contradictory  instructions,  notwithstanding  the 
court  charged  that  the  one  meant  the  same  thing  as  the  other.     Id. 

16.  Refusal  of  the  Court  to  Give  an  Instruciton  Containing  Hypothetical  Re- 
citals of  fact  having  no  bearing  on  the  matters  at  issne  is  not  error.  DreyfiiM  t. 
Tompkins  (Cal.),  I,  350. 

17.  An  Appellant  can  not  Complain  of  the  Instructions  of  the  Court  as  to  the 
test  of  his  liability  which  were  given  at  his  own  request.  Oilson  v.  Price  (Nev.),  I, 
373. 

18.  Instructions  Given  at  the  Request  of  a  Party  can  not  be  afterwards  com- 
plained of  by  him.     People  v.  Biggins  (Cal.),  II,  887. 

19.  Instructions  to  a  Jury  should  be  Given  with  Reference  to  the  Imminent 
Facts  in  a  case.  If  the  facts  are  controverted,  the  instructions  upon  them  should 
be  hyijothetical;  if  uncontroverted,  the  court  may  assume  them.     Id. 

20.  When  the  Charge  as  a  Whole  States  the  Law  Correctly  the  verdict  will 
not  be  disturbed,  although  some  part  of  the  charge,  standing  alone,  may  contain 
some  inaccuracy  of  expression  which  would  be  subject  to  criticism.     Id. 

21.  Instructions,  Conflicting  Sentences  in. — Sentences  in  an  instruction  are  to  be 
read  in  connection  with  the  context;  and  if  the  instructions,  as  a  whole,  when  so 
read,  fairly  and  correctly  present  the  law  applicable  to  the  case,  the  judgment  will 
not  be  reversed  merely  because  there  is  an  apparent  conflict  between  certain  isolated 
sentences.  This  rule  applied  to  an  instruction  as  to  the  amount  of  evidence  neces- 
sary to  prove  a  justification  of  a  homicide.     People  v.  Turcott  (Cal.),  II,  490. 

22.  Instruction  Partly  Correct  and  Partly  Incorrecf. — An  instruction  is  fatally 
erroneous  which  contains  one  correct  and  one  incorrect  proposition  respecting  the 
legal  effect  of  the  evidence,  and  which  tells  the  jury  that  it  the  evidence  sustains 
cither  preposition  the  verdict  must  be  in  a  certain  manner.  Downinrf  v.  BarUU, 
(Col.),  II,  506. 
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2S,  JUBOMENT  WILL  NOT  BB  REVERSED  BECAUSE  CeBTAIN  PORTIONS  OF  THE  CHARGE  ARE 

OBJEcnoNABLE,  if  sach  charge  as  a  whole  ia  unobjectioiiable.     People  v.  McDowell 

(Gal.),  I,  478. 

24.  Instruction  not  Based  on  Evidence. — Where  an  instrnetion  is  based  upon  a  state 
of  facts  not  warranted  by  the  evidence,  the  manifest  tendency  of  which  is,  from  the 
special  features  of  the  case,  to  lead  the  jury  to  infer  the  existence  of  such  facts,  and 
thereby  take  an  erroneous  view  of  the  case,  it  is  ground  for  reversal,  although  such 
instruction  may  be  correct  as  an  abstract  proposition  of  law.  Willia  v.  Oregon  Hail- 
vjay  and  NamgcUion  Co.  (Or.),  HI,  240. 

25.  Instructions  upon  Abstract  Questions  of  Law  not  Applicable  to  the  Issues 
and  proofs  are  erroneous,  but  will  not  warrant  a  reversal  unless  the  effect  has  been 
to  confuse  or  withdraw  the  material  issues  from  the  attention  of  the  jury.  Davis 
V.  Utah  8.  B,  B.  Co.  (Utah),  II,  453. 

26.  Practice — Instructions. — In  charging  a  jury,  the  court  should  give  only  such  in- 
structions as  are  pertinent  to  the  evidence.  A  refusal,  therefore,  to  instruct  the  jury 
as  to  the  weight  to  be  given  to  circumstantial  evidence  is  not  error,  when  there  was 
no  such  evidence  in  the  case.     People  etc.  v.  Ah  Too  (Idaho),  II,  171. 

27.  Instructions  Given  in  Absence  of  Defendant. — Giving  instructions  to  the  jury 
in  a  prosecution  for  murder,  in  the  absence  of  the  defendant,  will  not  warrant  a  re- 
versal, if  subsequentlv,  and  while  the  defendant  is  present,  the  court  directs  tlie 
jury  to  disregard  his  former  instructions,  and  then  instructs  them  to  the  same  efifcct 
as  previously.    People  v.  Soto  (Gal.),  IV,  46. 

28.  Recalling  and  Eechargino  Jury — Superior  Gourt. — ^The  superior  court  has 
inherent  power  to  cause  the  jury  to  be  brought  into  court  after  they  have  retired 
for  deliberation,  and  to  give  them  further  instructions,  although  the  jury  them- 
selves did  not  demand  to  oe  recalled.     People  ^'.  Perry  (Gal. ),  III,  674. 

28.  Instructions  as  to  MArrERS  of  Fact — ^Weight  of  Evidence.— If  testimony  has 
been  introduced  to  prove  a  certain  matter,  the  court  may  instruct  the  jury  that  tes- 
timony has  been  introduced  tending  to  prove  such  matter,  and  such  instruction  is 
not  an  expression  of  the  court's  opinion  as  to  the  weight  or  effect  of  the  evidence, 
nor  as  to  what  fact  has  been  proved.    Id. 

30.  Instructions  as  to  Effect  of  Evidence. — It  is  error  for  the  court,  in  a  criminal 
prosecution,  to  charge  the  jury  that  the  evidence  shows  certain  facts  tending  to  con- 
vict the  defendant.'    PeopU  v.  Coney  et  al.  (Gal.),  Ill,  26. 

31.  The  Gourt  may  Ghabge  the  Jury  as  to  an  admitted  fact.  People  v.  McFadden 
(Gal.),  in,  425. 

32.  Failure  of  the  Gourt  to  Give  an  Instruction  which  would  have  been  proper 
is  not  error,  if  such  instruction  is  not  requested.  Leitensdor/er  v.  King  (Coi.^, 
in,  135. 

33.  Refusal  to  Give  Instructions  Asked  for  will  not  be  reviewed  on  appeal,  unless 
an  exception  is  taken  to  the  action  of  the  trial  court.  Leahy  v.  8.  P,  B.  li.  Co.(Cal. ), 
n,  693. 

34.  Instructions — Review  on  Appeal. — ^Instructions  given  on  the  trial  will  not  be 
reviewed  on  appeal  when  the  transcript  fails  to  contain  all  of  the  instructions,  or  a 
certificate  that  those  portions  included  therein  were  all  that  were  given  upon  the 
points  covered  thereby.  Oregon  B'y  and  Navigation  Co.  v.  Galliher  (Wash.),  II, 
652. 

35.  Instructions. — If  the  record  of  a  case  on  appeal  to  this  court  contains  no  evidence, 
and  an  instruction  given  to  the  jury  be  correct  under  any  possible  state  of  the  evi' 
dence,  such  instructions  must  be  sustained.     People  v.  Mooney  (Idaho),  II,  124. 

36.  After  the  Jury  have  been  Instructed  and  have  Retired  to  consider  tlieir 
verdict,  in  a  prosecution  for  a  felony,  the  court  can  not,  at  their  request,  give  them 
further  instructions  in  the  absence  of  the  defendant.  If  such  were  done,  it  would 
be  presumed  that  the  irregularity  per  se  constituted  error.  Territory  v.  Lopez  (X. 
M.),  I,  821. 

37.  Instructions  to  a  Jury  must  be  in  Writino,  and  the  materiality  of  a  fact  y,  ill 
be  presumed  from  the  fact  that  the  court  below  deemed  it  proper  to  give  an  instruc- 
tion thereon.     Id. 

38.  Instruction  to  a  Jury  in  a  Prosecution  for  a  Felony,  that  they  must  deter- 
mine a  certain /act  "according  to  the  evidence,  and  just  as  they  would  anv  fact  in 
their  own  private  affairs,"  is  erroneous,  as  tending  to  mislead  the  jury  to  infer  there 
from  that  they  might  determine  every  question  submitted  to  them  by  the  same  rule. 
The  jury  should  have  been  instructed  that  they  should  be  convinced  or  satiahed 
from  the  evidence,  to  the  exclusion  of  every  reasonable  doubt,  that  such  fact  had^ 
been  established.    Id, 


868  West  Coast  Reporter. 

39.  iNSTRUcrnoNS — Refusal  to  Give,  on  Account  of  Length. — ^The  conrt  can  not 
refuse  to  give  instructionB  requested  od  account  of  their  length,  when  the  same  are 
handed  in  at  the  time  prescribed  by  the  court's  rules.  AniJrew8  v.  Bttnyon  (GaLi, 
IV,  81. 

40.  Instructions — Evidence  — Where  the  evidence  warrants  it,  the  conrt  mnst  give 
every  instruction  asked  which  suggests  a  theory  of  the  case  not  suggested  by  the  in- 
structions given.     People  v.  Wong  Chow  (Cal.),  IV,  131. 

41.  Failure  of  the  Trial  Court  to  Note  the  Modifications  Made  bt  Him  in  an 
instruction  as  asked  for  in  the  manner  reouired  by  statute  is  an  irregularity,  but  not 
such  an  error  as  to  warrant  a  reversaL  henver  and  Bio  Orande  ^y  Co,  v.  Harris 
(N.  M.),  I,  826. 

42.  Objections  to  Instructions  must  be  Made  at  Trial.— Objections  to  instnus 
tions  will  not  be  considered  by  the  appellate  court,  unless  the  same  were  made  and 
saved  at  the  trial  in  a  proper  bill  of  exceptions.  Territory  v.  Ycung  (Mont.),  IV, 
468. 

43.  Instructions  Given  by  the  Court  of  its  Own  Motion,*  to  which  no  exceptions 
are  taken,  are  not  grounds  for  reversal.     Cook  v.  Territory  (Wy.),  IV,  340. 

44.  Instructions  Given  bt  the  Court  of  its  Own  Motion  need  not  be  marked.  It 
is  sufficient  if  it  appear  that  the  charge  was  given.  People  v.  SamueU  (Cal.),  IV, 
382. 

45.  Instructions— Influencing  Verdict. — While  a  judge  is  not  warranted  in  sayii^ 
anything  to  the  jury  to  influence  their  decision,  or  indicate  to  them  what  their 
verdict  should  be,  or  even  to  unduly  hasten  a  verdict,  he  may  charge  them  upon  the 
great  desirability,  both  to  the  litigants  and  to  the  public,  of  having  them  agree  upon 
a  verdict.    Stepy  v.  Stark  (Cal.),  IV,  663. 

46.  Instruciions — Doty  of  Court  to  Give — Extent  of. — Courts  are  not  required  to 
state  in  their  instructions  to  juries  the  entire  law  upon  any  given  subject,  Dut  only 
so  much  thereof  as  may  be  applicable  and  essential  to  the  issue  and  facts  of  the 
case  on  triaL  To  this  extent  the  charge  must  be  correct  and  explicit,  and  if  unex- 
ceptionable in  these  essentials,  io  will  not  be  ground  for  reversal  tnat  the  instmctions 
are  not  strictly  correct  as  universal  propositions  of  law.  Deriver,  S.  P,  and  P.  B.  B. 
Co.  V.  Conway  (Col.),  IV,  672. 

47.  The  Instructions  of  the  Lower  Court  Examined,  and  held  to  correctly  state 
the  law  as  applicable  to  the  issues  and  the  evidence.     Id. 

48.  United  States  Court — Verdict  Instructions. — Courts  of  the  United  States  have 
power  to  direct  the  jury  to  bring  in  a  verdict  for  the  defendant,  and  should  do  so  in 
all  cases  where  a  verdict,  if  given  for  the  plaintiff,  would  bo  set  aside  as  not  soa- 
tained  by  the  evidence.     Alexander  v.  Tennesate  etc  Min,  Co.  (N.  M.),  Ill,  71. 

See  Appeal,  58,  59;  Assault  with  Deadly  Weapon,  3;  Burglary,  11;  Criminal 
Law  and  Practice;  Evidence;  Insane  Persons,  1,  2;  Murder  and  Man- 
slaughter, 4,  6,  9;  Negligence;  New  Trial;  Robbery,  2. 

INSUBANCR 

1.  Life  Insurance — Preliminary  Proof  of  Death— Recitam  in. — ^In  an  action  on  a 

life  insurance  ix)licy,  papers  offered  for  the  purpose  of  showing  compliance  with  the 
requirements  of  the  policy  as  to  preliminary  proof  of  death  are  prima  facie  evi- 
dence, against  the  insured,  of  the  facts  recited  therein,  including  the  manner  of 
the  insured's  death.     Walther  v.  Mutual  Life  Ins.  Co.  (Cal.),  Ill,  268. 

2.  Insurance — Notice  of  Loss — Joinder  of  Defendants. — Where  two  insurance 

companies  join  in  issuing  a  policy  against  loss  by  fire,  in  which  the  several  liability 
of  each  is  distinctly  set  forth,  and  a  loss  occurs,  they  may  be  joined  as  defendants 
in  an  action  to  recover  the  loss;  and  a  notice  of  such  loss,  addressed  to  one  of  such 
companies,  but  delivered  to  the  agent  of  both,  is  equivalent  to  a  notice  to  both. 
Bernero  v.  Insurance  Cos.  (Cal.),  Ill,  292. 

3.  Policy  of  Insurance — Application  for  Insurance — Pleading. — In  an  action  to 

enforce  a  policy  of  insurance,  the  complaint  need  not  allege  the  terms  of  the  appli- 
cation for  insurance,  when  such  application  was  merely  verbaL  Tischkr  y.  Caii- 
fornia  Farmers*  Mutual  Ins.  Co.  (Cal. ),  IV,  535. 

4.  Pike  I nsur.\nce— Stipulation  against  Gunpowder — Fire- works. --The  keeping 

of  fire- works  without  the  written  consent  of  the  insurer  will  not  invalidate  a  policy 
of  fire  insurance,  although  the  same  provides  that  if  gunpowder  is  kept  on  the 
premises  without  such  written  consent  the  policy  shall  be  void.    ItL 
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5.  TiBE  Insurance — Increase  of  Risk — Answer. — ^In  an  action  on  a  policy  of  fire  in- 

surance, factd  showing  an  increase  of  the  risk,  if  relied  on  as  a  defense,  most  be  set 
up  in  the  answer.     la. 

6.  Fire  Insurance — Increase  of  Risk — Conditions — ^Waiver. — A  condition   in  a 

policy  of  fire  insurance,  that  if  the  risk  is  increased  the  policy  shall  be  void,  enters 
into  and  forais  part  of  the  contract  of  insurance;  and  if  the  policy  contains  an  ex- 
press stipulation  that  such  a  condition  shall  not  be  waired,  except  by  indorsement 
on  the  policy,  it  can  not  be  waived  in  any  other  way.  OUidding  et  cu.  v.  Itisuixince 
^«»'n(Cal.),  IV,  106. 

7.  The  Same — Etidence — Findings. — The  finding  that  the  increase  of  risk  in  this  case 

was  not  occasioned  by  the  plaintifb,  or  with  their  consent,  reviewed,  and  held  un- 
supported by  the  evidence.    Id. 

8.  Fire  Insurance —CJonstruction  of  Policy — Keeping  Giant  Powder — Facts 

Material  to  Risk — Pleading — Amendment. — Keeping  giant  powder  and  other 
explosiyes  in  a  building  adjacent  to  the  building  insured  is  not  equivalent  to  keep- 
ing such  articles  within  the  insured  premises.  Whether  the  fact  that  such  articles 
were  kept  in  the  adjacent  building  was  material  to  the  risk,  and  therefore  a  matter 
of  which  the  insured  was  bound  to  notify  the  insurer,  is  a  question  for  the  jury, 
and  in  an  action  on  the  policy  must  be  raised  by  the  answer.  The  answer  in  this 
case  having  omitted  to  raise  such  question:  Held,  that  it  was  too  late  to  do  so  by 
an  amendment  after  triaL  Sperry  et  cU,  v.  Insurance  Co.  0/ North  America  (U.  S. 
Cir.  Ct.,  Col.),  IV,  650. 

9.  Assignment  of  Polict  of  Insurance. — ^The  assignment  of  a  policy  of  life  insurance 

as  collateral  security  for  advances  made  to  a  third  person  vests  the  legal  title  to  the 
policy  in  the  assignee.  The  interest  of  the  owner  of  the  policy  only  extends  to 
what  remains  of  it  after  such  advances  have  been  paid.  Until  such  advances  have 
been  paid,  the  owner  of  the  policy,  although  he  is  under  no  obligation  to  repay  the 
same,  is  not  entitled  to  have  it  surrendered  to  him,  or  to  receive  the  amount  due 
thereon.     Oilman  v.  Curtis  (CaL),  II,  135. 

10.  Assignment  of  Policy  of  Life  Insurance  as  Collateral — Rights  of  Assignee. 
The  assignment  of  a  policv  of  life  insn ranee  as  collateral  security  for  advances  to 
be  and  which  were  made  by  the  assignee  vests  the  legal  title  to  the  policy  in  the 
latter.  The  interest  of  the  owner  of  the  policy  only  extends  to  what  remains  of  it 
after  such  advances  have  been  repaid.  Until  such  repayment,  the  assignee  can  not 
be  made  to  surrender  the  policy.     Oilman  v.  Curtis  (CaL),  IV,  429. 

11.  Findings  Held  Indefinite,  uncertain,  and  Inconsistent.    Id. 

INTENTION'. 
See  BouNDABiBS,  1;  Criminal  Law  and  Practice,  19;  Fraud^  19. 

INTEREST. 
See  Executors  and  Administrators,  12,  13;  Judgment,  17;  Negligence,  23. 

INTERLOCUTORY  JUDGMENT. 
See  Appeal,  77,  78;  Partition,  4. 

INTERlPLEADER. 

1.  Bill  of  Interpleader — Conflicting  Claims  for  Rent — A  Tenant  against  Whom 
Two  Conflicting  claims  for  the  rent  due  are  made  may  institute  a  bill  of  inter- 
pleader against  such  claimants,  to  determine  their  respective  rights  to  the  rent.  In 
such  action  the  court  may  determine  the  ultimate  ri^ts  of  the  parties  on  each  side 
as  .between  themselves.    ScIUuler  v.  Harvey  (CaL),  U,  730. 

INTERPRETER. 

1.  An  Interpreter  should  be  Instructed  to  Interpret  and  Report  to  the  court 
every  statement  made  by  the  witness.  An  instruction  to  him  not  to  interpret  and 
report  statements  which  the  witness  learned  from  others  is  error,  which,  if  it  ap- 
^pears  to  have  been  acted  upon,  will  warrant  a  reversal.  People  v.  Wong  Ah  Bang 
etal  (Cal.),  m,  58. 
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2.  Removal  of  Interpreter  of  Criminal  Courts  of  San  Francisco. — An  inter- 
preter, appointed  for  the  criminal  courts  of  the  city  and  county  of  San  Francisco, 
under  the  act  of  March  8,  1876,  by  the  county  judge,  the  mayor,  and  the  police 
judge  of  said  city  and  county,  may  be  removed  from  office,  and  another  interpreter 
appointed  in  his  place,  after  the  adoption  of  the  present  constitution,  by  the  votes 
oi  the  mayor  and  superior  judge,  although  the  police  judge  votes  against  such  re- 
moval.    People  ex  ret.  Oioxer  v.  Becker  (Cal.),  IV,  303. 

INTERVENTION. 
See  Admiraltt,  27. 

INVENTION. 
3ee  Patents^ 

IRRIGATION. 
See  Water  Rights* 

JAIL  OUARD. 

1.  Guard  of  Jail — Cause  of  Action — Judgment. — ^A  person  who  is  employed  on 
three  several  occasions  as  temporary  guard  of  the  county  jail  has  three  eeparate 
and  distinct  causes  of  action  for  the  recovery  of  his  salary,  and  a  judgment  obtained 
on  one  is  no  bar  to  a  recovery  on  the  others.  Hughea  v.  Mendocitio  County  (Cd.), 
m,  201. 

JEOPARDY. 

See  Kidnaping,  1. 

JETTISON. 
See  Admiralty,  20. 

JOINT  DEBTORS'. 
3ee  Consideration,  3. 

JOINT  TENANTS. 
See  Husband  and  Wife,  1. 

JUDGE!. 

1.  Judge  of  the  County  Court  Who  has  been  of  Counsel  for  the  Defendant  m  a 

former  trial  is  disqualified  from  acting  as  judge  in  a  subsequent  trial  of  such  case 
It  is  his  duty  to  certify  such  case  up  to  the  district  court  for  further  proceediu^'^. 
cither  upon  his  own  motion  or  that  of  a  party  desiring  the  same,  without  impoeiug 
as  a  condition  to  such  removal  that  the  party  so  desiring  shall  pay  all  the  accraeU 
costs.     ConntU  v.  Qavitt  (Col.),  I,  488. 

2.  Legislature  may  Enjoin  upon  a  Judge  the  Performance  of  Judicial  Functions 

in  matters  outside  of  actions  and  proceedings  in  courts,  and  in  such  cases  the  pn> 
visious  of  the  practice  act  in  reference  to  appeals  to  the  supreme  court  are  inappli- 
cable.    Lyon  County  v.  Eamercd'ia  County  (Nev.),  I,  395. 

JUDGMENT. 

1.  Final  Judgment,  What  la. — While  proceedings  are  pending  for  a  review  of  a  judg- 
ment, either  on  appeal  or  motion  for  a  new  trial,  the  litigation  on  the  merits  of  th« 
case  between  the  |)arties  is  not  ended;  and  until  litigatioH'on  the  merits  is  txn\^\, 
there  is  no  finality  to  the  jud;{ment  in  the  sense  of  a  final  determination  of  the  rijrhts 
of  the  parties,  although  it  may  have  become  final  for  the  purpose  of  an  appeal  from 
it.     Gillmore  v.  Ainerican  Central  Ins,  Co.  (Cal.),  I,  872. 
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2.  A  Jttdgment  Entbreb  for  the  Plaintipf  in  One  Action,  in  pursuance  of  a  stipu- 

lation which  authorized  the  entry  of  the  same  upon  a  final  judgment  for  the  plaintifiE 
in  another  action,  is  premature,  if  entered  pending  a  motion  by  the  defendant  in  the 
latter  action  for  a  new  trial,  although  entered  more  than  one  year  after  a  judgment 
in  the  latter  action,  from  which  no  appeal  was  taken.     Id. 

3.  A  Judgment  to  be  Final  must  Show  by  the  Entry  on  the  Record,  in  intelli- 

fible  language,  a  determination  of  the  rights  of  the  parties  to  the  action,  what  relief 
as  been  granted,  if  any,  or  that  the  defendant  has  oeen  dismissed  without  day.  A 
judgment  which  does  not  conform  to  such  requirements  will  be  held  to  be  introduc- 
tory merely.     Dusing  v.  Nelson  (Col.),  II,  110. 

4.  Judgment  in  Probate  Court,  What  is. — Entries  in  the  docket  of  the  probate  court 

that  complaint  was  filed,  summons  issued  and  served,  demurrer  to  complaint  filed, 
and  the  entry  of  fees  for  overruling  demurrer  and  entering  default,  with  various 
entries  of  fees,  do  not  constitute  a  judgment  for  either  party.  An  appeal  from  such 
a  judgment  to  the  district  court  should  be  dismissed.  Oray,  Sheriff",  etc.,  v.  Ceder- 
holm  et  aU.  (Idaho),  11,  172. 
6.  Judgment  by  Default  out  of  Term. — A  judge  of  the  district  court  has  power  to 
render  judgment  at  his  chambers,  and  out  of  term,  in  a  case  where  the  defendant 
has  made  default.    Murne  v.  Schwabacher  Bros,  de  Co.  (Wash.),  U,  7^. 

6.  Entry  of  Judgment  in  Vacation. — A  judgment  regularly  rendered  by  a  court  in 

the  transaction  of  its  judicial  business  may  be  entered  of  record  in  vacation.  Sieber 
v.  Frick  (Col.),  II,  98. 

7.  Judgment  on  the  Pleadings  in  an  Action  for  Breach  of  Contract. — In  an 

action  to  recover  damages  for  breach  of  contract,  where  the  answer  admits  the  mate- 
rial allegations  of  the  complaint,  the  plaintiff  may  move  for  judgment  on  the  plead- 
ings, or  submit  the  question  of  damages  to  a  jury.  If  he  adopts  the  former  course, 
without  giving  evidence  of  damages,  the  court  can  only  award  him  nominal  dam- 
ages.    Hadlan  v.  OU  et  cU.  (Wash. ),  II,  565. 

8.  A  Plaintiff  is  not  Entitled  to  Judgment  upon  the  Pleadings  when  any  of  the 

material  allegations  of  the  complaint  are  denied  by  the  answer.  Beich  v.  Bebellion 
Silver  Mining  Co.  et  al.  (Utah),  II,  451. 

9.  Judgment  for  the  Plaintiff  on  the  Pleadings  can  not  be  rendered  when  the 

answer  denies  any  of  the  material  allegations  of  the  complaint,  or  sets  up  new  matter 
constituting  a  defense.     Miles  et  al.  v.  McCodlan  et  cU.  (Ariz.),  II,  689. 

10.  Jurisdiction  over  the  Persons  as  Well  as  Subject-matter  in  Controversy 
will  Always  be  Presumed  in  support  of  the  judgments  and  orders  of  courts  of 
general  jurisdiction,  when  the  same  are  questioned  in  collateral  actions,  and  the 
record  shows  nothing  to  the  contrary,  although  such  jurisdiction  does  not  affirma- 
tively appear.     Hughes  v.  Cummings  (Col.),  I,  608. 

11.  Validity  of  an  Order  Made  by  the  County  Judge  Setting  Aside  a  Judgment 
OF  Dismissal,  and  reinstating  a  cause  on  the  docket  of  the  county  court,  can  not 
be  questioned  in  a  collateral  action,  although  the  record  fails  to  show  that  the  requi- 
site notice  was  given  to  the  judgment  crecutor  or  his  assignee,  if  the  judgment  has 
been  assigned.  If  erroneous,  the  error  can  only  be  corrected  in  a  direct  proceeding. 
Id. 

12.  The  Jurisdiction  of  the  County  Court  over  its  Judgments  is  not  Lost  upon 
filing  and  recording  a  transcript  of  the  judgment  of  the  justice  of  the  peace  in  the 
office  of  the  clerk  of  the  district  court.  The  object  of  such  filing  and  recording  is 
merely  for  the  creation  of  a  lien  on  the  real  property  of  the  judgment  debtor.     Id. 

13.  Validity  of  a  Judgment  for  Divorce  may  be  Collaterally  Attacked  for 
Want  of  Jurisdiction  over  the  person  of  the  defendant,  when  such  fact  affinna- 
tively  appears  from  the  record,  although  such  judgment  recites  that  due  service  of 

Jtrocess  had  been  made.  Isrcwi  v.  Arthur  (Col.),  I,  286. 
udoment  can  not  be  Rendered  against  One  Summoned  as  Garnishee  until 
after  judgment  has  been  recovered  in  the  action  against  the  principal  debtor.  In 
proceedin^^  against  the  garnishee  he  may  show,  either  by  the  record  or  other  com- 
petent evidence,  that  the  judgment  against  the  principal  debtor  was  void  for  want 
of  jurisdiction.    Smith  v.  ifontof/a  (N.  M.),  I,  152. 

15.    JURISDICnON  OF  A  CoURT  OF  GENERAL  JURISDICTION  WILL  BE  PRESUMED  from  the 

judgment  itself,  although  the  record  does  not  recite  the  facts  conferring  jurisdiction; 
otherwise  if  the  entire  record  discloses  a  want  of  jurisdiction.  Id. 
16.  Jurisdiction  of  Courts,  when  Presumed — Action  on  Judgment  of  Court  of 
General  Jurisdiction. — ^The  jurisdiction  of  courts  of  general  jurisdiction  is  pre- 
sumed, and  the  judgments  and  decrees  of  such  courts  are  in  all  cases  of  at  least 
prima  facie  validity.    In  pleading  such  judgment  or  decree  as  a  cause  of  action  or 
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M  a  defeDte,  jaiisdictional  facts  need  not  be  stated.  The  same  roles  applynvlietber 
the  Judgment  sued  on  is  domestic,  foreign,  or  of  one  of  the  sister  states.  BmekmoA 
Y.  Tawigig  (Col.),  IV,  670. 

17.  JcDGMENT  or  Slstrr  Statk,  Action  ox — Ixterest  Allowable. — Interest  on  % 
judgment  of  a  sister  state,  as  specified  therein,  is  allowable  in  an  action  thereon  m 
another  state.     Id, 

18.  Consent  Judgment,  Appeal  from — Dismissal. — An  appeal  from  a  jndgment  of 
the  justices*  court,  entered  by  consent,  may  be  dismissed  by  the  superior  conrt,  i/a 
its  own  motion.     Yeazell  v.  Superior  Court  etc,  (Cal.),  Ill,  522. 

19.  Record  of  Court  of  Sister  State — Authentication  of  Evidence. — In  an  action 
in  this  state,  a  transcript  of  a  record  of  a  court  of  a  sister  state  is  admissible  in  evi- 
dence when  the  same  is  authenticated,  in  compliance  with  the  federal  laws,  althoQ.:h 
the  certificate  of  the  clerk  fails  to  state,  as  required  by  section  738  of  the  civil  cole, 
that  such  copy  has  been  compared  by  him  with  the  originals.  Bloomfield  v.  Buma- 
8on,  Executi-tz^  etc.,  et  al.  (Or.),  Ill  614. 

20.  Judgment  op  Sister  State,  Impeachment  of— Surprise — ^Fraud. — ^The  defend- 
ant in  an  action  on  a  jndgment  rendered  against  him  in  another  state,  after  dae 
service  of  process,  and  opportunity  to  be  heard,  can  not  impeach  the  validity  «if 
SQch  judgment,  for  reasons  which  might  have  been  fldven  in  defense  in  the  action  in 
which  t)ie  judgment  was  rendered,  in  the  absence  of  surprise  or  fraud  on  tlie  part 
of  the  judgment  creditor.     Weir  v.  Vail  (Cal.),  Ill,  405. 

21.  A  Motion  to  Set  Aside  a  Judgment  is  a  Direct  and  not  a  collateral  attack. 
PeojjU  etc.  V.  MuUan  (Cal.),  Ill,  300. 

22.  Void  Judgment— Service  of  Summons  bt  Publication — Setting  Aside  Judg- 
ment.— A  judgment  purporting  to  have  been  rendered  siter  a  service  of  summons 
by  publication  is  void  if  no  affidavit  for,  or  order  authorizing  service  by,  publica- 
tion was  ever  made.  Such  judgment  should  be  set  aside  upon  motion  by  the  de- 
fendant or  his  assignee.     la, 

23.  Judgment— Lien — Equitable  Interest. — ^A  judgment  is  not  a  lien  upon  a  mere 
equitable  interest  of  the  jndgment  debtor  in  land.  Bloomfieid  v.  Humason  (Or.), 
Ill,  614. 

24.  Judgment,  Admissibilttt  of,  in  Evidence— Parties  and  PrivdssI — ^The  general 
rule  that  judgments  and  decrees  are  inadmissible  as  evidence,  except  in  su::« 
between  x^arties  and  privies  thereto,  does  not  apply  to  a  case  where  such  decree  ii 
offered  by  the  plaintiffs  as  a  connecting  link  in  a  chain  of  title  under  which  he 
claims,  adverse  to  that  of  the  defendants.     Wells  v.  Francis  (Col.),  Ill,  217. 

25.  A  Motion  for  a  Judgme.vt,  Pursuant  to  a  Stipulation,  can  not  be  c(Kisidered 
a  trial  on  the  merits.  If  a  partv  to  such  stipulation  is  entitled  to  judgment*  it  is 
upon  the  stipulation  which  has  Deen  entered  as  an  order  of  the  court,  and  not  upon 
a  trial  of  the  cause.  A  motion  for  a  new  trial  in  such  casa  is  irregular,  and  shouU 
be  dismissed.    Id, 

26.  Where  Judgment  has  been  Recovered  in  Excess  of  the  Amount  cUdmed  in 
the  declaration,  and  such  excess  is  capable  of  exact  computation,  the  proper  prac- 
tice on  appeal  is  to  permit  the  judgment  creditor  to  file  a  remission  otthe  excess, 
and  if  such  is  done,  to  affirm  the  judgment  as  to  the  residue;  otherwise  to  revenie 
the  judgment  and  order  a  new  trial.     Orr  v.  Hopkins  (N.  M.),  I,  157. 

27.  OuRTS  Have  No  Authority,  under  Section  813  of  the  poDS  of  Civil  Pro- 
cedure, TO  Revive  a  Judgment  rendered  in  favor  of  a  partnership,  and  continne 
the  same  in  the  names  of  the  surviving  partners,  and  issue  execution  thereon  in 
such  names  after  more  than  six  years  have  elapsed  since  the  rendition  of  the  judg- 
ment.   Boi/d  V,  Plainer  (Mont.),  I,  798. 

28.  After  Judgment  has  been  Rendered  against  a  Prisoner  and  He  has  bekn 
Committed  to  jail  thereunder,  the  court  has  no  power,  even  during  the  same  tenn, 
to  revise  such  judgment  and  increase  the  sentence  imposed.  St€Ue  of  Oregon  v. 
Cannon  (Or.),  I,  836. 

29.  Decree  Directing  Sale  of  Stock  Subject  to  Injunction.— In  aa  action  to 
foreclose  a  lien  upon  certain  mining  property  and  certain  stock,  the  sale  of  which 
is  restrained  by  an  existing  injunction,  there  is  no  error  in  a  decree  which  provides 
for  the  sale  of  the  mining  property,  and  if  a  deficiency  then  exists,  that  the  plaintiff 
may,  upon  notice  to  the  defendant,  apply  to  the  court  for  an  order  directing  the 
sale  of  the  stock,  subject  to  the  injunction,  and  the  application  of  the  proceeds  of 
said  sale  to  the  payment  of  said  deficiency,  and  that  until  such  order  no  procetf 
issue  for  the  sale  of  such  stock.     Allenberg  v.  Zellerbach  (Cal.),  I,  777. 

30.  Where  a  Map  or  Other  Paper  is  Referred  to  in  a  Judgment  as  a  material 
part  of  it,  it  should  be  identified  by  the  judgment  and  made  a  part  of  it    It 
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should  not  be  referred  to  as  a. paper  recorded  elsewhere.     Emerie  ▼.  Alvarado 
(Cal.),  I,  708. 

31.  Copartnership  Debt,  Merger  of,  in  Judgment  against  One  Partner.  —  The 
plaiDtitf  sued  the  defendant  in  error  and  several  others  on  a  partnership  note.  The 
defendant  in  error's  co-defendants  defaulted,  and  judgment  was  rendered  against 
tliem.  Afterward,  and  before  the  trial  against  the  de^ndant  in  error,  the  plaintiiT 
voluntarily  amended  his  complaint  so  as  to  abandon  the  note  and  rest  the  action  en- 
tirely upon  the  original  indebtedness  represented  thereby.  The  trial  was  had  more 
than  two  years  after  the  default  judgment  was  entered,  and^  after  several  terms  of 
the  court  had  intervened.  Held,  that  such  default  judgment  was  a  bar  to  the  con- 
tinuance of  the  action  against  the  defendant  in  error,  and  should  not  be  set  aside  at 
the  request  of  the  plaintiff,  and  that  the  court  had  authority  to  render  the  same 
under  section  146  of  the  code  of  civil  procedure.  Exchange  Bank  of  Denver  v.  Ford 
(Col. ),  II,  624. 

32.  The  Payment  of  a  Jitdoment  mat  Operate  as  an  Equitable  Assignment  of 
the  same  to  the  party  making  the  payment,  although  the  judgment  is  satisfied  of 
record.  Equity,  however,  will  not  keep  such  judgment  alive  to  the  prejudice  of 
subsequent  oona  ^(26  purchasers  of  the  premises  on  which  it  was  a  lien,  who  pur- 
cliasecl  the  same  when  it  appeared  of  record  that  the  lien  had  been  discharged,  and 
who  had  no  knowledge  of^  any  equities  existinff  in  favor  of  the  person  who  dis- 
charged the  judgment.     Persons  v.  Shaeffer  et  oT.  (Cal. ),  II,  128. 

33.  Plaintiff  in  an  Action  of  Ejectment  is  Bound  by  a  Former  Judgment  in 
an  action  between  his  grantor  and  the  present  defendant,  wherein  their  respective 
titles  to  the  land  in  controversy  were  put  in  issue.  Eakin  v.  McCraith  (Wash.), 
n,  785. 

34.  Judgments  Beoulari.y  Entered  are  Beyond  the  Courtis  Control  after  the 
expiration  of  the  term  during  which  they  were  rendered.  Exchange  Bank  of  Den- 
ver V.  Ford  (Col.),  II,  624. 

35.  Practice — Judgment  Roll. — ^Papers  in  a  lease  which  properly  form  no  part  of  the 
judgment  roll,  and  which  would  on  motion  have  been  stricken  from  it,  may  be  con- 
sidered on  appeal  as  a  part  of  the  record  by  stipulation  of  parties.  Grtte  v.  Knoit 
(Idaho),  II,  169. 

36.  Facts  Stated  in  the  Recitals  of  a  Judgment  of  a  court  of  general  jurisdiction 
are  presumed  to  have  been  proved  by  competent  evidence,  but  such  evidence  prop- 
erly forms  no  part  of  the  judgment  roll.     Id, 

37.  Judgment  and  Findings  in  Favor  of  the  Plaintiff  will  be  Presumed  to  be 
Supported  by  the  evidence  when  the-same  is  not  produced  before  the  appellate  court. 
Dwnng  v.  Nelson  (Col.), II,  110. 

38.  Persons  not  Parties  to  Action,  Decree  Reserving  Rights  of. — The  rights  of 
persons  not  parties  or  privies  to  an  equitable  action  can  not  be  injuriously  affected 
by  the  judgment  therein.  Equity,  however,  has  power  to  protect  by  reservation 
or  limitation  in  such  decree  the  rights  of  persons  interested,  although  they  are  not 
parties.  Such  power  is  conferred  by  section  16  of  the  code  of  civil  procedure. 
Buck  V.  Webb  et  al,  (Cal.),  U,  397. 

39.  Decree  Enforcing  Resulting  Trust,  Rights  of  CRBDrroR.s  under  Reservation 
in. — A  decree  in  an  action  to  enforce  a  secret  resulting  trust  iipon  certain  prop- 
erty of  a  corporation  required  the  company  to  convey  such  property  to  its  cestui 
que  trusty  and  provided  that  the  latter  should  take  the  same  subject  to  the  payment 
therefrom  "of  any  and  all  just  debts  against  the  corporation  which  may  be  deter- 
mined by  due  process  of  law  to  be  preferred  over  the  claim  of  the  cestui  que  trust." 
Held,  that  the  effect  of  such  provision  was  to  create  a  specific  lien  on  such  property 
in  favor  of  certain  creditors  of  the  company;  that  such  lien  would  exist  in  favor  of 
a  creditor  without'notice  of  the  existence  of  such  secret  trust,  whose  claim  accrued 
prior  to  the  rendition  of  such  decree,  and  while  the  company  was  in  possession  and 
apparently  the  owner  of  the  property;  that  a  single  action  might  be  brought  to 
establish  such  .claim  and  to  enforce  the  lien,  and  that  in  such  action  the  corporation 
was  a  proper  party.     Id, 

40.  Judgment,  when  Relates  to  a  Freehold. — ^An  appeal  will  not  be  dismissed  on 
the  ground  that  the  judgment  appealed  from  does  not  relate  to  a  freehold,  when  it 
appears  from  the  cross-bill  filed  by  the  appellants  that  the  subject-matter  of  the  liti- 
gation directly  involved  the  title  to  several  mines,  and  tlie  findings  on  the  issues 
presented  by  the  cross* bill  were  against  the  appellants.  Atkinson  v.  7'dbor  [Col.) y 
II,  105. 

Al.  A  Judgment,  as  Such,  can  not  be  Levied  upon  and  Sold  under  Execution. 
It  must  be  levied  upon  as  a  debt,  in  the  manner  provided  in  subdivision  5,  secUon 
542,  of  the  code  of  civil  procedure.    Id, 
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42.  Judgment  Book  and  Roll— Evidencb  of  Jctdomekt. — Any  objection  which  might 
exist  to  the  proof  of  a  judgment,  by  means  of  the  judgment  book,  is  cured  by  the 
introduction  of  the  judgment  roll  by  the  party  objecting.  Padbard  ▼.  Jokuatm 
(Cal.)»  III.  76.3;  Packard  v.  Moss  (Cal.),  Ill,  769. 

43.  SUFFICIENT  Evidence  in  Support  of  a  Judgment  will  be  Presxtmed  to  hsTa 
been  given,  in  the  absence  of  an  affirmative  showing  to  the  contrary.  This  pnnci]de 
is  always  applied  in  appeals  upon  the  judgment  roll  alone.    KeUy  v.  Kelly  (Xev.), 

I,  143. 

44.  Judgment  of  the  'Loweb  Court  will  be  Reversed  fob  Failure  to*  find  on  a 
material  issue.     Southern  Pacific  B,  B.  Co.  v.  BeimeU  (Cal.),  I,  140. 

45.    JnXIMENT  WILL  BE   REVERSED  WHEN  THE  TbIAL  CoUBT  FaILB  TO  FiND  On  all  the 

material  issues.     Duane  v.  Neumann  (Cal.),  I,  565. 

46.  When  there  is  Evidence  to  Sustain  the  Judgment,  the  same  will  bo  affirmed. 

Ticeed  v.  Lowe  (Ariz.),  I,  658. 

47.  When  the  Evidence  is  Confuciino,  the  Judgment  will  be  Affibmed.  Bath- 
geb  v.  Dasso  (Cal.),  I,  666. 

48.  Whebe  there  is  a  Substantial  Conflict  in  the  Evidence,  the  judgment  will 
not  be  reversed  because  the  evidence  does  not  sustain  the  findings.  Burton  v.  NichoU 
(Cal.),  I,  343. 

49.  Judgment  will  be  Reversed  when  there  is  No  Evidence  to  support  a  mate- 
rial finding.     Ci-iles  v.  Wilkinson  (Cal.),  I,  565. 

50.  Judgment  will  be  Revebsed  when  the  Evidence  is  Insufficient  to  support 
the  findings.     Wiljion  v.  Baker  (Cal.),  I,  551. 

51.  Judgment  of  the  Lower  Coubt  will  be  Revebsed  whebb  the  Pbepondebancb 
OF  Evidence  is  so  great  as  to  a  particular  finding  that  the  appellate  court  has  no 
liesitancy  in  declaring  such  finding  against  the  evidence.  ChamberlcUn  v.  Baymomd 
(Utah),  I,  622. 

52.  Judgment  Held  Suppobted  bt  the  Findings.  Keating  v.  Edgar,  Auditor  etc, 
(Cal.),  II,  572. 

63.  J  CDGMENT  Directed  to  be  Entebed  in  accordance  with  the  former  opinion,  re* 
ported  in  1  West  Coast  Rep.  264.     Tucker ,  SfteriffetCf  v.  Parks,  Asaigneeetc.  (CoL), 

II,  613. 

54.  Judgment  Revebsed  for  error  of  court  below  in  construction  of  contract  sued  on. 
Martin  v.  Hill  (Cal.).  II,  895. 

65.  Judgment  Reveilsed  fob  Erbob  in  the  Findings,  and  for  the  rejection  of  ma- 
terial evidence.     Millich  v.  Outtemich  (Cal.),  Ill,  372. 

56.  Judgment  Affirmed  upon  a  Review  of  the  Evidence.  Bobinsonv, Placenoills 
etc.  B.  B.  Co.  (Cal.),  Ill,  23. 

67.  Judgment  Affirmed  on  the  Authority  of  Siff\ft  v.  Sheppardj  11  Pac.  C.  L,  J. 
560.     SiH/t  etal.  v.  Sheppard  (Cal.),  Ill,  194. 

58.  Judgment  and  Order  Affirmed  on  authority  of  People  v.  Herbert^  10  Pkc  C  U 
J.  293,  and  Peo^  v.  BaUn,  11  Id.  366.     People  y.  E.  Bennett  (Cal.),  Ill,  4a 

59.  Judgment  of  the  Lower  Court  Modified.  Beynolda  v.  We8t%m  etaU  (CaL),UIf 
356. 

60.  Judgments  in  Cross- actions — Set-off— Execution. — Plaintiff  recovered  a  pecuni- 
ary judgment  against  defendant.  In  a  cross-action  the  latter  afterwards  recovered 
a  smaller  judgment  against  the  plaintiff.  An  execution  was  issued  on  the  last- 
named  and  levied  on  the  first-named  judgment,  and  the  same  sold  thereunder.  Sab- 
Bcqaently  the  plaintiff  moved  for  and  obtained  an  execution  under  this  judgment 
Jleldf  that  the  judgments  being  in  cross-action,  each  could  be  set  off  against  the 
other,  the  smaller  beine  thereby  satisfied,  the  latter  to  the  extent  of  the  smaller, 
and  an  execution  i8.suea  for  the  balance;  that  such  right  of  set-off  could  not  be  de- 
feated by  the  holder  of  the  smaller  judgment  levying  execution  upon  the  larger, 
and  sellins  the  same  for  a  mere  fraction  of  the  amount  due  upon  it,  thereby  depriv- 
ing the  holder  thereof  of  his  entire  judgment,  and  leaving  the  smaller  judgment  to 
stand  against  him,  almost  unsatisfied.    McBride  v.  Fallon  (Cal. ),  III,  94. 

61.  Action  on  Judgment — Defense  of  Nul  Tiel  Recobd — Demubrbr. — A  defense  of 
nul  tiel  record  to  an  action  on  a  judgment  is  good,  and  a  demurrer  thereto  should  ba 
overruled.     Beynolds  v.  Bobertson  (Cal.),  IV,  609. 

62.  Findings — Prior  Judgment — Decision  of  Court. — ^Where  a  prior  judgment  is 
pleaded  in  bar  of  an  action,  a  finding  that  on  a  certain  day  a  court  rendered  "  its 
decision  "  in  favor  of  the  defendants,  is  not  a  finding  that  a  judgment  was  rendered. 
Gray  v.  Noon  et  al.  (Cal.),  IV,  688. 

63.  When  the  Evidence  is  Conflicting  the  Judgment  of  the  Loik'xr  Coubt  will 
not  be  disturbed.     Oakland  Bank  of  Savings  v.  Appleg<irth  (Cal.),  FV,  605. 
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See  Appeal;  Attachment,  5,  6,  19;  Bill  of  Pabticttlars,  2;  Certiorari;  Claim  and 
Delivery;  Conversion,  1;  Costs,  2,  4;  Deed,  20;  Demurrer,  13;  Divorce,  3,  7, 
10;  Growing  Crops,  3;  Husband  and  Wife,  4;  Injunction,  2, 7,  20;  Insolvency, 
14;  Mandamus,  1;  Mbchanics'  Liens,  19,  20;  Mortoaqe,  15-17,  28;  Partition, 
1-4;  Partnership,  11;  Bjsflbvin,  7;  Sureties,  15. 

JUDGMENT  ROLL, 
jgee  Appeal,  75;  Guardian  and  Ward,  12, 13. 

JUDICIAL  NOTICK 
See  Jury  and  Juror,  3;  Nuis^jtce,  12. 

JURISDICTION. 

1.  Jurisdiction  in  District  of  Residence. — The  act  of  congress  providing  that  a  per- 

son shall  not  be  sued  in  any  district  other  than  that  in  which  ho  resides,  or  snail 
at  the  time  be  found,  is  not  one  affecting  the  general  jurisdiction  of  the  court;  but 
the  provision  is  rather  in  the  nature  of  a  personal  exemption  in  favor  of  the.  de- 
fendant, which  he  may  waive.  Gray  et  al.  v.  Quicksilver  MtJiing  Co.  (U.  S.  Cir.  Ct., 
CaL),  III,  538. 

2.  Jurisdiction — Foreign  Corporation — Where  a  corporation  organized  under  the 

laws  of  one  state,  and  doing  business  in  another,  files  in  the  proper  office  of  the  lat- 
ter state  a  designation  of  a  person  residing  therein  in  pursuance  of  the  requirement 
of  the  laws  of  said  state,  upon  whom  process  may  be  served,  such  corporation  so 
filing  such  designation  thereby  waives  its  right  to  be  exempt  from  suit  in  the  national 
courts  held  in  the  district  embracing  said  state,  under  the  provisions  of  section  1  of 
the  act  of  congress  of  1875,  relating  to  the  jurisdiction  of  the  United  States  courts; 
and  consents  to  be  sued  in  the  district  embracing  the  state  where  said  designation 
is  filed,  and  the  business  of  such  corporation  is  so  carried  on.     Id. 

3.  Jurisdiction  of  Superior  Court — Ad  Damnum  Clause. — The  ad  damnum  clause 

of  the  complaint  is  the  test  of  jurisdiction;  and  if  the  amount  sued  for,  accordins;  to 
such  clause,  exceeds  three  hundred  dollars,  the  superior  court  has  jurisdiction. 
Baily  v.  Sloan  et  al.  (Cal.),  Ill,  295. 

4.  Opinion  Rendered  without  Jurisdiction — Precedent. — An  opinion  of  the  su- 

preme court,  rendered  iu  a  case  in  which  it  had  no  jurisdiction,  can  not  bo  regarded 
as  a  precedent. .   Trutch  v.  Bunnell  (Or.),  IU,  707. 

5.  Proceedings  in  Inferior  Courts—Jurisdiction  must  Appear  op  Kecor^l — In 

proceedings  in  inferior  courts  the  facts  conferring  jurisdiction  and  the  power  to  act 
in  a  given  case  must  affirmatively  appear  upon  the  face  of  the  record.  Tompkins  v. 
Clackamas  County  (Or.),  IV,  598. 

6.  Behearino  Denied  in  Hughes  v.  Cummings,  1  West  Coast  Bep.  608.    Hughes  v. 

Cummings  et  al,  (CaL),  II,  121. 

JUBY  AND  JUBORS. 

1.  QuALiPiCATTON  OF  JuRORS,  CITIZENSHIP  OF. — A  juror  must  be  a  citizen  of  the  United 

States.  If  he  is  not,  a  want  of  such  qualification  vitiates  a  verdict  of  conviction, 
where  there  has  been  no  negligence  or  want  of  watchfulness  on  the  part  of  the  de- 
fendant in  failing  to  discover  the  disqualification.  People  v.  Beese  et  al.  (Utah),  II, 
440. 

2.  Wafver  of  Qualification. — Where  a  juror,  in  answer  to  a  question  put  to  him  un- 

der the  direction  of  the  court,  says  he  is  a  citizen  of  the  United  States,  the  defend- 
ant, if  he  has  no  reason  to  doubt  the  truthfulness  of  such  statement,  may  examine 
such  juror  as  to  his  other  qualifications,  without  reference  to  his  qualification  of  cit- 
izenship, and  if  it  afterward  appears  that  the  juror  was  not  a  citieen,  the  objection 
to  him  on  such  gronnd  will  not  be  waived  by  failing  to  examine  him  as  to  his  qual- 
ification in  that  respect.     Id. 

3.  Challenge  of  Juror — Actual  and  Implied  Bias, — The  challenge  of  a  juror  for 

implied  bias  under  section  244  of  the  criminal  procedure  act,  or  for  actual  bias,  un- 
der section  26  of  the  act  of  March  13,  18S4,  must  specify  the  particular  cause  from 
which  bias  is  to  be  inferred.  The  mere  assertion,  '*  I  challengre  the  juror  for  implied 
bias,"  or,  **I  challenge  the  juror  for  actual  bias,"  is  not  enough.  People  €tc.  v. 
Hopt  (Utah),  II,  283. 
DxoBST  I-IY.    8 
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4.  The  Saub— Review  of  Ruling  ox  Challenge. — ^Ruling  of  the  trial  ooart  on  a 
challenge  of  a  juror  for  actual  or  implied  bias  will  not  be  reversed  when  the  reourd 
does  not  contain  the  evit^enco  upon  which  such  ruling  was  based.     Id. 

6.  Judicial  Notice  of  Statutes — Trial  of  Challenges  of  Jchok. — Courts  will  take 
juilicial  notiQO  of  the  statutes  and  authoritative  decisions  of  courts  within  their  ju- 
risdiction. Consequently,  the  trial  of  a  challenge  of  a  juror  for  actual  bias,  after 
the  passage  of  the  act  of  March  Ivl,  1884,  must  be  had  by  the  court,  without  the 
intervention  of  triers,  although  such  statute  was  never  published,  as  provided  by 
the  act  of  January  19,  18o4.     Id, 

6.  PoLYGAMiST  AS  JuBOR — ^AcT  OF  March  22,  1882,  CONSTRUED. — Under  the  act  of 

congress  of  March  22,  1882,  a  poiygamist  or  bigamist  is  not  prohibited  from  acting 
as  a  juror,  except  in  the  cases  mentioned  in  section  5  thereof.  The  position  of  a 
jurj'man  is  not  such  an  office  or  place  of  public  trust,  honor,  or  emolument  as  is  con- 
templated by  section  8  of  such  act.     Id. 

7.  Peremptory  Challenges  ey  Prosecution  after  Passing  the  Jury. — ^After  the 

prosecution  has  passed  the  jury,  declining  to  exercise  the  right  of  peremptory  chal- 
lenge, and  the  defendant  thereupon  peremptorily  challenges  one  juror,  it  is  uot  error 
wan*anting  a  reversal  for  the  court  to  allow  the  prosecution  to  then  perentptorily 
challenge  a  juror.  At  most  the  action  of  the  court  would  be  a  mere  irregalarity, 
not  affecting  any  substantial  right  of  the  defendant.  People  v.  Majors  (CaL),  U, 
580. 

8.  The  Decision  of  the  Trial  Court  in  Overruling  a  Defendant's  challenge  to 

n  juror  for  actual  bias  is  not  reviewable  on  appeal.     People  v.  SUey  (CaL),  II,  364. 

9.  The  Mode  of  Selecting  a  Jury  in  Criminal  Cases,  as  stated  in  prior  opinions  of 

the  court,  affirmed.     Id. 

10.  Only  Ten  Peremptory  Challenges  are  Allowed  a  Defendant  on  a  trial  for 
robbery.     Id, 

11.  A  Challenge  of  a  Jury  for  Cause,  on  the  Ground  that  He  had  Served  on  a 
Jury  which  had  tried  a  prisoner  jointly  iudicted  with  the  defendant,  will  not  be 
sustained  imless  such  facts  appear  in  the  record.     Mooney  v.  People  (Col.),  II,  322. 

12.  Erroneously  Sustaining  a  Challenge  of  a  Juror  fob  Cause  is  ground  f<»- re- 
versal.   Id, 

13.  Juror,  Disqualification  of. — ^Impressions,  or  qualified  and  conditional  opinions 
formed  upon  reports,  which  easily  yield  to  the  evidence  of  witnesses  having  personal 
knowledge  of  the  facts  and  testifying  under  oath,  constitute  no  valid  objection  to  a 
juror.     People  v.  O'Lottgldin  (Utah),  1,  164. 

14.  But  if  the  Juror's  Mind  is  Closed  against  and  is  in  Opposition  to  the  truth 
as  it  may  bu  related  by  the  witnesses,  resists  its  force,  and  perverts  the  judgment, 
then  such  juror  is  disqualified  for  having  *' formed  an  unqualified  opinion."    Id, 

15.  In  Closely  Balanced  Cases  Much  Weight  should  be  Given  to  the  judgment 
of  the  tiial  court  before  whom  the  juror  appears,  and  by  whom  his  manner  and  con- 
duct, as  well  as  his  language,  are  scrutinized.     Id. 

16.  Juror,  Peremptory  Challenge  of. — One  of  several  defendants,  j(»ntly  indicted 
and  ou  trial,  can  not  for  himself  aloue  peremptorily  challenge  a  juror;  and  the  same 
rule  applies  where  all  the  defendants,  jointly  challenging,  have  exhausted  their  chal- 
lenges under  an  act  of  congress,  even  though  they  cmim  the  right  to  severally  chal- 
lenge under  a  territorial  statute.     Id. 

17.  An  Objection  to  a  Juror  on  the  Ground  of  General  or  Absolute  Disquau- 
FiCATiON,  under  the  statute,  differs  from  an  objection  on  the  ground  of  bias  merely. 
The  latter  is  addressed  to  the  sound  discretion  of  the  trial  judge;  while  under  the 
former,  if  sustained  by  the  evidence,  the  rejection  of  the  juror  oecomes  mandatory 
by  an  arbitrary  nile  of  law.     Ttrriloi-y  v.  Lopez  (N.  M.),  I,  821, 

18.  One  not  the  Head  of  a  Family  is  not  Qualified  to  Acr  as  a  Juror.— As  to 
what  constitutes  a  head  of  a  family,  quaere.  But  one  of  two  equal  partners  living 
together  in  the  same  house,  and  under  a  contract  with  their  employees  by  which 
they  were  to  board  and  lodge  them  at  their  house,  and  all  partners  and  employees 
were  to  cat  at  the  same  table,  is  not  such  bead  of  a  family  within  the  meaning  of 
the  statute.     LI. 

19.  Cuallenoe — Implied  Bias — Conscientious  Scruples — ^Trial  of  Challenge.— 
Wliero  a  juror  is  challenged  by  the  prosecution  for  implied  bias,  upon  thogroood 
that  his  testimony  given  during  the  examination  as  to  his  qualifications  to  act  ass 
trial  juror,  sliows  tliat  he  has  conscientious  scruples  against  inflicting  the  death 
penalty,  and  the  facts  are  denied  by  the  defendant,  the  court  may  decide  the  dial* 
Icu^c  without  a  rc-examinition  of  the  juror,  if  the  defendant  olJera  no  testimony. 
Ptople  v.  Abbott  (Cal.),  IV,  132. 
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20.  Death  Penalty — GoNaciENTious  Scruples — Jubor. — Neither  a  person  who  tes- 
tifies that  in  a  clear  case  of  willful  and  deliberate  murder,  he  would  be,  as  a  juror 
in  favor  of  imprisonment  for  life  and  opposed  to  hanging;  nor  one  who  has,  to  a 
"certain  extent,"  conscientious  scruples  against  finding  a  man  guilty  of  a  crime  for 
which  he  would  be  hanged,  should  be  permitted  or  compelled  to  serve  as  a  juror  in  a 
prosecution  for  murder.     Id, 

21.  Summoning  a  Jitbt. — An  order  of  the  court  directing  the  clerk  **  to  draw  the  names 
of  thirty-five  good  and  lawful  men,'*  to  be  summoned  from  the  body  of  the  county, 
is  a  substantial  compliance  with  sections  214  and  215  of  the  code  of  civil  procedure. 
Peojde  V.  Wheeler  (Cal.),  U,  70. 

22.  Summoning  of  Jubobs. — When  jurors  have  not  been  drawn  orsummoned  to  attend 
the  session  at  which  the  action  is  tried,  the  court  may  order  a  sufficient  number  to 
be  forthwith  drawn  and  summoned  to  attend  court,  or  by  an  order  entered  on  its 
minutes,  direct  the  sheriff  forthwith  to  summon  so  many  good  and  lawful  men  of 
the  county  to  serve  as  jurors  as  might  be  required.  Leahy  v.  Southern  Pctci/ic  B,  B, 
Co.  (Cal.),  II,  693. 

23.  Tbial  JUBOB.S — Summoning  under  Open  Venibe— Disobetigk  of  Coubt. — The 
necessity  of  selecting  additional  trial  jurors  under  an  open  venire  is  a  matter  within 
the  discretion  of  the  lower  court.    State  v.  Atigelo  (Nov.),  IV,  482. 

24.  Jubor'sOath — ^Fobm  of — When  Sufficient. — An  oath  administered  to  trial  jurors 
as  follows:  "  You,  and  each  of  you,  do  solemnly  swear  that  you  wilf  well  and  truly 
tiy  this  cause,  and  a  true  verdict  render  accordmg  to  the  law  and  the  evidence.  So 
help  you  God,"  is  substantially  sufficient.    Id. 

25.  Irbegulabities  in  Fobmation  of  Gband  Juries. — ^The  validity  of  an  indictment 
for  irregularities  in  the  organization  of  the  grand  jury,  not  apparent  upon  the  face 
of  the  record,  can  only  be  called  in  qnestion  by  challenge  or  plea  in  abatement.  A 
motion  to  quash  the  indictment  does  not  lie.     Cook  v.  1  erritory  (Wy,)^  IV,  340. 

26.  Separation  of  Jurors  during  Trial. — A  separation  of  one  trial  juror  from  his 
fellows  during  the  progress  of  a  trial  for  murder,  for  the  purpose  of  speaking  with  a 
third  person  about  a  matter  entirely  disconnected  with  the  trial,  will  not  warrant  a 
reversal.    Id, 

27*  Separation  of  the  Jury. — ^The  fact  that  the  jury  on  the  trial  of  a  prisoner 
charged  with  murder,  after  having  the  case  submitted  to  them,  and  being  sent  out 
to  deliberate  upon  their  verdict,  separated  without  the  permission  of  the  court  and 
mingled  with  the  people,  and  afterwards  reassembled,  came  into  court,  .nnd  returned 
a  sealed  verdict  of  guilty,  is  not  a  sufficient  ground  for  setting  aside  such  verdict, 
when  it  affirmative^  appears  from  the  record  that  the  prisoner  was  not  prejudiced 
by  the  proceeding.     Territory  v.  Nichols  (N.  M.).  I,  068. 

28.  The  Same. — The  record  showed  that  the  jury  agreed  upon  their  verdict  at  about 
four  o'clock  in  the  morning;  that  they  wrote  it  out  and  each  juror  signed  it;  in  this 
condition  it  was  placed  in  an  envelope,  sealed,  and  taken  in  charge  by  the  foreman 
of  the  jury;  that  the  jurors  then  separated  and  reassembled  at  the  court-house  at 
eight  o  clock  the  same  morning  and  returned  their  verdict  to  the  court;  that  the 
verdict  was  not  in  any  way  changed  after  the  jury  separated,  but  the  verdict  which 
they  agreed  to,  signed,  sealed  up  in  the  envelope,  and  delivered  to  their  foreman, 

'    was  the  same  verdict  upon  which  they  were  polled.     Ileldj  that  the  refusal  of  the 
trial  court  to  set  aside  the  verdict  upon  these  facts  was  not  error.    Id. 

29.  Misconduct  of  Jury — Accepting  Hospitality  from  Cocnsel — Impeachment  op 

Verdict.— ;Jurors  are  presumed  to  do  their  duty  in  accordance  with  the  oath  they 
have  taken,  and  that  presumption  is  not  overcome  by  proof  of  the  mere  fact  that 
during  a  trial,  which  lasted  over  thirty  days,  two  or  three  of  the  jurors,  after  tlie 
adjournment  of  the  court  for  the  day,  drank  a  few  glasses  of  liquor  at  the  expense 
of  the  district  attorney;  that  one  of  them  partook  of  a  dinner  at  the  house  of  the 
same  officer,  under  circumstances  which  rendered  the  act  of  invitation  necessary; 
and  a  supper  at  the  hotel  of  his  associate  counsel,  under  like  circumstances.  vSuch 
acts,  however  improper  or  indiscreet,  could  not  in  themselves  have  affected  the 
impartiality  of  any  one  of  the  jurors,  or  disqualified  him  from  exercising  his  powers 
of  reason  and  judgment;  and  tiiey  will  not  warrant  a  court  in  setting  aside  a  verdict 
of  conviction.  People  v.  Lyle  (Ual. ),  IV,  349. 
dOL  Misconduct  of  Jury,  when  will  Authorize  a  New  Trial. — To  warrant  setting 
aside  a  verdict,  and  granting  a  now  trial  for  irregularities  and  misconduct  of  a  jury, 
it  must  be  either  shown  as  a  fact  or  presumed  as  a  conclusion  of  law  that  injury 
resulted  from  such  misconduct.  When  it  is  clear  that  the  party  against  whom  the 
verdict  has  l>een  found  was  not  injured  by  the  miscondttct,  the  verdict  will  not  be 
'  4i8tui'bed«     Id. 
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31.  Affidavits  or  Jitbors  and  Bailiff — Admissibilitt  OFr — The  affidayits  of  jnron 
and  the  bailiff  haviug  the  jury  in  charge  are  admissible  in  support  of  the  verdict. 
Cool  V.  TerrUory  (VVy.),  IV,  340. 

32.  Juror  not  on  Assessment  jRoll — New  Trial— Abbest  of  Judgment. — ^The  fact 
that  a  juror  in  a  criminal  prosecution  is  not  assessed  upon  the  assessment  roll  of  the 
county  is  not,  after  verdict,  a  ground  for  a  new  trial  or  for  an  arrest  of  judgment 
People  V.  Samuels  (Cal.),  IV,  382. 

33.  DibCHARGE  OF  JURY  ON  LeGAL  HoLIDAT — CONSTRUCTION  OF  CONSTITUTION. — Sec- 
tion 5,  article  6,  of  the  constitution,  does  not  prohibit  all  business  In  the  soperior 
court  on  a  legal  holiday  or  non-judicial  day,  except  the  issuing  of  injunctions  and 
writ  of  prohibition.  Such  section  is  prohibitory  of  legislation  establishing  terms  of 
court,  during  which  only  judicial  busmess  can  l>e  transacted,  but  leaves  the  legisL- 
ture  at  liberty  to  allow  or  disallow  the  transaction  of  all  or  any  class  of  judicial 
business  upon  legal  holidays.  Under  section  1.34  of  the  coda  of  civil  procedure,  and 
section  1 142  of  the  penal  code,  a  jury  may  be  discharged  on  the  twenty-second  of 
February.     People  v.  Soto  (Cal.),  IV,  46. 

34.  Receivino  a  Verdict  on  Sunday.— The  act  of  the  trial  court  in  permitting  the 
verdict  of  the  jury  in  a  criminal  case  to  be  rendered  and  received  on  Sunday  is  not 
error.     Territory  of  New  Mexico  v.  Nichols  (N.  M.),  I,  668. 

35.  Payment  of  Jury  Fees — Settlement  of  Bill  of  Exceptions. — After  a  judgment 
of  nonsuit,  in  a  civil  action  tried  by  a  jury,  the  court  may,  by  virtue  of  section  17 
of  the  act  of  March  28,  1868,  refuse  to  settle  the  plaintiff's  bill  of  exceptions  until 
the  plaintiff  has  paid  the  jury  fees.  The  settlement  of  a  bill  of  exceptions  is  a 
proceeding  in  the  action  within  the  meaning  of  such  section.  Lvhes  v.  Logany 
Superior  Judge  (Cal.),  TV,  218. 

36.  Payment  of  Jurors'  Fees. — ^Where  a  plaintiff  is  ordered  to  pay  the  fees  of  the  jury, 

the  court  has  no  authority,  on  the  mere  failure,  neglect,  or  refusal  of  the  plaintiff  to 

comply  with  such  order,  to  direct  that  the  clerk  issue  a  certificate  to  all  of  the 

jurors  of  the  time  and  mileage  to  which  each  juror  is  entitled  to  pay,  and  that  the 

tSame  be  paid  out  of  the  county  treasury,  as  is  provided  in  section  28  of  the  act  of 

March  5,  1870.     Ex  parte  MaUnney  (Cal.),  II,  286. 

37.  Handing  Form  of  Verdict  to  Jury. — It  is  neither  an  error  nor  an  irregularity  for 
the  clerk  to  hand  to  the  jury,  when  they  are  leavins  the  court-room  to  consider  the 
verrlict,  various  forms  of  verdict  corresponding  to  those  which  they  were  instructed 
might  be  brought  in.     People  v.  Robinson  (Cal.),  II,  591. 

38.  Where  the  Evidence  in  Regard  to  a  Fact  in  Issue  is  Confucting,  the  jury 
should  determine  such  fact,  and  with  their  determination  the  court  will  not  inter- 
fere.    Sacalaris  v.  Eureka  <k  Palisade  R,  R.  Co.  (Nov.),  1,398. 

39.  Facts  Clearly  Proved  Need  not  be  Left  to  the  Jury  to  decide.  Brciwter  v. 
Baxter  (Wash.),  II,  791. 

40.  Grand  Jurors— Certificatb  of  Drawing. — Where  the  certificate  of  the  county 
clerk,  sheriff,  and  justice  of  the  peace  recited  that  certain  named  persons  were 
**  drawn  to  serve  as  grand  and  petit  jurors  at  the  September  term  of  the  third  judi- 
cial district  of  the  territory  of  Wyoming,  to  be  held  at  Sweetwater  county,"  the 
omission  of  the  word  ''court "  from  such  certificate  will  not  vitiate  an  indictment 
found  by  such  grand  jurors.     Donovan  v.  Territory  of  Wyoming  (Wy.),  II,  66. 

4L  A  Grand  Juror  can  not  be  Compelled  to  Testify,  under  sections  903,  920,  and 
926  of  the  penal  code,  as  to  how  he  voted  with  respect  to  the  findings  of  a  particu- 
lar indictment;  nor  is  such  testimony  permissible  under  section  995  of  the  penal 
code,  which  authorizes  a  motion  to  set  aside  an  indictment  where  it  has  not  oeen 
** found"  as  prescribed  by  such  code.     Ex  parte  Sontag  (Cal.),  I,  588. 

#2.  Grand  Jury,  w^hile  Engaged  in  the  Discharge  of  its  Duties,  is  a^component 
part  of  the  court  with  which  it  is  connected.     In  re  Tyler  (Cal. ),  I,  337. 

See  Bill  of  Exceptions,  7;  Contempt,  1;  Corporations,  14,  16;  Instructions;  Mur- 
der and  Manslaughter,  19;  Pleading  and  Practice,  25;  Supplemental  Pro- 
ceedings, 3. 

JUSTICES'  COURTS. 

L  Action  in  Justice's  Court. — Whether  an  action  in  the  justice's  court  be  with  or 
without  written  pleadings,  the  facts  essential  to  constitute  a  cause  of  action  must 
be  given  in  evidence,  unless  such  evidence  be  waived  by  the  conduct  of  the  de- 
fendant, or  by  the  averments  or  admissions  of  the  answer.  Rio  Orande  Exfemion 
-     Co.  V.  Coby  (Col.),  II,  G13. 

2.  Jurisdiction  of  Justice's  Court  —  Service  of  Summons. —  A  justice's  court  has 
jurisdiction,  without  regard  to  the  residence  of  the  parties,  when  personal  service 
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of  the  sammons  is  made  on  the  defendant  in  any  precinct  in  the  county,  aJthongh 
such  precinct  is  not  the  one  in  which  the  action  is  brought.  Such  service  may  be 
made  by  the  constable  of  the  precinct  in  which  the  action  is  brought.  Taylor  v. 
Jenkins  (Or.),  II,  817. 

3.  Action  in  Justice's  Court  Involving  Validity  of  Tax,  Certification  of,  to 

District  Court. — A  justice's  court  has  no  jurisdiction  of  an  action  involving  a 
question  as  to  the  validity  of  a  tax.  Section  537  of  the  practice  act,  so  far  as  it  pro- 
vides that  such  action  shall  be  certified  to  the  probate  court  for  trial,  is  void,  for 
the  reason  that  the  legislature  could  not  confer  such  jurisdiction  on  the  probate 
court.  The  justice's  court  having  no  jurisdiction  to  try  such  action,  and  there  be- 
ing no  law  authorizing  its  transfer  to  another  court,  the  justice  should  dismiss  the 
same.  He  can  not  eertify  it  to  the  district  court  for  trial.  Crismon,  Collector,  etc., 
V.  Tu/is  et  al,  (Utah),  II,  449. 

4.  No  In'tkndments  can  be  Presumed  in  Favor  of  the  Jurisdiction  of  a  Justice 

OF  the  Peace,  but  each  step  towards  its  acquirement  must  be  affirmatively  shown. 
Victor  Mill  and  Mining  Co,,  v.  JuMice'a  Court  (Nev.),  I,  299. 
6.  Sections  1093  to  1097,  Both  Inclusive,  of  the  Civil  Practice  Act,  relating^to 
service  of  summons,  are  applicable  to  justices'  courts.     Id. 

6.  Order  of  a  Justice  of  the  Peace  Denying  a  Motion  to  Set  Aside  an  Execution 

Sale  of  Land  will  be  presumed  to  be  correct  unless  the  contrary  appears.  The 
party  aggrieved  by  such  order  could  have  the  action  of  the  justice's  court  reviewed 
by  the  superior  court  on  appeal  from  the  judgment.  Peterson  v.  Weiashein  ds  Co. 
(Cal.),  I,  853. 

7.  Justices  of  the  Peace — Fees,  Fines,  and  Forfeitures,  Disposal  o?. — The  statute 

of  April  1,  1880,  and  sections  1457  and  1570  of  the  penal  code,  regulating  the  duties 
of  justices  of  the  peace  as  to  the  disposition  of  the  fines  and  forfeitures  collected  by 
them,  and  also  as  to  the  disposal  of  the  fees  of  the  justices,  in  cases  in  which  the 
fines  were  imposed  or  the  forfeitures  incurred,  are  not  inconsistent  and  must  be  read 
together.  If  the  fine  or  forfeiture  was  imposed  or  incurred  without  costs,  or  with 
costs  which  were  not  collected,  it  is  the  duty  of  the  justice  to  collect  the  costs  out 
of  the  fines  or  forfeitures  paid  to  him,  and  to  report  the  amount  of  his  fees  to  the 
city  treasurer,  and  pav  it  into  the  city  treasury,  as  required  by  the  statute  of  1880, 
and  pay  over  the  residue  into  the  county  treasury,  as  required  by  sections  1457  and 
1570  of  the  penal  code.  But  if  the  fine  was  imposed  or  the  forfeiture  incurred  with 
costs,  and  the  fine  or  forfeiture  with  costs  were  paid,  then  the  entire  fine  or  forfeit- 
ure is  to  be  paid  into  the  county  treasury,  and  the  fees  of  the  justices  are  to  be  paid 
into  the  city  treasury.  County  of  Los  Angeles  v.  City  of  Los  Angeles  (Cal.),  Ill, 
441;  Los  Angeles  v.  Morgan  (Cal.),  Ill,  444. 

8.  Los  Angfxes  City  Court^udge  of— Mayor. — The  mayor  of  the  city  of  Los  An- 

geles can  not,  by  a  general  deputation,  substitute  the  justices  of  the  peace  for  said 
city  to  act  for  him  in  his  place  and  stead,  as  the  judge  of  the  city  court.     Id, 

8.  The  Same — ^No  Such  Judicial  Officer  is  Known  to  the  law  as  a  **  justice  of  the 

peace  of  Los  Angeles  city  and  ex  officio  judge  of  the  city  court  thereof."    id. 

9.  Due-bills — Justice's  Court — Jurisdiction. — Due-bills,  which  specify  no  place  of 

payment,  are  payable  at  the  domicile  of  the  debtor,  and  an  action  thereon  in  the 
justice's  court  must  be  brought  in  the  precinct  in  which  the  maker  resides.  Klopen- 
sUne  V.  fKooy  (Utah),  III,  261;  Sanders  v.  Woolf  (Utah),  III,  262. 

10.  Justice's  Court  of  San  Jose — Criminal  Jurisdiction  of. — The  justice's  court  of 
the  city  of  San  Jose,  organized  under  the  charter  of  1874,  has  jurisdiction  to  try 
and  determine  a  criminal  action  for  one  of  the  public  offenses  enumerated  in  section 
115  of  the  code  of  civil  procedure,  charged  to  have  been  committed  within  the 
corporate  limits  of  said  city,  until  the  organization  of  the  police  court  for  said  city, 
and  the  election  of  the  police  judge  thereof,  under  the  general  law  of  April  1,  1880, 
relative  to  courts  of  justice.     In  re  Carrillo  (Cal.),  IV,  104. 

11.  Justices  of  the  Peace — Term  of  Office  of — Election. — The  act  of  1880,  amend- 
ing section  110  of  the  code  of  civil  procedure,  fixing  the  term  of  office  of  justices  of 
the  peace  at  two  years  from  the  first  day  of  January  next  succeeding  their  election, 
is  constitutional.  Such  officers  are  to  be  elected  in  the  year  1884.  BaAley  v.  Super- 
visors of  San  Joaquin  Co.  (Cal.),  IV,  185. 

Bee  Amendment,  1»j  Appeal,  23,  79,  80,  92;  Certiorari,  6,  9,  11;  Corporations,  23, 

37;  Mandamus,  7. 

JUSTIFICATION. 
See  Conversion,  2« 
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kidnaping. 

1.  KiPNAPiNO — Assault  and  Batteby— Once  in  Jeopardy. — An  acquittal  or  convic- 
tion of  an  assault  and  battery  is  no  bar  to  a  subsequent  prosecution  for  kidnaping, 
although  the  two  offenses  were  committed  by  the  same  act  SUUe  y.  Stewart  (Or.), 
in,  229. 

LABORER. 
See  CHiirjESB  RssTKicnoir  Act. 

LACHES. 

1.  Laches— ^TATUTB  of  Limitations.— The  defense  of  laches,  negleei,  or  acgfaigioseeB 

is  peculiar  to  equity  courts,  and  will  be  enforced  in  proper  cases.  No  formal  plea 
of  the  statute  of  limitations  is  necessarv  to  raise  this  defense  in  a  coort  of  equity. 
It  may  arise  upon  the  bill  as  presented  to  the  court,  or  upon  the  case  as  made  by 
the  complainant.     PraU  v.  Cal^oitiia  Min.  Co.  (U.  S.  Clr.  Ct.,  Nov.),  I,  87. 

2.  Diligence  in  Pbosecutino  Demand— Chabactsr  of  Property  Involved. — Where 

property  is  of  a  speculative,  fluctuating  value,  parties  are  held  to  a  stricter  diligence 
m  the  assertion  of  alleged  rights  therein  than  where  the  property  involved  is  of  a 
value  fixed,  permanent,  and  little  changeable.     Id» 

3.  Neither  the  Defense  of  the  Statute  of  Limitations  nor  That  of  Laches 

can  be  pleaded  against  the  United  States,  although,  as  a  general  rule,  whenever  the 
government  becomes  a  party  to  a  suit  in  its  own  courts  it  stands  upon  the  same 
looting  with  individuals,  and  must  submit  to  the  law  as  it  is  administered  between 
man  and  man.     United  Stales  v.  Southern  Col.  etc.  Co.  (U.  S.  Cir.  Ct.,  Col.),  I,  11. 

4.  Courts  of  Equity  may  Refuse  to  Entertain  a  Controversy  when  the  lapse  of 

time  since  the  cause  of  action  accrued  is  so  creat  as  to  afford  the  reasonable  pre> 
sumption  that  the  witnesses  who  could  testify  concerning  it  are  all  dead,  and  the 
proofs  lost  or  destroyed.     Id. 

5.  A  Vendee  under  a  Contract  for  the  Sale  of  Land  is  not  Guilty  of  Laches 

in  not  paying  the  purchase  price  when  the  same  was  not  to  become  due  and  payable 
until  the  vendor  had  executed  him  a  deed,  if  sudi  deed  has  never  been  executed  or 
j^ndered.     Richards  v.  Snyder  (Or.),  II,  282. 

See  Acquisscengk,  1^ 

LAKES. 
See  Water  Riohx& 

LANDLORD  AND  TENANT. 

1.  DsSTRUCnON  OF    PREBflSES^  WHEN    TERMINATES    ObLIOATION   TO  PAY  RlMT.— The 

doctrine  of  the  common  law  is  that  when  lands  and  buildings  are  leased,  and  the 
tenant  expressly  covenants,  without  limitation  or  reservation,  to  pay  rent  for  a  term 
of  years,  he  is  not  released  from  that  obligation  by  the  destmctioa  of  the  building 
leased  by  accidental  fire.     Harrington y.  Watson  (Or.),  I,  59. 

2.  Exception  to  This  Rule  Exists  when  the  Lease  of  an  Upper  Story  or  base- 

ment, or  an  apartment  in  a  building,  founded  upon  the  idea  that  it  is  not  the  inten- 
tion of  tlie  lease  to  grant  any  interest  in  the  land  beyond  that  connected  with  the 
enjoyment  of  the  room  demised,  and  when  this  is  destroyed  by  accidental  fire,  there 
is  nothing  upon  which  the  demise  can  operate,  and  the  lease  terminates  with  the 
destruction  of  tlie  thing  rented.     Id. 

3.  Leases  must  be  Construed  According  to  the  Intention  of  the  parties,  and  with 

reference  to  the  subject-matter.     Id. 

4.  Lease — ^Covenant  of. — The  execution  of  a  lease  for  real  estate  implies  a  covenant 

to  lessee  for  quiet  enjoyment  during  the  term.  Owen*  v.  Wight  (U.  S.  Cir.  Ct, 
Col.).  I,  541. 

6.  Same— Remedy  of  Lessee. — In  case  of  entry  upon  the  demised  premises  by  the 

lessor  during  the  term,  the  remedy  of  the  lessee  is  in  damages  by  suit  at  law  for 
breach  of  covenant,  and  not  by  action  in  equity  for  an  accounting.     Id. 
6.  Finding  that  a  Tenant  was  Authorized  by  his  Landlord  to  Make  Certain 
Repairs  to  the  leased  premises  held  not  to  be  supported  by  the  evidence.    SamMgt 
tind  Loan  Society  v.  Oerichten  (CaL),  I,  591. 
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7.  Tearing  Down  Buildings — "Waste — In JUNcrnoN— Tenant. — ^The  tearing  down  or 
destraction  of  the  demised  buildlDgs  by  a  tenant,  unless  authorized  by  the  terms  ol 
his  lease,  is  waste,  and  if  threatened,,  such  actions  will  be  restrained  by  injunction. 
Davenport  v.  Aiagoon  (Or. ),  III,  328. 

8«  The  Same — Lease — Alteration  by  Tenant. — A  provision  of  a  lease,  authorizing 
the  tenant  to  alter  and  repair  the  demised  buildings  so  as  to  adapt  them  to  other 
business  than  that  for  which  they  were  originally  intended,  does  not  authorize  him 
to  tear  down  and  destroy  such  buildinss.     Jd. 

9.  Service  of  a  Notice  to  Quit  on  a  Tenant  may  be  Proved  by  paroL     Chu-ng 

Yow  V.  Hop  Chong  (Or.),  Ill,  326. 

10.  Notice  to  Quit — DsscRimoN  of  Premises. — ^The  description  of  the  Dremises  in 
such  notice,  to  wit:  **The  premises  situated  on  the  west  side  of  Secona  street,  be- 
tween Alder  and  Morrison  streets,  Portland,  Or.,  occupied  by  you  as  a  store,"  will 
be  held  sufficient,  when  it  appears  that  such  description  was  correct,  and  that  the 
tenant  was  not  misled  thereby.    Id, 

11.  Lease — Offer  and  Acceptance — Sub-letting. — Where  the  owner  of  a  building 
posts  up  a  written  notice  therein,  inviting  bids  for  a  lease  of  the  premises,  and  in 
pursuance  thereof  a  bid  was  handed  in,  which  was  accepted  by  the  owner,  who 
thereupon  posted  a  notice  that  such  bidder  was  the  lessee  of  the  building,  and  en- 
titled to  its  possession,  such  facts  constitute  a  valid  contract  of  leasing  between  the 
owner  and  the  bidder,  so  as  to  enable  the  latter  to  sub-lease  the  building,  without 
any  further  acts  on  the  part  of  the  owner.    Id, 

12.  Landlord  and  Tenant — Holding  Over— Notice  to  Increase  Kent. — A  tenant 
of  demised  premises,  holding  over  after  the  expiration  of  his  term,  is  presumed  in 
law  to  hold  over  as  tenant  at  the  same  rent  he  had  previously  paid,  if  no  new  agree- 
ment is  made.  But  if  he  has  notice  from  the  landlord  that  if  he  retains  possession 
he  must  pay  a  higher  rent,  specified  as  to  amount  at  the  time,  he  must  be  deemed 
to  assent  to  pay  such  increased  rent.     Beitteman  v.  Brandenbarg  (Ck>l.),  IV,  246. 

13.  Grain  Kaised  by  a  Tenant  under  a  Written  Agreement  with  his  Land- 
lord that  the  same  should  be  delivered  to  the  latter  and  remain  his  property,  and 
in  no  way  subject  to  the  disposal  of  the  former,  until  certain  advances  made  to 
him  had  been  repaid,  can  not,  after  such  delivery,  be  attached  by  a  creditor  of  the 
tenant,  until  sucb  advances  have  been  paid.    Notvell  v.  Foster  (Cal. ),  II,  743. 

14.  Tenancy  from  Year  to  Year. — A  tenant  from  year  to  year  ceases  to  be  such  when 
he  enters  into  a  lease  with  his  landlord  for  a  definite  time.  Brandexburg  v.  Beiih- 
;»a»  CCoL),  II,  774. 

jSee  Intebfleadbb;  Lease;  Mxchanigb'  Liens,  7,  9. 

LABCENY. 

1.  The  Larceny  of  a  Bull,  Cow,  Steer,  or  Calf  is  Grand  Larceny,  irrespective 

of  the  value  of  the  animal  stolen,  under  section  487  of  the  penal  code.  People  v. 
Barnes  (Cal.),  I,  772. 

2.  A  Bail  Bond,  Given  for  the  Release  of  a  Person  Held  for  Grand  Larceny, 

is  not  void  on  the  ground  that  no  offense  was  alleged,  and  that  the  names  of  the 
owners  of  the  property  were  not  stated,  when  the  complaint  on  which  the  prisoner 
was  held  charges  him  with  the  larceny  of  "  two  head  of  cattle  of  the  value  of  twen- 
ty-five dollars  each,"  the  same  beins  **  the  property  of  Page  Bros."    Id, 

3.  Indictment  for  Larceny  should  Allege  the  Ownership  in  the  thing  stolen  as 

of  the  date  when  the  offense  was  committed.    People  v.  Lewis  (Cal.),  I,  131. 

4.  The  Stealing  at  the  Same  Time  of  Two  Horses,  the  property  of  different  per- 

sons, may  be  treated  as  but  one  offense  and  charged  as  such  in  an  indictment. 
Ileywoodv,  Territory  (Wash.),  II,  284. 

5.  An  Objection  to  an  Indictment  on  the  Ground  that  More  than  One  Of- 

fense IS  Charged  therein  comes  too  late  if  made  after  verdict.    Id, 

6.  Insi'ruction  as  to  Ownership. — Where  an  indictment  chai'ges  a  defendant  with 

stealing  a  horse,  the  property  of  a  person  unknown,  the  court  may  instruct  the  jury 
that  if  the  owner  of  such  horse  is  now  unknown,  they  might  assume,  in  the  ab- 
sence of  evidence  to  the  contraiy,  that  such  owner  was  unknown  to  the  grand  jury 
finding  the  indictment.    Id, 

7.  Larceny  of  Cattle — iNSTRUcnoNS.—In  a  prosecution  for  the  larceny  of  cattle, 

where  the  defendant  claims  that  at  the  same  time  of  the  taking,  the  cattle  were  • 
lost  and  abandoned  and  had  no  owner,  and  there  is  evidence  to  sustain  sach  claim,  . 
fin  instruction  is  erroneous  which  charges  the  jury  that  *'  the  taking  of  the  animals  • 
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witli  intent  to  approriatc  the  entire  dominion  over  them  and  convert  them  to  the 
taker's  use,  raised  a  presumption  of  a  guilty  "and  felonious  intent."  Stale  ▼.  Swafu 
(Or.),  II,  669. 

8.  Tub  Same — Natural  Marks— Ownership. — The  finder  of-  personal  property  lost 

or  mislaid,  which  has  such  marks  of  ownership  upon  It  as  will  enable  him  to  deter- 
mine who  the  owner  is,  must  restore  it,  and  will  be  deemed  guilty  of  larceny,  if 
with  such  knowledge  of  the  true  owner  he  takes  it  with  intent  to  convert  it  to  his 
ov/n  use  and  deprive  the  owner  thereof.  But  the  natural  marks  on  live  animals  are 
not  presumed  to  be  raarl^s  of  ownership.     Id, 

9.  Larceny — Name  of  Owner  of  Stolen  Property. — Where  a  defendant  is  indicted 

and  convicted  for  the  larceny  of  the  property  of  one  H.  W.,  a  new  trial  should  not 
be  granted  because  the  true  name  of  such  owner  was  H.  W.  B.,  when  it  appears 
that  he  was  known  by  both  names,  and  there  was  no  doubt  as  to  his  identity. 
People  V.  Woods  (Cal.),  II,  495. 

10.  In  a  Prosecution  for  Larceny,  when  the  Taking  of  the  Property  is  Ad- 
mitted, the  intent  with  which  the  same  was  taken  is  a  question  for  the  jury.  Pfo- 
pfe  V.  Orkler  (Cal.),  II,  290. 

11.  Larceny— Information— Allegation  of  Ownership.— An  information  for  larceny 
which  alleges  that  "the  property  taken  was  the  personal  property  in  the  possession 
of  Frederick  Schwartz,  and  that  the  same  was  taken  from  the  person  and  against  the 
will  of  him,  the  said  Schwartz,"  sufficiently  describes  the  ownership  of  the  property. 
Peo].le  V.  Hicks  (Cal.),  IV,  420. 

12.  Larceny— Value  of  Property,  how  Stated — ^Information. — An  information  for 
larceny  need  not  allege  that  the  value  of  the  property  stolen  was  "  in  current  coin 
of  the  United  States."    People  v.  Righetti  (Col.),  IV,  606. 

13.  Lar<^eny  in  Second  Degree — Petit  Larceny — ^Verdict. — A  verdict  finding  the 
defendant  guiltv  of  larceny  in  the  ''second  degree,"  is  equivalent,  under  section  4S6 
of  the  penal  code,  to  a  verdict  for  petit  larceny.     Id. 

14.  Petit  Larceny,  Punishment  for— Fine  and  Imprisonment.  —A  judgment  np<m 
a  conviction  for  petit  larceny  may  provide  for  a  punishment  by  fine  or  imprison- 
ment, or  both.  If  both  are  ordered,  the  judgment  may  direct  that  the  defendant 
Ijc  further  imprisoned  until  such  fine  be  paid,  in  conformity  with  section  1205  vi 
the  penal  code.     Id. 

15.  Lakceny— Evidence  of  Similar  Offense  not  Admissible. — ^On  a  trial  for  larceny, 
evidence  tending  to  show  that  the  defendant  had  in  his  possession  property  taken 
by  other  thefts  at  the  same  time,  is  inadmissible.  People  v.  Cunningham,  (Cal.). 
IV,  506. 

16.  Suort-hand  Reporter's  Notes  on  Testimony  Taken  on  Preliminary  Examina- 
tion.— On  such  trial  the  reporter's  notes  in  short-hand  of  the  testimony  of  a  wit- 
ness taken  on  the  preliminary  examination  of  the  defendant,  are  not  admissible, 
although  the  witness  may  have  died  before  the  trial,  and  the  correctness  of  sacb 
notes  is  proved  by  the  reporter.     Id. 

17.  WftONGFaL  Appropriation  of  Water — Complaint  for,  when  Sufficient.— A 
complaint  which  avers  that  the  defendant,  '*with  intent  to  injure  and  defraud,  stc, 
without  knowledge  of  the  owners,  and  with  intent  to  evade  payment  for  the  water 
taken  thereby,  made  connections  and  maintained  the  same  with  certain  niains  and 
service-pipes  of  the  Spring  Valley  Water  Works,  for  the  purpose  of  taking  water 
thei^from  for  the  supply  of  certain  tanks  and  water- works  kept  and  maintained  * 
by  the  defendant,  sufficiently  charges  the  offense  created  by  section  499  of  tlie 
penal  code.     Ex  parte  Helhing  (Cal.),  IV,  687. 

18.  Larceny  —  Possession  of  Recently  Stolen  Property. — The  mere  possession  of 
recently  stolen  property,  unconnected  with  other  facts  and  circumstances  tending  to 
siiow  guilt,  is  not,  of  itself,  sufficient  to  warrant  a  conviction  for  larceny;  ic  n 
merely  a  circumstance  tending  to  implicate  the  accused;  but  if  linked  >vith  other 
facts  and  circumstances  also  tending  to  implicate  him,  it  may  amount  to  direct  and 
positive  proof.     People  v.  EUter  (Cal.),  Ill,  33. 

19.  pREViocs  Conviction  of  Grand  Larceny — Imprisonmemt. — When  a  defendsnt 
is  convicted  of  an  assault  with  intent  to  commit  robbery,  and  of  a  previous  convic- 
tion of  grand  larceny,  he  mav  be  sentenced,  under  section  671  of  the  penal  code,  to 
impriscmment  for  the  term  of  his  natural  life,  or  for  ten  years,  or  for  any  number  of 
years  not  less  than  ten.     People  v.  Brooks  (Cal.),  Ill,  63. 

20.  In  a  Prosecution  for  the  Larceny  of  Property  that  does  not  Ea?ily  PajS 
from  Hand  to  Hand,  the  Prisoner's  Exclusive  and  Unexplained  Possession* 
of  the  stolen  property,  recently  after  the  theft,  is  not  only  a  circumstance  to  lie  cdd- 
sidered  as  tending  to  show  the  prisoner's  guilt,  but  raises  such  a  presumption  that  lia 


Digest  of  Cases  in  Vols.  1,  2,  3,  4  883 

ia  the  thief  that  the  burden-of  proof  is  taken  from  the  prosecution  and  hud  upon 
him.     Territory  of  Arizona  v.  Casio  (Ariz.),  I,  656. 
21.  Lv  A  Prosbcution  por  Larceny,  Evidknce  of  a  fact  which  tends  to  conjnect  the 
defendant  with  the  taking  of  the  property  named  in  the  information  ia  competent. 
People  V.  Roas  (CaL),  il,  291. 

See  Burglary,  1,  2,  10. 

LAUNDRY  ORDINANCE. 

1.  Laundry  Ordiwancb — Validity  of. — The  provisions  of  the  ordinance  of  the  city 
aud  county  of  San  Francisco,  approved  June  25,  1883,  decUtring  it  to  be  unlawfiil 
for  any  person  to  establish,  maintain,  or  carry  on  the  business  of  a  public  laundry 
or  wash-nouse,  where  articles  are  cleansed  for  hire,  within  certain  named  limits,  with- 
out having  first  obtained  a  certificate  from  the  health-officer  that  the  premises  are 
sufficiently  drained^  and  that  the  business  can  be  carried  on  without  injury  to  the 
sanitary  condition  of  the  neighborhood,  and  a  certificate  from  the  board  of  firewar- 
dens that  the  heating  appliances  are  in  good  condition,  and  that  their  use  is  not  dan- 
gerous to  the  surrounding  property;  and  providing  that  no  person  or  persons  owning 
or  employed  in  such  laundries  shall  wash  or  iron  clothes  between  the  houi*s  of  10 
o'clock  p.  M.  and  6  o'clock  a.  m.,  nor  upon  any  portion  of  that  day  known  as  Sun- 
day, are  not  in  conflict  with  the  fourteenth  amendment  of  the  constitution  of  the 
United  States,  nor  with  section  1  of  article  1  of  the  constitution  of  California,  guar- 
anteeing to  all  men  the  inalienable  right  of  acquiring,  possessing,  and  protecting 
property,  and  pursuing  and  obtaining  nappiness;  nor  with  section  11  of  the  same 
article,  declaring  that  all  laws  of  a  eeneral  nature  shall  have  a  uniform  operation; 
nor  with  section  21  of  the  same  article,  declaring  that  no  citizen  or  class  of  citizens 
shall  be  granted  privileges  or  immunities  which,  upon  the  same  terms,  shall  not  be 
granted  to  all  citizens. .  Ex  parte  Moynier  (Cal.),  1,  782. 

LEASE. 

1.  Lessor  and  Lessee — Abandonment  of  Lease — Recovery  of  Amount. — A  lessee, 

under  a  contract  of  lease,  by  the  terpis  of  which  possession  of  the  premises  is  to  he 
^ven  him  at  a  future  day,  who  pays  the  rent  in  advance,  may  recover  back  the  same, 
if,  after  demand,  the  lessor  refuses  to  deliver  the  possession,  and  the  parties  there- 
upon abandon  the  lease  by  mutual  consent.  Barth  et  al,  y.  Jones  ft  al.  (Col.),  IV, 
214. 

2.  Lease — Contract  in  Writino — Alteration  of,  by  Parol  Agreement. — The 

terms  and  provisions  of  a  written  lease  can  not  be  altered  by  an  unexecuted  oral 
agreement  between  the  lessor  and  lessee.  Erenbirg  et  al.  v.  Peters  et  al,  (Cal. ),  IV, 
426. 

5.  Joint  Lease — Aciton  to  Enforce  Covenant — Death  of  Joint  Lessor — Parties — 

Guardian  and  Ward. — An  action  for  the  breach  of  a  covenant  in  a  joint  lease, 
after  the  death  of  one  of  the  joint  lessors,  must  be  brought  in  the  name  of  the  sur- 
viving lessors.  Neither  the  executor  nor  administrator  of  the  deceased  lessor  is  a 
proper  party.  If  such  deceased  lessor  made  the  lease  for  himself,  and  also  as  guard- 
ian and  trustee  for  his  ward,  such  ward,  after  attaining  majority,  may  join  with  the 
surviving  lessors  in  an  action  to  enforce  a  covenant  made  for  his  benefit.  Salisbun/ 
et  al,  v.  Shirley  (Cal.),  IV,  688. 
4.  The  Assignment  of  the  Term  by  the  Lessee  Creates  a  Privity  of  Rstate 
between  the  assignee  and  the  lessor.     Id. 

6.  Covenants  to  Pay  Rent  and  Taxes— Liability  of  Assignee  of  Lessee— Cove- 

nants in  a  lease  to  pay  rent  and  taxes  run  with  the  land,  and  are  binding  upon  and 
enforceable  against  the  assignee  of  the  lessee  by  virtue  of  the  privity  of  estate  exist- 
ing between  him  and  the  lessor.     Id. 
6.  The  Judgment  Awarded  the  Plaintiffs  affirmed  after  a  constniction  of  the  cove- 
naiite  sued  on.     Id, 

See  Landlord  and  Tenant;  Statute  of  Frauds.  1. 

LEGACY. 
See  Executors  and  Administrators,  5;  Wills,  6. 

LIBEL. 

1,  Action  for— Variance — Parties  Plaintiff. — In  an  action  for  libel,  proof  that  tho 
^belous  words  were  published  of  the  plaintiff  and  a  third  person  is  not  a  fatal  vari- 
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iince.  In  such  actions,  when  the  injury  is  several,  each  peraoik  injured  must  ne 
alone.    BobineU  v.  McD<mald  (€al.),  Ill,  787. 

LICENSE. 

1.  Sale  of  Spiiiituous  Liquobs— Licensing  ot,  bt  Coitntt. — Under  section  11,  article 

11  of  the  constitution,  the  hoards  of  supervisors  of  connties  have  power  to  regelate 
the  sale  of  spirituous  liquors  within  their  counties,  hy  imposing  a  license  opon  the 
retail  sale  of  such  liquors.     Ihs  parte  Walters  (Cal.),  Ill,  28. 

2.  JcDOMENT  Revebsed  on  the  authority  of  ^  parte  WaUera^  3  West  Coast  Bep.  2S. 

People  V.  Dwyer  (Cal.),  Ill,  438. 

See  County  Government  Act,  6;  Nuisance,  25. 

LICENSE  COLLECTOR. 

1.  County  License  Collectob,  Appointment  of. — ^The  general  power  conferred  on 
boards  of  supervisors  to  license  business  and  collect  license  taxes  within  their  respect- 
ive counties  includes  the  power  to  appoint  an  agent  to  make  such  collections,  lliere 
is  nothing  in  section  5  of  article  11  of  the  constitution  conflicting  with  such  power. 
People  V.  Ferguson;  People  v.  Ponet  (Cal.),  Ill,  45. 

LIENS. 

1.  A  Vendor's  Lien  Exists  in  Fayor  of  a  Partner  on  his  share  of  the  partnenhip 

real  estate  which  he  has  conveyed  to  his  copartner,  and  the  same  may  be  enforced 
against  the  estate  of  the  latter,  in  the  absence  of  fraud.  Reeae  v.  KinheaH  (Nev.), 
1,386. 

2.  Lien  of  an  Attaching  Creditor  is  Specific,  and  is  not  Merged  in  the  judgment 

until  a  transcript  of  the  judgment  docket  is  filed  in  the  office  of  the  county  recorder. 
No  time  is  limited  by  law  for  filing  such  transcript,  and  it  is  optional  with  the  at- 
taching creditor  to  do  so  or  not.    Ornery  v.  Taunt  (Col.),  I,  499. 

3.  Lien  of  a  Judgment  Creditor  Obtained  by  Filing  a  Transcript  of  his  Judg- 

ment extends  to  all  the  realty  of  the  debtor  not  exempt  from  execution,  unattached 
as  well  as  attached.  Such  lien  takes  precedence  over  subsequent  purchasers  or  in- 
cumbrancers; but  if  such  transcript  is  not  recorded,  the  rights  of  bona  Jide  par- 
chasers  or  iucumbrancers  of  the  debtor's  realty,  prior  to  execution  levy  thereon,  sre 
in  no  way  affected  by  such  judgment.    Id, 

See  Assignment,  2;  Attachment,  27;  Fraud,  6;  Growing  Crops,  1;  Jitdoment,  12,23; 
Mechanics*  Liens;  Mortgage;  Redemption;  Statute  of  Frauds,  6b 

LIFE  INSURANCE. 
See  Insurance. 

LIQUOR  ORDINANCE. 

1.  Prohibition  of  Sale  of  Liquors — Construction  of  Ordinance. — The  provision  of 
the  city  charter  of  Logan  City,  granting  power  to  the  city  council  by  ordinance  to 
"  license,  regulate,  prohibit,  or  restrain  "  certain  persons,  places,  and  business,  bat 
which  fails  to  state  what  acts  may  be  licensed,  regulated,  prohibited,  or  restrained, 
does  not  authorize  the  passage  of  an  ordinance  prohibiting  all  persons  from  selling, 
manufacturing,  giving  away,  or  disposing  of  any  spirituous  liquors.  Logan  Cibf  v. 
Buck  (Utah),  U,  437. 

LOAN. 

See  Consideration,  3. 

LOCATION. 
Bee  Mines  and  Minixq. 

LODE. 
Bee  Mines  and  Minino, 
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LOS  ANGELES. 
.See  Justices*  Coubts,  8»  9l 

LOST  DOCUMENTS. 
See  EviDBNCB,  31,  42,  47. 

MAIL. 
Bee  OBSTBUCTiNa  thb  Mail. 

MAINTENANCE. 
See  AmomanfT,  6L 

MALICE. 
See  Maugzoub  Proseoution;  Mubdeb  and  Manslavohtkb, 

MALICIOUS  PROSECUTION. 

1.  Question  as  to  the  Want  of  Pbobablb  Cause,  in  an  AcnoN  fob  Malicious 

Prosecution,  is  a  mixed  question  of  law  and  fact:  of  fact  for  the  jury,  if  there  is 
a  conflict  of  evidence,  under  proper  instructions  of  the  court;  and  of  law  for  the 
court,  if  the  underlying  facts  are  admitted  or  uncontroverted.  Hynes  v.  NeUon 
(Cal.),  I,  473. 

2.  Pbokable  Cause  fob  an  Arbest  Exists  whebb  the  Defendant  Believed  the 

Facts  Charged  against  the  Plaintiff,  and,  acting  upon  such  belief,  consulted 
his  counsel,  and  was  advised  by  him  that  such  facts  constituted  a  crime,  and  that 
be  might  and  ought  to  have  the  plaintiff  arrested.    Id, 

3.  Malicious  Prosecution — Probable  Cause — Question  for  Court. — In  an  action 

for  malicious  prosecution,  whether  the  facts  as  found  by  the  jury  constitute  proba- 
ble cause,  or  the  contrary,  is  a  question  for  the  court.  Eaatin  v.  Bank  of  Stockton 
(Cal.),  IV, 436. 

4.  Thjb  Same — Measure  of  Damages — Reasonable  Exfenses. — ^In  such  action  the 

plaintiff,  if  successful;  is  not  entitled  to  recover  all  that  he  paid  out  and  expended 
in  the  defense  of  the  former  suit,  but  only  so  much  thereof  as  was  reasonably  laid 
out  and  expended.  Id, 
6.  Action  for  Malicious  Prosecution  of  Civil  Action. — ^In  this  state  an  action  can 
be  maintained  for  the  malicious  prosecution  of  a  civil  action  in  which  no  process 
other  than  the  summons  was  issued.    Id. 

6.  Malicious  Pbosecution — Measure  of  Damages — Damages  as  Punishment. — 

Damages  in  an  action  for  malicious  prosecution  are  limited  to  such  an  amount  as 
will  compensate  the  plaintiff  for  his  pecuniary  loss,  for  injury  to  his  person,  and 
for  his  mental  and  physical  suffering.  Damages  as  a  punishment  to  the  defendant 
are  not  allowable.    Murphy  v.  HooSa  (Col.),  Iv,  653. 

7.  The  Same — Actual  and  Imflird  Malice — Probable  Cause— Want  of. — ^In  such 

action  malice  may  be  implied  from  a  want  of  probable  cause.  Probable  cause  is 
such  a  state  of  facts  known  to  and  influencing  the  prosecutor  as  would  lead  a  man 
of  ordinary  caution  and  prudence,  acting  conscientiously,  impartially,  reasonably, 
and  without  prejudice,  upon  facts  within  his  knowledge,  to  believe  or  entertain  an 
honest  and  strong  suspicion  that  the  person  accused  is  ffuilty.  If  probable  cause 
for  the  arrest  exists,  the  prosecutor  is  not  liable,  although  he  may  have  been^inffu- 
enced  by  improper  motives.  If  a  want  of  probable  cause  appears,  evidence  of  the 
acts,  and  conduct  of  the  prosecutor,  showing  actual  malice,  is  admissible,  for  the 
purpose  of  enhancing  the  compensatory  damages.     Id, 

8.  A  Cause  of  Action  fob  Malicious  Prosecution  is  Babbbd  in  two  years.     Taylor 

y.  BidtoeU  (Cal.),  HI,  479. 

MANDAMUS 

1.  Mandamus  against  Supebyisobs — JuDGinsNT. — ^In  mandaimu9  against  a  board  of 
supervisors,  on  a  judgment  recovered  against  the  county,  the  judgment  should  order 
the  board  to  allow  the  judgment,  and  should  not  direct  its  payment  by  them.     The 
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treaaurer  is  the  proper  person  to  pay.  Johnson  v.  SupervUors  ofSaeramenlo  Cnrefy 
(Cal.),  in,  478. 

2.  Sacramento  Bonds — Mandamus. — Ordered  that  a  writ  of  mandate  usne  to  the 

municipality  of  Sacramento  and  its  authorities  annually  to  levy  and  collect  fr 
municipal  purposes  on  all  real  and  personal  property  within  the  city  limits,  eicrp( 
such  as  are  exempt  by  law,  a  tax  of  one  buundred  cents  on  the  one  hundred  dolkn, 
and  that  fifty-five  per  cent  of  the  revenue  thus  derived  within  the  city  limits  f'jf 
municipal  purposes  be  set  apart  and  appropriated  to  an  interest  and  sinking  fund, 
to  be  applied  to  the  annual  interest  and  final  redemption  of  the  bonds  issued  for  the 
city  inaebtedness,  in  accordance  with  the  act  of  the  legislature  of  the  state,  adopted 
April  24,  1858.     Meytr  v.  Broion  (Cal.),  Ill,  106. 

3.  Equity  Jurisdiction — Rehedt  at  Law. — Under  section  721,  R.  S.,  suits  in  eqnity 

in  the  United  States  courts  can  not  be  sustained  in  any  case  where  a  plain,  ateie- 
quate,  and  complete  remedy  may  be  had  at  law.  Hatumteister  v.  Porter,  TVnusrrr, 
eie.  (U.  S.  Cir.  Ct.,  Cal.),  Ill,  694. 

4.  Mandamus  an  Adequate  Remedy  at  Law. — Where  the  treasurer  of  a  city  refuses 

to  pay  coupons  due  upon  bonds  out  of  funds  in  the  treasury  expressly  provided  tor 
that  purpose  by  the  statute,  and  refuses  to  set  apart  a  portion  of  the  taxes  collected 
as  a  sinking  fund  for  the  payment  of  bonds  of  the  city,  as  required  by  the  statute, 
a  writ  of  mandamus  to  compel  the  performance  of  those  duties  affords  a  pUin, 
adequate,  and  complete  reineay  at  law;  and  a  bill  in  equity  will  not  lie  at  the  rait 
of  A  bodd-holder,  merely  to  restrain  the  application  of  tne  funds  so  provideti  to 
other  objects  of  city  expenditures,  the  said  bill  not  being  ancillary  to  any  other 
pending  proceeding  at  law  to  obtain  payment.  Id. 
6.  A  Provision  in  the  City  Charter  of  Sacramento  Peohibitino  Ant  Srrr  or 
actions  against  the  city,  upon  anv  bonds  which  had  been  issued  under  its  fonser 
charter,  is  no  defense  to  a  proceeaing  by  mandamus  against  the  treasurer  of  sov*h 
city  to  compel  him  to  pay  the  interest  coupons  on  certain  bonds  issued  by  such  ci'y 
under  the  d,uthority  of  its  charter  granted  m  April,  1858,  the  payment  of  which  was 
a  duty  enjoined  upon  such  treasurer  by  the  provisions  of  such  charter.  Meyrr  v. 
Porter  (Cal.),  1,874. 

6,  It  is  No  Defense  to  Such  Proceeding,   Brought  by  an  Individual  Bovd- 

holder,  that  such  coupons  have  never  been  presented  to  the  board  of  trustees  f'-r 
audit  and  examination,  nor  the  fact  that  there  are  other  creditors  interested  in  the 
fund  provided  for  their  payment  who  have  not  demanded  payment.     Id. 

7.  A  Writ  of  Mandate  may  be  Issued  by  the  superior  court  to  compel  a  justice  of 

the  peace  to  issue  an  execution  in  favor  of  a  judgment  creditor  who  is  entitled  lo 
the  sanie.  The  issuance  of  such  execution  by  the  justice  calls  for  the  exercise  J 
a  ministerial  function  only,  and  is  a  duty  especially  enjoined  upon  him  by  law,  re- 
sulting from  his  office.     Hamilton  v.  TtUt  (Cal.),  I,  858. 

See  Appeal,  24;  WihiBANTS,  1,  4. 

MANSLAUGHTER. 
See  MxmDBB  and  Manslaughter;  Criminal  Law  and  Pbaotici. 

MAP,  INFRINGEMENT  OF. 
See  Copyright,  3. 

MARITIME  LAW. 
,  See  Admiralty. 

MARRIAGE  CONTRACT. 
See  Cancellation,  3. 

MARRIAGE  SETTLEMENT. 

1.  Antenuptial  Settlement,  Breach  of. — Prior  to  the  death  of  defendant^  intestate 

he  and  the  plaintiff,  an  unmarried  woman,  entered  into  an  agreement  whereby  they 

•mutually   promised  to  intermarry   within  a  reasonable  time.     In  considenti'in 

thereof,  the  agreement  provided  that  "the  party  of  the  first  part  [the  defendaoti 
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intestate]  ^pimts  and  gives  to  the  party  of  the  second  part "  certain  bonds  then  in 
his  possession,  "all  of  which  he  promises  to  deliver  to  her  on  or  before  the  day  of 
their  marriage,  to  be  and  become  her  own  absolute  property."  Hcld^  that  such 
agreement  was  an  antenuptial  settlement,  the  couseqaences  of  which  could  not  be 
avoided  by  the  defendant's  intestate  refusing  to  consummate  the  marriage.  That 
upon  his  refusal,  after  a  reasonable  time,  to  marry,  the  plaintiff,  having  at  all  times 
remained  ready  and  willing  to  consummate  the  contract,  was  entitled  to  the  bonds. 
That  it  was  not  for  her  to  nave  sought  him,  but  it  was  hia  duty  to  have  sought  her 
in  marriage.    Conmor  v.  Staniey,  AaminigtrcUor,  etc.  (Cal.),  11, 749. 

MAKRIED  WOMEN. 

1.  A  Marrtbd  Woman  Who  Holds  thx  Titlb  to  hsb  Sxpabatb  Pbopektt  in  her 
own  name  may  mortgage  the  same  in  such  name.  Bieharda  v.  Hutchinaon  (Nov.), 
1,659. 

SL  Marbisd  Woman's  Contract — Separate  Estate  —  Seourity  for  Hijsband's 
Debts. — ^The  assignment  by  a  married  woman  of  a  note  and  mortgage  of  real  estate, 
the  same  being  her  separate  property,  as  collateral  security  for  payment  of  her 
husband's  debte,  without  any  fraud  or  improper  inducemente  on  the  part  of  her  hus- 
band, and  with  the  intention  of  binding  her  separate  estate,  is  a  valid  contract,  and 
enforceable  in  equity  against  her  separate  estate.  Cartan,  McCarthy  ds  Co.  v.  David 
€t  ah  (Nev.),  III.  182. 

3.  The  Same — ^Intention,  how  Expressed. — The  intention  of  a  married  woman  to 

charge  her  separate  estete  need  not  be  expressed  in  any  set  form  of  words.  It  may 
be  imerred  from  the  particular  circumstances  of  the  transaction,  when  the  same  are 
such  as  to  leave  no  reasonable  doubt  that  such  was  her  intention.    Id. 

4.  The  Same — A  Married  Woman  can,  under  the  statute,  1  Comp.   L.,  sees.   159, 

169,  make  any  disposition  of,  or  contract  concerning,  her  separate  property  that  she 
desires.    Id. 

5.  Note  and  Mortgage,  Assignment  of,  bt  Married  Woman — Acknowledgment. — 

The  assignment  by  a  married  woman,  of  a  note  and  mortgage  of  real  estate  belong- 
ing  to  her,  may  be  made  by  merely  indorsing  the  back  of  the  note.  Such  note  and 
mortgage  are  mere  chattels,  and  an  assignment  thereof  is  not  such  a  contract  affect- 
ing real  estate  as  the  statute  requires  to  be  acknowledged  separate  and  apart  from 
her  husband.    Id, 

6.  The  Same — Collateral  SECURnr — Statute  of  Frauds  —  Independent  Under- 

taking.— If  the  assignment  of  such  note  and  mortgage  by  the  wife  was  made  for 
the  purpose  of  securing  the  note  of  her  husband,  at  the  time  the  husband's  note  was 
given,  and  as  part  of  the  same  transaction,  the  consideration  for  the  husband's  note 
must  be  regarded  as  the  consideration  for  the  collateral  security  of  'the  wife,  and  no 
new  or  additional  promise  by  her  is  necessary.  The  transaction  must  be  treated  as 
an  original  undertaking  on  the  part  of  the  wife,  and  can  not  be  considered  as  a  mere 
parol  promise  to  pay  the  debt  oi  another.    Id. 

7.  Married  Woman,  when  may  Sue  Alone — ^Desertion. — A  married  woman  ma^ 

sue  alone  to  recover  for  personal  injuries  susteined  by  her  thrpugh  the  negh- 

fenoe  of  the  defendants,  when  she  is  living  separate  and  apart  from  her  hns- 
and,   by  reason  of  his  desertion   of  her.      Andrews  v.   Ruuyon  et   cU.    (Cal.), 

IV,  81. 

8.  Desertion— Offer  to  Return  and  Refusal — Husband  and  Wife. — A  wife's  de- 

sertion of  her  husband  is  cured  if  she,  before  the  expiration  of  the  statutory  period 
required  to  make  the  desertion  a  cause  of  divorce,  and  when  in  the  vicinity  of  her 
husband's  home,  offered  to  go  back  and  resume  the  performance  of  her  marital  du- 
ties, and  he  refuses  to  receive  her.  Under  such  circumstances  an  actual  physical 
return  is  not  necessary.  From  the  date  of  his  refusal  the  husband  is  deemed  to  have 
deserted  the  wife.    Id. 

See  Deed,  17,  19;  Husband  and  Wife* 

MASTER  AND  SERVANT. 

1.  Under  a  Contract  of  Employment  where  the  Work  is  to  be  Done  by  THfc 
Day  or  Month,  and  nothing  is  said  as  to  the  time  of  payment  for  the  services  to 
be  rendered,  the  wages  of  the  employee  are  due  and  may  be  demanded  at  the  close 
of  each  day  or  month,  as  the  case  may  be.  After  such  demand  and  non-payment, 
the  employee  may  maintain  attachment  proceedings  to  recover  bis  wages.     M>e  La-piit 

V.  Sullivan  (Ck)l.),  H,  107,  108. 
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2.  LiABiLirr  of  the  Masteb  fob  the  Act  or  his  Servant.— A  master  is  liAbkfor 

the  act  of  his  servant  when  done  within  the  scope  or  general  coarse  of  his  empIoj« 
meut,  although  done  contrary  to  the  master's  orders.  Heenrich  v.  PtUiman  Palace 
Car  Company  (U   S.  Dist.  Ct.,  Or.),  11,  303. 

3.  Master  and  Servant — Negligence. — In  an  action  to  enforce  an  employ er*s  lia- 

bility for  an  injury  occasioned  to  an  employee  through  the  employer's  failure  to  ex- 
ercise ordinary  care  in  supplying  suitable  appliances  for  the  work  to  be  done,  an 
instruction  ati  to  the  liability  of  the  defendant  for  not  exercising  ordinary  care  in 
the  selection  and  employment  of  proper  fellow-servants  is  erroneous,  where  no  qnes- 
tion  in  regard  to  such  liability  is  raised  by  the  pleadings  or  evidence.  Willu  r. 
Orerjan  Ry  etc  Co,  (Or.),  Ill,  240. 

4.  The  Same — Common  Employment — Vice-prtncipal. — A  master  is  not  liable  to  a 

servant  for  an  injury  occasioned  by  a  fellow-servant  engaged  in  a  common  employ- 
ment. He  is  liable,  however,  for  an  injury  to  a  servant  occasioned  by  the  negU- 
c;euce  of  a  vice-principal  to  whom  he  has  committed  the  substantial  control  of  the 
busiuess  and  the  power  to  do  all  acts  necessary  to  its  conduct.     IcL 

5.  Tup.  Same — The  Foreman  of  a  Gang  of  Laborers  engaeed  in  erecting  a  shed 

under  the  direction  of  a  superior  is  a  fellow-servant  with  the  rest  of  such  Xfiborers, 
and  if  an  injury  happens  to  one  of  them  through  the  negligence  of  such  foreman, 
their  principal  is  not  liable.     Id. 

6.  Master  and  Servant — Rights  of  Servant  Discharged  before  End  of  Term.— 

A  servant  who  is  employed  for  a  definite  period  and  discharged  before  tho  expira- 
tion thereof,  without  fault  on  his  part,  may  either  treat  the  contract  as  rescinded, 
and  at  once  bring  an  action  for  the  value  of  tho  services  rendered,  or  he  may  treat 
the  contract  as  continuing,  and  sue  for  a  breach  thereof,  and  recover  his  probable 
damages  occasioned  by  the  breach;  or,  in  some  cases,  he  may  defer  suit  until  tbe 
end  of  the  term,  and  sue  for  the  actual  damage  he  has  sustained,  which,  however, 
can  in  no  case  exceed  the  wages  for  the  entire  term.  JSaxonia  M.  and  R.  Co.  t. 
Cooh  (Col.),  IV,  453. 

7.  The  Same— Measure  of  Damages — When  Servant  must  Secure  Other  Labor.— 

The  measure  of  damages  in  the  latter  class  of  cases  is  not  the  amount  of  waj;;ea 
stipulated  in  the  contract  for  the  entire  term,  but  the  actual  loss,  to  be  establishtrd 
by  proof,  although  the  amount  of  the  agreed  wages  may  be  taken  as  the  measure  of 
damages  prima  jade,  or  in  the  absence  of  any  other  showing.  The  servant  can 
not  recover  the  wages  accruing  for  the  balance  of  the  term  as  a  matter  of  oour^.\ 
He  is  bound  to  use  reasonable  efforts  to  secure  labor  elsewhere.  If  he  has  securrd 
labor  elsewhere,  or  by  reasonable  diligence  might  have  done  so,  the  amount  receivetl. 
or  that  might  have  been  received,  for  such  labor,  must  be  deducted  from  the  amount 
of  the  damage  occasioned  by  the  breach  of  contract  of  employment.  The  burden 
of  showing  that  such  other  labor  was  or  might  have  been  obtained  is  on  the  defend- 
ant.    Id, 

8.  The  Same — ^Breach  of  Contract — How  Alleged — Wrongful  Discharge.— la 

an  action  to  recover  damages  for  breach  of  a  contract,  by  the  terms  of  which  the 
defendant  agreed  to  employ  the  plaintiff  for  a  certain  term,  and  at  stipulated  wages, 
an  averment  that  *'  the  defendant  neglects  and  refuses  to  keep  and  perform  its  said 
agreement,  to  the  damage  of  the  plaintiff,"  is  not  a  sufficient  allegation  of  the 
breach  of  contract.  If  the  breach  consisted  in  a  wrongful  discharge  of  the  plaintif 
before  the  end  of  the  term  of  employment,  such  wrongful  discharge  as  a  breach  of 
the  contract  should  be  averred  as  the  fact  constituting  the  cause  ot  action.  Id, 
See  Corporations,  12,  13;  Negligence;  Trusts,  4. 

MEASURE  OF  DAMAGES. 
See  Damages. 

MECHANICS'  LIENS. 

1.  MechanicVs  Lien  for  Work  Done  in  Cutting  Lumber  attaches  upon  the  identic&l 

timber  cut.     Baxter  v.  Smith  et  al.  (Wash.),  II,  70A, 

2.  The  Mechanics'  Lien  Law  of  1877  was  intended  as  a  substitute  for  and  repeal  of  the 

law  of  1873.  No  lien  under  the  act  of  1873  survived  such  repeal  except  as  the  same 
was  continued  by  the  act  of  1877.  Seattle  S  IF.  JV,  B.  B,  Co.  x.  Ah  Kowe  (Wasli.\ 
II.  03. 

3.  The  Time  within  Which  a  Mkchaxic,  not  the  Original  Contractor,  matFub 

HIS  Notice  of  lien  for  work  done  on  a  railroad  is  limited  by  the  act  of  1877  to  thirty 
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days  from  the  completion  of  the  work  or  from  cessation  of  labor  thereon.  UulesB 
Buch  notice  is  filed  within  such  time  the  right  to  a  lien  is  lost.     Id, 

4.  MscHANic's  LiXN — Desckiption  of  Pkopebty. — A  notice  of  a  mechanic's  lien  will  be 

held  on  demurrer  to  sufficiently  describe  the  property  sought  to  be  charged,  when 
the  eaoie  is  described  therein  as  "a  lot.  of  saw^loss  marked  *F.  &  A./  now  lying 
in  "  a  certain  slough.     Wheder  v.  Port  BlaJxley  Mill  Company  (Wash.),  11,  555. 

5.  The  Sams— Requisites  or  Statement  of  Demand. — The  notice  of  sach  lien  must 

contain  a  statement  of  the  full  amount  of  the  lienor's  demand  before  any  dcductioijs 
are  made,  and  also  the  amount  thereof  after  the  deduction  of  all  just  credits  and 
ofiEsets.     Unless  each  of  such  amounts  is  stated,  the  notice  is  insufficient.     Id, 

6.  MscHAiacs'  Liens — Requisites  of  Statement  of  Demand. — Judgmcnc  affirmed  on 

authority  of  Wheeler  v.  Port  Blakeley  Mill  Co.,  2  West  Coast  Rep.  555.     McLeod 
-  V.  Port  Blahdey  Mill  Company  (Wash.),  II,  798. 

7.  Mechanics'  Liens  fob  Gonstbuction  and  Repair  against  a  Lessor. — Where  the 

owner  of  a  mill  and  reduction  works  leased  the  same  for  a  term  of  years,  and  during 
the  term  the  lessee  made  repairs  in  the  mill,  in  pursuance  of  a  clause  of  the  lease 
that  the  lessee,  "  at  his  own  cost  and  expense,  should  make  all  necessary  repairs  and 
improvements  in  and  about  said  mill  and  reduction  works,"  and  an  agent  of  the 
lessor  had  personal  and  full  knowledge  that  said  repairs  were  bein^  mtide  by  the 
lessee,  and  the  lessor  and  hi9  agent  failed  to  give  notice,  as  provided  by  the  statute, 
that  the  lessor  would  not  be  responsible  for  the  same:  Held,  that  under  section  9  of 
the  lien  law,  the  parties  furnishmg  the  materials  or  labor  for  said  repairs  obtained  a 
lien  for  the  price  of  such  materials  and  labor  upon  the  estate  or  interest  of  the  owner 
and  lessor  of  said  mill.     Oould  v.  Wise  (Nov.),  II,  405. 

8.  The  Same — ^Wore  and  Labor  in  '*OABRYiNa  on"  a  Mill. — Under  the  same  cir- 

cumstances, by  the  proper  construction  of  section  19  of  the  same  lien  law  (of  1875), 
persons  who  performed  work  and  labor,  by  the  employment  of  the  lessee,  in  **  carry- 
ing on  "  or  operating  the  mill,  obtained  a  lien  for  tne  price  of  such  work  and  labor 
upon  the  estate  or  interest  of  the  owner  and  lessor  of  the  mill.  Leonard,  J.,  dis- 
senting.   Id. 

9.  Construction  of  Statutes, — ^In  construing  a  provision  of  a  statute,  the  word  "on," 

although  found  both  in  the  published  statutes  and  in  the  enrolled  bill,  may  be 
treated  by  the  court  as  a  clerical  error,  and  may  be  read  **  or,"  when  the  latter  word 
would  give  a  full,  consistent,  and  effectual  meaning  to  the  provision,  in  complete 
conformity  with  the  general  intent  of  the  whole  statute,  while  the  word  **on"  would 
render  the  provision  uncertain,  delusive,  virtually  inoperative,  and  opposed  to  the 
general  intent  of  the  entire  statute.  This  is  especially  so  when  the  provision  is  bor- 
rowed, without  other  material  change,  from  previous  statutes  on  the  same  subject, 
in  all  of  which  the  word  wajs  "  or."    Id. 

10.  The  Same. — In  the  absence  of  all  testimony,  and  of  any  objection  at  the  trial,  the 
court  will  infer  that  the  land  used  in  connection  with  the  mill,  and  to  which  the 
lien  was  declared  to  extend,  was  reasonably  convenient  for  the  use  of  said  mill,  un- 
der the  requirements  of  the  statute.     Id, 

11.  Leonard,  J.,  dissented  from  a  portion  of  this  decision,  holding  that  under  a  cor- 
rect construction  of  the  whole  statute,  the  estate  of  the  lessor,  under  these  circum- 
stances, was  liable  only  to  a  lien  for  materials  and  labor  in  repairing  or  constructing, 
and  not  for  labor  in  carrying  on  or  operating.     Id. 

12.  Mechanic's  Lien. — Evidence  held  sufficient  to  sustain  the  findings.  McOuire  et  al, 
V.  Logus  et  al.  (Or.),  II,  825. 

13.  Mechanics*  Liens— Jurisdiction — ^Assignment. — ^In  actions  begun  in  the  United 
States  circuit  court  by  an  assignee  to  foreclose  mechanics'  liens,  the  jurisdiction  of 
the  court  as  to  all  of  the  original  lien  claimants  whose  liens  are  sought  to  be  en- 
forced, must  be  affirmatively  shown  by  the  bill  of  complaint.  Hampton  v.  Truckce 
Canal  Co.  (U.  S.  Cir.  Ct.,  Nev.),  I,  17. 

14.  Where  It  Appears  prom  the  Bill  that  Any  op  the  Original  Lien  Holders, 
by  reason  of  their  citizenship,  could  not  maintain  an  action  in  this  court  to  foreclose 
or  enforce  their  liens,  the  bill  must  be  dismissed  for  want  of  jurisdiction.     Id. 

15.  Lien  op  a  Mechanic  can  Only  be  Maintained  by  a  Substantial  Observance 
OF  and  compliance  with  the  provisions  of  the  statute;  and  omissions  so  to  do  can 
not  bo  aided  by  any  averments  in  the  complaint,  or  by  extrinsic  evidence.  Mailer 
v.  Falcon  Mining  Co.  (Nev.),  I,  514. 

16.  Failure  to  State  in  the  Notice  op  a  Mechanic's  Lien  the  Name  of  the 
Owner  of  the  building  against  which  the  lieu  is  sought  to  be  enforced,  as  required 
by  statute,  is  fatal  to  the  existence  of  such  lien.     The  name  of  sucli  owner  should 
Jbe  stated  in  a  direct,  clear,  and  positive  manner,  and  not  inferentially.     Id, 
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17.  Mechanic's  Lien—Name  or  Owner— SxATEafENT. — The  same  person  may  be  both 
the  owner  and  the  reputed  owner  of  a  building,  and  a  statement  in  a  mecbaoic'a 
claim  of  lien  that  a  certain  name  is  the  name  of  the  owner  of  the  building  on  which 
his  work  was  done,  is  none  the  less  positive  because  it  is  also  declared  to  be  the 
name  of  the  reputed  owner.  Arata  et  al.  v.  Tellurium  Oold  and  Silver  Mining  Co, 
et  al.  (Cal.),  Hi,  151. 

18.  Tue  Verification  of  a  Mechanic's  Claim  of  Lien,  which  states  that  the  same 
*'is  true,"  id  sufficient.  The  omission  to  state  of  the  affiant's  **own  knowledge" 
is  not  a  defect.     Id, 

19.  Laborers'  Liens — Pleadings — Jui>oment. — ^In  an  action  to  enforce  laborer's  bens, 
where  the  complaint  does  not  aver  that  any  money  was  due  the  contractor,  bnt  the 
answer  presents  that  issue,  judgment  consistent  with  the  case,  as  presented  by  the 
complaint  and  answer,  may  be  given.  Such  judgment  can  not  exceed  the  amount 
due  the  contractor.     O'Donnell  et  cd,  v.  Kramer  et  al,  (Cal.),  Ill,  197. 

20.  Foreclosure  of  Mechanic's  Lien— Form  of  Judgment. — In  an  action  to  enforce 
a  mechanic's  lien,  a  judgment  in  effect  *'  that  the  claimant  claims  the  benefit  of  the 
law  of  liens  of  mechanics  and  others  upon  real  property,  to  wit,  chapter  2,  title  4, 
part  3,  of  the  code  of  civil  procedure,"  can  not  be  entered  by  default.     Arata  t, 

'   Tellurium  etc.  Mining  Co.  (Cal.),  Ill,  151,  290. 

21.  Mining  Claim,  Definition  of— Mechanic's  Lien. — A  "mining  claim,"  as  the 
term  is  used  in  the  statutes  of  the  United  States,  is  that  portion  of  a  vein  or  lode 
and  of  the  adjoining  surface,  or  of  the  surface  and  subjacent  material,  to  which  a 
claimant  has  acquired  the  riG;ht  of  possession  by  virtue  of  a  compliance  with  the 
laws  of  the  United  States  and  the  local  rules  and  customs  of  miners.  Independent 
of  acts  of  congress  providing  a  mode  for  the  acquisition  of  title  to  the  mineral  lands 
of  the  United  States,  the  term  ''mining  claim^'  has  always  been  applied  to  a  por- 
tion of  8uch  lands  to  which  the  right  of  exclusive  possession  and  enjoyment,  by  a 
private  person  or  persons,  has  been  asserted  by  actual  occupation,  or  by  com{diance 
with  local  mining  laws,  or  rules,  usages,  or  customs.  It  is  not  applicable  to  land 
the  title  to  which  Lb  held  under  a  Spanish  or  Mexican  grant,  although  such  land  is 
mineral  in  character;  consequently  a  statute  creating  a  mechanic's  Tien  under  cer- 
tain circumstances,  on  **  mining  claims,"  is  not  applicable  to  mineral  land  held  on* 
der  a  Spanish  or  Mexican  grant.     Williams  v.  Santa  Clara  M,  Co,  (Cal.),  IV,  616. 

22.  Mortgage — Mechanic's  Lien,  Priority  of. — The  lien  of  a  recorded  mortgage  or 
of  a  deed  of  trust  given  as  security  for  a  debt,  takes  priority  over  a  subsequent  me- 
chanic's lien,  under  section  11S6  of  the  code  of  civil  procedure.     Id. 

23.  Notice  not  to  be  Responsible  for  Improvement. — Section  1192  of  the  code  gf 
civil  procedure,  requiring  the  **  owner  or  person  having  or  claiming  an  interest"  in 
lands  on  which  an  improvement  is  erected,  within  three  days  after  he  has  obtained 
knowledge  of  the  intended  improvement,  to  give  notice  tliat  he  will  not  be  respon- 
sible for  the  same,  and  providing  that,  in  default  of  such  notice,  bis  interest  shall 
be  subject  to  the  lien  for  such  improvement,  filed  in  accordance  with  the  provisions 
of  the  code,  does  not  apply  to  nor  aficct  the  interest  of  a  prior  mortgagee  under  a 
recorded  mortgage.    Id. 

See  Admiralty,  18. 

MEMORANDUM. 

See  Evidence,  45,  46. 

MESNE  PROFITS. 
See  Ejectment,  14. 

MEXICAN  GRANTS. 

1.  Surveyor  General  of  New  Mexico,  under  the  Act  of  Congress  of  July  22; 

1854  (10  U.  S.  Stat.  309),  is  clothed  with  judicial  powers  and  duties  with  reference 
to  Mexican  and  Spanish  grants  of  land  made  prior  to  the  acquisition  of  the  territoiy 
by  the  United  States.      Whitney  y.  McAfee  (N.  M.),  I,  162. 

2.  Courts  Have  No  Authority  to  Review,  Reverse,  or  Modify  Any  Decision  or 

THE  Surveyor  General,  as  to  the  validity  or  invalidity  of  such  grant,  made  in  a 
case  before  him.  Such  power  rests  with  congress  alone,  and  until  reversed  or  mewl- 
ified  by  congress,  any  such  dccisioi  of  the  surveyor  general  is  binding  upon  the 
courts,  and  must  be  regarded  as  res  adjudicata.    Id. 
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3.  Beport  of  the  StmvBTOB  General,  under  the  Act  of  JtTLY  22, 1864,  Pronouno- 

i^G  Valid  a  MexicaD  grant,  operatea  so  as  to  segregate  from  the  public  domain  tiio 
lands  covered  by  such  grant,  and  to  except  and  reserve  them  from  the  operation  of 
the  homestead  and  other  general  laws  of  the  United  States  providing  for  the  dis- 
posal of  the  public  domain,  and  pending  the  final  action  of  congress  on  snch  decision, 
to  vest  by  necessary  implication  in  the  grantee,  and  those  claiming  under  him,  the 
exclusive  right  of  possession  in  and  to  the  entire  tract  covered  by  the  grant  as  re- 
ported on.     Id, 

4.  The  Publication  and  Approval  by  the  Surveyor  General  of  a  PtAT  and 

Survey  of  a  Mexican  grant,  under  the  act  of  congress  of  June  14,  1860,  in  the  ab- 
sence of  an  application  to  liave  the  same  returned  to  the  district  court,  has  the  same 
effect  in  law  '*  as  if  a  patent  for  the  land  so  surveyed  had  been  issued  by  the  United 
States."  After  that  the  grant  was  in  no  sense  aubjudice.  Southern  P,  Ji.  R.  Co.  v. 
Garcta(Cal.),I,  586. 

5.  A  Patent  for  Lands  Previously  Withdrawn  from  Sale,  if  at  the  Time  of 

Withdrawal  the  same  were  within  the  exterior  limits  of  a  Mexican  grant  aub 
judice,  is  invalid.     Id. 

6.  Grant  by  the  Mexican  Government  to  the  "Herederos"  of  a  Deceased  Tes- 

tator* — Under  the  Spanish  and  Mexican  law,  an  heir  (fieredero)  could  be  instituted 
by  will,  if  designated  therein  by  apt  words,  so  that  it  can  be  perceived  who  is  meant. 
And  where,  in  the  proceedings  to  obtain  a  grant  of  land,  the  Mexican  governor 
declares  that  a  certain  deceased  testator  was  the  lawful  owner  of  the  land,  and  by 
his  death  his  successors  {herederoa)  are  lawful  owners  of  the  same,  and  directs  that 
a  title  in  conformitv  with  this  view  be  delivered  and  handed  over  to  the  testamen- 
tary executor  of  said  deceased,  for  the  ends  required,  the  grant  issued  to  such  suc- 
iCessors  {herederoa)  will  be  held  to  have  issued  to  the  successors  as  established  by  the 
will  of  the  testator.  The  governor  had  power  to  make  such  grant  under  the  decree 
of  1824,  and  the  resulations  of  1828.     Emeric  v.  Alvarado  (Cal. ),  I,  708. 

7.-JC0NFIRMAT10N  OF  Mexican  Grant— Surveyor  General's  Repo;rt. — ^The  confirm- 
ation by  act  of  congress  of  a  private  land  claim  in  New  Mexico  or  Colorado,  upon 
the  recommendation  of  the  surveyor  general,  under  the  act  of  1854  (10  U.  S.  Stat. 
308,  sec.  8),  is  equivalent  to  a  grant  de  novo,  of  the  lands  embraced  within  such  con- 
firmation, although  the  same  exceeds  eleven  square  leases  to  each  grantee.  United 
Siaies  v.  Mcuswm  Land  Ch^arU  Company  et  al,  (U.  S.  Cir.  Ct.,  Col.),  Ill,  514. 

8.  The  Same— Survey — Setting  Aside  Patent — ^Fraud. — Where  such  confirmation 
is  of  a  grant  within  certain  named  out-boundaries,  and  through  the  fraud  of  the 
United  States  officers  the  survey  and  patent  thereof  is  so  made  as  to  include  a  large 
quantity  of  land  lying  without  such  boundaries,  such  patent  will  be  set  aside  at  the 
instance  of  the  United  States,  as  against  subsequent  purchasers  under  the  patent, 
when  the  clause  contains  recitalB  upon  its  face  showing  the  amount  of  laud  intended 
to  be  confirmed.    Id, 

See  Partition,  1,  3,  5,  6;  Pubuo  Lands,  24,  25,  27. 

MINES  AND  MININtf  . 

1.  Location. 

2.  Work  upon. 

3.  Mining  Rules  and  Regulations. 

4.  Possession. 

6.  Contests  between  Claimants, 
6.  Miscellaneous. 

» 

1.  Location. 

1.  MiKiNO  Laws — Location  op  Placer  .Claim — Statutes  Appecting. — The  provis- 

ions of  section  2324  of  the  United  States  revised  statutes,  requiring  a  mining  loca- 
tion to  be  distinctly  marked  on  the  ground,  so  that  its  boundaries  may  be  readily 
traced,  that  a  record  of  the  claim  should  be  itiade,  and  that  annual  work  to  the 
value  of  one  hundred  dollars  should  be  done  thereon,  apply  both  to  placer  and  to 
lode  locations.  A  state  statute,  or  a  rule  of  miners,  which  attempts  to  dispense 
with  such  requirements  is  void.    Sweet  v.  Rmik  et  al,  (Col.),  IV,  116. 

2.  Possession  op  Claim — Subsequent  Location. — Mere  possession  of  a  mining  claim 

without  a  valid  location  is  not  sufficient  to  hold  such  claim  as  against  a  subsequent 
location  made  in  accordance  with  law.     Id. 

3.  Location  op  Mine — ^Certipigate  op— Requlsites  and  Functions  op.— The  loca- 

tion certificate  of  a  mine  differs  from  ordinary  documentary  muniments  of  title  in 
DzaUT  I-IY.    9 
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that  it  is  not  a  title,  nor  proof  of  title,  nor  does  it  constitute  or  of  itself  establish 
the  possessory  right  of  a  claimant  to  which  it  relates.  It  is  purely  a  creature  of 
statute.  Its  purposes  and  functions  are  twofold:  when  duly  recorded, at  becomea 
notice  to  the  world  of  the  facts  therein  set  forth,  namely,  a  description  of  the  prem- 
ises claimed,  and  by  whom  and  when  located,  in  order  to  secure  the  disco%*erer  or 
claimant  against  others  seeking  to  locate  the  same  ground,  and  is  thus  constructive 
notice  of  the  claimant's  possession;  in  addition,  the  filing  o&  such  certificate  b  oce 
of  the  statutory  steps  requisite  to  constitute  a  perfected  mining  location.  Steyyel  v.i 
V.  Stark  et  al,  (Col.),  IV,  6C3. 
4k,  The  Same — Location,  how  Made — Contents  of  Certificate. — In  order  to  per- 
fect a  location  of  a  quartz  mine  four  ste|)S  are  necessary:  first,  the  sinking  of  a  dis- 
covery shaft  upon  the  lode  ten  feet  in  depth,  or  deeper  if  necessary  to  disclose  min- 
eral in  place;  second,  the  posting  of  a  notice  at  the  place  of  discovery,  gixing  tbe 
name  of  the  lode,  the  name  of  the  locator,  and  the  date  of  discovery;  third,  marking 
the  surface  boundaries  of  the  claim  by  posts  in  the  manner  pointed  out  by  statute: 
fourth,  making  and  recording  a  location  certificate  containing  the  name  and  de 
Bcription  of  the  lode,  the  name  of  the  locator,  and  the  date  of  the  location.  TIk 
statute  does  not  require  such  certificate  to  contain  a  statement  that  the  diacorery 
shaft  has  been  sunk  the  requisite  depth,  nor  that  the  discovery  notice  has  been 
posted  or  boundary  marked.     Id, 

5.  The  Same — Proof  of  Location — Original  and  Amended  Certificate. — When 

the  right  of  possession  is  founded  upon  an  alleged  compliance  with  the  law  relating 
to  a  valid  location,  all  the  necessary  steps  therefor,  aside  from  the  making  and  re- 
cording of  the  locating  certificate,  must,  when  contested,  be  established  by  pn:-<f 
outside  of  such  certificate.  The  record  of  such  certificate  is  proof  of  its  own  prr- 
formance,  and  is  prima  fade  evidence  of  all  which  the  statute  requires  it  to  coaitalc 
and  which  are  therein  sufficiently  set  forth;  and  when  the  certificate  for  any  reasL^n 
is  deemed  void,  it  is  admissible  in  evidence  in  a  contest  affecting  the  location,  iu 
connection  with  a  valid  amended  certificate  correcting  the  defects  of  the  original 
Id, 

6.  The  Same  —  Effect  of  Amended  Certificate — Evidence  of. — Such  amended 

certificate,  under  the  statute,  can  not  create  a  right  of  possession  or  location  in  iLe 
premises  claimed  under  the  first  location  which  did  not  exist  prior  to  the  filing « f 
such  additional  certificate;  it  can  confer  no  additional  rights,  and  is  therefore  cTi- 
dence  of  none  as  against  any  intervening  or  pre-existing  rights  of  another.  Exctrpt 
as  against  such  intervening  rights,  an  additional  certificate  recorded  after  the  o  lu- 
mencement  of  an  action  serves  the  same  purpose  in  its  admission  as  evidence  as  aq 
original  location  certificate,  and  will  relate  back  to  the  first  location.     Id, 

7.  Finding  of  the  Court  that  the  Notice  of  Location  of  a  Mining  Claim  Con- 

tained A  Sufficient  Description  of  the  location,  by  reference  to  natural  object) 
and  permanent  and  well-known  monuments,  to  identify  the  same,  will  be  pre3umt^l 
to  be  correct  when  the  record  contains  no  copy  of  the  notice.  EiUrs  v.  Boatmu* 
(Utah),  I,  632. 

8.  Location  of  a  Mining  Claim  is  Sufficiently  Definite  when  the  Acxessibie 

Boundaries  thereof  are  plainly  marked  on  the  ground  by  stake?  and  natural  oU 
jects,  and  the  inaccessible  boundaries  described  by  courses  and  distances  sufficieLt 
to  point  out  to  any  one  honestly  endeavoring  to  ascertain  where  such  boundar^ti 
were.     Id. 

9.  Right  op  the  Occupants  of  Mining  Grounds  on-the  Public  Domain  mill  be  Ur- 

held,  when  the  appropriation  thereof  has  been  made  by  means  which  substantially 
comply  with  the  law,  and  which,  in  view  of  the  surrounding  circumstances,  conv»^y 
notice  to  those  who  have  a  riglit  to  know  that  the  particular  mining  ground  is  s^lU 
ject  to  the  dominion  and  control  of  some  private  person.     Id. 

10.  Locator  of  a  Mining  Claim,  in  Marking  his  Claim  on  the  Ground  so  that  its 
boundaries  can  be  readily  traced,  is  not  held  to  absolute  exactness  in  running  ti.e 
lines  or  in  fixing  the  corner  or  other  posts.  The  difference  of  a  few  feet  or  a  ft' 
points  between  the  monuments  fixed  by  an  actual  survey  for  a  patent  and  those  lixt^i 
at  the  time  of  location  is  immaterial,  and  does  not  affect  the  validity  of  the  origin^ 
location.     Id, 

11.  The  Location  of  a  Vein  or  Lode  Made  upon  the  Surface  where  the  Vein  oh 
Lode  Finds  its  Apex  will  not  be  defeated  by  the  secret,  underground  working  scl 
possession  by  parties  having  no  possession  of  or  right  to  the  surface  cmbracmj:  ]t. 
The  possession  of  a  vein  recognized  by  the  mining  laws,  and  to  which  prot^vtion 
is  given,  is  a  posssession  by  one  who  nolds  the  surface  where  the  vein  makes  lO 
apex.     Id, 
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12.    As  BETWEEN  Two  LOCATOKS,  AND  AS  AFFECTING  THEIR  KiGHTS  OnLY,  OnE  CAN  NOT 

Locate  a  mining  claim  on  ground  of  which  the  other  is  in  actual  possession  under 
claim  or  color  of  right,  because  such  ground  would  not  be  vacant  and  unoccupied. 
Id, 

13.  Express  Finding,  in  an  Action  to  Determine  the  Conflicting  Rights  of  Two 
Adverse  Claimants  of  a  mining  claim,  that  the  defendant  was  in  possession  of  the 
same  at  the  time  suit  was  commenced  is  not  necessary  where  the  facts  found  estab- 
lish the  defendant's  right  to  the  possession,  and  that  he  had  done  all  that  was  re- 
quired by  law  in  order  to  inaugurate  a  title  to  and  hold  a  valid  mining  claim,  and 
that  he  was  constructively,  if  not  actually,  in  possession.     Id, 

14.  Location  op  Mining  Claim — End  Stakes. —The  statute  of  Colorado,  R.  S.  630, 
affords  no  support  to  one  who,  in  locating  his  claim,  falls  to  set  the  proper  stakes  at 
the  end  of  the  claim,  when  the  proper  position  for  them  was  not  inaccessible,  but 
merely  difficult  of  access,  or  approachable  by  a  circuitous  route.  In  such  case  the 
title  will  only  relate  to  the  time  when  the  stakes  are  subsequently  set.  Crcisus 
Mining  etc,  Co,  v.  Colorado  Land  etc.  Co.  (U.  S.  Cir.  Ct.,  Col.)i  I|  451. 

15.  Same---Change  of€jIN£S. — The  locator  of  a  mining  claim  cannot,  after  the  loca- 
tion, change  the  lines  of  his  claim  so  as  take  in  other  ground,  when  such  change 
will  interfere  with  the  previously  accrued  rights  of  others.     Id. 

16.  Alien — Right  to  Locate  Mining  Claim. — ^IJpon  declaring  his  intention  to  become 
a  citizen,  an  alien  may  have  advantage  of  work  previously  done,  and  of  a  record 
jpreviously  made  by  him  in  locating  a  mining  claim  on  the  public  mineral  lands.    Id. 

17.  Same — State  Court  may  Naturalize. — The  necessary  oath  declaratory  of  inten- 
tion by  an  alien  to  become  a  citizen  of  the  United  States  may  be  administered  in 
the  courts  of  record  of  the  state.  One  who  has  so  declared  his  intention  to  become  a 
citizen  may  make  a  valid  location  of  a  mining  claim.     Id. 

18.  Adverse  Claimant,  in  a  Suit  Brought  against  an  Applicant  for  a  Patent, 
MAY  Show  that  the  location  of  the  claim  applied  for  is  invalid,  for  the  reason  that 
the  ground  contained  therein  is  embraced  by  a  third  claim,  in  which  neither  party 
has  or  claims  any  interest.     Harrington  v.  Chambers  (Utah),  I,  63. 

19.  Valid  Location  of  a  Mining  Claim  may  be  Made,  whenever  the  prospector  has 
discovered  such  indications  of  mineral  that  he  is  willing  to  spend  his  time  and  money 
in  following  them,  in  the  expectation  of  finding  ore.    Id, 

20.  Mineral  Vein,  where  may  be  Shown  to  ^ust. — ^Where  the  validity  of  a  claim 
depends  upon  whether  a  lode  has  been  discovered  and  located,  evidence  that  such 
claim  contains  a  vein  within  its  boundaries,  at  places  other  than  at  the  discovery 
point,  is  admissible.     Id. 

21.  Definition  op  Lode  and  Vein. — ^The  terms  "lode"  and  "vein,"  as  used  in  the 
acts  of  congress  in  reference  to  the  location  of  mining  claims,  are  such  "lodes"  and 
"veins"  as  are  so  called  by  miners.     Id. 

22.  £xP£RT  Testimony  is  Admissible  to  Show  that  a  Claim  Contained  Such  a 
Vein  as  a  miner  discovering  it  would  be  likely  to  follow,  with  the  reasonable  ex- 
pectation of  finding  paying  ore.     Id. 

23.  Boundaries  of  Claim  by  permanent  monuments  and  stakes  at  the  comers,  and  by 
distinctly  marking  the  location  on  the  ground,  are  sufficient.  Du  Prat  v.  Jamta 
(Cal.),  Ill,  651. 

24.  Mining  Claim — ^Location — Notice — Marking  Boundaries. — Simply  posting  a 
notice  and  erecting  a  discovery  monument  is  not  a  valid  location  of  a  mining  claim, 
although  the  notice  stated  that  the  locator  claimed  twenty  days  within  which  to 
make  the  boundaries  and  to  record  the  claim.  Such  claim  is  open  to  relocation  at 
any  time  before  the  original  locator  marked  his  boundaries  on  the  ground.  Newbill 
et  al.  v.  Thurston  et  al.  (Cal.),  Ill,  367. 

25.  Location  of  Mining  Claim — Notice— Description. — The  notice  of  location  of  a 
mining  claim  must  describe  the  property  sought  to  be  located  by  reference  to  natu- 
ral objects  or  permanent  monuments,  which  can  be  seen  by  the  eye  and  made  the 
basis  for  a  survey.  •  A  description  made  entirely  by  reference  to  the  boundary  lines 
of  four  other  locations  is  insufficient.  Baxter  Mountain  Gold  Mining  Co.  v.  PaUeraon 
e«a/.  (N.  M.),  lU.  77. 

26.  Prior  Location  of  a  Mining  Claim  is  not  Invalidated  by  a  Mistake  of  the 
Recorder  in  recording  such  location  by  a  name  somewhat  different  from  that  stated 
in  the  certificate  of  location.      Weise  v.  Barker  (Col.),  II,  108. 

27.  A  Valid  Location  of  a  Mining  Claim  can  not  be  Made  while  the  same  is  in  the 
actual  possession  of  other  prior  locators.  The  description  of  a  mining  claim,  as  the 
same  appears  in  the  complaint  and  on  the  record,  held  sufficient.     Id. 
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2.    WOBK  UPON. 

28.  Mining  Claim,  Work  upon,  What  Constitutes. — Work  done  ontdde  of  a  min- 
ing  claim,  if  done  for  the  pur{)08e  and  as  a  means  of  developing  the  same,  is  as 
available  for  holding  the  claim  as  if  done  within  the  boundaries  of  the  claim  it«elf. 
One  general  system  of  work  may  be  devised,  well  adapted  and  intended  to  develop 
several  contiguous  claims,  and  when  such  is  the  case,  work  in  furtherance  of  the 
system  is  work  on  the  claims  intended  to  be  developed  by  it.  Hcurinfjttm  t. 
Chambers  (Utah),  I,  63. 

29.  Work  on  Placer  Ctj^ims. — The  provisions  of  the  United  States  revised  statutes 
requiring  a  certain  amount  of  work  to  be  performed  or  improvements  made  during 
each  year  on  each  mining  claim  located  after  May  10,  1872,  and  until  a  pateut  issues 
therefor,  apply  as  well  to  that  class  of  claims  known  as  placer  claims  as  to  the  class 
known  as  lode  or  vein  claims.     Carney  v.  Arizona  Mining  Co.  (CaL),  I,  851. 

30.  Work  on  Mining  Claim,  when  may  be  Done. — Prior  to  the  act  of  coDmss  of 
May  10,  1872,  there  was  no  law  of  congress  requiring  annual  labor  to  be  done  on 
mining  claims  in  order  to  hold  them.  When  that  act  speaks  of  the  amount  of  work 
to  be  performed  or  improvements  to  be  made  each  year,  it  means  each  year  from 
and  after  its  passage.  Consequently,  work  done  on  a  mining  claim  prior  to  May  10, 
1872,  can  not  be  considered  the  first,  or  any  part  of  the  first,  annual  expenditure 
required  by  that  act  and  the  several  amendments  thereto.  Thompson  y.  Jacobs  H 
al.  (Utah),  II,  430. 

3L  Mining  Claim— Failure  to  Perform  Work — Relocation.— Failure  to  perfonn 
the  reouired  annual  amount  of  work  on  a  mining  claim,  under  section  2324  of  the 
Unitea  States  revised  statutes,  renders  such  claim  open  to  relocation,  pro\ided  the 
original  locators  have  not  resumed  work  upon  the  claim  after  failure  and  before 
such  relocation.     Runsell  v.  Brousseau  (Cal.),  Ill,  781. 

32.  Mining  Claims — Performance  of  Work. — Performance  annually  of  the  specified 
amount  of  labor  is  a  condition  which  must  be  complied  with.  Failure  so  to  do  op«na 
the  land  for  other  locations.     Du  Prat  v.  James  (Cal.),  Ill,  651. 

33.  Bight  of  Original  Locator  to  Perform  the  Labor  after  a  Failure,  and 
have  the  benefit  of  his  location,  is  dependent  upon  his  having  performed  the  labor 
before  relocation.    Id, 

34.  Labor  Required  in  Locating  Mining  Claim. — Personal  ezx>enditure8  made  in 
traveling  about  matters  connected  with  the  claim,  and  the  value  of  the  time  thereby 
consumed,  are  not  labor  performed  on  the  mine.     Id, 

3.  Mining  Rules  and  Regulation^ 

35.  Mining  Laws — Conflict  between  United  States  and  State. — The  laws  of  the 
United  States  are  paramount  with  respect  to  the  acquisition  of  title  to  mineral  lands 
on  the  public  domain;  the. laws  of  the  state  or  territory  must  not  conflict  therewith, 
and  so  far  as  they  do,  they  are  entirely  nugatory.  Johnson  el  al,  t.  McLQughlin  H 
aL  (Ariz.),  Ill,  178. 

36.  The  Same — Location  of  Mining  Claim — ^Recording — ^Local  Regulations— The 
location  of  a  mining  claim,  recorded  in  the  recorder's  office  of  the  proper  county,  in 
strict  compliance  with  the  laws  of  the  United  States  and  of  the  territory  of  Arij»na, 
is  not  valid,  because  not  recorded  with  and  examined  by  the  local  district  recorder, 
in  compliance  with  the  local  regulations  of  the  mining  district.     Id, 

37.  Failure  to  Comply  with  the  Local  Regulations  of  a  Mining  District  will 
not  work  a  forfeiture  of  a  prior  location,  unless  such  regulation  prescribes  a  forfeiture 
as  a  penalty  for  its  non-observance.     Id. 

4.  Possession. 

38.  Lode  Situate  within  Placer  Mine — Right  to  Possession  of. — As  against  a 
mere  intruder,  the  grantees  under  a  placer  patent  are  entitled  to  the  possession  of  a 
lode  situated  within  the  placer  grant,  although  at  the  time  of  the  application  for 
such  patent  the  applicants  knew  of  the  existence  of  such  lode.  Iron  Silver  M,  Co. 
V.  Reynolds  H  al.  (U.  S.  Cir.  Ct.,  Col.),  IV,  449. 

39L  Entry  upon  the  Actual  Possession  of  Another,  for  the  purpose  of  laying  a 
foundation  for  a  pre-emption  claim  to  lands,  can  not  be  made.  Du  Prat,  Executrix^ 
V.  Jamea  et  aL  (Cal.),  Ill,  651. 

6.    0)NTESTS   between   CLAIMANTS,  » 

40.  Mining  Law — Adverse  Claim. — ^In  a  suit  brought  under  section  2326,  U.  S.R.  S., 
to  determine  the  right  of  possession  of  an  adverse  mining  claim,  the  title  of  each 
party  to  the  disputed  premises  is  brought  in  question,  and  each  party  must  wake 
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proof  of  his  title  thereto  before  he  can  ask  a  judgment  in  his  favor.  Bay  State 
8Uwr  jl/.  Co.  V.  Brown  (U.  S.  Cir.  Ct.,  Nev.),  in,  520. 

41.  Better  Title. — In  such  suit  the  better  title  must  prevail,  and  judgment  be  for  the 
party  establishing  that  better  title.     Id, 

42.  Failure  of  Pboop. — Where  neither  party  establishes  title  to  the  ground  in  contro- 
versy, judgment  can  not  be  for  either  party,  and  the  suit  must  be  dismissed.     Lf. 

43.  PxtESUMFnoNS  OF  Fact. — In  suits  of  this  nature,  no  presumptions  of  fact  as  to  title 
arise.  Title,  right  of  possession,  or  forfeiture  are  facts  to  be  established  by  the  evi- 
dence.    Id. 

44.  Patent  of  Mineral  Lands  from  the  United  States — Rights  of  Patentee — 
Interference  B7  a  Stranger. — Where  defendants  have  obtained  a  patent  of  min- 
eral land  from  the  United  States  government,  after  all  the  preliminary  steps  re* 
quired  by  statute  had  been  duly  taken,  including  the  sixty  days'  publication  of 
notice,  and  where  no  adverse  claim  was  filed  by  the  complainants  during  such  pub- 
lication, but  after  the  publication  of  notice  had  been  completed,  the  complainants 
objected  before  the  local  land  office,  and  before  the  general  land  department,  to 
defendants*  right  to  a  patent,  and  after  hearings  on  said  objections  the  defendants* 
title  was  sustained,  and  a  patent  issued  to  them.  Held,  that  the  complainants,  nob 
being  connected  with  nor  having  any  Interest  in  tlie  title,  can  not  object  to  the 
patent  on  the  ground  of  any  alleged  wrong  which  the  patentees  •  may  have  perpe- 
trated against  the  government.  Wright  et  ai.  v.  Dvboiset  ai.  (U.  S.  Cir.  Ct.,  Col.), 
rV,  153. 

45.  The  Same. — The  government,  as  a  land-owner,  offers  its  lands  for  sale  upon  certain 
prescrilied  conditions,  compliance  with  which  is  a  matter  of  settlement  between  the 
owner  and  purchaser  alone,  and  with  which  no  stranger  to  the  title  can  complain. 
Publication  of  notice  is  a  process  bringing  all  adverse  claimants  into  court,  and  if 
no  adverse  claims  are  presented,  it  is  conclusively  presumed  that  none  exist,  and 
that  no  third  parties  have  any  rights  or  equities  in  the  lands.  Thereafter  the  only 
right  or  privilege  remaining  to  any  third  parties  is  that  of  protest  or  objection,  filed 
with  the  land  department  and  cognizable  only  there;  if  sustained  by  tlie  depart- 
ment, the  proceedings  had  by  the  applicant  are  set  aside;  if  overruled,  the  pro- 
testant  or  objector  is  without  further  right  or  remedy.     Id. 

46.  In  an  Action  of  Ejectment  to  Recover  the  Possession  of  a  Mining  Claim, 
where  the  defendant  relies  ui)on  a  forfeiture  by  plaintiff,  for  failure  to  do  tlic  neces- 
sary work,  as  required  by  the  act  of  congress  (R.  S.,  sec.  232G),  such  forfeiture 
need  not  be  specially  pleaded.  Steele  v.  Oold  Lead  Gold  and  Silver  Mininy  Co. 
(Nev.),  I,  3G3. 

47.  A  Prior  Locator  of  a  Mining  Claim,  Who  has  Regularly  Applihd  for  a 
Patent,  need  not,  in  order  to  preserve  his  rights,  protest  against  any  subsequent 
application  for  the  same  ground,  while  his  own  application  is  pending  in  the  land 
department;  and,  in  a  controversy  between  such  applicants,  the  prior  locator  is 
entitled  to  be  heard,  and  have  his  rights  determined  in  tlie  proper  forum  where  thoy 
«u*e  questioned,  whether  it  be  in  the  state  courts  or  in  the  land  office.*    Id. 

6.  Miscellaneous. 

48.  Timber  on  Mineral  Lands  in  California. — The  provisions  of  the  act  of  June  .^, 

1878(20  Stat.  88),  giving  permission  to  the  residents  of  Colorado,  Nevada,  tiio  ter- 
ritories therein  named,  **and  other  niineral  districts  of  the  United  States,"  t^  cut 
timber  for  certain  purposes  upon  the  mineral  lands  therein,  does  not  apply  to  Cali- 
fornia. The  subject  of  cutting  timlier  on  the  public  lands  within  such  stixtt;  is  reg- 
ulated and  restricted  by  the  act  of  the  same  date  ('20  Stat.  89),  especially  appli- 
cable to  California.  This  result  follows  whether  such  acts  are  regarded  us  one 
or  seftarate  enactiients.  United  States  v.  Benjamin  (U.  S.  Cir.  Ct.,  Cal.), 
ni,  540. 

49.  A  Grant  of  an  Undivided  One-third  Interest  in  a  Piece  of  Mining  Ground, 
together  with  the  water  rights,  reservoirs,  and  tail-races  belonging  to  the  sanic, 
expressly  conditiope<l  that  such  grant  should  convey  no  other  rights  to  the  gmntee 
except  a  mining  right,  does  not  make  the  grantee  a  coparcener,  joint  tenant,  or  ten- 
ant in  common  with  the  grantor.  It  fc!imi)ly  conveys  to  him  a  right  to  enter  upon 
and  occupy  the  land  for  the  purpose  of  working  it,  lither  by  undcrgroiunl  exca- 
vations or  open  workings,  to  obtiiin  from  it  the  minerals  or  ores  which  may  be 
dcpo»ited  therein.  Such  right  is  not  capable  of  partition.  Smith  v.  Cooky  (Cal.), 
I,  855. 

See  CoEPiiRATiONS,  9;  Evidenok,  17;  Fraud,  8;  Injunction,  15;  Nuisance,  1-17;  Part- 
nership, 5-8;  Public  Lands,  14,  17-19;  Statute  of  Frauds,  2. 
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MINING  CLAIM. 
See  Mechanics'  Liens,  2L 

MINORITY. 
See  Infants,  1. 

MISDEMEANORS. 
See  Appeal,  50. 

MISJOINDER. 
See  Dehuk&er,  8,  9, 17. 

MISTAKE. 

1.  Sc7TT  TO  Reform  a  Contract. — ^The  evidence  necessary  to  support  a  bill  to  reform 

a  contract,  must  show  certainly  in  what  the  mistake  consists,  and  that  it  was 
mutual.     Spare  v.  Home  Mut,  Ins,  Co,  (U.  S.  Cir.  Ct.,  Or.),  I,  542. 

2.  Idem. — The  owners  of  a  warehouse  applied  to  an  insurance  company,  of  which  they 

were  agents  to  receive  and  transmit  applications  for  insurance,  for  a  policy  on  the 
same  as  the  property  of  their  judgment  creditor,  and  the  company,  knowing  DOth- 
ing  to  the  contrary,  issued  the  policy  accordingly,  and  upon  the  destruction  of  the 
property  by  fire,  refused  to  pay  the  insurance,  on  the  ground  that  the  assured  lia*i 
no  insurable  interest  therem;  the  assured  having  failed  iu  an  action  ou  the  policy 
to  recover  the  insurance,  on  the  ground  that  it  did  not  appear  but  that  his  debt 
could  be  otherwise  made  out  of  tne  remaining  property  of  his  debtoi's  (8  Saw.  61 S), 
brought  a  suit  in  equity  to  reform  the  policy,  allegina^hat  by  mistake  it  was  issued 
in  the  name  of  the  creditor,  as  owner,  when  it  shouldnave  been  issued  in  the  name 
of  the  debtor,  and  for  his  benefit,  in  case  of  loss:  IJeldf  that  the  evidence  did  not 
support  the  allegation  of  mistake;  but,  on  the  contrary,  showed  that  the  company 
was  induced  to  issue  the  policy  by  the  false  representation  of  the  owners  and  appli- 
cant, on  account  of  which  deception  it  was  entitled  to  rescind  the  contract  or  treat 
it  as  null.     Id. 

3.  Agreement  to  Convey  Land—Mutual  Mistake — Reformation — Homestead.— 

An  agreement  to  convey  certain  premises  vests  the  equitable  title  thereto  in  the 
grantee;  and  if,  through  a  mutual  mistake,  the  deed  executed  in  pursuance  of  suck 
agreement  does  not  include  all  of  such  premises,  either  party  may  nave  it  reformed. 
Subsequent  to  the  date  of  the  agreement,  the  wife  of  the  grantor  can  not,  by  fiUnc 
a  declaration  of  homestead  on  the  land  omitted  from  the  deed,  defeat  the  right  (» 
the  grautee  to  a  reformation.     Hayford  et  cU,  v.  Kocher  et  at.  (Cal.),  Ill,  293. 

4.  A  Writtei^  Instrument  may  be  Reformed  so  as  to  Express  tue  Intention  of 

the  contracting  parties  as  verbally  agreed  upon,  when,  through  a  mistake  of  the 
plaintiff,  the  instrument  fails  to  contain  an  important  stipu&tion,  which,  at  tl^ 
time  of  signing,  the  defendant  knew  was  omitted,  althougii  such  mistake  mijibt 
have  been  discovered  by  the  party  aggrieved.     Iliggina  v.  ParwnJt  (Cal.),  Ill,  31. 

6.  Reformation  of  Decree — Mistake— Degree  of  Evidence. — Equity  has  jurisdic- 
tion to  cori*ect  and  reform  a  decree  of  partition,  for  a  mistake  in  the  description  of 
a  division  line  iu  the  report  of  the  referee,  which,  not  being  noticed  at  the  time,  vas 
continned  by  the  court  without  objection,  and  incorporated  in  such  decree.  Such 
mistake  must  be  clearly  shown  by  satisfactoiy  evidence;  mere  preponderance  of 
evidence  is  not  enough.     Smiih  v.  Butler  (Or.),  Ill,  666.        ' 

6.  A  City  must  Refund  to  the  County  All  Money  Received  by  It  through  a  mis- 
take of  its  officers  in  the  performance  of  their  duties,  which,  under  the  law,  sboiiLi 
have  been  paid  into  the  county  treasury.    Los  Angeles  v.  Los  Aigeles  (Cal.),  Ill,  441. 

See  Accounting,  1,  2;  Evidence,  17;  New  Trial,  5;  Principal  and  Agent,  1. 

MORTGAGE. 

1.  {)£ed,  when  a  Mortgage. 

2.  Assignment  of. 

3.  Foreclosure  and  Redemption, 

4.  Mort(;age  by  Railroad. 
6.  Chattel  Mortgage. 
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1.    Dbkd,  when  a  Mortoaqe. 

1.  Deed  Absolute  on  its  Face,  when  a  Moktoaqe. — Whether  a  deed  given  in  con- 

sideration of  the  grantee's  assuming  and  paying  the  debts  of  the  grantor  is  an  abso* 
late  sale  of  the  land  conveyed,  or  a  mere  mortgage  to  secure  the  repayment  of  such 
debts,  depends  upon  the  intention  of  the  parties  at  the  time  of  conveyance.  Such 
intention  may  be  ascertained  by  evidence,  oral  or  otherwise,  of  the  situation  of  the 
parties,  the  value  of  the  consicferation  in  connection  with  the  v^ue  of  the  property 
conveyed,  the  conduct  of  the  parties  before  and  after  the  conveyance,  and  of  all  the 
surrounding  circumstances  tending  to  explain  the  real  character  of  the  transaction. 
The  evidence  in  this  case  reviewed,  and  the  conveyance  in  question  held  to  be  a 
mortgage.     Stephens  v.  Alien  et  al.  (Or.),  II,  193. 

2.  Deed  Absolute  on  its  Face,  when  a  Mortgage. — A  deed  absolute  on  its  face, 

given  by  A.  to  B.,  for  real  estate  therein  described,  and  a  bond  given  by  B.  to  A., 
agreeing  to  convey  to  A.  a  portion  of  the  same  property  at  a  stipulated  time,  al- 
though given  on  the  same  date  and  for  the  same  price,  if  not  intended  to  be  a  mort- 
gage or  security  for  money  by  the  parties  themselves,  and  do  not  appear  to  be  such 
on  the  face  of  the  instruments,  will  be  held  to  be  an  absolute  bargain  and  sale,  and 
not  a  mortgage.     Winters  v.  Swift  et  al.  (Idaho),  II,  184. 

3.  The  Intention   of  the  Parties  is  to  be  Learned,  first,  from  the  instruments 

themselves;  secondly,  from  parol  testimony;  and  when  ascertained,  will  be  carried 
out  by  the  courts.     Id. 

4.  Deed,  when  a  Mortgage — Parol  Evidence. — A  deed,  absolute  on  its  face^  may  be 

shown  by  parol  evidence  to  have  been  intended  as  a  mortgage.  Such  evidence  must 
be  clear  and  satisfactory,  and  sufficient  to  overcome  the  presumption  that  the  in- 
strument is  what  it  purports  to  be.  Albany  and  Santiam  Water  Ditch  or  CanaX  Co. 
V.  Crairford  (Or.),  Ill,  232. 

5.  Evidence  Reviewed,  and  the  Deed  in  Question  Held  not  to  be  a  Mort- 

gage.   Id, 

6.  A  Deed,  Absolute  in  Borm,  Given  Merely  to  Secure  a  Debt,  is  to  be  deemed 

a  mortgage  as  between  the  parties  thereto  and  as  to  subsequent  purchasers  with 
notice;  and  parol  evidence  of  such  facts  is  admissible  in  actions  at  law  as  well  as  iu 
eqiiity.     Taylor  v.  McLain  (Cal.),  1,585,  686. 

7.  A  Finding  op  the  Lower  Court  that  a  Certain  Conveyance  of  Land,  Abso- 

lute ON  ITS  Face,  and  a  bill  of  sale  of  personal  property,  were  intended  as  mort- 
gages to  secure  a  loan  made  by  the  grantee  to  the  grantors,  reviewed,  and  held  to 
be  supported  by  the  evidence.  Miller  v.  AuHenig  (W»tsh.),  I,  839. 
8*  A  Defendant  in  an  Action  to  have  a  Deed  Absolute  in  Form  Declared  a 
Mortgage,  and  to  redeem  the  same,  who  asserts,  by  cross-complaint,  thatsuch  deed 
is  not  a  mortgage  but  a  conveyance  indefeasible,  may  ask,  and  if  he  maintain  his 
averments  by  proof,  or  if  the  plaintiff  fails  to  establish  his  case,  is  entitled  to,  a 
judgment  for  possession  of  the  premises.     Taylor  v.  McLain  (Cal. ),  I,  585,  586. 

9.  Where,  on  a  Former  Appeal,  the  Court  has  Held  that  the  Action  was  One 

to  Redeem  a  mortgage,  it  will  hold  the  same  on  a  subsequent  ap(>eal,  when  no 
changes  have  been  made  in  the  pleadings.     /(/. 

10.  A  Mortgage  op  Certain  Property  of  a  Corporation,  held  to  be  created  by  a 
sheriff's  sale,  and  certain  contracts  made  by  the  defendant  with  two  of  the  direct- 
ors of  the  corporation,  in  their  names,  but  for  the  benefit  of  the  corporation. 
Pioneer  Gold  Mining  Company  v.  Baker  (U.  S.  Cir.  Ct.,  Cal.),  II,  383. 

IL  In  a  Suit  by  the  Corporation  to  REDEESf  from  such  mortgage,  the  directors 
who  made  the  contracts  are  not  necessary  or  indispensable  parties,  where  they  claim 
do  individual  interest,  and  no  relief  is  asked  against  them.     Id. 

2.  Assignment. 

12-  The  Assignment  of  One  of  Several  Promissory  Notes  Secured  by  the  Same 
Mortga(}E,  in  the  absence  of  an  agreement  to  the  contrary,  carries  with  it  a  pro 
rata  interest  in  the  security.     Iledmnn  v.  Purrinr/ton  (Cal. ),  III,  30. 

13.  Assignment  of  Mortgage— Assignee's  Right  of  Foreclosure.— A  covenant  in 
in  a  mortgage,  that,  upon  default  in  the  payment  of  the  note  secured  thereby,  tho 
mortgagee  might,  at  his  option,  institute  a  suit  for  foreclosure,  inures  to  the  benefit 
of  an  assignee  of  the  mortgagor.     Id. 

14.  Equitable  Assignment  of  Mortgage.— Where,  in  pursuance  of  an  agreement  be- 
tween a  mortgagor  and  mortgagee,  a  third  party  jmys  off  the  mortgage  debt  and 
takes  a  conveyance  of  the  mortgaged  premises,  such  transaotion  will  be  construed 
as  being  an  equitable  assignment  of  the  mortgage  so  as  to  entitle  the  grantee  to  pri- 
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ority  and  protection  as  against  a  judgment  creditor  of  the  roc^rtgagor  whose  righti 
accrued  subsequent  to  the  execution  of  the  mortgage,  although  at  the  time  cf  such 
conveyance  the  mortgagee  satisfied  the  mortgage  on  the  record.  Matztn  v.  Sha^'- 
fer  (Cal.).  II,  126. 

3.   foreclosuke  and  redemption. 

15.  Foreclosure  of  Mortgage — Personal  Judgment  against  Grantee  of  Mobt- 
GAGOK — Pleadings. — In  a  complaint  to  foreclose  a  mortgage,  an  allegation  that  the 
grantee  of  the  mortgagor  covenanted  and  agreed  to  pay  the  mortgage  debt  and  dis- 
charge the  mortgage  Tien  is  sufficient  to  sustain  a  personal  judgment  against  him, 
although  such  allegation  is  made  upon  information  and  belief.  Pellier  v.  QUkrple 
(Cal.),  IV,  500. 

16.  Foreclosure  op  Mortgage — Decree,  What  to  Embrace. — A  decree  in  an  action 
to  foreclose  a  mortgage  can  not  direct  a  sale  of  a  greater  interest  tlian  that  mort- 
gaged. Thus  where  the  mortgage  merely  covered  certain  lands  and  improvements 
owned  by  the  mortgagor  at  tiie  time  of  the  execution  of  the  mortgage,  the  decree 
must  be  limited  to  such  property,  and  ran  not  embrace  property  of  the  mortgage 
Bubsequently  acquired.     MarnJiail  v.  Livermore  S.  V.  W.  Co,  (Cal.),  IV,  631. 

17.  Foreclosure  of  Separate  Mortgages — Decree — Sale. — ^The  decree  in  an  action 
for  the  foreclosure  of  two  mortgages,  each  being  on  separate  parcels  of  land,  mu»t 
provide  that  each  parcel  should  be  sold  to  satisfy  the  sum  for  which  it  waa  sepa- 
rately mortgaged.     Home  ami  Loan  Associates  v.  Wilkins  (Cal.),  IV,  108. 

18.  A  Decree  of  Foreclosure  should  Direct  a  Sale  of  the  Particular  Estate 
or  interest  of  the  mortgagor  in  the  mortgaged  premises,  as  the  same  has  been  de- 
scribed in  the  mortgage.  If  such  decree  directs  the  sale  of  any  greater  or  less  estate 
than  that  so  descrilx^cf,  it  is  erroneous,  and  should  be  corrected  on  motion.  Schwartz 
\,  Pahn  (CaA.),  I,  852. 

19.  A  Decree  of  F'oreclosure  Which  Directs  the  Sale  of  All  the  interest  which 
the  mortgagor  had  in  the  premises  described  in  the  mortgage  on  the  date  when  the 
same  was  given  is  erroneous  when  the  mortgage  described  the  estate  mortgaged  as 
an  ''undivided  fourth  interest,  being  all  the  interest  which  the  mortgagor  owus." 

Id. 

20.  An  Averment  and  Finding  that  at  the  Date  op  a  Mortgage  the  Mortgagor 
WAS  IN  Possession  of  a  certain  tract  of  land,  described  by  metes  and  bounds,  ia 
not  supported  by  evidence  of  a  mortgage  in  which  the  mortgaged  premises  arc  de- 
scribed as  **all  of  the  mortgagor's  right,  title,  and  interest  in  and  to  nine  lots  of 
laud  in  block  No.  113,  as  per  map  of  Clinton,  said  property  being  now  in  possession 
of  **  the  mortgagor.     Borel  v.  Donohue  (Cal. ),  I,  347. 

21.  Sale  of  Mortgaged  Premises  will  not  be  Stayed,  Pending  an  Appeal  from 
the  judgment  against  a  subsequent  purchaser  from  the  mortgagor  in  possession,  un> 
less  an  undertaking  be  filed  for  the  payment  of  the  deficiency,  if  any  shall  arise  om 
said  .sale.  The  rule  is  otherwise  if  the  judgment  is  against  such  a  purchaser  not  in 
possession.     Home  Loan  Anf^ociation  v.  WiNcins  (Cal.),  I,  119. 

22.  Implied  Promise — Liabm^ity  ex  JEquo  et  Bono — Valuable  Consideration.— 
Where,  in  the  final  judgment  in  a  suit  for  the  foreclosure  of  a  mortgage,  the  ooort, 
with  the  consent  of  the  plaintiff— the  mortgagee — allows  to  the  defendant— the 
mortgagor — as  a  credit  upon  or  part  payment  of  the  mortgage  debt,  a  sum  which 
had  not  actually  been  paid,  and  which  the  mortgagee  was  not,  as  between  said  par* 
ties,  equitably  bound  to  pay,  but  which  the  mortgagor  himself  waa  equitably  boand 
to  pay  to  a  thii-d  person,  and  which  was  therefore  a  virtual  advance  by  the  mort- 
gagee to  the  mortgagor,  and  the  final  decree  so  made  is  executed  by  a  sale  of  the 
mortgaged  premises  in  satisfaction  of  the  debt  so  reduced,  so  that  the  mortgagor 
obtains  and  enjoys  the  full  beueHt  of  the  credit  as  a  virtual  advance,  the  mortgagor 
defendant  thereby  becomes  bound  ex  aequo  et  bono  to  refund  to  the  mortgagee  pEiiut- 
iff  the  amount  so  credited,  and  the  law  implies  a  promise  on  his  part  to  make  such 
repayment,  which  is  a  valuable  consideration  sufficient  to  sustain  and  validate  a 
second  mortgage,  executed  previously  to  the  rendition  of  said  judgment,  by  the 
same  mortgagor-— defendant — to  the  same  mortgagee — plaintifi*— to  secure  the  re- 
payment of  the  said  sum  so  finally  credited.  And  it  makes  no  difference  with  this 
result  that  at  the  time  of  rendering  said  final  judgment,  the  mortgagor  defendant  i-e- 
fused  to  consent  to  said  credit,  since  his  subsequent  acceptance  of  the  judgment  and 
enjoyment  of  its  benefits  was  a  waiver  of  his  previous  objection,  and  was  itself  a 
legal  consent.     De  Cflis  v.  Porter  (Cal.),  I,  575. 

23.  S tatutk  of  Limitations — Cause  of  Action. — In  such  a  case,  the  liability  to  repay 
the  amount  of  said  credit,  and  the  cause  of  action  to  recover  the  same,  ai-ose  aaa 
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aecnied  at  the  date  of  the  rendition  of  the  final  judgment  when  the  credit  waa 
made,  and  an  action  begun  within  two  years  from  that  date  ia  not  barred  by  the 
statute  of  limitations.     Id, 

24.  FoRECioscRE  OP  Mortgage — Parties — Grantee  of  Mortgagor. — The  owner  of 
the  legal  title  is  a  necessary  party  to  the  foreclosure  of  a  mortgage  executed  by  his 
grantor.    Porter  v.  Mutler  et  al.  (Cal.),  Ill,  619. 

25.  The  Same — Sale  of  Mortoaoei>  Premises. — There  is  but  one- action  for  the  recov- 
ery of  any  debt  secured  by  mortgage  in  this  state,  and  the  proceeds  of  a  sale  uf  the 
whole  of  the  mortgaged  premises  is  the  primary  fund  out  of  which  the  mortgage 
debt  is  to  be  paid.     Jd, 

26.  Ak  Oral  Agreement  for  the  Release  of  a  Mortgage  is  not  binding.     /(/. 

27.  Mortgage  Claim — Foreclosure — Presentation  of  Claim. — Under  section  1500 
of  the  code  of  oivil  procedure,  as  amended  in.  1876,  in  an  action  to  foreclose  a  nioit- 
gage  against  the  esto-te  of  a  deceased  mortgagor,  it  is  not  necessary  to  present  tlie 
mortgage  claim  for  allowance  or  rejection,  when  all  recourse  against  any  property 
of  the  estate,  other  than  the  mortgaged  premises,  is  expressly  waived  in  the  com- 
plaint.    Security  Savings  Bank  v.  Ccnmdl H  al.  (Cal.),  Ill,  681. 

28.  Mortgage  Foreclosure — Judgment. — Judgment  foreclosing  a  mortgage,  given  to 
secure  the  mortgagee  for  liabilities  he  had  incurred  or  might  incur  on  account  of  the 
mortgagor,  must  be  limited  to  the  amount  paid  by  the  mortgagee  under  such  liabil- 
ities, with  interest  from  the  day  of  payment.  Vogan,  AditCx^  etc,  v.  Camhieiti, 
Adrn'r,  etc,  (Cal.),  Ill,  431. 

29.  Mortgage — Fraudulent  Conspiracy — Foreclosure. — A  mortgagee  is  entitled  to 
a  decree  foreclosing  his  mortffage,  notwithstanding  the  mortgagor  was  induced  to 
execute  the  same  by  reason  ox  a  fraudulent  conspiiucy,  if  the  mortgagee  was  not  a 
party  to  such  conspiracy.     Thatcher  v.  Edsall  et  cU.  (Cal.),  Ill,  205. 

30.  Note  Secured  by  Mortgage — Waiver  of  Remedy  by  Foreclosure. — Where  a 
note  and  mortgage  are  both  contained  in  the  same  instrument,  the  mortgagee  may 
waive  his  remedy  by  foreclosure,  and  sue  on  the  note  and  rcicover  a  money  judgment. 
Frank  et  al.  v.  Pickle  (Wash.),  II,  570. 

31.  Heirs  of  a  Deceased  Mortgagor  Need  not  be  Made  Parties  in  ah  action 
against  his  executor  or  administrator  to  foreclose  the  mortgage.  Bayley  v.  Muehe 
(Cal.),  Ill,  195,  364. 

32.  Parol  Evidence  to  Vary  the  Discharge  of  a  Mortgage. — In  an  action  to 
foreclose  a  mortgage  which  had  been  fully  and  completely  discharged  and  canceled 
on  the  record  by  the  mortgagee,  parol  evidence  is  inadmissible  to  show  tliat  such 
discharge  was  merely  conditional.     J  Vinson  v.  HiUton  (Wy.),  I,  703. 

33.  The  Same. — Even  if  such  evidence  were  admissible,  it  would  have  to  be  as  fnll, 
clear,  positive,  and  satisfactory  as  if  it  were  offered  for  the  purpose  of  reforniiug  the 
discharge  as  entered  on  the  record  for  fraud,  accident,  or  mistake.  I'he  facts  uf 
the  case  reviewed,  and  held  not  to  comply  with  such  requirements.     /(/. 

34..  A  Debt  Secured  by  Mortgage  is  not  Necessarily  Keleased  by  a  discharge  of 
the  mortgage  on  the  record.     Id. 

35.  In  an  Action  to  Redeem  a  Mortgage,  where  More  than  Four  Years  have 
Elapsed  since  the  maturity  of  the  indebtedness,  a  decree  quieting  the  plaintiffs' 
title  and  possession,  and  enjoining  tiie  defendant  from  asserting  any  claim  to  the 
premises,  is  erroneous,  when  not  authorized  by  the  plaintiffs'  pleadings.  Taylor  v. 
McLain  (Col.),  I,  585,  586. 

4.  Mortgage  by  Railroad. 

36.  Mortgage  Executed  by  a  Railway  Company  on  its  Road-bed,  rolling  stock, 
and  buildings,  together  with  all  lands  which  are  or  may  be  necessary  for  tlte  use 
and  operation  thereof,  and  also  "all  rights,  privileges,  franchises,  and  property 
whatever,  now  belonging,  or  hereafter  to  be  acquired  by  "  said  company,  will  he 
constnied  to  conx'ey  only  such  property  as  was  or  would  be  useful  or  nece^ssary  in 
the  construction,  operaticm,  preservation,  or  security  of  the  railroad  mortgaged, 
and  not  lands  which  were  to  oe  used  for  other  T)urpose8.  tState  v.  O'leun  (Xev.), 
1,50. 

5.  Chattel  Mortgage. 

37.  A  Chattel  Mortgage,  until  It  has  been  Foreclosed,  Conveys  No  Title  or 
interest  in  the  property  covered  by  it,  except  a  mere  lien  to  the  mortgagee.  Knowles 
V.  Herbert  (Or. ),  HI,  230. 
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38.  Chattel  Mobtoaoe  —  Changs  ov  Posskssion — Fbaud. — ^A  mortgage  of  personal 
property  is  not  valid  as  against  existing  creditors  of  the  mortgagor  unless  the  same 
is  accompanied  b3'  an  open,  notorions,  and  continued  change  of  possession.  Bat 
the  fact  that  the  mortgagee  employed  the  mortgagor  as  his  clerk  for  a  time  after  the 
execution  of  the  mortgage  is  not  per  se  a  fraud  that  admite  of  no  explanatioa,  or 
which  couclusivcly  shows  that  the  mortgagee  was  not  in  the  sole,  visible,  and  ex- 
clusive possession  of  the  property.  Wiietaer  there  was  such  a  possession  is  a  ques- 
tion of  fact  for  the  jury.     £unng  v.  Merkiey  (Utah),  III,  277. 

39.  The  Same — Verdict. — The  verdict,  that  the  mortgage  in  question  was  acoom- 
panied  by  an  open,  exclusive,  and  notorious  change  of  possession,  held  supported  by 
the  evidence.     Id, 

40.  Chattel  Mortgage — Uncertainty  in  Description. — A  chattel  mortgage  is  void 
for  uncertainty  as  against  a  subsequent  attaching  creditor  of  the  mortgagor,  where 
the  property  mortgaged  is  described  as  a  certain  number  of  horses  and  mules,  giv- 
ing their  names  and  color,  wi:!iout  mentioning  the  place  where  such  animals  weze 
kept,  or  situated,  or  for  what  purposes  they  were  used.  Xhis  is  especially  so  when 
it  appears  that  the  mortgagor  has  a  large  number  of  other  animals  of  the  same  kind. 
TaJbor  v.  Rampami  tt  cU.  (Col.),  Ill,  129. 

41.  Chaitel  Mortgage — Recording— Attaching  Creditobs. —  Failure  to  record  a 
chattel  mortgage  in  the  county  where  the  property  mortgaged,  or  the  greater  part 
thereof,  is  situated,  renders  the  same  inoperative  as  against  a  subsequent  attaching 
creditor  of  the  mortgagor  without  notice.     Id, 

42.  An  Unrecorded  Mortgage  op  Personal  Profertt  is  Absolutelt  Void  as  to 
the  creditors  of  the  mortgagor,  although  such  creditors  had  actual  notice  thereof. 
Baxter  v.  SmUh  (Wash.),  II,  794. 

43.  Chattel  Mortgage — Acknowledgment  of — Possession  of  Mortgagor. — The 
failure  to  properly  acknowledge  a  chattel  mortgage  is  fatal  to  its  validity  while  the 
pi'operty  mortgaged  remains  in  possession  of  the  mortgagor.  WUcax  et  al,  v.  JachtOA 
(Col.),  IV,  326.  J 

44.  The  Same — Change  of  Possession — Attaching  Creditors. — A  chattel  mortgage 
of  the  stock  in  trade  of  a  merchant,  although  followed  by  an  actual  change  in  pos- 
session, is  invalid  as  against  subsequent  attaching  creditors  of  the  mortgagor  with- 
out notice  actual  or  constructive  of  the  mortgage,  unless  such  change  in  possessioa 
is  accompanied  by  the  assumption  on  the  part  of  the  mortgagee  of  the  usual  indicia 
of  ownership.  And  the  mere  employment  of  another  clerk  is  not  sufficient  notice 
of  a  change  of  ownership  to  put  creditors  and  purchaser  upon  inquiry.     /(/. 

45.  Bill  of  Sale  Absolute  in  Form,  when  a  Chattel  Mortgage — Recording- 
Notice.  —  A  bill  of  sale  absolute  is  fonn  is  considered  a  chattel  mortgage  upon 
proof  by  parol  that  it  was  given  to  secure  a  debt,  not  only  as  to  the  parties  to 
it,  but  also  as  to  third  parties  who  are  affected  with  notice.  Such  bill  of  sale 
is  entitled  to  be  filed  with  the  county  clerk  as  a  chattel  mortgage,  under  sec- 
tion 40  of  the  code,  page  522;  and  thereafter  if  imparts  notice  to  third  parties,  al- 
though the  clerk  may  omit  to  index  the  instrument.  Necldin  v.  Nelson  tt  oL  (Or.), 
IV,  682. 

46.  Chattel  Mortgage  to  Secure  Future  Advances — Lien  of,  w^hen  Attaches.— 
In  tiie  ab:«ence  of  fraud,  a  chattel  moi'tgage  to  secure  future  advances  is  valid, 
whether  such  object  be  expressed  in  the  roortgaffe  or  not.  The  lien  of  such  mort- 
gage attaches  from  the  date  of  the  advance,  and  not  from  tlie  date  of  the  mort- 
ga^'e.     Id. 

47.  Validity  of  a  Chattel  Mortgage  can  Only  be  Attacked  by  one  not  a  party 
thereto  on  the  ground  of  fraud,  in  that  it  was  given  to  hinder,  delay,  or  defraoil 
the  mortgagor's  oteditors,  and  the  facts  determining  its  invalidity  must  be  submitted 
to  the  jury.     Smith  v.  Montoya(N.  M.),  I,  152.  • 

48.  Fact  that  a  Chattel  Mortgage  was  Given  to  Secure  Future  Advahces,  if 
done  in  good  faith,  does  not  render  such  instrument  invalid  as  to  the  mortgagors 
creditors.     Id. 

See  Attachment,  18;  Counter-claim,  4;  Demurrer,  10;  Divorce,  7;  E\^oENCR,  53, 
59;  Growing  Crops,  1,  3;  Guardian  and  Ward,  3;  Homestead,  12;  Injinchon, 
6;  Married  Women,  1,  5,  6;  Mechanics*  Liens,  22,  23;  Sureties,  6;  Taxation, 
lC-28;  Use  and  Occupation,  2. 

MULTIPLICITY  OF  SUITS. 
See  Taxation,  40,  C9, 
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MUNICIPAL  BONDS 
See  Bonds. 

MUNICIPAL  CORPORATIONS. 

See  COBPOBATIONS. 

MUNICIPAL  COURT  OF  APPEALS. 
See  Pleading  and  Paactice,  4d. 

MURDER  AND  MANSLAUGHTER. 

1.  In  General. 
^  Evidence  ov 

1.  In  General. 

1.  MuRDE1^  What  is. — Under  the  statutes  of  this  territoiy,  the  killing  of  a  human 

being  in  the  commission  of  an  unlawful  act,  which  in  its  consequences  naturally 
tends  to  destroy  life,  or  is  committed  in  the  prosecution  of  a  felonious  intent,  is 
murder.     People  v.  Mooney  (Idaho),  II,  124. 

2.  Murder  in  the  First  Deorkb. — Under  the  statute,  all  murder  committed  in  the 

perpetration  or  attempt  to  perpetrate  robbery  is  murder  of  the  first  degree.     Id. 

3.  MrRDER — ^Manslaughter. — In  case  of  a  homicide  committed  by  the  defendants, 

where  the  fatal  shot  was  fired  while  the  deceased  was  retreating,  and  after  all  dan- 
ger from  him  was  over,  and  while  defendant  was  pursuing  him,  then  the  defendant 
IS  guilty  of  murder  or  manslaughter,  as  the  case  may  be.  People  v.  Piemon  (Idaho), 
11,809. 

4.  Murder — Instructions — Dueling. — When  there  is  nothing  in  the  circumstances 

attending  a  killing  to  bring  the  case  within  the  crime  of  dnelinffi  an  instruction 
that  "  when  parties  by  mutual  understanding  engage  in  a  conmct  with  deadly 
weapons,  and  disath  ensues  to  either,  the  slayer  is  guilty  of  murder,''  is  correct. 
,  People  V.  BiMh  (Cal.),  II,  575. 
6.  The  Same— Killing  atter  Quarrel — Questions  of  Fact. — If,  between  the  quar- 
^  rel  and  the  killings  there  is  a  space  or  interval  of  time  sufficient  for  an  ordinary 
*  man  to  cool,  that  may  be  deemed  a  reaaonahle  time  within  the  meaning  of  the  rule 
on  the  subject.     And  if,  between  the  quarrel  and  the  iufiiction  of  the  mortal  wound, 
the  mind  of  the  defendant  is  directed  to  and  is  taken  up  by  any  other  subject  not 
in  any  manner  connected  with  the  cause  of  the  quarrel,  it  may  be  reasonably  sup- 
posed that  his  attention  was  called  off  from  the  subject  of  the  provocation,  and  any 
subsequent   killing    of    his    adversary  without  other    provocation,  and    with    a 
deadly  weapon,  would  be  murder.     An  instruction  to  such  effect  is  not  erroneous, 
as  being  an  instruction  upon  matters  of  fact.     Id. 

6.  The  Same — Justifiable  Homicide — Conflicting  Instructions. — A  defendant  may 

justify  a  killing,  although  he  uas  tlie  assailant,  if  he,  in  good  faith,  endeavors  to 
decline  any  further  struggle  before  the  act  of  homicide  was  committed.  An  instruc- 
tion to  the  contrary  is  erroneous,  and  is  not  cured  by  another  iustruction,  in  a  dif- 
ferent portion  of  the  charge,  where  the  law  is  correctly  stated.  In  such  case  it 
would  be  impossible  to  determine  under  which  of  the  two  contradictory  instruc- 
tions the  jury  acted.     Id, 

7.  Killing  as  the  Result  of  a  Simple  Assault — Manslaughter. — The  defendant, 

after  an  exchange  of  words  with  the  deceased,  struck  him  several  blows  on  the 
head  or  face  with  his  fist.  The  blows  did  not  seem  at  the  time,  or  immediately 
afterwards,  to  protiuco  any  serious  results.  How  severe  the  blows  were  did  not 
appear,  but  they  must  have  been  dealt  with  considerable  force,  as  the  deceased  was 
found  dead  on  the  following  day  from  their  effect.  It  did  not  appear  that  the  de< 
fendant  had  any  intention  to  kill  the  deceased.  Held,  that  such  killing  amounted 
to  merely  manslaughter,  and  not  murder.     People  v.  Mitnn  (Cal.)  II,  745. 

8.  The  Same — Disrixcnox  between  Murder    and    Manslaughter — Malice. — In 

cases  of  homicide  committed  by  violence,  it  is  important  to  consider  the  character 
of  the  weapon  with  which  the  homicide  was  committed.  If  the  means  employed  be 
not  dangerous  to  life,  or  if  the  blows  causing  death  are  inflicted  with  tlie  fist,  and 
there  are  no  aggravating  circumstances,  the  law  will  not  raise  the  imx^lication  of 
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malice  aforethought,  which  must  exist  to  make  the  crime  murder.  Unless  «uch 
malice  exists,  the  homicide  amounts  simply  to  manslaughter.     Id, 

9.  The  Same — iNSTRrcrriONs. — An  instruction  in  this  case,  to  the  eflfect  that  "if  a  man 

knoniingly  and  willfully  does  an  act  unlawful  in  itself,  and  produces  harm,  the  Liw 
conclusively  infers  that  such  harm  was  intended;  the  law  presumes  that  the  nataml, 
necessary,  and  even  possible  consequences  were  intended  by  the  author  of  the  act; 
if  of  sound  mind,  the  natural  and  proximate  consequences;  and  if  the  act  iuteu:lc4 
was  unlawful,  even  the  possible  consequences,"  is  erroneous,  as  Ignoring  all  dis;.no* 
tion  between  the  intent  to  commit  an  act  amounting  only  to  a  misdemeanor  aiixi 
one  that  would,  if  committed,  be  a  felony.     Jd, 

10.  WuERE  THE  Defendant  Seeks  to  Justify  a  Homicide  on  the  Gbound  tliat  the 
killing  was  necessary  to  protect  the  person  of  his  wife,  evidence  on  the  part  oi  the 
prosecution  tending  to  show  the  bad  character  of  the  woman  alleged  to  bj  the  \v.fe 
of  the  deiendant,  and  that  she  kept  a  house  of  prostitution,  with  a  view  of  shoHing 
that  the  deceased  was  upon  the  premises  for  purposes  other  than  felonious,  is  proper. 
/Vo/>/c  v.  Pierson  (Idaho),  II,  809. 

11.  An  Instruction  that  *'ii  the  jury  believes  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  killed  deceased  on  account  of  a  desire  for  revenge  for 
some  real  or  imagined  injury,  then  defendant  is  guilty  of  murder,"  is  proper.     /'/. 

12.  When  the  Deceased  was  JSlain  while  Endeavoring  to  Rscape  from  the  defend- 
ant, and  had  succeeded  in  wholly  withdrawing  in  good  faith  from  the  vicinity  of  de- 
fendant and  his  house,  and  all  danger  to  the  person  of  defendant,  to  his  iiabitation, 
or  to  any  one  residing  therein,  was  over,  then  the  killing  can  neither  be  justified,  ex- 
cused, or  micigated  by  declarations  of  defendant  made  to  another  person  shortly  le- 
foro  tlie  homicide,  and  evidence  thereof  was  properly  refused.     Id, 

13.  Accessary  ajter  the  Fact — Concealment  of  Dead  Bodi. — If  a  defendant  has 
done  no  act  which  would  make  him  responsible  for  a  murder,  the  fact  that  he  aidei 
ill  concealing  the  dead  body  would  render  him  liable  only  as  an  accessary  after  tie 
fact.  For  such  offense  he  could  not  be  found  guilty  under  an  indictment  for  mur- 
der.    People  V.  Keefer  (Cal.),  II,  878. 

14.  Conspiracy  to  Commit  Misdemeanor— Murder. — One  who  simply  encourages 
another  to  commit  a  misdemeanor  upon  the  body  of  a  third  person,  which  ilid  net 
and  could  not  cause  death,  or  any  serious  injury,  is  not  liable  for  the  munlcr  of  such 
third  person  by  his  co-conspirator,  when  such  killing  was  neither  aided,  advised, 
nor  encouraged  by  him,  nor  involved  in  nor  incidental  to  any  act  by  Lim  aided,  ful- 
vised,  or  encouraged.     Id, 

15.  Once  in  JeopAudy — New  Trial — Murder. — A  defendant  having  been  once  tried 
upun  an  indictment  for  murder,  and  found  guilty  of  murder  of  the  second  degi^*, 
who  afterwards,  on  his  own  motion,  has  the  verdict  set  aside  and  a  new  trial  grauled 
liim  for  errors  in  the  admission  of  evidence,  may  on  such  new  trial  be  convicted  of 
murder  of  the  first  degree.     Id, 

16.  Tlea  of  Once  in  Jeopardy— Murder  of  Two  Persons  at  Same  Time  and  by 
Same  Act. — The  murder  of  two  persons  by  the  same  act,  according  to  the  weiglit 
of  authority,  constitutes  two  offenses,  for  each  of  which  a  separate  prosecution  will 
lie,  and  a  conviction  or  acquittal  in  one  case  does  not  bar  a  prosecution  in  the  other. 
But  where  two  persons  are  directly  concerned  in  the  murder  of  two  others,  although 
the  killing  takes  place  at  the  same  point  of  time,  it  does  not  follow  necessarily  that 
tlie  murder  of  the  two  was  accomplished  by  the  same  act.  People  v.  Majorat  (Cal.), 
II,  580. 

17.  Jurisdiction  when  Defendant  is  under  Life  Imprisonment. — The  court  has 
jurisdiction  to  try  a  defendant  for  murder,  although  he  is  at  the  time  under  sen- 
tence of  life  imprisonment  for  another  crime.     Id. 

18.  Motion  for  New  Trial— Plea  of  Former  Conviction — Appeal. — The  superior 
court  has  jurisdiction  to  try  a  defendant  for  the  crime  of  murder,  although  an  ap- 
peal hiwj  been  taken,  and  is  still  pending  in  the  supreme  court,  from  an  onler  deny- 
ing him  a  new  trial  on  a  plea  of  former  conviction.  No  appeal  lies  from  such  oixier. 
Id. 

19.  ScRLTPLES  against  Death  Penalty— Impaneling  Jitry. — In  a  prosecution  for 
mu.dcjr,  altliough  such  crime  is  not  necessarily  punishable  by  death,  still  it  may  be, 
aiul  tlieretorc,  umler  siiUlivision  8  of  section  1U74  of  tlie  penal  code,  penions  who 
entertain  conscientious  scruples  against  inflicting  the  death  penalty  can  neither  he 
Ije.mitte  I  nor  compuliod  to  serve  as  jurors.     /(/. 

20.  MuKDi-R  BY  Indian — Jurisdiction  of  United  States  Cocrt  over, — The  Unitetl 
St  tes  branch  of  the  district  court  has  exclusive  jurisdiction  of  a  prosecution  for 
the  murder  of  a  white  person  committed  by  a  Mescalero  Apache  Indian  on  tlw 
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'Mescalero  Apache  Indian  reservation.  The  indictment  for  anch  a  crime  should  be  in 
the  name  of  the  United  States.  Untied  SlcUes  v.  Monte  (N.  M. ),  II,  265. 
2L  Involo'Taby  Manslaughter. — The  testimony  of  the  defendant  showed  that  he 
knocked  down  the  deceased  for  assulting  him  while  the  latter  was  drunk.  That 
after  so  doing,  and  while  the  deceased  lay  prone  and  helpless,  he  jumped  with  both 
feet  upon  his  face,  and  that  death  ensued  from  such  act.  Heldf  that  such  killing 
was  felonious,  that  it  had  none  of  the  elements  of  involuntary  manslaughter,  and 
that  the  court  could  so  instruct  the  jury.    People  v.  Biggins  (Cal.),  II,  887. 

22.  A  JcDOMUMT  OoNViCTiNO  THE  DEFENDANT  OF  Manslauohtkr  held  Supported  by 
the  evidence.     People  v.  Forsythe  (Cal.),  U,  288. 

23.  Homicide — iNSTKUcrioiis — ^Intent— Self-defense. — In  a  prosecution  for  a  homi- 
cide when  there  is  no  evidence  tending  to  show  that  the  act  producing  the  death 
was  accidental  or  done  in  self-defense,  an  instruction  is  not  erroneous  which  omits 
all  reference  to  the  intent  with  which  such  act  was  committed,  and  is  silent  upon 
the  law  of  self-defense.    Doctor  JouJc  {an  Indian)  v.  Territory  (Wash.),  II,  780. 

24.  The  Refusal  of  the  Court  to  Permit  the  Counsel  of  a  Prisoner  Charged 
with  Murder,  on  cross-examination  of  a  witness  for  the  prosecution,  to  question 
him  in  regard  to  the  desperate  character  of  the  deceased,  and  as  to  what  the  wit- 
ness had  told  the  defendant  of  threats  made  by  deceased  against  the  defendant,  is 
not  error,  when  none  of  such  matters  were  gone  into  on  the  direct  examination 
People  V.  Forsythe  (Cal.),  II,  288. 

25.  When  Two  Persons  are  Murdered  in  the  Execution  of  a  Conspiracy,  en- 
tered into  for  the  purpose  of  robbing  one  of  them,  the  act  of  each  conspirator  in 
furtherance  of  such  design  is  the  act  of  each  and  every  of  the  others,  and  each  is 
guilty  of  the  murder  of  each  of  the  murdered  men,  and  liable  to  prosecution  there- 
for.    Id. 

26.  Murder— Instruction  as  to  Implication  of  Malice. — Where  the  statute  pro- 
vided that  "  malice  is  to  be  implied  when  no  considerable  provocation  appears,  or 
when  all  the  circumstances  of  the  killing  show  an  abandoned  and  malignant  heart, ' 
an  instruction  is  sufficient  to  the  effect  that  "  malice  is  always  to  be  implied  when 
the  circumstances  of  the  killing  show  an  abandoned  and  malignant  heart."  People 
V.  McDonald  (Idaho),  I,  141. 

27.  Language  of  Such  Statute  is  in  the  ALTERNATfvs,  and  is  Equivalent  to  the 
provision  that  malice  shall  be  implied  in  either  caae,  when  no  considerable  provoca- 
tion appears,  or  when  the  circumstances  show  an  abandoned  and  malignant  heart, 
and  it  was  proper  for  the  court  below  to  instruct  the  jury  upon  either  ground,  for 
the  implication  of  which,  in  its  judgment,  there  was  evidence  applicable.    Id, 

28.  Omission  from  the  Instruction  of  the  Word  *' All"  as  given  in  such  statute 
was  not  error.  The  word  '*  aU  "  in  the  connection  used  in  the  statute  is  a  word  of 
emphasis  only,  and  is  not  in  any  sense  essential  to  the  completeness  of  the  direction. 
Id, 

29.  Instruction  as  to  Degrees  of  Murder. — On  the  trial  of  an  indictment  for  mur- 
der, it  is  the  duty  of  the  court,  even  without  a  request  from  the  prisoner,  to  prop- 
erly instruct  the  jury  with  respect  to  each  and  every  of  the  degrees  of  that  crime, 
within  the  definition  of  which  there  is  any  evidence  whatever  which  can  possibly 
bring  the  case;  and  the  omission  of  the  court  so  to  instruct  the  jury  concerning  a 

E articular  degree  of  murder,  even  though  not  requested  to  do  so  by  the  prisoner  or 
is  counsel,  where  there  was  any  evidence  whatever  tendinc  to  bring  the  case  within 
that  degree,  is  error  requiring  a  new  trial.  Territory  of  Js,  M,  v.  Nichols  (N.  M.), 
1,688. 

30.  Murder  in  the  Second  Degree. — The  statutory  definition  of  murder  in  the  sec- 
ond deeree — "  the  killing  of  a  hnman  being  without  authority  of  law,  when  perpe- 
trated by  an  act  imminentlv  dangerous  to  others,  and  evincing  a  depraved  mind, 
regardless  of  human  life,  although  without  any  premeditated  design  to  effect  the 
death  of  any  particular  individual  "^-dues  not  contemplate  a  homicide  committed 
*'  upon  a  sudden  impulse  and  great  heat  of  passion,"  but  a  killing  perpetrated  by  an 
act  imminently  dangerous  to  others,  without  design  to  effect  the  aeath  of  any  par- 
ticular persouj  and  evincing  a  reckless  disregard  of  human  life — such  as  recklessly 
firing  a  pistol  into  a  crowd,  or  casting  a  stone  from  the  top  of  a  house  into  a  crowded 
street,  without  thought  or  regard  of  the  consequences  of  such  acts,  or  as  to  who 
should  be  injured  or  killed  thereby.    Id, 

40.  Erroneous  Instruction. — The  evidence  showed  that  the  prisoner  was  playing 

clards  with  the  deceased  and  another  person  at  a  table.    The  prisoner  charged  the 

deceased  with  cheating,  and  then  jumped  up  and  drew  a  pistol,  when  the  deceased 

'.clinched  with  him,  and  both  fell  to  the  floor,  the  deceased  being  uppermost.     One 
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of  the  by-standera  took  prisoner's  pistol  away  from  him.  The  two  then  got  np,  and 
after  getting  up  the  prisoner  stenped  about  four  feet  to  where  his  overcoat  was, 
drew  from  it  another  pistol,  anu  immediately  shot  at  and  killed  the  deceased. 
Upon  these  facts  the  court  instructed  the  jury  that  *^it  the  prisoner  premeditated 
the  death  of  deceased,  it  is  murder  in  the  iirst  degree.  If  he  killed  him  upon  a 
sudden  impulse,  and  in  great  heat  of  passion,  but  under  circumstances  wbicb 
showed  an  abandoned  mind,  regardless  of  human  life,  he  is  cuilty  of  murder  in  the 
second  degree.**  Held^  that  the  instruction  concerning  murder  in  the  second  degree 
was  error;  that  the  evidence  pointed  either  to  murder  in  the  first  degree,  or  to 
murder  in  the  fourth  degree,  which  is  defined  by  the  statute  to  be  '*  the  killing  of 
another  in  the  heat  of  passion,  without  design  to  effect  death,  by  a  dangeruus 
weapon."    Id. 

41.  Evidence  in  This  Case  Held  Sufficient  to  Sustain  the  judgment  of  conviction 
of  murder.     People  v.  Biddlecome  (Utah),  I,  691. 

42.  Justifiable  Homicide — Murder — Manslaughter — Instruction. — ^In  a  prosecti- 
tion  fur  murder,  when  there  is  evidence  upon  which  a  conviction  of  mansUa>rhter 
could  be  based,  an  instruction  that  '*  insulting  words,  gestures,  or  adioiM  >«ill  not  re- 
duce an  unlawful  kilHng  from  murder  to  manslaughter,  unless  the  gestures  or 
actions  are  such  as  to  reasonably  induce  the  belief  oC  danger  to  life,  or  of  great  bodily 
harm,  in  the  mind  of  the  person  against  whom  they  are  used, "  is  erroneous.  If  the 
person  against  whom  actions  are  used  reasonably  believes  that  he  is  in  danger  of 
losing  his  life,  or  of  receiving  great  bodily  harm,  the  killing  of  his  assailant  is  ju;sti- 
fiable,  and  not  unlawful.     People  v.  Biggins  (Cal. ),  III,  678. 

43.  FiLiNO  Information — Confession  of  Demurrer. — In  a  prosecution  for  murder, 
an  order  allowing  the  counsel  for  the  people  to  confess  a  demurrer  to  the  infomis- 
tion,  and  directing  a  new  information  to  be  filed,  is  equivalent  to  an  order  allowing 
the  demurrer,  within  the  meaning  of  section  1007  of  the  penal  code.     Id, 

44.  Information — Title  of  Court-— Omission  of  Name  of  County. — The  omission 
to  name  the  county  in  the  title  of  an  action  In  which  an  information  is  filed  is  not  a 
fatal  defect,  when  the  body  of  the  information  designates  by  what  district  attorney 
the  same  is  filed.     Id. 

45.  The  Conclusion  of  an  Information  in  the  Language  of  the  penal  code,  section 
951,  is  sufficient.     Id, 

46.  Murder — Manslaughter— Repeal  of  Statute — ^Habeas  Corpus. — ^The  petitioner 
was  indicterl  on  March  15,  1881,  for  a  murder  alleged  to  have  been  committed  on 
May  23,  1880,  tried  under  such  indictment,  found  guilty  of  murder,  and  sentenced 
to  a  life  imprisonment.  Such  judgment  of  conviction  was  subsequently  reversed 
by  the  supreme  .court,  and  the  cause  remanded  to  the  lower  court,  for  the  reasou 
that  after  the  commission  of  the  offense  the  legislature  had  so  amended  the  statute 
concerning  murder  as  to  render  it  impossible  for  the  petitioner  to  be  convicted  i  f 
such  crime:  HHd,  that  neither  such  amendment  nor  reversal  repealed,  quashed,  or 
rendered  void  such  indictment  as  a  pleadins;  that  upon  the  going  down  of  sacli 
case  to  the  lower  court  the  petitioner  could  be  tried  and  convicted  under  such  in- 
dictment for  manslaughter,  but  that  a  judgment  for  manslaughter  rendered  upoo 
the  former  verdict  convicting  the  petitioner  for  murder,  without  a  retrial  under  the 
indictment,  was  absolutely  void,  and  th&t  the  petitioner  was  entitled  to  his  dis- 
charge from  an  imprisonment  thereunder  upon  habeas  corpus.  In  re  Oarvey^  on 
habeas  corpus  (Col.),  Ill,  1. 

47.  Willful  Shooting  of  Human  Being — Self-defense — ^Burden  of  Proof.— Tlie 
shooting  of  a  human  being,  if  not  justifiable  or  excusable,  is  presumed  to  have  bei'n 
done  willfully,  unlawfully,  wrongfully,  and  maliciously,  and  in  an  action  to  recover 
for  such  shooting,  the  burden  of  provmg  the  same  to  have  been  done  in  8elf-defeD^e 
is  upon  the  defendant.     Brooks  v.  Haslam  (Cal.),  Ill,  366. 

48.  Cause  of  Death — Chronic  Alcoholism. — In  a  prosecution  for  homicide,  where 
death  ensued  soon  after  the  infliction  of  the  wound,  and  evidence  is  offered  on  t!io 
part  of  the  defendant  tending  to  show  that  death  was  occasioned  by  chronic  ak\)- 
holism,  the  cause  of  the  deatn  is  a  question  for  the  jury.  People  v.  Moan  (Cal.^, 
Ill,  632. 

49.  Acceleration  of  Death  by  Violence — Homicide. — If  a  person  accelerates  the 
death  of  another  by  violence,  he  is  giiilty  of  homicide,  although  death  might  be  aii<l 
probably  would  have  been  the  result  of  the  disease  which  then  afflicted  the  de- 
ceased.    Id. 

50.  Crime  Distinguishable  into  Degrees — Verdict. — ^Whetber  the  verdict  rendered 
on  an  information  charging  prisoner  with  murder  was  sufficient  under  the  rule  it- 
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quiring  the  degree  of  the  crime  to  be  found,  raised  but  not  determined.    People  v. 
Wasson  (Cal.).  Ill,  642. 

51.  A  Verdict  in  a  Prosecution  for  murder,  that  **we  the  jury  do  find  the  defend- 
ant guilty  of  murder  in  the  second  degree,"  is  sufficient  in  lorm.     Coiviish  v.  Ttrri 
tory(\Vy.),  III.  89. 

52.  Murder  and  Manulauohter — Malice,  weien  Inferred. — ^The  distinction  be- 
tween murder  and  manshiughter  lies  in  the  presence  or  absence  of  malice.  The  ex- 
istence of  malice,  like  any  other  fact,  may  be  logic:i.lly  inferred  by  the  jury  from  all 
the  facts  and  circumstances  of  the  case,  legally  proved,  the  weapon  use<l,  the  action 
of  the  defendant  at  the  time  of  the  killing,  and  his  previous  acts  and  conduct. 
People  V.  Samuels  (Cal.),-IV,  382. 

53.  Murder — Defendant's  Good  Character. — If  the  jury  believe  the  defendant 
guilty  of  murder,  they  must  so  find,  notwithstanding  his  good  character.     Id. 

64.  Criminal  Law — Murder — Self-defense — Fear  of  Assault — Instructions. — An 
instruction  given  in  a  prosecution  for  murder,  at  the  request  of  the  people,  that  ''the 
bare  fear  of  an  assault  upon  the  defendant  will  not  iustify  homicide,  nor  the  fear 
that  deceased  was  about  to  commit  a  felony,  unless  defendant  believed  tiierc  was 
imminent  danger  tliereof,"  is  no  ground  for  reversal.  Such  instruction  was  more 
favorable  to  the  defendant  than  he  was  entitled  to,  as  it  omitted  the  element  of  the 
reasonableness  of  the  belief.     Id, 

65.  Justification  of  Homicide — Burden  of  Proof — Instructions. — In  a  prosecu- 
tion for  murder,  where,  from  all  the  circumstances  surrounding  the  homicide,  as  de- 
tailed in  evidence  by  the  prosecution,  nothing  is  disclosed  in  any  way  tending  to 
excuse  or  justify  the  homicide,  it  is  incumbent  upon  the  defendant  to  show  such 
justification  or  excuse,  if  any  there  be.  If  he  neglect  to  offer  any  evidence  in  justi- 
fication, an  instruction  which  omits  to  charge  concerning  the  law  of  self-defense  is 
not  error.     Cook  v.  TerrUoi-y  (Wy. ),  IV,  3&. 

66.  Indictment  for  Murder — Verdict,  Sufficiency  of.— Under  an  indictment 
framed  in  but  one  count,  which  charges  murder  in  the  first  degree,  a  verdict  is 
sufficient  which  finds  the  defendant  guilty  as  charged  in  the  indictment.     Id, 

57.  Criminal  Law — Conclusion  of  Indictment. — Under  the  Montana  statute,  if  the 
substantive  averments  in  an  indictment  for  murder  are  ^ood  and  sufficiently  de- 
scribe the  crime,  the  formal  concluding  words  are  immaterial.     Id, 

68.  Criminal  Law — Murder — Indictment — Possession  of  Weapon. — An  indictment 
for  murder  need  not  allege  that  the  weapon  with  which  the  homicide  was  committed 
was  had  or  held  by  the  defendant  at  the  time  of  the  alleged  killing.  Territory  v. 
Xoung  (Mont.),  IV.  468. 

2.  Evidence  of. 

69.  Dying  Declarations.— Decedent's  statement  that  "  I  think  that  this  man,  H.  W., 
is  the  man  that  shot  me,"  is  inadmissible.     People  v.  }VaH»on  (Cal.),  Ill,  642. 

60.  Dying  Declaration— Belief  in  Impending  Death— Res  GESTiE.— In  a  prosecu- 
tion for  murder,  the  statements  of  the  deceased,  made  in  the  presence  of  the  defend- 
ant shortly  after  the  infliction  of  the  mortal  wound,  and  after  he  had  expressed  a 
belief  that  he  was  about  to  die,  and  had  given  directions  for  the  settlement  of  his 
affairs,  to  the  effect  that  the  defendant  was  *'the  man  who  cut  him  with  a  knife, 
and  that  he  had  no  cause  for  it  whatever,"  are  admissible  in  evidence  as  dying 
declarations,  and  also  as  part  of  the  resgealce.    People  v.  Abbott  (Cal.),  IV,  132. 

61.  Voluntary  Confession  to  Officer. — In  such  case  the  voluntary  confession  of  the 
defendant  made  to  the  arresting  officer  is  admissible  in  evidence.     Id, 

62.  Evidence  of  Surrounding  Circumstances— Res  Gestae, — In  a  prosecution  for 
murder,  the  surrounding  circumstances,  such  as  the  condition  in  which  the  body 
and  clothing  of  the  person  killed  were  found,  are  admissible  as  part  of  tlie  res  ge^tce. 
People  V.  Majors  (Cal.),  II,  580. 

63.  Conduct,  Acts,  and  Expressions  of  Prisoner— Evidence.— The  conduct,  acts, 
and  expressions  of  a  person  accused  of  crime,  at  the  time  of  his  arrest,  are  always 
admissible  in  evidence  against  him.     People  v.  Abbott  (Cal. ),  IV,  132. 

64.  Former  Conviction  of  a  Felony  may  be  Shown  by  the  Examination  of  the 
witness  or  by  the  record  of  the  judgment.     Id. 

65.  Unlawful  Killing — Malice— Burden  of  Proof. — When  an  unlawful  killing  is 
proved,  malice  will  be  presumed,  and  the  burden  of  .proof  is  on  the  defendant  to 
show  the  absence  or  want  of  malice.     Id, 

66.  The  Credibility  to  be  Attached  to  Dying  Declarations  is  a  matter  for  the 
jury.    Id,  -      .  . 
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67.  Co-defendant  in  Criminal  Proseoution— -Evidence  op. — A  defendant  in  b  crim- 
inal case,  both  at  the  common  law  and  under  section  166,  title  1,  chapter  16,  of  the 
crimiral  code,  is  incompetent  to  testify  for  and  on  behalf  of  one  jointly  indicted 
with  him,  although  the  defendant  offered  as  a  witness  is  not  on  trial  at  the  time. 
State  V.  Drake  (Or.),  IV,  574. 

68.  New  Trial— Evidence  of  Acquttted  Co-defendant— Discretion. --Whether  a 
new  trial  will  be  granted  on  behalf  of  a  defendant  convicted  in  a  criminal  case  be- 
cause a  co-defendant  tried  at  the  same  time  and  acquitted,  or,  upon  severance,  sub- 
sequently tried  and  acquitted,  is  a  material  witness  for  him,  qucere.  Conceding, 
however,  that  it  would  be  a  matter  addressed  to  the  sound  judicial  discretion  of  the 
court  below,  and  in  a  proper  case  ought  to  be  allowed,  the  record  here  does  not  show 
an  abuse  of  such  discretion.     Id. 

69.  Evidenck  of  the  Defendant's  Manner  and  Conduct  when  Arrested,  and 
comments  upon  the  same  made  by  a  third  person  at  the  time,  in  the  presence  and 
hearing  of  the  defendants,  is  admissible.     People  v.  Shem  Ah  Fook  (Cal.),  I,  11*2. 

70.  Whether  Leading  Questions  shall  be  Allowed  to  be  Put  by  the  prosecution 
to  its  own  witnesses  is  a  matter  of  judicial  discretion.     Id. 

71.  Refusal  to  Strike  out  the  Testimony  as  to  Certain  Admissions  by  the  de- 
fendants, made  after  their  arrest,  while  in  the  sheriff's  office  and  in  the  jail,  is  not 
error,  where  there  is  nothing  to  show  that  such  admissions  were  not  voluntary.    Id. 

72.  Admissions  Made  by  One  Defendant  in  a  Conversation  with  a  third  person  are 
competent  evidence  against  him  on  a  trial  of  two  defendants  jointly  for  murder.    Id. 

73.  Evidence  is  Admissible  in  a  Prosecution  for  Murder  that  the  Defendant 
had  in  his  P0S.SES8ION  such  an  instrument  as  might  have  caused  the  wounds  in- 
flicted on  the  body  of  the  deceased.     People  v.  McDowell  (Cal.),  I,  478. 

74.  Evidence  as  to  the  Place  where  the  Deceased  was  Supposed  to  have  been 
Killed  is  admissible,  merely  for  the  purpose  of  locating  the  spot  as  a  foundation 
for  further  examination.     Id. 

75.  Motive  of  Witness — Evidence  of. — Where,  on  a  prosecution  for  murder,  a  wit- 
ness for  the  people  has  testified  that  he  saw  the  deceased  and  the  prisoner  together, 
and  on  cross-examination  stated  that  he  had  a  motive  for  watching  them,  it  is  error 
for  the  court  to  allow  the  witness  to  testify,  in  answer  to  a  question  by  the  prosecu- 
tion, and  against  the  defendant's  objection,  as  to  what  his  motive  was.  And  after 
testifying  that  his  motive  was  the  expectation  of  seeing  a  fight,  because  the  deceased 
had  told  him  that  he  had  a  difficulty  with  the  prisoner,  it  is  error  for  the  court  to 
refuse  to  strike  out  such  evidence  of  a  difficulty,  or  to  caution  the  jury  that  the 
statement  of  the  witness  was  not  evidence  of  such  difficulty.  People  v.  Biddlecome 
(Utah),  I,  691. 

76.  The  Exclusion  from  Evidence  of  an  Unauthenticated  Copy  of  an  Account 
Offered  by  the  Defense  for  the  sole  purpose  of  fixing  a  date,  and  thus  corrob- 
orating the  testimony  of  a  witness,  is  not  error.     Id. 

77.  Refusal  of  the  Court  to  Charge  the  Jury  that  There  is  No  Evidenge 
that  the  prisoner  ever  shot  the  deceased,  or  ever  molested  or  premeditated  shooting 
or  killing  him,  or  ever  had  any  malice  or  ill-feeling  against  him,  is  not  error,  unless 
the  evidence  entirely  failed  to  support  such  facts.     Id. 

78.  Where  a  Witness  has  Testified  to  a  Hostility  toward  One  of  the  Parties 
to  the  action,  and  has  been  permitted  to  detail  the  grrounds  of  his  hostility,  the  re- 
fusal of  the  court  to  permit  such  party  to  give  evidence  contradicting  the  statements 
of  the  witness  as  to  such  hostility,  is  not  an  abuse  of  discretion.  Jiutby  v.  CarpeK' 
Ur  (Wash.),  I,  837. 

79.  Murder— Strangulation — ^Evidence. — In  a  prosecution  for  murder  caused  by 
strangulation,  a  witness  may  be  asked  whether  certain  wounds  found  upon  tbe 
neck  of  the  deceased  could  have  been  produced  by  the  hands  of  defendant.  CorniUk 
V.   Territory  (Wy.),  111,89. 

80.  Evidence  of  Conversations  between  Conspirators — Strikino  out  Evidence, 
Effect  of. — AH  matters  talked  about  between  conspirators  at  the  time  the  main 
subject  of  the  conspiracy  was  discussed  are  admissible  in  evidence  in  a  criminal 
prosecution  against  one  conspirator  for  a  crime  growing  out  of  the  conspiracy, 
although  such  matters,  if  talked  about  at  a  different  time,  would  have  been  inad- 
missible. Even  if  the  admission  of  such  evidence  was  erroneous,  the  error  would 
be  cured  if  the  court  struck  it  out  and  instructed  the  jury  not  to  consider  it.  Peo* 
pie  v.  Majors  (Cal. ),  II,  580. 

81.  Kes  GE<iTi>B. — Statements  by  the  deceased,  made  some  days  after  the  shooting,  art 
bnt  n  narrative  of  a  past  transaction,  and  are  incompet^t.     Peopfe  v.  WiM990H  (CU.), 

n,  64^ 
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82.  Frejodice  or  Witness. — On  crosa-examination  it  is  incompetent  to  ask  witness 
questions  that  will  show  that  he  entertains  feelings  of  hostility  and  pre jadice  toward 
the  party  against  whom  he  is  called.     Id. 

83.  Evidence  of  an  Accomplice  is  Sufficient  to  Sustain  a  Conviction  of  murder 
when  the  same  is  corroborated  by  evidence  of  an  admission  made  by  the  defendant 
connecting  himself  with  the  killing  of  the  deceased.  People  v.  Zimmerman  (CaL), 
III,  59. 

84.  The  Same — A  Witness  having  Testified  to  Such  Admission  could  not  remem- 
ber the  date  on  which  it  was  made.  Held,  that  the  testimony  of  a  constable  to 
whom  he  had  told  what  the  defendant  had  said  was  admissible,  not  for  the  purpose 
of  having  the  conversation  repeated,  but  for  the  purpose  of  fixing  the  date.     Id, 

85.  Duty  of  Pbosecution  to  Call  Witness  Present  at  Killing — Murder. — The 
prosecution  in  a  trial  for  murder  must  call  every  person  who  was  present  and  wit- 
nessed the  alleged  homicide,  if  it  is  within  their  power,  and  a  failure  so  to  do  is 
ground  for  reversal.     Territory  v.  Ilanna  (Mont.),  iV,  471. 

86.  Criminal  Law — Murder — Evidence — Reasonable  Doubt. — ^The  evidence  of  the 
only  witness  who  testified  to  the  act  of  killing,  or  connected  the  defendant  with 
the  homicide,  reviewed  and  held  so  contradictory  and  improbable  as  not  to  exclude 
every  reasonable  doubt  of  the  defendant's  guilt.  Territory  v.  Adolphson  (Mont.), 
rV,  474. 

87.  Record  of  CoNVionoN  of  Murder,  Evidence  of. — ^The  record  of  conviction  is 
admissible  in  evidence  for  the  purpose  of  showing  that  the  person  convicted  was 
implicated  in  a  murder.     Harris  v.  Mor*  et  al,  (CaT).  IVi  696. 

88.  Defendant's  Reputation  for  Peace  and  Quiet,  Evidence  of. — The  refusal  of 
the  court  to  allow  a  witness  to  answer  a  question  as  to  the  defendant's  general  repu- 
tation for  peace  and  quiet,  in  a  prosecution  for  a  homicide,  is  not  error,  if  the  wit« 
ness  has  never  heara  such  reputation  discussed,  or  if  such  good  reputation  has 
already  been  established  by  a  great  rumber  of  other  witnesses,  and  no  evidence  to 
the  contrary  is  offered  by  the  prosecution.     People  v.  Moan  (Cal.),  Ill,  632. 

89.  Recalling  Witness — Discretion  of  Court. — Upon  a  review  of  all  the  circum- 
stances: Held,  that  the  court's  refusal  to  permit  the  defendant  to  recall  a  witness 
who  had  already  been  on  the  stand  twice  was  not  an  abuse  of  discretion.     Id. 

90.  Instructions  by  the  Court  —  Circumstantial  Evidence. — Where  defendant's 
counsel  made  attacks  upon  circumstantial  evidence  as  a  ground  for  conviction,^  and 
called  the  attention  of  the  jury  to  certain  cases  found  in  books,  where  it  was  claimed 
innocent  persons  had  been  convicted  upon  circumstantial  evidence,  an  instruction 
of  the  court  cautioning  the  jury  against  attaching  too  much  importance  to  such  cases 
in  connection  with  other  and  proper  instructions  concerning  circumstantial  evi- 
dence, is  not  error.    People  v.  Shem  Ah  Fook  (Cal.),  I,  112. 

91-  Refusal  of  the  Court  to  Instruct  the  Jury  in  Reference  to  Circumstan- 
tial Evidence,  *'  that  it  is  not  sufficient  that  the  circumstances  proved  coincide 
with,  account  for,  and  therefore  render  probable  the  hypothesis  sought  to  be  estab- 
lished, but  the  hvpothesis  contended  for  by  the  prosecution  must  be  established  to 
aen  absolute  moral  certainty,  to  the  entire  exclusion  of  any  rational  probability  of 
any  other  hvpothesis  being  true,"  is  not  error.  In  such  instruction  the  words  **  ab- 
solute monu  certainty  "  are  not  synonymous  with  "  moral  certainty."  People  v. 
i>at«(Cal.),  I,  341. 

93.  When  a  Defendant  is  a  Witness  in  his  Own  Behalf,  the  court  may  instruct 
the  jury  that  in  weighing  his  evidence  they  must  consider  the  circumstances 
under  which  he  testified,  and  his  interest  in  the  result.  People  v.  Wheeler  (Cal.)> 
II,  70. 

93.  An  Instruction  as  to  the  Credit  that  should  be  Given  to  a  Witness,  and 
one  that  the  same  weight  should  be  given  to  the  testimony  of  defendant  when  cor- 
roborated as  to  that  of  any  other  witness,  invades  the  province  of  the  jury  and  is 
properly  refused.     People  v.  Pieraon  (Idaho),  II,  809. 

04  Reopening  of  Case. — After  the  testimony  in  a  criminal  case  has  closed,  and  the 
opening  argument  for  the  prosecution  has  begun,  it  is  a  matter  of  discretion  with 
the  court  whether  it  shall  allow  the  defendant  to  reopen  his  case,  for  the  purpose 
of  introducing  evidence  on  his  plea  of  once  in  jeopardy,  as  to  which  no  evidence  had 
been  given.    People  v.  Boss  (Cal.),  II,  291. 

See  Arrest  and  Bail,  6;  Appeal,  10,  11;  Indians,  1-7;  Instructions,  5,  27;  Jury 

AND  Jurors.  26;  Witnesses,  9. 
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NAVIGABLE   STREAMS. 
See  Nuisance,  1-17;  Water  Rights,  1-14. 
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negligence. 

1.  Injury  Caused  by  Neolioence  of  Fellow-servants. — ^The  rule  first  aoggested  b 

Priestly  v.  Fowler ,  3  Mee.  &  W.  (1837),  1,  that  a  master  who  has  exerciseddue  or 
and  skill  iu  the  employment  and  retention  of  his  servants  is  not  responsible  f : 
an  injury  sustained  by  one  uf  them  in  the  course  of  his  employment  by  the  c^gL- 
gence  uf  another,  however  distinct  the  grade  or  different  the  labor  of  such  serranu. 
or  how  widely  separated  the  locality  of  their  several  employments,  is  being  modiikrl 
by  the  course  of  judicial  opinion  and  decision,  so  as  to  meet  the  ends  of  jai>ticc  n 
cases  since  arising  of  corporations  and  others  engaged  in  varied  and  widely  exten-loi 
operations  under  one  nominal  and  invisible  head,  but  in  reality  divided  into  »> 
arate  parts  or  divisions,  under  the  direction  and  control  of  local  bosses,  superx- 
teudents,  or  heads  of  departments,  who,  to  all  intents  and  purposes,  represent  aixi 
stand  for  the  corporation  with  practically  unqualified  power  to  employ,  direct,  k,^ 
discharge  workmen,  and  to  provide  the  necessary  material  and  apiuiances  for  their 
cunveiiient  and  safe  employment.  G'dmore  v.  Northern  Pacific  liailway  Compa»jf 
.   (U.  S.  Cir.  Ct.,  Or.),  I,  455. 

2.  When  Fellow-servant  Stands  for  Master. — It  seems  well  established  that  & 

master  is  responsible  to  his  servant  for  an  injury  sustained  by  him  without  hia 
fault,  iu  consequence  of  the  negligence  of  a  fellow-servant:  1.  When  the  latter, 
having  authority  over  the  former,  orders  him  to  do  an  act  not  within  the  scope  J 
his  employment,  whereby  he  is  exposed  to  a  danger  not  contemplated  in  his  coo- 
tract  of  service,  and  he  is  injured  in  so  doing;  2.  Where  the  master  has  chsrgcd 
the  latter  with  the  duty  of  providing  proper  material  and  appliances  for  carnii^ 
on  a  work  in  which  he  is  personally  engaged  with  the  former,  or  not,  and  by  tb« 
iiogligence  to  do  so  he  is  injured.     Id, 

3.  Case  in  Judgment. — In  Februarv,  1883,  the  Northern  Pacific  Railway  was  engaged 

in  constructing  its  road  through  Mestern  Montana,  and  had  many  gangs  of  uitn. 
numbering  not  less  than  fifty  each,  at  work  on  the  line  of  the  route,  at  from  thnr« 
to  live  miles  apart,  under  the  control  and  direction  of  foremen,  or  local  bosses,  with 
the  power  to  employ  and  discharge,  subject  themselves  to  the  control  of  a  genenJ 
superintendent  and  assistant,  who  passed  along  the  route  and  inspected  the  csmis 
at  certain  periods.  Some  of  these  gangs  used  giant-powder  for  blasting  the  rocks 
and  frozen  earth,  and  in  such  case  the  foreman  was  charged  specially  with  the  duty 
of  handling  the  powder,  and  thawing  it  when  frozen.  The  general  superintendeot 
was  aware  of  the  danger  of  thawing  powder  before  a  fire,  and  had  given  general  oo- 
tice  not  to  do  it,  and  provided  a  safe  appliance,  called  a  "  heater,"  for  the  purpose, 
subject  to  the  requisition  of  the  local  doss.  The  plaintiff  was  employed  as  a  com- 
luon  laborer  in  one  of  these  gangs  where  powder  was  always  thawed  without  a 
'*  heater,"  before  the  fire,  and  whue  assisting  in  so  thawing  powder,  by  direction  of 
the' local  boss,  was  injured  by  its  explosion,  hdd,  that  tlie  local  boss,  so  far,  stooi 
in  the  place  of  the  defendant,  and  that  the  neelect  of  the  former  to  obtain  and  u^ 
the  proper  appliance  for  thawing  powder,  and  nis  directing  the  plaintiff  to  assist  in 
thawing  powder  without  the  security  of  such  appliance,  were  wrongful  acts,  fer 
which  the  defendant  is  responsible  to  the  plaintiff  so  far  as  he  was  injured  thereby.  Id, 

4.  Owner  or  a  Mine  Who  Wokks  It  in  a  Danoebgus  but  the  Only  Pku-ri- 

CABLE  Manner  Lb  not  liable  for  injuries  to  an  employee  caused  by  a  fellow-servant 
in  the  course  of  the  employment,  if  such  emplovee  had  knowledge  of  the  danger, 
unless  the  injury  complained  of  resulted  from  the  wrongful  act,  neglect,  or  default 
of  the  owner.  Lopez  v.  CerU,  Ariz,  Mining  Co,  (Ariz.),  I,  41. 
6.  Negligence — Wokk  Dangerous  in  Itself — Master  and  Servant. — ^A  railroaJ 
company,  whenever  it  calls  upon  an  employee  to  perform  work  under  dangerous 
conditions,  is  bound  to  provide  him  with  the  ordinary  means  of  protection;  and  its 

failure  to  do  so  is  negligence,  unless  the  right  to  have  such  means  of  protection  for- 
nished  has  been  waived  by  the  employee.  G'Rorkt  v.  U,  P.  R.  R,  Co,  (U.  S.  Cir. 
Ct..  Col.),  IV,  203. 

6.  The  Same — Assumption  of  Risk  by  Employee. — Where  an  employee  has  been  ac- 

customed to  do  such  work  day  after  day  for  several  months,  knowing  the  same  to  be 
dangerous,  but  without  making  complaint,  or  demanding  the  orainary  means  of 
protection,  it  must  be  presumed  that  he  assumed  the  risks  of  Ins  employment,  and 
if  he  is  injured  therein  the  company  is  not  liable.     Id, 

7.  Where  a  Railroad  Company  has  Provided  a  Platform  on  One  Side  or  i« 

.  Track  on  which  passengers  may  alight,  an  attempt  of  a  passenger  to  get  off  on  the 
other  side  is  not  negligence  per  se,  McQuUkin  v.  Central  Pacific  R»  R,  Co,  (CaL), 
J,  479. 
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8.  Thb  Act  or  Omission  on  the  Pai^t  ov  a  Passenger,  Claimed  to  have  Contrib- 

uted TO  THE  Injury  complained  of,  must  have  direct  relation  to  the  act  or  omission 
charged  to  be  negliKence  on  the  part  of  the  carrier.  Whether  such  act  or  omission 
was  negligence,  ana  whether  sucn  negligence  was  to  any  extent  an  immediate  con- 
curring cause  of  the  injury,  are  matters  to  be  decided  by  the  jury.     Id, 

9.  If  the  Neolioence  of  the  Passenger  Contributed  Directly  or  Proximately 

TO  THE  Injxtry  COMPLAINED  OF,  no  recovery  can  be  had  against  the  carrier,  what- 
ever may  have  been  his  negligence.  It  is  not  giving  the  defendant  the  benefit  of 
this  rule  as  to  contributory  negligence  to  charge  the  jury  that  the  negligence  of  tho 
plaintiff  which  contributed  as  a  proximate  cause  to  the  injury,  will  prevent  a  re- 
covery, provided  the  defendant  has  not  been  guilty  of  negligence.     Id, 

10.  Plaintiff  in  Such  Action  can  not  Recover  if  his  Own  Want  of  Care  or 
negligence  in  any  degree  contributed  to  the  result  complained  of.  It  is  no  defense, 
however,  if  the  plaiotifiTs  act  might  have,  or  did,  contribute  to  the  injury.  It  must 
have  been  by  his  fault,  not  merely  by  his  act.  Lopez  v.  CenircU  Arizona  Min,  Co. 
(Ariz.),  I,  41.  , 

11.  Railroad—Negligence — Escape  of  Fire — ^Locomotive. — A  railroad  company  is 
not  liable  for  damages  caused  by  sparks  emitted  from  one  of  its  locomotives,  if  the 
same  was  in  good  order,  properly  constructed,  and  supplied  with  the  best  appli- 
ances in  use  to  prevent  the  escape  of  fire,  unless  the  sparks  escaped  through  tlie 
negligence  of  the  agents  and  servants  of  the  company.  Smyth  v.  Stockton  da  C.  R, 
R.  Co.  (CaL).  Ill,  675. 

12.  Railroad — Injury  to  Horse  and  Rider  —  Failure  to  Fence  Road. — Under 
section  485  of  the  civil  code,  a  railroad  corporation  is  liable  for  injuries  inflicted  by 
it  on  both  a  horse  and  the  person  riding  it,  when  such  injuries  are  occasioned,  with- 
out negligence  on  the  part  of  such  rider,  on  a  portion  of  such  road  which  is  not  in- 
closed as  required  by  such  section.  Hyn€S  v.  S,  F,  d:  N.  P,  R.  R.  Co.  (Cal.),  Ill, 
99,  101. 

13.  Whether  thf  Rider  was  Guilty  of  contributory  negligence,  under  the  particular 
circumstances  of  this  case,  was  a  question  for  the  jury.     Id. 

14.  Master  and  Servant — Contributory  Negligence. — A  foreman  of  a  mine,  who* 
has  practically  the  entire  charge  of  the  working  of  the  same,  with  authority  to  em- 
ploy and  discharge  the  workmen  as  he  sees  fit,  can  not  recover  for  personal  injuries 
resulting  from  an  accident  occasioned  by  defective  machinery,  when  such  acci- 
dent could  have  been  prevented  by  the  employment  of  an  additional  hand;  nor, 
when  he  assumes  and  continues  in  such  employment,  without  objection,  and  with 
full  knowledge  of  such  defect  in  the  machinery  of  the  mine.  Alexander  v.  Ten- 
neMett  and  Los  CerrUlos  Silver  Mininy  Co.  (N.  M.),  Ill,  71. 

15.  Breaking  of  Dam — Negligence — Instructions. — In  an  action  for  damages  caused 
by  the  breaking  away  of  a  dam  through  the  defendant's  negligence,  the  court  can 
not  instruct  the  jury  that  the  defendant's  failure  to  have  waste-water  gates,  or  to 
constantly  examme  the  dam,  was  negligence.  Whether  such  facts  constituted  neg- 
ligence was  a  question  for  the  jury.  Weidekind  v.  Tuolumne  County  W.  Co.  (Cal.), 
in.  376. 

16.  Railroad  Companies  Owe  a  Duty  to  their  Employees,  to  Keep  the  Tracks  of 
their  Railways  Free  from  obstructions  that  would  endanger  the  lives  of  the  lat- 
ter. The  duty  thus  imposed  is  that  of  ordinary  care,  to  be  determined  by  the  dan- 
ger of  the  service,  and  proportioned  to  it,  but  such  company  neither  warrants  nor 
insures  against  defects.  IVilHon  v.  Denver,  South  Park  ds  Pacific  R.  R.  Co.  (Col. ), 
1,595. 

17.  Allegation  that  an  Injury  to  an  Employee  was  Occasioned  by  an  Obstruciion 
of  the  Track  does  not  make  out  a  prima  facie  case  of  liability  against  a  railroad 
company;  but  when  it  is  further  alleged  that  such  obstruction  was  upon  the  track 
by  reason  of  the  negligence  of  the  company,  and  that  the  employee  was  in  the 
discharge  of  his  duty,  and  exercising  due  care  and  skill  at  the  time  of  the  injury,  such 
allegations  are  sufficient  to  constitute  a  prima  facie  case  against  the  company.     /(/. 

18.  Express  Company  is  Liable  for  Loss  Resulting  from  the  Failure  of  its  agent 
to  seal  a  valuable  package,  if  it  were  their  custom  so  to  do,  or  for  negligence  in  re- 
ceiving such  package  unsealed,  and  afterwards  shipping  it  in  such  condition,  if  it 
were  their  custom  not  to  receive  such  packages  until  sealed  by  tho  shipper.  Nor 
can  it  escape  from  liability  for  such  loss  on  the  ground  that  it  may  have  occuiTed  on 
one  of  their  connecting  lines.     Overland  Mail  etc.  Co.  v.  Carroll  (Col.),  I,  281. 

19.  Railroad  Company  must  Construct  its  Works,  Such  as  Ditches  for  Draining 
Water,  with  proi>er  skill  and  care,  having  due  regard  to  the  features  of  the  ground 
over  which  it  passes,  and  must  keep  the  same  in  repair;  and  it  is  liable  for  in- 
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'  juries  resulting  to  an  adjoining  owner  of  land  from  failing  so  to  do,  although  mch 
injuries  do  not  happen  immediately  after  the  completion  of  the  work.  Davidiom 
V.  Ore.(j(metc.  R.  R,  Co.  (Or.),  I,  421. 
^  Expulsion  of  Passengee — Duty  op  Expelled  Passenger — Cabe  and  Cactiox 
Eequirkd  of. — A  passenger  expelled  from  a  railroad  car  is  not  required  to  use  the 
utmost  care  and  caution  to  avoid  injury;  it  is  sufficient  if  he  uses  snch  prudent  care 
as  is  reasonable  under  the  circumstances.  Whether  it  was  prudent  for  a  passenger, 
after  his  expulsion  from  a  car,  during  which  he  received  an  injury,  to  walk  to  a  place 
other  than  the  nearest  dwelling-house,  is  a  question  for  the  jury.  Under  section  4$7 
of  the  civil  code,  the  passenger  expelled  is  under  no  duty  to  go  to  the  nearest  dwell- 
ing-house.    Bland  v.  6'.  P.  R,  R.  Co.  (Cal.),  IV,  78. 

21.  Owner  of  Building — Negligence — Injury  FRoai  Awning. — ^An  owner  of  a  build- 
ing who  erects  an  awning  thereon  over  a  public  street,  or  who  allows  an  awning 
erected  by  a  prior  owner  to  remain,  under  a  license  so  to  do  from  the  city  authori- 
ties, on  condition  that  the  same  be  securely  fastened,  is  liable  to  any  one  who,  with- 
out fault,  is  injured  through  the  owner's  neglect  to  keep  the  awning  in  repair.  Such 
liability  exists,  although  at  the  time  of  the  injury  the  building  was  occupied  by  a 
tenant.     Jesaen  v.  Sweigert  (Cal.),  IV,  586. 

22.  Action  for  Negligence — Variance  between  Allegations  and  Proof. — In  an 
action  to  recover  damages  for  a  fire  alleged  to  have  been  caused  by  a  defective  fine, 
evidence  that  such  fire  was  caused  by  the  entire  want  of  a  flue  is  not  a  fatal  vari- 
ance, when  it  appears  that  the  party  objecting  was  not  misled  as  to  the  meaning  of 
the  averment.      Denver,  South  Park  <fc  Pacijlc  R.  R.  Co.  v.  Conway  (Col.),  IV,  &2. 

23.  Negligence — Action  for — Interest  not  Allowed. — ^In  an  action  to  recover  dam- 
ages for  injury  to  property  caused  by  negligence,  interest  on  the  value  of  the  prop- 
erty injured  or  destroyed  is  not  recoverable,  as  the  same  is  not  authorized  by  the 
statute.     Id. 

21.  NegligencjS  of  Railroad,  Action  to  Recover  for. — ^In  an  action  to  recover  dam- 
ages for  a  loss  occasioned  by  the  negligence  of  a  railroad  company,  when  the  com- 
plaint therein  is  framed  to  recover  on  the  common-law  liability^  of  the  company,  the 
defendant's  negligence  must  be  proved.  If  the  plaintiff  fails  in  such  proof  on  the 
trial,  he  can  not  abandon  the  action  as  brought  and  claim  a  recovery  under  a  statate 
which  makes  the  company  liable  as  an  insurer  iigainst  a  loss  such  as  the  one  suffered 
by  him.     Davis  v.  Utah  8.  R.  R.  Co.  (Utah),  II,  453. 

25.  Contributory  Negligences — iNSTRUcnoNS  as  to. — Whether  a  plaintiff  has  been 
guity  of  contributory  negligence  in  placing  his  property,  for  the  destruction  of  which 
au  adtion  is  brought,  in  a  house  so  constructed  and  situated  as  to  be  subjected  to 
great  risk  through  the  ordinary  operation  of  defendant's  road,  is  a  question  for  the 
jury.  An  instruction  to  the  contrary,  although  erroneous,  will  not  warrant  a  rever- 
sal, when  it  is  evident  that  the  jury  disregarded  it.     Id. 

26.  Act  of  the  Territorial  Legislature  of  1879,  Providing  for  the  Scaling  of 
Logs  by  the  lumber  inspector,  is  not  within  the  inhibition  of  section  1889  of  the  re> 
vised  statutes.     Crawford  et  cd.  v.  Cochrane  et  al.  (Wash.),  II,  784. 

27.  Sale  of  Loos  by  Agent  without  Scaling. — A  gratuitous  agent  for  the  sale  of  cer- 
tain booms  of  logs,  who  sells  the  same  without  bavins  them  scaled  by  the  lumber 
inspector,  is  guilty  of  gross  negHgemce,  and  is  liable  to  his  principal  for  the  damage 
caused  thereby.     Id, 

28.  Evidence  of  the  Condition  of  the  Remains  of  the  Deceased  is  admissible  in  an 
action  for  damages  for  a  negligent  killing.     Leahy  v.  8.  P.  R.  R.  Co.  (Cal.),  II,  693. 

29.  Contributory  Negligence— Instructions — ^Expression  of  Opinion  by  Judge.— 
In  an  action  to  recover  damages  for  personal  injuries,  caused  by  the  alleged  negligence 
of  the  defendants,  when  the  defense  relied  on  is  contributory  negligence  on  the  part 
of  the  plaintiff,  and  the  evidence  is  such  that  the  question  of  contributory  negligence  is 

Sroperly  submitted  to  the  jury,  it  is  error  for  the  court  to  remark  to  the  jury  that  he 
oes  not  see  how  the  facts  alleged  to  constitute  contributory  nesligence  were  unrea- 
sonable, ''or  something  which  an  ordinary  man  would  not  do.  '  Andrews  v.  Ruu- 
yon  (Cal.),  IV,  81.  * 

30.  Negligence— Contributory  Negligence — Want  of  Care. — In  an  action  to  re- 
cover damages  for  negligence,  the  plaintiff  can  not  recover  if  he  contributed  to  the 
disaster  by  his  own  negligence,  or  want  of  ordinary  care  and  caution,  to  such  an  ex- 
tent that  but  for  such  negligence  or  want  of  care  on  his  part  the  accident  would  not 
have  happened.     Colorado  Central  R.  R.  Co.  v.  Martin  (Col.),  IV,  5G3. 

31.  The  Same— JIailroad  Company — Master  and  Servant. — The  plaintiff  in  error, 
in  antisipation  of  an  attack  upon  its  train  by  robbers,  provided  breech-loading  shot- 
guns and  ammunition  for  their  defense.     These  guns  were  placed  by  the  supciin- 
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tendent  of  the  company  in  charge  of  the  train  ba^gase  master,  with  instmctions  to 
keep  the  guns  unloaded  and  wrapped  up  in  a  blanket,  except  when  passing  over 
that  portion  of  the  road  where  an  attack  was  apprehended.  Upon  reacbiiiK  a  cer- 
tain station  on  the  road  the  guns  were  to  be  unpacked  and  charged,  ready  for  use; 
and  after  passing  the  same  on  the  return  of  the  train,  the  cartridges  were  to  be  with- 
drawn ana  the  guns  again  wrapped  up,  and,  upon  reaching  the  headquarters  of  the 
company,  the  package  was  to  be  delivered  to  the  station  baggage-master,  to  be  kept 
over  night,  and  upon  the  return  of  the  train  he  was  to  replace  the  package.  The 
plaintin^  a  conductor  on  the  train,  who  had  entire  command  thereoi,  and  knew  of 
the  foregoing  regulations,  was  injured  by  the  accidental  disciiarge  of  one  of  the 
guns  when  the  same  were  being  replaced  on  the  train  by  the  station  baggage-master. 
HtUl^  that  whether  the  company  was  guilty  of  negligence  in  not  providing  gun- 
racks  or  other  suitable  means  for  transporting  the  guns,  was  a  question  for  the  jury; 
that  the  plaintiff,  as  conductor  of  the  train,  was  charged  with  the  duty  of  seeing 
thai  the  instructions  of  the  superintendent  were  observed;  and  that  the  injury  re- 
sulted from  the  negligence  of  a  fellow-servant,  for  which  the  company  was  not  lia- 
ble.    Id. 

32.  Cabriers  or  Passenqebs— Negligence — Collision — Parties.— When  a  passenger 
on  a  carrier  vehicle  is  injured  by  a  collision  resulting  from  the  mutual  negligence  of 
those  in  charge  of  it  and  another  vehicle,  the  party  injured  may  recover  from  the 
proprietors  of  either  or  of  both.  Where  both  are  sued,  the  plaintiff  may  ordinarily 
dismiss  as  to  either,  and,  if  it  turn  out  that  one  was  not  guilty  of  negligence,  he 
may,  on  sufficient  evidence,  take  a  verdict  against  the  other.  Tomplam  v.  Clay' 
street  Hill  R.  R.  Co.  tt  al.  (Cal.),  IV,  637. 

33,  The  Same — Proof  of  Negligence — ^Instructions. — A  passenger  by  one  carrier,  in 
an  action  against  a  different  carrier  to  recover  for  an  injury  occasioned  by  a  collision 
between  such  carriers,  must  prove  negligence  on  the  part  of  the  defendant.  As 
against  such  latter  carriers  there  is  no  presumption  of  negligence  arising  from  the 
fact  of  the  injury.  The  defendant  is  entitled  to  an  instruction  in  conformity  with 
this  rule;  and  a  general  instruction  to  the  effect  that  the  plaintiff  must  make  out 
his  case  by  a  preponderance  of  evidence  is  not  equivalent  thereto.    Id. 

34^  The  Same — Release  of  One  Carrier — Estoppel. — Such  passenger,  if  he  receives 
compensation  from  one  carrier,  in  consideration  of  which  he  discharges  and  releases 
it  from  all  liability  on  account  of  the  injury,  is  estopped  from  denying  the  liability 
of  such  carrier,  and  he  can  not  afterward  maintain  an  action  against  the  other  carrier 
for  the  aame  injury.    Id. 

35.  Street  Hailroab — Negligent  Killing  of  Child  in  Street. — In  an  action 
against  a  street  railroad  company  for  killing  a  child  of  very  tender  years,  as  it  was 
attempting  to  cross  the  street,  the  verdict  must  be  for  the  defendant,  unless  the 
evidence  establishes  that  the  death  of  the  child  was  caused  by  want  of  ordinary  care 
OQ  the  part  of  the  agent  of  the  company  in  the  management  of  the  car,  and  that  the 
person  having  care  of  the  child  took  all  proper  precaution  for  its  safety.  Roller  v. 
SuUer-^reet  R.  R.  Co.  (CaL),  IV,  691. 

See  Adhiraltt,  6;  Attorneys,  5;  Banks  and  Banking,  1;  Common  Carriers,  6-8; 
Contracts,  13;  Corporations,  54,  55;  Married  Women,  7;  Master  and  Servant, 
3-5;  Pleading  and  Practice,  7;  Telegraph  Companies. 

NEGOTIABLE  INSTRUMENTS. 

].  Pabtt  to  a  Bill  of  Exchange. — In  a  suit  upon  the  following  bill  of  exchange, 
duly  protested  for  non-acceptance:  "$10,000.  Santa  F<S,  N.  M.,  Nov.  25,  1876. 
Three  days  after  sight,  pay  to  the  order  of  J.  M.  Luna  &  Bro.  ten  thousand  dollars, 
and  charge  the  same  to  the  account  of  (signed)  Max  Lichtenthal,  Ag*t.  To  Messrs. 
Mohr  &  Mohr,  Cincinnati,  Ohio" — held^  that  the  action  can  not  be  maintained  on 
this  bill  against  the  defendant  Paul  Mohr,  as  a  drawer  thereof,  by  means  of  parol 
evidence  tending  to  show  that  in  drawiug  said  bill  Max  Lichtenthal  acted  as  agent 
for  the  firm  of  Mohr  &  Mohr,  the  drawees  thereof,  that  the  bill  was  tlms  in  reality 
drawn  by  said  firm  as  drawers  upon  themselves,  and  that  defendant  was  a  member 
of  said  firm.     Luna  v.  Mohr  (N.  M.),  I,  673. 

%  Parties  to  Negotiable  Instruments. — In  general,  a  person  can  not  be  held  liable 
^as  a  party  to  a  negotiable  instrument  where  his  name  does  not  in  any  way  appear 
on  the  instrument  as  such  party.     Id. 

3.  Liability  for  the  Original  Consideration. — A  person  not  liable  on  a  negotiable 
instrument,  because  he  is  not  a  party  thereto,  may  still  be  held  liable  in  a  suil 
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.  brongbt,  or  apon  a  separate  count,  upon  the  original  consideration  for  which  the 
note  or  bill  was  given.     Id, 

4.  Evidence  of  Payment  of  a  Promissory  Note  in  a  Manner  Agreed  tjpox  by 
the  maker  and  payee  at  the  time  of  the  execution  thereof,  is  adrrdssible  in  an 
action  thereon  by  a  transferee,  under  a  plea  of  payment.  Such  agreement  as  to 
the  manner  of  payment  is  not  void  for  want  of  consideration.  Jones  v.  Snow  (Cal.), 
1,465. 

6.  Terms  of  a  Promissory  Note  Providing  for  the  Payment  of  Exchange,  where 
the  instrument  is  made  payable  at  a  particular  bank  in  a  designated  city,  may  be 
rejected  as  surplusage,  and  do  not  render  the  note  non-negotiable  by  reason  of  the 
amount  due  thereon  being  uncertain.     Orr  v.  Hophina  (N.  M.),  I,  167. 

6.  Negotiable  Promissory  Note  Implies  a  Ck)NsiDERATiON  for  the  promise  therein 

contained.    Id, 

7.  Declaration  on  a  Promissory  Note,  Which  Describes  Such  Insttrument  as 

payable  generally  or  absolutely,  can  not  be  supported  by  evidence  of  a  note  in  which 
the  place  of  payment  is  specifically  designated.     Id. 

8.  Promissory  Note — Failure  of  CJonsideration. — A  promissory  note  given  in  part 

for  a  definite  sum,  which  was  represented  to  have  been  allowed  the  payee  by  the 
probate  court  for  his  services  as  guardian  of  the  maker,  is  wanting  in  consideration 
to  the  extent  of  such  sum  if  the* probate  court  never  made  such  allowance.  Estti' 
dUlo  v.  Aguirre  (Cal.),  IV,  694. 

9.  Inadequacy  of  Consideration  is  No  Defense  to  an  Action  on  a  Promissory 

Note,  unless  there  wsjb  fraud  also  on  the  part  of  the  promisee.  CcUdwtU  v.  Ruddy 
(Idaho),  I,  295. 

10.  A  Holder^  of  a  Note  is  not  Excused  from  Presenting  It  for  Payment  so 
as  to  charge  the  indorsers,  by  the  fact  that  the  maker  of  the  note,  before  its  ma- 
turity, notified  the  president  of  the  bank  in  which  it  was  left  for  collection  that  be 
would  not  be  able  to  pay  it  at  maturity.     Appel^arth  v.  Abbott  (Cal.),  I,  469. 

11.  Mere  Authority  to  Execute  a  Promissory  Note  does  not  Include  authority 
to  pay  the  same  when  it  becomes  due.     Luningx.  Wise  (Cal.),  I,  138,  257. 

12.  Presentment  of  a  Promissory  Note  for  Payment  to  a  Joint  Maker  thereop 
IS  Excused,  if  at  the  time  of  the  execution  and  maturity  of  the  note  such  maker 
resided  in  a  state  other  than  that  in  which  payment  should  be  made.     Id. 

13.  Indorsement  of  a  Promissory  Note  is  Presumed  to  have  been  Made  for  a 
valuable  consideration,  and  before  maturity,  in  the  absence  of  evidence  to  the  con- 
trary.    Id. 

14.  Negotiable  Promissory  Note,  What  is. — The  following  instrument:  •*|2S4.  Den- 
ver, Colorado,  January  12,  1 882.  On  or  before  March  12, 1 882, 1  promise  to  pay  to  the 
order  of  J.  O.  Allen,  two  hundr^  and  eighty-four  dollars,  at  the  City  National 
Bank,  with  interest  ten  per  cent  per  annum,  value  receivedv  This  note  becomes 
due  and  payable  when  (ii  before  March  12,  1882)  Allen,  Burke  k  Co.  shall  dispose 
of  a  part  or  all  of  their  interest  in  the  New  York  Hotel,  or  when  the  interest  of  M. 
C.  Burke  may  be  sold  or  disposed  of.  [Signed]  M..C.  Burke,  [and  indorsed] 
William  Kiskadden  " — is  a  negotiable  promissory  note.  It  is  payable  at  a  day 
certain,  and  not  upon  any  contin^^ency.     KishaddenY,  Allen  (Col.),  II.  320. 

16.  Indorsement  before  Delivery  to  Give  the  Maker  Credit. — When  a  promis- 
sory note,  made  payable  to  a  particular  person  or  order  is  first  indorsed  by  a  third 
person,  such  third  person  is  held  to  be  an  original  promisor,  or  a  guarantor,  or  an 
indorser,  according  to  the  nature  of  the  transaction,  and  the  understanding  of  the 
parties  at  the  time  the  transaction  took  place.     Id. 

16.  The  Same. — If  the  indorser  put  his  name  on  the  back  of  such  a  note  at  the  time  it 
was  made,  before  its  delivery  to  the  payee,  or  as  surety  to  the  maker,  and  for  his 
accommodation,  to  give  him  credit  with  the  payee,  or  if  he  participated  in  the  con- 
sideration for  which  the  note  was  given,  he  must  be  considei-ed  as  a  joint  maker  of 
the  note.     Id. 

17.  Partnership  in  Note — Evidence  of. — A  negotiable  note  payable  to  two  or  more 
persons  jointly  is  not  evidence  that  it  is  owned  in  partnership;  nor  is  the  fact  that 

;  such  note  ib  in  the  actual  manual  possession  of  one  of  the  payees  such  evidence.  The 
evidence  reviewed  and  held  not  to  establish  a  partnership  in  the  notes  in  question. 
Haydon  v.  Nicoletti  (Nev.),  II,  632. 

18.  Assignee  of  Joint  Promissory  Note— Indorsement  by  One  Payee. — ^The  as- 
signee before  maturity  of  a  negotiable  promissory  note,  payable  to  the  joint  order  of 
two  persons  not  partners,  indorsed  by  one  only  of  the  two  joint  payees,  takes  the 
same  subject  to  oil  the  equities  existing  in  favor  of  the  maker,  the  same  aa  though 
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it  had  not  been  indorsed  by  either.  Such  note  can  not  bo  transferred  except  by  the 
joint  indorsement  of  all  the  payees.     Id, 

19.  Stipuiation  pob  Attorney's  Fees  in  Note — Public  Policy — Usuht. — A  stipu- 
lation in  a  promissory  note,  wherebv  the  maker  agrees  to  pay  such  additional  sum 
as  the  court  may  adjudge  reasonable  as  attorney's  fees,  in  the  event  of  an  action 
being  instituted  to  collect  such  note,  is  not  void  per  «e,  as  being  contrary  to  the  pol- 
icy of  the  usury  laws,  although  such  note  bears  the  highest  rate  of  interest  permit- 
ted by  the  law.     Pey^  v.  CoU  (Or.),  Ill,  .560. 

20.  Promissory  Note— Default  in  Payment  of  Interest— Election. — A  provision 
in  a  promissory  note  to  the  effect  that,  on  default  in  the  payment  of  interest  as  it 
became  due,  the  principal  sum  shall  become  due  and  payable,  upon  the  option  of 
the  payee,  and  shall  thereafter  bear  interest  at  a  higher  rate,  can  not  be  taken  ad- 
Tantage  of  until  the  payee  has  in  some  manner  manifested  his  election.  Until  such 
election  has  been  made,  the  principal  sum  bears  interest  at  the  original  rate.  After 
the  maturity  of  the  note,  ^e  proyision  in  regard  to  an  election  has  no  effect. 
Dean  v.  AppUfjarth  (Cal.),  Ill,  305. 

21.  Interest  on  Interest  in  Default. — ^A  promissory  note  can  not  provide  that  the 
interest  on  the  interest  in  default  shall  be  at  a  greater  rate  than  that  borne  by  the 
principal  debt.    Id. 

22.  Promlssory  Note— Interest  upon  Interest.— A  promissory  note,  given  for  the 
payment  of  interest  upon  interest  which  had  previously  become  due,  is  valid. 
iJathatoay  v.  Meads  et  al,  (Or.),  Ill,  554. 

23.  Assignment  of  Promissory  Note — ^Payment— Notice.— A  promissory  note  in  the 
hands  of  an  assignee,  by  an  assignment  after  maturity,  is  discharged  by  a  payment 
made  to  the  payee,  before  notice  of  the  assignment  has  been  given  to  the  maker. 
Bank  of  Stockton  v.  Jonea  (Cal),  III,  432. 

24.  Promissory  Note — Receipt — ^Parol  Evidence. — In  an  action  on  a  promissory 
note,  a  receipt  given  contemporaneously  therewith  is  admissible,  where  there  is  evi- 
dence that  both  papers  were  parts  of  one  transaction;  and  parol  testimony  may  be 
given  to  show  that  such  receipt  was  the  only  consideration  for  the  note.  Talmadge 
V.  Stretch  (Cal.),  Ill,  52. 

25.  Note  from  One  Partner  to  Another — Consideration. — A  promissory  note  given 
to  secure  the  plaintiff  for  money  advanced  by  him  for  the  defendant  on  account  of 
the  latter's  share  of  the  capital,  which  he  was  to  contribute  and  invest  in  their 
business,  is  supported  by  a  sufficient  consideration,  and  the  plaintiff  may  recover 
thereon,  although  at  the  time  of  giving  the  note  the  plaintiff  and  defendant  were 
partners.    Id. 

See  Account  Stated,  2;  Consideration,  4;  Corporations,  21,  24,  26,  31;  Costs,  7; 
Counter-claim,  6;  Deceit;  Evidence,  7-11;  Fraud,  U;  Guardian  and  Ward, 
3;  Insolvency,  13;  Married  Women,  5,  6;  Mortgage,  12;  Pleading  and  Prac- 
tice, 12,  17,  18,  24;  Pledge,  1;  Sureties,  1,  6;  Time-check;  Warehouseman; 
Warrants,  1,  2. 

KEW  CITY  HALL  COMMISSIONEES, 
See  San  Francisco,  4. 

NEW  TRIAL. 

1.  Motion  for  New  Trial,  Jurisdiction  of  Court  over. — The  jurisdiction  of  a 

court  to  hear  and  determine  a  motion  for  a  new  trial  lies  dormant  until  it  is  called 
into  exercise  by  the  final  submission  of  the  motion,  in  a  legal  manner,  upon  a  bill  of 
exceptions,  statement  of  the  case,  or  other  papers  designated  in  the  notice  of  motion. 
And  it  may  be  called  into  exercise  by  the  submission  of  the  motion  itself,  or  by  a 
motion  to  deny  or  dismiss  the  motion  for  want  of  prosecution,  upon  the  ground  that 
the  party  moving  for  the  new  trial  has  failed  or  neglected  to  serve  or  file  within  legal 
time  the  statement  or  other  paper  upon  which  he  proposed  to  move;  and  when  thus 
caUed  into  exercise,  and  the  court,  in  the  exercise  of  its  jurisdiction,  hac  heard  and 
decided  the  motion,  its  order  is  final  and  conclusive;  and  it  is  not  erroneous  to  dis- 
miss or  deny  a  motion  afterward  made  to  set  it  aside.  Such  order  is  reviewable 
only  on  appeal.  But  it  is  otherwise  if  such  order  has  been  inadvertently  or  prema- 
turely made.     Odd  FeUotos'  Savings  Bank  v.  Deuprey  (Cal.),  IV,  533. 

2.  New  Trial— Ground  for  Affecting  One  Party  Only.— An  objection,  good  as  a 

ground  for  a  new  trial  on  the  part  of  one  party  only,  if  not  raised  by  him.  can  not 
e  relied  on  by  another  party.    Beach  v.  Hodgdon  (Cal.),  IV,  610. 
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3.  Affidavit  for  a  New  Trial  ox  the  GaotrND-oF  Sitbphise  should  be  Made  by  the 

Attorney  of  tho  beaten  party,  and  not  by  his  client.  Such  affidavit  must  sbov 
that  tlie  facts  constituting  the  surprise  had  a  material  hearing  upon  the  case,  and 
that  the  verdict  was  mainly  attributable  to  them.     Martin  v.  Hill  (Utah),  I,  6il 

4.  Surprise — New  Trial. — Where  depositions  had  been  taken  for  the  pur{K>se  of  btiii» 

used  on  a  trial,  and  the  successful  party  conducts  the  trial  without  using  them,  but 
resorts  to  other  testimony,  such  as  the  oral  testimony  of  witnesses,  this  does  d<': 
co!)stitute  a  legal  suprise  upon  the  unsuccessful  party  entitling  him  to  a  new  trial 
JlecUh  V.  Scott  (Cal.),  Ill,  644. 

5.  New  Trial — Mistake  axd  Sfsprise — Absence  of  Attorney. — ^A  new  trial  will 

not  be  granted  for  the  reason  that  the  attorney  for  the  beaten  party  was  prevent v<l 
by  mistake  and  surprise  from  attending  the  trial  of  the  case,  when  it  appears  that 
such  attorney,  in  the  exercise  of  ordinary  prudence,  could  have  been  present,  an  1 
that  his  non-attendance  was  not  due  to  any  fault  or  omission  of  duty  on  the  part  of 
his  adversary.     Cox  v.  0*Neil  (Cal).,  Ill,  445;  Cox  v.  Ireland  (Cal.),  Ill,  446. 

6.  Alleged  Newly  Discovered  Evidence  is  No  Ground  fob  a  New  Trial,  if  the 

moving  party  knew  of  the  same  before  trial.    Id. 

7.  New  Trial — Newly  Disoovered  Evidence  —  Cumulative  Evidence. — An  order 

refusing  a  new  trial  on  the  ground  of  newly  discovered  evidence  will  not  be  reversed 
if  the  newly  discovered  evidence  is  merely  cumulative,  and  every  material  fact 
stated  in  the  movnng  party's  affidavits  is  contradicted  by  counter-affidavits.  Keiklvr 
V.  Kenney  et  al.  (C^.),  IV,  432. 

8.  Newly  Discovered  Evidence  of  Fact  Known  at  Trial — ^Evidence  fob  Impeach- 

ing WITNE.SS. — Newly  discovered  evidence  of  a  fact,  known  at  the  trial,  as  to  a 
matter  about  which  one  of  the  witnesses  testified,  is  no  ground  for  a  new  trial  wfien 
no  diligence  is  shown  for  not  usinff  the  fact  as  evidence,  or  when  such  evidence 
would  tend  to  impeach  a  witness.     JPtopU  v.  Lyle  (Cal.),  IV,  349. 

9,.-Affidavits  for  a  New  Trial  ox  the  Groun©  of  Newly  Discovered  Eviden'cb 
must  show  that  due  diligence  was  used  by  the  defeated  party  to  procure  such  evi- 
dence for  the  trial;  and  the  acts  performed  by  such  piu:^y  must  be  particuUrly 
stated,  so  that  the  court  may  determine  whether  they  constitute  due  diligence  or 
not.  The  same  amount  of  diligence  is  required  of  the  defeated  party,  whetber  he 
be  the  real  or  only  a  nominal  party  to  the  action.  Pinschower  v.  hanks  (Nov.),  I, 
369. 

KX  Defense  or  Question  not  Made  to  Jury. — ^Where  a  party  has  a  defense  to  an 
action  arising  out  of  the  testimony  in  the  case,  and  omits  to  present  it  to  the  jai7, 
but  relies  upon  a  defense  involving  a  different,  if  not  inconsistent,  conclusion  from 
the  testimony,  a  new  trial  will  not  be  granted  to  enable  him  to  submit  tbe  case  to 
another  jury  upon  this  untried  question,  unless  it  clearly  appears  from  the  evidence 
that  he  is  entitled  to  a  verdict  on  that  ground,  and  then  only  upon  the  payment  of 
the  costs  of  the  first  trial.  JUcCune  v.  Northern  Pacific  Railway  Company  (U.  S. 
Cir.  Ct.,  Or.),  I,  461. 

11.  New  Trial  Granted  on  the  ground  of  newly  discovered  evidence.  People  v.  Cariif 
(Cal.),  11,591. 

12.  Motion  for  New^  Trial,  when  must  be  Made. — The  provisions  of  the  compiled 
laws  of  Wyoming,  sections  308  and  309,  regulating  the  time  within  which  motions 
for  new  trials  may  be  filed,  are  mandatory,  and  the  lower  court  can  not  extend  sucli 
time  upon  the  oral  ex  parte  application  of  the  party  desiring  to  move.  Unless  such 
motion  is  made  within  the  required  time,  an  appeal  therefrom  will  not  be  con- 
sidered by  the  appellate  court.     Kent  v.  Upton  (VVy.),  I,  700. 

13.  A  Party  Intending  to  Move  for  a  New  Trial  has  Ten  Days  Allowed  Him 
BY  Statute,  after  the  Service  on  Him  of  the  notice  of  the  filing  of  the  findings 
and  the  entry  of  judgment,  to  give  notice  of  such  intention  and  serve  his  bill  of 
exceptions;  and  an  order  of  the  court,  made  before  such  ten  days  have  elapsed, 
extending  tlie  time  within  which  such  notice  and  service  may  be  made  for  thirty 
days,  will  be  construed  as  extending  such  time  from  the  end  of  the  period  of  ten 
days  allowed  him  by  statute.     Emeric  v.  Alvarado  (Cal.),  I,  708. 

14.  Notice  of  Motion  for  a  New  Trial  in  an  Action  Tried  by  a  Referee,  and 
subsequent  proceedings  instituted  thereon,  are  ineffectual  for  any  purpose  if  made 
before  the  date  of  filing  the  decision  and  judgment  of  the  referee.  Harris  v.  Can- 
ana  {CaX.),  I,  467. 

15.  Where  there  is  Nothing  in  the  Transcript  to  Show  that  Any  OarecTiox 
WAS  Made  in  the  lower  court  to  the  hearing  of  a  motion  for  new  trial  on  the  grouml 
that  the  motion  was  made  too  late,  the  appellate  court  will  presume  that  the  time 
was  extended  by  consent  of  the  parties.     Patricl;  v.  Morse  (Cal.),  I,  477. 


DiQKST  OF  Cases  in  Vols.  1,  2,  3,  4.  915 

16k  Statement  on  Motion  for  New  Trial  —  Transcript —What  must  Show. — 
Papers  purporting  to  be  a  statement  on  a  motion  for  a  new  trial  will  not  be  consid- 
ered by  tlie  appellate  court  when  tlie  transcript  fails  to  show  that  either  a  motion 
for  a  new  trial  was  filed  in  the  lower  court,  or  that  a  notice  thereof  was  served  upon 
the  adverse  party,  as  required  by  section  287  of  the  code  of  civil  procedure.  Firat 
National  Bank  of  Helena  v.  Mc  Andrews  (Mont.),  IV,  478. 

17.  Practice — Filing  Statement  for  a  New  Trial — Extending  Time. — When  a 
party,  having  filed  and  served  a  notice  of  motion  for  a  new  trial,  suffers  more  than 
five  days  thereafter  to  elapse  without  filing  a  **  statement,"  and  without  taking  any 
steps  to  enlarge  the  time  for  its  filing,  he  thereby  waives  the  right  to  move  for  a 
new  trial,  and  no  power  exists  in  the  district  court  to  reinstate  this  right.  An 
order  made  by  the  district  court  under  such  circumstances  after  the  expiration 
of  ^v^  days,  granting  the  party  ten  days'  additional  time  to  prepare  and  file  his 
statement  on  motion  for  new  trial,  is  nugatory.  Elder  v.  Freveri  el  at.  (Nev. ),  II, 
414. 

18.  Declsion — ^Findings— Notice  of  Motion  for  a  New  Trial. — Under  the  provis- 
ion of  the  practice  act  requiring  the  party  moving  for  a  new  trial  to  give  notice  of 
his  intention  "within  ten  days  after  receiving  written  notice  of  the  rendering  of 
the  decision  of  the  judge,"  where  the  action  has  been  tried  by  the  court,  the  **  de- 
cision "  referred  to  is  the  announcement  by  the  court  of  its  judgment,  and  is  sepa- 
rate and  distinct  from  the  ''findings,"  which  may  be  made  and  filed  by  the  court 
either  before  or  after  its  decision.  The  time  within  which  notice  of  intention  to 
move  for  a  new  trial  mast  be  given  begins  to  run  from  the  service  of  notice  of  the 
announcement  by  the  court  of  its  judgment,  and  not  from  notice  of  its  "  findings.'* 
Id. 

19.  Statement  on  New  Trial  and  on  Appeal. — ^A  "statement"  not  filed  in  time 
for  a  motion  for  a  new  trial  may  be  treated  as  a  sufficient  *'  statement  on  appeal," 
if  filed  within  the  time  required  for  such  statements.     Id, 

20.  New  Trial— Judgment — Decision. — A  motion  ^or  a  new  trial  can  not  be  based  on 
the  ground  of  the  insufficiency  of  the  evidence  to  justify  the  judgment,  or  that  the 
judgment  is  against  law.  Such  motion  should  be  directed  at  the  decision,  which 
consists  of  the  findings  of  facts  and  conclusions  of  law.  Sawyer  et  cd.  v.  Sargent 
(Cal.),  U,  900. 

21.  Statement  on  New  Trial — ^Certification  of. — A  statement  on  motion  for  a  new 
trial  will  not  be  considered  by  the  appellate  court  when  it  is  neither  signed  nor 
certified  by  the  judge  of  the  lower  court.     Id, 

22.  Motion  for  New  Trial,  when  must  be  Made. — Court  has  no  power  to  extend 
the  time  for  making  a  motion  for  a  new  trial  upon  the  oral  ex  parte  application  of 
the  party  desiring  to  move.  Such  extension  can  only  be  made  upon  written  grounds 
showing  how  the  moving  party  has  been  unavoidably  detained.  The  provisions  of 
the  compiled  laws  governing  this  subject,  sections  30^  and  309,  are  mandatory,  nivd 
unless  they  are  observed  the  appellate  court  acquires  no  jurisdiction.  McLaughlin 
V.  Upton^  Anignee,  etc.  (Wy.),  II,  67. 

23.  An  Objection  to  a  Motion  for  a  New  Trial  on  the  Ground  that  the  same 
was  not  made  in  time  is  not  waived  by  arguing  such  motion.     Id. 

24.  Ksw  Trial — Conflict  of  Evidence. — An  oraer  granting  a  defendant  a  new  trial 
after  a  verdict  convicting  him  of  embezzlement  will  not  be  reversed,  when  the  evi- 
dence is  conflicting.     People  etc.  v.  Burf  (Cal.),  II,  721. 

25.  When  the  Evidence  is  Conflicting,  an  order  denying  a  motion  for  a  new  trial 
will  not  be  disturbed  on  the  ground  that  the  same  is  msuificient  to  justify  the  ver- 
dict.    People  V.  Forgythe  (Cat),  II,  288. 

26.  Where  there  is.  a  Substantial  Conflict  of  Evidence  on  a  material  issue,  the 
appellate  court  will  not  reverse  an  order  of  the  lower  court  granting  a  new  trial. 
Davie  V.  Utah  Southern  Railroad  Co.  (Utah),  II,  453. 

27.  New  Trial— Order  Granting  will  not  be  Presumed  Erroneous. — The  appel- 
late court  will  not  presume  error  nor  an  abuse  of  discretion  in  the  action  of  the 
lower  court  in  granting  anew  trial.  Johnston,  Executor,  v.  Hancock  et  at.  (Cal.),  VI, 
418. 

28.  Conflict  of  Evidence — Verdict — New  Trial. — A  verdict  rendered  upon  sub- 
stantially conflicting  evidence  can  not  be  disturbed  and  a  new  trial  granted,  except 
for  errors  of  law  occurring  at  the  trial.     IKtTiaiu  v.  Sierra  Lumber  Co.  (Cal.),  IV, 

277. 

29.  Errors  Alleged  to  have  Occurred  on  the  Trial  will  not  be  Consid£rei> 
by  the  appellate  court  when  the  statement  used  on  the  motion  for  a  nev/  trial  was 
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not  sigDed  when  filed,  either  by  the  appellant,  or  hia  attorney,  or  other  peiBon  for 
him,  in  the  manner  required  by  statute.    Snow  v.  Crow  (Utah),  I,  698. 

30.  Application  for  a  New  Trial  on  the  Grounds  or  Insufficienct  of  the 
Evidence  to  justify  the  findings  of  fact,  conclusions  of  law,  and  judgment  of  the 
court,  and  that  the  same  were  against  law,  and  for  errors  of  law  occurring  at  the 
trial,  must  be  made  upon  a  statement  prepared  as  the  jstatute  requires.  Simpson  t. 
Ogg  (New),  1,303. 

3K  Appeal  from  an  Order  Dknyinq  an  Appuoation  for  a  New  Teial  made  on 
such  grounds  will  lie  dismissed,  unless  the  transcript  contains  a  statement  of  the 
case  properly  certified  as  to  its  corrects  ess  by  the  judge.    Id. 

32.  Errors  Appearing  in  the  Judgment  Roll  can  not  be  Reviewed  on  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial  only.    Id. 

33.  Conflicting  Charge  to  the  Jury,  if  not  Prejudicial  to  the  Beaten  Partt, 
is  not  ground  for  a  new  trial.     Overland  Mail  etc.  Co.  v.  Carroll  (Col.),  I,  281. 

34.  X£w  Trial  will  be  Granted  when  the  Jury  are  Instructed  to  find  upon  s 
material  fact,  concerning  which  no  evidence  has  been  introduced  at  the  triaL  Tog- 
uini  v..  Hcmsen  (Nev.),  I^  146. 

35.  New  Triai^  when  not  Granted  where  Evidenci;  is  Conflicting. — Where  the 
evidence  is  conflicting,  an  appellate  court  will  not  grant  a  new  trial  upon  the  ground 
that  the  findinss  are  contrary  to  the  evidence,  unless  the  preponderance  is  so  ap- 
parent and  marked  that  the  court  can  have  no  hesitancy  in  declaring  that  the  par- 
ticular finding  under  review  is  against  the  evidence.  Harrington  et  al.  v.  Chambert 
(Utah),  I,  63. 

36.  Whether  an  Appellate  Court  should  Grant  a  New  Trial  for  an  Bkroe 
iu  admitting  evidence  of  a  parol  agreement  between  the  parties  when  a  written 
agreement  was  alleged,  unless  it  is  plain  from  the  case  that  a  different  result  would 
be  reached  on  a  new  trial,  quare.     Tweed  v.  Lowe  (Ariz. ),  I,  658. 

37.  Where  a  Cause  is  Remanded  by  the  Supreme  Covbt  for  further  proceedings, 
unless  the  order  of  the  court  is  restricted,  the  cause  goes  back  to  the  superior  court 
to  be  retried,  subject  to  the  Views  expressed  by  the  supreme  court.  Chandler  v. 
PeopWa  Savings  Bank  et  al.,  Margaret  Poormanj  fntervenor  (Cal.),  Ill,  523. 

38.  When  Material  Issues  are  not  Disposed  of  by  the  verdict  of  a  jury  or  the 
findings  of  a  court,  a  new  trial  must  be  had.    West  v.  Girard  (Cal.),  Ill,  648. 

39.  New  I'rial— Conflici*  of  Evidence. — Where  the  evidence  is  conflicting,  an  order 
granting  a  new  trial  on  the  ground  that  the  verdict  was  excessive,  not  sustained  by 
the  evidence,  and  contrary  to  law  and  evidence,  will  not  be  interfered  with.  Mer- 
zog  V.  Julien  (Cal. ),  III,  525. 

40.  New  Trial — Conflict  of  Evidence. — ^An  order  granting  a  new  trial  on  the  ground 
of  insufficiency  of  evidence  to  justify  the  decision  and  judgment  will  not  be  dis- 
turbed in  the  absence  uf  a  manifest  abuse  of  discretion,  when  there  is  a  substantial 

.    conflict  in  the  evidence  upon  the  main  issues.    Nelson  v.  Floyd;  Fraser  v.  Xelson  ei 
al.  (Cat.),  Ill,  144. 

41.  New  Trial— -Conflict  of  Evidence. — ^An  order  denying  a  motion  for  a  new  trial 
will  not  be  reversed  for  insufficiency  of  the  evidence  to  justify  the  verdict,  when 
the  evidence  is  conflicting.     Salisbury  et  al.  v.  Brovm  (Cal.),  Ill,  618. 

42.  An  Order  Denying  Motion  for  a  New  Trial  will  not  be  reversed  where  there  is 
a  material  conflict  in  the  evidence.    Jack  et  al.  v  Saunders  et  al.  (Cal.),  IU,  480. 

43.  An  Order  Granting  a  New  Trial  will  not  be  Disturbed  when  the  evidence  is 
conflicting.     Reynolds  v.  ScoU  (Cal.),  Ill,  291. 

44.  Order  Granting  Defendant  a  New  Trial  affirmed.  Heinlen  v.  CentariUe  ettc 
Ditch  Company  (Cal.),  Ill,  436. 

45.  Divorce — New  Trial  of  Portion  of  Issues. — In  an  action  for  a  divorce  and  a 
division  of  the  communitv  property,  the  lower  court  has  power  to  order  a  new  trial 
of  the  issues  relating  to  the  character  and  disp9sition  of  the  property  alone,  if  mate- 
rial error  occurred  in  the  trial  of  and  affecting  that  branch  of  the  case  only,  without 
ordering  a  retrial  of  all  the  issues  presented  by  the  pleadings.  Lake  v.  Lake  (Nev.), 
IV,  159. 

See  Amendments,  1;  Appeal,  11,  76;  Bill  of  Exceptions,  5,  6;  Findings,  14,  33; 

Judgment,  25,  26;  Supersedeas. 

NONSUIT. 

1.  A  Nonsuit  may  be  Granted  ^fter  the  Evidence  on  Both  Sides  bas  bkix 
Heard,  in  a  case  where,  if  the  motion  for  the  same  had  been  denied  and  a  verdict 
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tbnnd  for  the  plaintiff,  it  would  have  been  set  aside  aa  nol  supported  by  the  evi- 
dence. Such  practice,  however,  should  be  rarely  resorted  to,  especially  where  the 
plaintiflf  has  introducefl  evidence  in  support  of  all  the  averments  of  his  complaint, 
and  the  materiality  of  establishing  a  further  fact  only  appeared  after  the  defendant 
had  made  out  his  affirmative  defense.     Vanderfcrd  v.  Foster  (Cal.),  I,  857. 

NOTARIAL  PROTEST. 
See  Evidence,  43. 

NOTICE. 

1.  Notice  op  Prior  Equttt. — A  purchaser  of  real  proper^  for  a  valuable  consideration 
ia  not  affected  by  notice  of  a  prior  adverse  equity  received  from  a  stranger  or  person 
not  interested  in  the  property;  nor  will  mere  rumors  or  hearsay  concerning  puch 
equity,  and  communicated  by  such  person,  be  sufficient  to  put  him  on  inquiry  and 
cliarge  him  with  knowledge  of  the  facts  that  he  might  have  thereby  learned.  Park' 
hurst  V.  Ho^ord  (U.  S.  Cir.  Ct.,  Or.),  IV,  311. 

NOTICE  OP  APPEAL, 
See  Appxals. 

NOTICE  OF  LOSS. 
See  iNSURAircs. 

NUISANCE. 

1.  Public  and  Private  NnsAKCE  from  Mining  Debris. — The  Yuba  river  rises  in 
the  Sierra  Nevada  mountains,  and  after  flowing  in  a  westerly  direction  about  twelve 
miles  across  the  plain  after  leaving  the  foot-hills,  joins  the  Feather.  At  the  junc- 
tion, within  the  angle  of  these  two  rivers,  is  situated  the  city  of  Marysville.  The 
Feather  thence  runs  about  thirty  miles  and  empties  into  the  Sacramento.  These 
three  rivers  were  originally  navigable  for  steamboats  and  other  vessels  for  more  than 
one  hundred  and  fifty  miles  from  the  ocean,  as  least  as  far  as  Marysville — the  Sac- 
ramento being  navigable  for  the  largest- sized  steamers.  The  defendants  have  for 
several  years  been  and  they  are  still  engaged  in  hydraulic  miniug,  to  a  very  great 
extent,  in  the  Sierra  Nevada  mountains,  and  have  discharged  and  they  are  discharg- 
ing their  mining  debris — rocks,  pebbles,  gravel,  and  sand — to  a  very  largo  amount, 
into  the  head  waters  of  the  Yuba,  whence  it  is  carried  down,  by  the  ordinary  cur- 
rent and  by  floods,  into  the  lower  portions  of  that  stream,  and  into  the  Feather  and 
the  Sacramento.  The  debris  thus  discharged  has  produced  the  following  effects:  It 
has  filled  up  the  natual  channel  of  the  Ynoa  above  the  level  of  its  banks  and  of  the 
Burrounding  country,  and  also  of  the  Feather  below  the  mouth  of  tlie  Yuba,  to  the 
depth  of  fifteen  feet  or  more.  It  has  buried  with  sand  and  gravel  and  destroyed  all 
the  farms  of  the  riparian  owners  on  either  side  of  the  Yuba,  over  a  space  two  miles 
wide  and  twelve  miles  long.  It  is  only  restrained  from  working  a  similar  destruc- 
tion to  a  much  larger  extent  of  farming  country  on  both  sides  of  these  rivers,  and 
from  in  like  manner  destroying  or  injuring  the  city  of  Marysville,  by  means  of  a 
system  of  levees,  erected  at  great  public  expense  by  the  property  owners  of  the 
county  and  inhabitants  of  the  citv,  which  levees  continually  and  yearly  require  to 
be  enlarged  and  strengthened  to  keep  pace  with  the  increase  in  the  mass  of  debris 
thus  sent  down,  at  a  great  annual  cost,  defrayed  by  means  of  special  taxation.  It 
liaa  polluted  the  naturally  clear  water  of  these  streams  so  as  to  render  them  wholly 
unfit  to  be  used  for  any  domestic  or  agricultural  purposes  by  the  adjacent  proprie- 
tors. It  has  filled  to  a  larse  extent,  and  is  filling  up  the  bed  and  narrowing  the 
channels  of  these  rivers,  and  the  navigable  bays  into  which  they  flow,  thereby  less- 
ening and  injuring^  their  navigability,  and  impeding  and  endangering  their  naviga- 
tion. All  these  effects  have  been  constantly  increasing  during  the  past  few  years, 
and  their  still  further  increase  is  threatened  by  the  continuance  of  the  defendants' 
said  mining  operations:  Held^  that  these  acts,  unless  authorized  by  some  law,  con- 
stitute a  pubhc  and  private  nuisance,  destructive,  continuous,  increasing,  and  threat- 
ening to  continue,  increase,  and  be  still  more  destructive.  H'oodrt^  v.  Xorth 
Bloon\fiM  Gravel  Min,  Co.  (U.  S.  Cir.  pt.,  CaL),  I.  183. 
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2.  Sp£CTAl  Injuries  to  thx  Complainant. — ^Darin;;  all  this  time  the  oomplalnaDt  i^n 

and  he  now  is  owner  in  fee  of  a  block  of  buildings  in  Marys ville,  in  the  biuDQess 
portion  of  the  city,  about  five  hundred  feet  from  the  levee  on  the  Yaba.  Ori^- 
nally  the  steamboat  landing  for  the  city  was  on  the  Yoba,  nearly  opposite  to  tuis 
block,  but  by  reason  of  the  tilling  up  of  that  river  its  navigation  has  been  preventdi, 
and  the  landing  is  now  in  the  Feather,  three  fourths  of  a  mile  distant  from  said 
block.  By  a  break  in  the  levee  of  the  Yuba  during  one  of  its  annual  floods,  the 
city  of  Marysville  was  inundated,  the  water  stood  several  feet  deep  in  this  block, 
debris  was  deposited  in  it;  its  underpinning  was  washed  out  so  that  the  roof  fell 
in,  and  the  repairs  of  these  injuries  cost  between  two  thousand  and  three  thoasand 
dollars.  The  building  is  liable  in  the  same  manner  to  similar  injuries  from  every 
flood  in  the  river.  The  complainant,  also,  owns  two  farms,  one  of  nine  hundred 
and  flfty-two  acres  abutting  on  the  Feather  a  few  miles  below  MarysviUe,  upon 
which  there  was  formerlv  a  public  steamboat  landing  for  shipping  and  receiving 
freight  and  passengers,  but  which  has  become  useless  by  the  filling  up  of  the 
river  in  front;  the  other  of  seven  hundred  and  twenty  acres  abutting  on  the  oppo- 
site bank  of  the  Feather.  Seventy-five  acres  of  one  of  these  tracts  and  fifty  acret 
of  the  other  have  been  completely  buried  and  destroyed  by  the  debris,  and  the 
remaining  portions  ar^  only  protected  from  destruction  by  the  levees,  which,  oa 
several  occasions,  have  broken,  and  the  lands  have  been  damaged  by  water  char^ 
with  debris,  and  they  are  in  danger  of  being  overflowed  and  injured  in  a  similar 
manner  from  a  breach  of  the  levees  at  any  flood.  The  value  of  the  complainant's 
land  has  been  depreciated  from  these  causes;  his  access  to  the  river  from  his  farcxa 
for  the  purpose  of  shipping  or  receiving  freights  has  been  cut  off;  he  has  beea 
obliged  to  pay  an  extraordinary,  onerous,  annual  tax  for  the  erection  and  main- 
tenance of  the  levees  to  protect  his  property  from  the  constantly  increasing  danger 
of  loss  or  destruction.  Jleld^  that  these  facts  constitute  special  injuries  to  the 
complainant,  which  entitle  him  to  maintain  a  suit  in  equity  to  restrain  the  further 
commission  of  the  public  nuisance  created  by  the  defendants.     Id. 

3.  Suit  by  a  Private  Person  to  Restrain  a  Public  Nuisance. — ^When  a  private 

person  has  sustained  special  injuries  from  a  public  nuisance,  he  thereby  gains  a 
standing  in  court  which  enables  him  to  maintain  a  suit  for  such  injury.  In  ti.e 
suit  HO  brought,  the  plaintiff' acts  on  behalf  of  ail  others  who  are  or  may  be  injar</d. 
as  a  public  prosecutor  rather  than  on  his  own  account.  The  court,  in  decidii^g 
such  suit,  has  regard  to  the  interests  of  the  public,  as  well  as  to  those  of  the  plaiai- 
iff.     Id. 

4.  SrcH  Nuisance  not  Authorized  by  Legislation. — ^The  acts  of  defendants  creat- 

ing such  a  public  and  private  nubance  are  not  authorized  or  justified  by  the  legis- 
lation of  congi'ess  recognizing,  permitting,  and  regulating  mining  on  the  pubbo 
lands  of  the  United  States,  or  on  lands  grsCnted  oy  the  government  to  private 
owners  (U.  S.  R.  S.,  sec.  2338,  act  of  1866);  or  by  statutes  providing  for  the  im- 
provement of  the  navigable  rivers  of  California,  which  recoenize  the  injuries  abo>e 
described  as  existing  facts  (river  and  harbor  bills  of  1880  and  1882);  or  by  the  legis. 
lation  of  California  regulating  mining  operations,  or  purporting  to  permit  the  cxi- 
demnation  of  lands  for  the  uses  of  miners  (C.  C.  P.,  sec.  1238,  subd.  5);  or  by  the 
act  of  1878  (sec.  1,  subd.  8),  concerning  the  Sacramento  and  San  Joaquin  rivers,  and 
recognizing  the  injuries  as  above  described  from  the  mining  debris.     Id, 

5.  Nuisances  not  Authorized  by  Implication. — Under  the  provisions  of  the  Cali- 

fornia civil  code,  section  3482,  defining  nuisances,  acts  otherwise  constituting  a 
nuisance  can  not  be  justified  and  legalized  by  implication,  but  only  by  the  express 
authority  of  some  statute.     Id. 

6.  Same,  in  Suit  by  a  Private  Person. — The  same  doctrine  applies  to  a  suit  kroux'ht 

by  a  private  person  who  has  sustained  special  injuries  from  a  public  nuisance,  as  to 
a  suit  brought  by  the  attorney  general,  or  by  some  corporate  portion  of  the  public 
A  public  nuisance  is  not  unlawful  as  to  the  whole  public,  and  lawful  as  to  its  con- 
stituents; it  is  absolutely  and  wholly  unlawful.     Id. 

7.  Powers  op  the  State  to  Authorize  Such  a  Nuisance. — A  statute  of  the  state 

of  California  expressly  authorizing  the  acts  of  the  defendants,  and  the  injuries  cau&eil 
by  them,  would  be  in  conflict  with  the  fourteenth  amendment  of  the  United  Stat<rs 
constitution,  and  with  similar  provisions  of  the  state  constitution.  Such  legislation 
would  either  deprive  the  complainant  and  others  of  their  property  without  due  pro- 
cess of  law,  or  would  take  or  damage  their  property  for  alleged  public  use  without 
compensation.     Id. 

8.  No  PjiKscRiPTivE  Right  Acquired. — The  defendants  have  acquired  no  right  or  title 

by  prescription  to  commit  or  continue  the  nuisance  complained  of,  whether  regarded 
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>M  a  pnblic  or  a  private  nuisance;  there  has  been  no  aoquieecenoe,  either  by  the 
public  or  by  complainant,  in  the  acts  of  defendants  as  done  under  an  adverse  claim 
of  right.     Id.  • 

9.  No  Prescription  in  Favor  of  a  Public  Nuisance. — ^No  right  or  title  can  be  ac- 

quired by  prescription  to  commit,  or  continue,  a  public  nuisance.     Id. 

10.  CcsTOua  OF  MiKERS. — The  acts  of  defendants  are  not  authorized  by  the  '*  customs 
of  miners  "  recognized  by  the  legislation  of  California  and  of  congress,  which  cus- 
toms so  recognized  are  only  local,  not  general  customs.  A  custom  which  authorized 
such  acts,  if  it  existed,  would  be  *'  in  conflict  with  the  laws  and  constitution  of  the 
state,"  and  would  be  illegal  and  void.    Id. 

11.  Hydraulic  Mining — Public  Nuisance  to  Navigable  Stream — ^Right  of  Pub- 
lic TO  Enjoin. — ^The  record  of  the  case  shows  that  the  Qold  Run  Ditch  and  Min- 
ing Company  has  been  since  August,  1870..  a  cori)oration  existing  under  the  laws  of 
the  state  of  California,  for  the  purpose  of  mining  by  the  hy<haulic  process,  and 
sellins  water  to  miners  and  others;  and  that  it  is  now,  and  its  predecessors  have 
been  for  several  years  last  past,  in  possession  of  five  hundred  acres  of  mineral  land, 
situated  adjacent  to  the  North  Fork  of  the  American  river,  and  of  certain  mines  on 
said  land,  which  it  works  by  the  hydraulic  process.  The  natural  surface  of  this 
land  lies  about  one  thousand  feet  above  the  river;  and  all  the  material  of  the  mines 
upon  the  land^-consisting  of  about  twenty  millions  cubic  yards  of  material  com- 
posed mostly  of  sand,  gravel,  small  stones,  cobbles,  and  bowlders,  mixed  with  small 
particles  of  gold — is  capable  of  being  worked  off  into  the  river.  For  the  purpose 
of  mining  this  tract  of  land  by  the  hvdraulic  process  the  company  has  conducted  to 
its  mines,  bv  means  of  ditches  and  iron  pipes,  a  large  quantity  of  water,  which  it 
uses  and  will  continue  to  use,  under  a  vertical  pressure  of  several  hundred  feet,  dis- 
charging water  through  "little  giants"  and  "monitors,"  and  dumping  all  the  tai[- 
ings  from  its  mines  into  the  river.  In  that  manner  it  has  been  carrying  on  its  mining 
operations  upon  said  land  for  about  eight  years  last  past;  and  up  to  the  time  of  com- 
mencing this  action,  and  during  about  ^ve  months  of  each  year  of  said  period,  has 
been  duly  discharging  into  the  said  river  between  four  and  five  thousand  cubic 
yards  of  solid  material  from  its  said  mine,  to  wifc,  of  bowlders,  cobbles,  gravel,  and 
sand,  making  a  yearly  discharge  of  at  least  six  hundred  thousand  cubic  yards,  and 
will  continue  to  discharge  that  quantity  annually  if  the  working  of  said  mine  be 
permitted  to  continue,  and  at  such  rate  it  will  require  some  thirty  years  to  mine  out 
and  exhaust  said  mineral  land.  Of  the  material  thus  discharged  into  the  river  a 
large  portion  has  been  washed,  from  the  place  of  discharge  or  dump,  down  the  river, 
and,  commingled  with  tailings  from  other  hydraulic  mines,  and  still  other  materi^ 
which  is  the  product  of  natural  erosion,  haa  been  deposited  in  the  beds  and  chan- 
nels of  the  American  and  Sacramento  rivers  and  their  confluents,  but  mostly  in  tlie 
American,  and  upon  lands  adjacent  to  both  rivers.  The  deposits  of  this  material 
upon  the  beds  and  along  the  channels  of  the  rivers,  and  through  the  Suisun  bay  and 
into  the  San  Pablo  and  San  Francisco  bays,  have  already  filled  and  raised  the  beds 
of  both  rivers.  The  bed  of  the  American  has  been  raised  from  ten  to  twelve  feet, 
and  in  some  places  more,  and  the  bed  of  the  Sacramento,  to  a  great  extent  below 
the  mouth  of  the  American,  from  six  to  twelve  feet.  In  consequence,  the  beds  of 
the  two  rivers  have  shallowed  and  their  channels  widened  so  that  the  depths  of  the 
riven  have  greatly  lessened  and  their  liability  to  overflow  has  been  materially  in- 
creased, causing  the  frequent  floo<ls  to  extend  their  area  and  to  be  more  destructive 
than  they  otherwise  would  have  been,  and  covering  thousands  of  acres  of  good  land 
in  the  Sacramento  valley  with  mining  debris.  And  as  the  rivers  are  at  all  times 
parrying  in  suspension  the  lighter  earthy  matter  from  the  mines,  and  washing  down 
•the  heavier  debris,  they  are  likely  to  fill  more  rapidly  in  the  future  in  proportion  to 
the  quantity  of  hydraulic  tailings  than  in  the  past,  and  to  cause  much  further  and 
grea4«r  injury  in  the  future  to  large  tracts  of  land — probably  rendering  them,  within 
a  few  years,  unfit  for  cultivation  and  inhabitancy.  Besides,  the  discharge  from  the 
mines  so  fouls  the  water  of  the  American  river  at  all  points  below  as  to  make  it  un- 
fit for  any  domestic  use  by  the  inhabitants.  And  from  the  same  cause  the  naviga- 
tion of  the  Sacramento  river  has  been  so  greatly  impaired  thafc  the  river,  which, 
until  the  year  1862,  was  navigated  as  far  as  the  city  of  Sacramento  without  diffi- 
culty by  steamers  of  deep  draft,  to  wit,  by  boats  drawing  nine  or  ten  feet  of  water, 
has  been,  since  the  year  1862,  unna\ngable  as  far  as  the  city  of  Sacramento  by  boats 
of  deep  draught,  except  during  high  water,  instead  of  at  all  times  as  formerly. 
And  there  is  imminent  danger,  if  the  acts  of  the  defendant  and  others  engaged  in 
hydraulic  mining  are  allowed  to  continue,  that  the  beds  and  channels  of  the  lower 
portion  of  the  American  river,  and  of  the  Sacramento  river  below  the  mouth  of  the 
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Amdrican,  will  be  bo  filled  and  choked  up  by  tailings  and  other  deposits  that  said 
rivers  will  be  turned  from  their  channels,  cutting  new  waterways,  injuring  or  'ie- 
stooying  immense  tracts  of  land,  and  probably  will  result  in  greatly  impairing  the 
navigation  of  the  Sacramento  river.  Ilrld^  that  such  acts  of  the  defendant  coosii- 
tutea  a  public  nuisance,  which  might  be  enjoined  in  an  action  in  the  name  of  the 
people  of  the  state,  although  other  mining  companies,  acting  separately  and  inde- 
pendently  of  each  other,  contributed  in  producing  such  nuisance.  People  v.  Gold 
Hun  Ditch  and  Mining  Co,  (Gal.),  IV,  611. 

12.  Co  CRTS  WILL  Take  Judicial  Notice  of  the  Navioabilttt  of  the  Sac&amento 
River.     Id, 

13.  The  Same — ^Nctisakce  upon  Navigable  Stream. — Navigable  streams  are  public 
highways,  in  which  the  people  of  the  state  have  controlling  and  paramount  rights, 
and  all  unauthorized  intrusions  upon  the  same  for  purposes  unconnected  with  the 
rights  of  navigation  or  passage  are  nuisances.     Id, 

14.  The  Same — Joindcr  of  Parties  Ck>KTRiBnTiNa«TO  Nuisance. — ^In  an  action  to 
abate  a  public  or  private  nuisance,  all  persons  eneaged  in  the  commission  of  the 
wrongful  acts  which  constitute  the  nuisance  may  be  enjoined  jointly  or  severally. 
Id. 

15.  Public  Nuisance — ^Right  to  CJontinue  can  not  be  Acquired  by  Custom.— 
The  right  of  private  individuals  or  corporations  to  make  use  of  the  waters  of  nav- 
igable streams  as  a  place  of  deposit  for  their  mining  debris,  so  as  to  destroy  the 
uavigabikty  of  such  streams,  can  not  be  acquired  by  custom.     Id, 

16.  The  Same— -Can  not  be  Acquired  by  Prescription. — The  right  to  continue  a 
public  nuisance  can  not  be  acquired  by  prescription.  Against  such  nuisance,  how- 
ever long  continued,  the  state  is  bound  to  protect  the  people;  and  for  that  pur|  ose 
the  attorney  general  has  the  power  to  institute  a  proceeding  in  equity  in  the  name 
of  the  people  to  oompel  the  aiscontinuance  of  the  acts  which  constitute  the  nui- 
sance.   Id, 

17.  Hydraulic  Mining — ^Injunction  Subject  to  Conditions. — ^The  plaintiff  being 
entitled,  upon  the  facts  found,  to  a  perpetual  injunction  to  compel  the  discontinu- 
ance of  the  acta  complained  of,  as  stated  in  the  preceding  opinion,  the  court  can  not 
make  the  injunction  subject  to  the  condition  that  *'  the  defendant  may  at  any  time, 
as  it  may  be  advised,  apply  to  the  court  to  have  the  decree  and  restraining  order 
modified,  or  vacated  and  set  aside.  And  whenever,  upon  such  showing,  it  shall 
appear  that  sufficient  means  have  been  provided  to  impound,  detain,  and  hold  bav-k 
such  tailings  at  any  point  on  said  American  river  above  Alder  creek,  and  that  &uch 
means  are  sufficient  to  detain  all  bowlders,  cobble-stones,  gravel,  and  the  heavier 
sand,  then  said  defendant  shall  be  entitled  to  have  said  decree  vacated  and  set 
aside."    Id. 

18.  Nuisance— Abatement  of,  by  Municipality. — A  city,  the  charter  of  which  em- 
powers it  to  **  make  regulations  to  secure  the  general  heiedth  of  the  inhabitants,  to 
declare  what  shall  be  a  nuisance,  and  to  prevent  and  remove  the  same,"  may  by 
ordinance  define,  classify,  iCnd  enact  what  things  or  classes  of  things,  and  under 
what  conditions  and  circumstances  such  specified  things,  are  to  constitute  and  be 
deemed  a  nuisance.  But  it  can  not,  by  a  mere  resolution,  declare  a  particular 
thing,  such  as  a  water  ditch,  a  nuisance,  which  has  not  theretofore  been  pronounced 
to  1^  such  bv  law,  or  so  adjudged  by  judicial  determination,  and  order  its  sum- 
mary removal.  Whether  such  ditch  is  a  public  nuisance  must  bo  judiciallv  deter- 
mined before  it  can  be  lawfully  abated,  either  by  the  public  or  an  individuaL  Cily 
of  Denver  v.  Mullen  (Col.),  H,  852. 

19.  The  Same — Besides  the  Remedy  by  Indictment,  a  civil  action  lies  to  preventer 
abate  a  public  nuisance,  on  behalf  of  thepublic,  by  its  proper  officers.    Id. 

20.  Abatement  of  Nuisance — Judgment — Findings — Verdict. — Section  5  of  article 
6  of  the  constitution  confers  jurisdiction  upon  the  superior  court  of  actions  to  pre- 
vent or  abate  a  nuisance,  as  a  special  and  not  as  an  equitable  tribunal,  with  refer- 
ence to  such  actions.  When,  therefore,  an  action  to  abate  a  nuisance,  and  for  dam- 
ages, is  tried  by  a  jury,  the  general  verdict  for  damages  includes  a  finding  in  favor 
of  plaintiff  upon  all  the  issues,  and  the  judgment,  besides  adjudging  damages,  may 
order  an  abatement  of  the  alleged  nuisance.     In  such  action  the  findings  of  the 

i'ury  are  not  merely  advisory  upon  the  court.     Learned  et  al  v.  CcuUle  el  al.  (Cal.), 
II,  154. 

21.  Supervisors — Roadmaster— Nuisance,  Abatement  of. — The  board  of  supervisors 
of  a  county  can  not  authorize  a  roadmaster  to  do  an  unlawful  act,  and  their  direc- 
tion to  do  a  lawful  act  which  operated  an  injury  would  constitute  no  defense  to  an 
abatement  thereof  as  a  nuisance,  unless  it  at  least  affirmatively  appeared  that  the 
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work  ooald  not  be  done  equally  well  in  such  manner  as  woald  not  produce  tbe  in- 
jurious result.    Id, 

22.  Kdisance— PuBUO  Boad — Parties. — In  an  action  to  abate  a  nuisance  caused  by 
the  interference  of  private  individuals  with  a  public  road,  neither  the  county  nor 
its  supervisors  are  necessary  parties.  Such  county  Lb  not  responsible  for  injuries 
suffered  by  private  parties,  because  it  did  not  restore  the  road  to  its  former  con- 
dition.    Id, 

23.  Possession  as  Evidencs  of  Title — ^Nuisance. — Actual  possession  of  land  is  evi- 
dence prima  /ode  of  ownership;  and  one  in  possession  may  maintain  an  action 
upon  a  nuisance  which  injuriously  affects  his  enjoyment  of  the  possession.     Id. 

24.  Rights  ov  Persons  to  Use  and  Enjoyment  of  Profertt. — Any  person  may  use 
his  own  property  in  such  lawful  manner  as  to  him  may  seem  fit,  having  reference 
always  to  the  right  of  others  to  use  their  property.  But  a  person  can  not  use  his 
own  property,  even  in  and  about  a  business  in  itself  lawful,  if  it  be  used  in  such  a 
manner  as  to  seriously  interfere  with  another  in  tbe  enjeyment  of  his  property. 
Tutbneretal,  v.  California  Street  Railroad  Co,  (Cal.),  IV,  629. 

25.  The  Same — ^Nuisance— Street-railroad — License,  when  not  a  Justification. — 
The  defendant  corporation  operated  a  street-railroad  along  a  street  in  that  portion 
of  San  Francisco  usually  devoted  to  dwelling  purposes,  and,  for  the  purpose  of  using 
steam  as  a  motive  power  in  propelling  its  cars  by  means  of  a  cable,  constructed  a 
building  on  a  lot  adjoining  the  plaintiff's  premises  for  use  in  connection  with  its 
street-railroad,  as  a  car  and  engine  house,  ouch  use  produced  a  loud  and  continuous 
noise;  caused  the  plaintiff  *b  house  to  be  constantly  soaken  and  jarre<l;  cracked  the 
plastering  in  his  rooms,  and  covered  his  premises  and  furniture  with  soot.  Held, 
that  such  acts  of  the  defendant  constituted  a  nuisance  for  which  it  was  liable, 
although  tbe  municipality  of  San  Francisco  had  granted  it  a  franchise  to  operate  its 
road,  and  all  its  structures  and  machinery  were  necessary  to  that  end,  and  were 
properly  constructed.     Id, 

26.  Abatement  of  Pending  Action — Damages. — In  an  action  to  recover  damages  for 
injuries  caused  by  such  nuisance,  the  fact  that  the  defendant  has,  since  the  com- 
mencement of  the  action,  remedied  the  evil  complained  of  does  not  interfere  with 
plaintiff's  right  to  recover  for  injuries  sustained  before  the  commencement  of  the 
action.    Id, 

27*  Measure  of  Damages — Yalitx  of  Injurt.— In  such  action  the  plaintiff  need  not 
prove  his  injury  by  value;  it  iS  for  the  jury  to  determine  a  reasonable  sum  as  proper 
i^ompensation.    Id, 

See  Acquisscsncb,  1;  San  Francisco,  1.. 

KUL  TIEL  RECORD. 
«.  JSee  Judgment,  61. 

OAKLAND  SEWER. 
See  Constitutional  Law,  10. 

OATH. 
See  Jury  and  Jurors,  24. 

OBLIGATION, 
See  Contracts,  12. 

OBSTRUCTING  THE  MAIL. 

1.  Obstructing  the  Pas.sage  of  the  Mail, — The  defendant  and  others,  discharged 
railway  laborers,  to  the  number  of  one  hundred  and  fifty,  assembled  at  Pendleton, 
Oregon,  and  by  threats  of  violence  prevented  the  daily  train  of  the  Oregon  Railway 
and  Navigation  Company,  including  the  mail-car  with  the  United  States  mail 
therein,  from  proceeding  to  Portland,  oecause  the  conductor  would  not  permit  them 
to  ride  thereon  to  Portland  free  of  charge,  on  the  ground  that  they  had  no  money, 
and  the  company  having  **  passed  them  up,"  ought  to  *'pass  them  down;"  and  for 
the  same  reason,  and  by  the  same  means,  prevented  the  conductor  from  detaching 
said  mail-car  from  said  train  and  sending  it  to  Portland  with  the  United  States 
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mail  therein.  Held,  that  whether  the  company  was  under  any  legal  obligation  to 
carry  the  defendant  to  Portland  free  of  charge  or  not,  he  had  no  right  to  prerent 
the  conductor  from  sending  the  mail-car  on  to  Portland,  as  he  did;  and  that  the 
conduct  of  the  defendant  and  his  associates  being  unlawful,  and  necessarily  causiog 
the  passage  of  the  mail  to  be  obstructed,  the  law  imputes  to  him  an  intention, 
whaterer  the  primary  purpose  of  his  conduct  was,  to  cause  such  obstruction,  aod 
therefore  he  is  guilty  of  obstructing  and  retarding  the  passage  of  the  mail,  con- 
trary to  section  3995  of  the  reyiaea  statutes.  United  States  v.  Kane  (U.  S.  Cir. 
Ct.,  Or.),  I,  653. 
2.  Passengbs  on  Train. — A  person  who  is  entitled  to  travel  on  a  railway  car  may  go 
upon  the  same  peacefully,  and  remain  therein  until  he  arrives  at  his  destination; 
and  if  the  conductor  undertakes  to  put  him  off  on  the  sround  that  he  is  not  enti- 
tled to  travel  thereon,  he  may  resist  force  with  force;  but  if  the  conductor  stops 
the  train  on  his  account,  and  undertakes  to  detach  the  mail-car  therefrom  and  eenJ 
it  on  with  the  mail,*he  has  no  right  to  prevent  him  from  so  doing,  and  if  he  dues 
his  act  is  unlawful.    Id, 

OCCUPATION'. 

See  Possession^ 

OPINION  OF  COURT. 
See  JuBiSDicnoN,  4. 

ORDERS. 
See  Appeal,  12-16;  Cxrtiorabi,  13;  New  Tkiax,  27« 

ORDINANCE. 

See  Corporations,  57;  Eamnsirp  Domain,  6;  Launbkt  Obdhuitox;  Plbadino  a5D 

Practice,  6.  ' 

OREGON  DONATION  ACT. 

1.  "  Oregon  Donation  Act,"  Title  under.  —  Under  this  act,  by  which  there  "  is 

granted  "  to  every  man  answering  to  a  certain  description,  or  if  married,  to  him  and 
to  his  wife  in  equal  parts,  a  tract  of  land  of  specified  area,  upon  certain  prescribed 
conditions  of  selection,  and  in  consideration  of  residence  and  cultivation  for  a  cer- 
tain period,  the  United  States  holds  the  position  of  seller  and  the  donee  that  of  per- 
chaser.  As  soon  as  the  necessary  selection  has  been  made,  and  the  prescribed  resi- 
dence and  cultivation  completed,  the  transaction  is  closed,  so  far  as  the  sale  is  con- 
cerned. Final  proof  is  no  part  of  the  consideration  which  the  grantee  gives,  but  is 
merely  evidence  to  satisfy  the  land-office  that  the  right  of  the  grantee  is  perfect,  and 
entitles  him  to  a  patent.  The  act,  and  not  the  patent,  works  the  transfer  of  title. 
The  patent  lb  formal  and  solemn  evidence,  and  when  issued  relates  back  as  of  the 
date  when  a  tit  grantee,  rendering  full  consideration,  had  apjpeared.  Title  under 
this  donation  act  is  always  complete  before  a  patent  issues,  and  the  patent  issues  by 
virtue  of  %  title  complete,  and  not  otherwise.  Brogue  v.  Schqfield  et  al.  (W.  T.), 
11,485. 

2.  The  Same — Partition  by  Minors — Acquiescence — Estoppel. — ^Previous  to  1853, 

Amos  Short,  who  was  married,  had  duly  selected,  under  the  Oregon  donation  set, 
a  tract  of  land,  which  is  the  subject-matter  of  the  present  controversy,  and  with 
his  wife  had  resided  upon  and  cultivated  it  in  full  compliance  with  said  set, 
so  as  to  entitle  himself  and  wife  to  a  patent,  subject  to  survey  by  the  United  States 
surveyor.  In  1853  he  died,  leaving  a  widow  and  children.  All  the  reqniremcDts 
of  said  act  had  been  complied  with,  and  the  widow  and  children  of  Amos  Short 
held,  prior  to  and  in  the  year  1855,  in  undivided  shares,  all  disposable  interest  in 
and  to  said  tract  of  land,  and  were  entitled  to  a  patent  therefor  from  the  United 
States.  In  1855  they  agreed  to  make,  and  did  make,  a  parol  division  or  partition 
of  this  whole  tract  into  nalves;  the  east  half  was  assigned  to  the  widow,  and  the 
west  half  to  the  children.  This  partition  was,  of  course,  subject  to  the  survey  and 
division  made  by  the  surveyor-general,  and  to  the  division  line  which  he  might  de- 
termine.    The  children,  assuming  that  the  west  half  belonged  to  themselves,  prtn 
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ceeded  in  1856  to  make  a  partition  of  it  and  to  determine  their  own  sliares  in  sev- 
eralty. To  this  end,  those  who  were  of  age  applied  personally,  and  those  who  were 
minors  applied  by  guardian,  to  the  proper  probate  court  for  a  partition.  Proceed- 
ings were  thereupon  had,  by  which  the  probate  court,  in  form  at  least,  decreed  a 
partition  of  the  west  half  amone  the  children.  To  this  partition  all  of  the  children 
actually  and  willingly  consented  by  each,  either  personally  or  by  guardian,  taking 
possession  and  control  of  his  or  her  portion  in  severalty,  and  by  mutually  payin^f 
and  accepting  owelty  sufficient  to  fullv  equalize  all  the  allotments.  In  1874  the 
United  States  surveyor-general  dividea  the  land  between  the  widow  and  the  heirs, 
and  amonff  the  heirs  themselves,  in  exactly  the  same  manner  in  which  they  them- 
selves had  partitioned  it  in  1856.  Under  these  partitions,  G.  H.  Short,  one  of  the 
minor  children,  became  entitled  to  and  possessed  of  a  share  of  said  west  half  known 
as  lot  7*  which  is  the  land  in  controversy.  He  held  and  used  that  lot  as  his  own 
until  1865.  Li  that  year,  his  guardian,  acting  under  direction  of  the  court  of  probate, 
sold  said  lot  to  the  appellee,  Schofield,  for  a  fair  price,  which,  under  direction 
of  the  court,  was  applied  in  paying  a  mortgage  upon  the  premises  and  other  debts 
proved  and  allowed  against  said  minor's  estate.  G.  H.  Short  became  of  age  in  18G0. 
In  1878,  twelve  years  after  attaining  his  majority,  during  which  interval  he  had  not, 
by  word  or  act,  objected  to  any  of  the  foresoing  proceedings,  he  gave  to  the  appel- 
lant's grantor  a  quitclaim  deed  of  all  his  risnt,  title,  and  interest  in  the  said  dona- 
tion claim:  and  about  the  same  time  the  oSier  heirs  gave  to  the  appellant's  grantor 
similar  deeds  of  their  respective  interests.  At  the  execution  of  these  latter  convey- 
ances, periods  varying  from  one  to  twenty-one  years  had  elapsed  since  each  one 
of  the  heirs  had  become  of  age,  durins  which  times  none  of  them  had  made  any 
objection  to  the  various  proceedings  aoove  described.  Meanwhile  the  appellees 
have  put  upon  the  premises  permanent  improvements  of  great  value.  Held,  that 
even  if  the  proceedings  in  the  probate  court  for  the  partition  and  for  the  sale  were 
irregular,  the  said  heirs  were  estopped  by  their  long  acquiescence,  after  attaining 
their  majority,  from  objecting  to  the  regularity  and  validity  of  the  partitions  which 
had  been  made,  or  of  the  sale  of  the  land  by  order  of  the  probate  court;  and  that 
their  quitclaims  to  appellant's  ^pnantor  conveyed  no  right,  title,  or  interest  in  the 
premises.    Id, 

See  FuBLio  Lands,  11,  12. 

OUSTER. 
Bee  EjxcfiMSNT,  7. 

OWNERSHIP. 
SeeliABOiRT,  11;  Stbbets  and  Highways,  18» 

PARENT  AND  CHILD. 
JSee  Chinesx  Restbichon  Aciv  4)  9« 

PAROL  EVIDENCE. 
See  EviDENCS. 

PARTICULARS. 
See  Bill  of  Pabticulabs. 

PARTIES. 

1.  An  AcnoN  on  a  FoRTHOOMiNa  Bond  mat  be  Brought  in  the  name  of  the  sheriff, 

for  the  use  and  benefit  of  the  real  parties  in  interest,  against  the  sureties  on  such 
bond,  without  joining  their  principal,  and  without  showing  that  judgment  has  been 
obtained  against  the  principal  or  that  the  phdntiff  has  exhausted  his  remedies  against 
him.     Wagner  v.  Romero  (N.  M.),  II,  269. 

2.  Pefect  of  Pabtibs  in  Action  against  Pabtnkbship. — In  an  action  against  a  part- 

nership a  defect  of  parties,  consisting  in  a  failure  to  name  tiie  individuals  compos- 
ing the  firm,  is  waived  by  the  appearance  of  the  defendants,  without  specifically 
objecting  to  the  defect.    Baxter  et  al,  v.  Scdand  et  al.  (Wash.),  it  552. 
Dzowz  I-IV.   11 
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3.  Assignee — Real  Paktt  in  Interest. — An  assignee  of  a  note  and  account  sued  on 

is  the  real  pai'ty  in  interest,  within  the  meaning  of  the  code  of  civil  procedare,  al- 
though the  consideration  for  the  assignment  is  a  payment  to  be  made  to  the  assignor 
after  recovery  in  the  suit.     Bassett  v.  Inman  (Col. ),  II,  5)4. 

4.  "Party,"  Meaning  of. — The  word  " party  "  imports  the  person  or  persons  having 

a  joint  right  or  liability,  wheither  one  or  more.  People  v.  O^Loughlin  (Utah),  1, 164. 
6.  Foreclosure  of  Mortgage — Parties  to  Action  fob. — In  an  action  to  foreclose  a 
mortgage,  after  a  conveyance  of  the  mortgaged  premises  and  the  death  of  the  mort- 
gagor, when  no  judgment  against  the  estate  of  the  latter  is  asked  for,  it  is  unneces- 
sary for  the  mortgagee  to  present  the  note  and  mortgage  to  the  administratrix  of 
such  estate  for  allowance.  The  mortgagee  may  maintain  such  action  ac^nst  the 
grantee  of  the  mortgaged  premises  alone,  without  serving  the  administratrix,  as  she 
was  not  a  necessary  party  to  the  action.     Richards  v.  Hutchinson  (Nev.),  I,  659. 

6.  The  Infant  Scccessors  in  Interest  of  Deceased  Defendants  in  an  Actios 

FOR  Partition  may  be  substituted  for  such  defendants  on  motion,  w^ithout  the  issc- 
ance  of  a  summons  to  biing  them  in.  Such  infants  may  appear  by  their  general 
guardians,  or  by  guardians  ad  litem  appointed  for  them,  and  where  the  record  'n 
silent  as  to  their  manner  of  appointment,  the  regularity  of  such  appointment  will 
be  presumed.     Emeric  v.  Alvarado  (Cal.),  I,  708. 

7.  Misjoinder  of  Plaintiffs  in  a  Mortgage  Foreclosxtre  Suit. — In  a  sait  to  fore- 

close a  mortgage,  where,  in  addition  to  the  proper  plaintiffs,  other  parties  were  ca- 
necessarilv  and  improperly  joined  as  co-plaintiffs,  and  a  demurrer  was  interposed  to 
the  complaint  on  that  ground,  the  supreme  court,  on  appeal,  may  render  a  final 
judgment  in  favor  of  the  proper  plaintiffs,  and  direct  the  court  below  to  amend  the 
complaint  by  striking  out  the  pau:^ies  improperly  joined  as  co-plaintiffs,  with  such 
provisions  as  may  be  necessary  to  protect  their  rights.  J)e  Celis  v.  Porter  (Gal.)t  h 
575. 

8.  Plaintiff  Who  is  not  the  Real  Party  in  Interest  in  an  action  on  a  proroiaaory 

note  can  not  assign  the  same  so  as  to  entitle  his  assignee  to  prosecute  such  action  in 
his  own  name.    Skewes  v.  Dunn  (Utah),  I,  628. 

9.  Substitution  of  a  Different  Plaintiff  wiLt  not  be  Allowed  when  it  wouli 

result  in  injury  to  any  right  of  the  defendant.     Id, 

10.  Substitution  of  a  Wife  as  Plaintiff  in  the  Place  of  her  Husband  should  not 
BE  Allowed,  when  the  effect  of  such  substitution  would  be  to  permit  her  to  testify 
in  her  own  behalf,  unless  such  substitution  is  made  on  condition  that  she  does  no: 
testify.    Id, 

11.  Principals  and  Sureties  on  an  Injunction  Bond  mat  be  Sued  Together  in  an 
action  for  the  breach  of  the  conditions  thereof,  and  the  damages  assessed  and  awarded 
in  such  action.     Duckeit  v.  Price  (Col.),  I,  495. 

12.  Tenants  at  Will  of  a  Trustee  are  not  Necessary  or  Proper  Parties  in  an 
action  against  the  trustee  to  compel  a  conveyance  of  the  trust  estate.  Reynddi  v. 
Xi^ncA(Cal.),I,  344. 

13.  Heirs  of  a  Deceased  Mortgagor  Need  not  bb  Made  Parties  in  an  action  against 
his  executor  or  administrator  to  foreclose  the  mortgage.  BayUy  v.  Muche  (Cal.),  I, 
125,  263. 

14.  One  to  Whom  Lands  are  Granted  for  the  Purpose  of  Maintaining  an  Acnox 
connected  with  the  ownership  thereof  may  prosecute  such  action  in  his  own  nam«, 
notwithstanding  there  is  an  oral  agreement  between  him  and  his  grantors  that  n|K>Q 
the  termination  of  the  litigation  he  would  reconvey  such  lands   to  his  respective 

f;rantor8.     Smith  v.  Logan  (Nov.),  I,  391. 
N  AN  Action  between  Certain  Appropriators  of  Water  to  Determine  their 
Relative  Rights  thereto,  another  appropriator,  higher  up  the  stream,  whoretorui 
the  water  taken  by  him,  undiminished  in  quantity,  before  the  stream  reaches  t!j« 
appropriator  whose  rights  are  interfered  with,  is  not  a  necessary  party.     Id. 

See  Appeals,  16,  31,  73;  Cancellation,  6;  Corporations,  27;  Fraud,  7-9, 15;  Insfr. 
ANCE,  2;  Judgment,  38,  39;  Lease,  3;  Libel;  Married  Women,  7, 8;  Mortoage, 
11,  24,  31;  Negligence,  32;  Negotiable  Instruments,  1-3;  Nuisanci,  11, 13,22: 
Partnership,  15;  Pleading  and  Practice,  32;  Streets  and  Highways,  16, 17; 
Supplementary  Proceedings,  3, 4;  Swamp  Lands,  8, 9;  Trusts;  Water  Ricnrs, 
20. 

PARTITION. 

1.  Partition  of  Grant  by  Judge  of  Fir.st  Instance— Power  of,  to  Make.— In  a 
proceeding  before  the  jndge  of  first  instance  for  the  partition  of  land  grantod  by 
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the  Mexican  government  to  several  grantees  within  larger  and  unlocated  boundarieSy 
the  attempt  of  such  judge  to  fix  the  boundaries  of  the  land  granted  conld  give  no 
additional  force  to  the  jndgment  of  partition.  If  iaridical  possession  had  pre- 
viously been  given,  its  effect  would  be  to  confine  all  the  rights  of  the  grantees 
within  the  limits  of  such  juridical  possession,  and  the  judge  could  not,  pendente  lite, 
or  by  his  judgment,  extend  their  rights  beyond  such  limits.  If  juridical  possession 
had  not  been  given,  the  right  of  the  grantees  or  their  assigns  to  the  temporarv  pos- 
session of  all  the  lands,  as  the  same  appeared  from  the  dieeilo  and  grant,  could  not 
be  extended  beyond  the  exterior  limits  thus  appearing.  Mound  City  Land  and 
Water  Association  v.  Phillips  (Cal.),  I,  679. 

2.  Such  Jddgmes^t  of  Partition  was  binding  and  conclusive,  if  at  all,  only  with  re- 

spect to  its  subject-matter.  It  affected  merely  the  right  to  the  temporary  possession 
previously  held  in  common.  The  lands  beyond  the  boundaries  which  the  United 
States,  as  successor  of  Mexico,  established,  continued  to  be  government  property 
until  such  boundaries  were  established.  The  right  of  the  grantees  to  possess  the 
same  was  not  an  equitable  right  which  ripened  into  a  legal  title  to  the  same  lands 
■upon  final  measurement;  it  was  contingent,  and  limited  in  time,  as  to  the  lands 
which  should  be  excluded  by  the  final  measurement.     Id. 

3.  Such  Partition  as  to  Lands  without  thk  Limits  of  the  Final  Survey  after- 

wards Made  had  effect,  even  as  to  the  parties  to  it,  only  while  their  occupation 
lasted  with  the  consent  of  the  government,  and  ceased  to  operate,  as  a  whole,  if  it 
made  no  provision  for  the  separate  disposition  of  the  specific  portion  with  respect  to 
which  the  rights  of  the  grantee  ultimately  became  perfect,  when  the  boundaries  of 
such  specific  portion  were  determined.     Id, 

4.  In  All  Actions  for  Partition,  Including  Those  Provided  for  in  Section  760 

OF  the  Code  of  Ctvil 'Procedure,  before  Any  Partition  is  Ordered  or  can 
BE  Made,  the  interests  and  shares  of  all  the  parties  must  be  determined  and  ad- 
judged by  the  court,  and  also  the  moieties  in  wliich  the  land  is  to  be  divided.  Such 
moieties  must  l)e  specified  in  the  interlocutory  judgment,  so  that  the  referees  ap- 
pointed to  make  the  partition  may  have  no  question  of  title  to  determine,  and  may 
intelligently  discharge  the  duties  as  to  making  the  allotments  devolved  on  them  by 
the  decree.  An  interlocutory  decree  which  fails  to  observe  such  requirements  is 
erroneous.     Emeric  v.  Alvarado  (Cal.),  I,  708. 

5.  Evidence  of  the  Petition   of  a  Testamentary  Executor  to  the  Board  of 

Land  Commissioners  for  the  confirmation  of  a  Mexican  grant  to  his  testator,  is 
admissible  in  an  action  for  the  partition  of  such  grant,  when  offered  along  with  a 
copy  of  the  will  attached  to  the  petition,  the  opinion  of  the  boai'd  confirming  the 
claim,  and  the  decree  of  confirmation.     Id. 

6.  An  Attempted   Partition  of  a  Mexican   Grant,  the  Boundaries  of  Which 

HAD  Never  been  Determined  by  the  United  States,  in  pursuance  of  a  written 
agreement  for  partition,  in  which  all  the  tenants  in  common  of  such  grant  are  named 
ajB  parties,  is  null  and  void  when  it  appears  that  some  of  such  parties  never  executed 
such  agreement,  or  where  a  much  larger  tract  of  laud  was  included  in  such  at- 
tempted partition  than  was  included  within  the  boundaries  of  such  giant  as  the 
same  were  finally  determined  by  the  survey  approved  by  the  United  States  courts. 
And  the  same  is  true  of  all  other  deeds  and  transactions  between  such  parties,  the 
object  and  purpose  of  which  are  to  facilitate  and  perfect  such  partition,  when  tlie 
same  is  the  only  consideration  on  which  they  are  founded.     Id, 

7.  Partition — Tenancy  in  Common — Partnership. — A  tenant  in  common  of  land  is 

entitled  to  a  partition,  although  he  has  never  been  in  actual  occupancy,  and  not- 
withstanding his  ffrantor  and  the  defendant  co-tenant  were  copartners  in  the  crops 
raised  on  the  land.     Voce  v.  Daveggio  (Cal.),  Ill,  491. 

8.  A  Suit  to  Set  Aside  a  Decree  for  the  Partition  of  Land  should  be  Brought 

in  the  county  where  such  laud  is  situated.     Bent  v.  Maxwell  etc.  Co.  (N.  M.),  Ill,  8. 

9*  Pendency  of  a  Suit  for  Partition  in  the  State  Courts,  such  suit  being  in  the 
nature  of  a  proceeding  in  rem,  is  a  bar  to  a  subsequent  suit  for  partition  of  the  same 
land  in  the  United  States  courts,  brought  by  a  successor  in  interest,  pendentr  life^  of 
some  of  the  parties  to  such  former  suit  against  the  successors  in  interest  of  the  other 
parties.     Martin  v.  Baldwin ei  at.  (U.  S.  Cir.  Ct.,  Cal.),  II,  8. 

See  Apfeal,  75,  76;  Fr»AUD,  15;  Mistake,  5;  Mines  and  Mining,  49;  Oregon  Dona- 
tion Act,  2;  Receivers,  1;  Statute  of  Limitations,  20. 

PARTNERSHIP. 

L .  Partnership,  how  Created — Essential  Elements  of. — A  partnership  is  a  contract 
between  two  or  more  competent  persons  to  place  their  money,  effects,  labor,  and 
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Bkill,  or  some  or  all  of  them,  in  lawful  commerce  or  basiuess,  and  to  divide  Out 
profits  and  bear  the  loss  in  certain  proportions.     Cogswell  v.  Wilson  (Or.),  IV,  489. 

2.  The  Same — Agreement  to  Share  Fkofits  and  Loss.— To  constitute  a  partnership 

inter  ne,  mere  community  of  interest  is  not  sufficient;  there  must  be  an  agreement  to 
share  in  the  profits  and  loss.  Such  agreement  must  provide  for  an  interest  in  the 
profits  as  profits,  and  not  for  a  mere  division  of  the  gross  earnings,  and  such  profits 
must  be  sliared  as  the  result  of  the  adventure  or  enterprise,  and  not  simply  as  a 
measure  of  compensation.    Id. 

3.  The  Same — Breach  of  Partnership  Agreement — Dissoltttion   of  Partner- 

ship.— ^The  existence  of  a  partnership  does  not  depend  upon  the  fact  that  each  of  the 
partners  has  in  all  things  complied  with  his  agreement.  If  the  contract  has  been 
made,  property  and  labor  contributed,  and  the  partnership  business  commenced,  the 
partnership  continues  until  legally  dissolved.     Id. 

4.  The  Evidence  Reviewed,  and  held  that  a  partnership  existed  between  the  defendant 

and  the  plaintiff's  vendor.     Id. 

5.  A  Mining  Partnership  is  not  Restricted  to  Cases  where  the  Mine  is  Owned 

by  the  parties  working  it.     Such  partnership  may  exist  as  well  where  the  parties 
have  a  joint  interest  and  co-operation  merely  in  the  working  of  the  mine,  or  in 
carrying  on  mining  operations,  as  where  they  own  the  mine  itself.     ManvllU  v 
Parks  (Col.),  I,  603. 

6.  The  Relation  of  Mining  Partnership  between  the  Defendants,  with  Respect 

TO  the  Mining  Operations,  for  the  carrying  on  of  which  the  debt  sued  for  was 
created,  held  to  be  established  by  the  facts.     Td. 

7.  Co-workers  in  a  Mining  Operation,  to  the  Extent  of  their  Interest  in  thk 

Proper'it,  are  tenants  in  common,  and  in  the  working  of  the  mine  are  considered 
as  partners.    Id. 

8.  One  Member  of  a  Mining  Partnership  Has  Implied  Authoritt  to  Bind  the 

Firm  for  articles  purchased,  essential  to  the  carrying  on  of  the  business,  and  the 
accomplishment  of  the  purpose  of  the  partners  in  working  the  mine,  notwitlistand- 
ing  there  is  a  secret  agreement  between  such  partners  by  which  some  of  them  were 
not  to  be  liable  for  the  expenses  of  the  business.  Such  agreement  could  not  affect 
the  rights  of  those  who  dealt  with  the  partnership  without  any  notice  of  the  limita- 
tion upon  the  individual  liability  of  particular  members.     Id. 

9.  Defense  of  Special  Partnership  and  Notice  thereof  by  the  Plaintiff  must 

be  pleaded,  or  evidence  thereof  is  inadmissible.     Id. 

10.  The  Failure  to  Join  a  Dormant  Partner  as  Defendant,  in  an  action  against  a 
partnership,  can  not  be  pleaded  in  abatement;  and  the  refusal  to  admit  in  evidence 
the  deposition  of  such  partner,  when  all  his  acts  and  declarations  in  reference  to  the 
subject-matter  of  the  controversy  are  already  in  evidence,  is  not  error.  PinxJiatcer 
V.  Hanks  (Nev.),  I,  369. 

11.  Judgment  against  a  Partnership  on  Account  of  Goods  Sold  and  Delivered 
to  It  will  be  reversed  when  the  evidence  shows  that  many  of  the  items  of  scch 
account  were  furnished  to  one  of  the  partners  individually,  and  that  the  same  were 
included  in  the  findings  and  judgment  against  the  firm.    Burt  v.  CoUins  (Cal. ),  1, 50&. 

12.  Partnership  Agreement  Reduced  to  Writing,  but  not  Executed  by  the  part- 
ners, is  not  evidence  of  the  terms  and  conditions  of  the  partnership.  Twad  v. 
Lotoe  (Ariz.),  I,  658. 

13.  Finding  as  to  Partnership  Held  Supported  bt  the  Evidence.  Snead  v. 
LUtie  (Cal.),  II,  496. 

14.  Partner's  Interest  in  Firm  Assets — Attachment  for  Individual  Debt— Sale 
BY  Sheriff — Possession — Accounting. — A  sheriff  may  attach  and  sell  the  interest 
of  one  partner  in  the  partnership  property,  for  his  individual  debt.  Upon  so  doing, 
the  shemff  may  take  possession  oi  the  entire  firm  assets,  and  transfer  such  posses- 
sion to  the  judgment  purchaser,  who  thereupon  becomes  a  tenant  in  common  with 
the  other  partners.  If  such  property  is  sold  by  the  judgment  purchaser,  and  the 
entire  proceeds  converted  to  nis  own  use,  he  is  guilty  of  conversion,  and  an  action 
by  the  remaining  partners  for  an  accounting  will  not  be  held  barred  by  the  statute 
of  limitations,  unless  the  date  of  such  conversion  is  made  affirmativefy  to  appear. 
Wright  V.  Ward  (Cal.),  Ill,  626. 

15.  The  Same — Accounting — Indispensable  Parties. — In  an  action  for  such  account- 
ing, the  partner  whose  individual  interest  has  been  sold  is  an  indispensable  party, 
although  he  is  out  of  the  state  and  his  whereabouts  unknown.     Id. 

16.  Partnership — Assignment  by  One  Partner. — One  partner,  in  the  voluntary  ab- 
sence of  his  copartner  from  the  state,  has  authority  to  assign  any  portion  of  the 
copartnership  property  to  a  creditor.     Bernhtim  <£*  Co.  v.  Porter  (CaL),  III,  434 
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17.  Tbe  Voluntart  Absrncb  oy  One  Partneb  from  the  State  does  hot  operate  as 
a  dissolution  of  the  partnership.     Id, 

18.  The  Transfer  by  One  Party  of  his  Individual  Interest  in  a  portion  of  the 
firm  property  does  not  giye  his  transferee  the  rieht  to  maintain  replevin  therefor  as 
against  a  bona  fide  purchaser  from  the  finn.     Id. 

19.  Partner  Selling  Partnership  Property  in  Bad  Faith  does  not  make  the  other 
partner  a  tenant  in  common  thereof  with  a  purchaser  who  acts  in  good  faith.  Crites 
V.  MvUtr  (Cal.),  lU,  649. 

20«  Partnership  Lands — Sale  by  One  Partner  to  Bona  Fide  Purchaser. — The 
equitable  interest  of  a  partner  in  land  purchased  by  his  copartner  is  discharged  by 
a  transfer  of  the  legal  title  by  the  latter  to  a  purchaser  for  value  and  without 
notice*     McNeil  v.  First  CongregcUioncU  6oc,  (Cal.),  IV,  421. 

21.  Action  between  Partners  to  Recover  Ascertained  Balance — Pleadings. — An 
action  may  be  maintained  by  one  partner  against  his  copartner  for  the  balance  found 
due  upon  a  settlement  of  the  partnership  affairs.  In  such  action  no  express  prom- 
ise to  pay  such  balance  need  be  shown;  it  is  sufficient  if  the  sum  has  been  ascev- 
talued  and  agreed  upon  bv  the  act  of  both  partners.  But  an  averment  of  th? 
settlement  by  the  plaintiff  is  material,  and  without  it  bis  complaint  is  fatally  de- 
fective. An  averment  that  at  the  time  of  dissolution  there  was  in  the  hands  ot  the 
defendant  ** clear  profits,"  amounting  to  a  sum  stated,  is  not  equivalent  to  an  alle- 
gation of  settlement.     Beanv,  Oregg  (Col.),  IV,  24rl. 

22.  Assignment  of  Firm  Property  by  One  Partner  for  Benefit  of  Creditors. — A 
voluntary  assignment  of  all  the  firm  property,  made  by  one  partner  in  favor  of  a 
creditor,  without  the  knowledge  or  assent  of  his  partner,  and  against  his  previously 
expressed  wishes,  is  invalid.      iVilcox  v.  Jackson  (Col.),  IV,  326. 

See  Account  Stated,  3;  Accounting,  1,  5,  6;  AssiONMFjfT  for  Benefit  of  Credi- 
tors, 3;  Judgment,  27,  31;  Liens,  1;  Negotiable  Instruments,  17,  18,  25;  Par- 
ties, 2;  Partition,  7;  Sureties,  12. 

PATENT. 

1.  V'ERrFiCATioN  OF  PLEADINGS. — Under  section  914  of  the  revised  statutes  the  plead- 

ings in  an  action  for  the  infringement  of  a  patent  must  be  verified  as  provided  in 
section  79  of  the  Oregon  code  of  civil  procedure.  Cottier  v.  Stimson  (U.  S.  Cir.  Ct., 
Or.),  I,  251. 

2.  Double  Pleas  or  Defenses. — ^Both  at  common  law  and  under  the  code  special  pleas 

or  defenses  may  be  pleaded  with  the  general  issue  or  a  denial  of  the  allegations  of 
the  complaint.     Id. 

3.  Defenses  to  an  Action  for  Infringement. — The  five  matters  which  may  be  given 

in  evidence  upon  notice  under  the  general  issue,  as  provided  in  section  4920  of  the 
revised  statutes,  as  defenses  to  an  action  for  the  infringement  of  a  patent,  may  be 
pleaded  specially  with  the  general  issue,  and  other  defenses  thereto  may  be  pleaded 
specially,  either  with  or  without  the  general  issue  and  such  notice.     Id. 

4.  Special  Pleas  Criticised. — Qucere:  Is  it  sufficient  to  allege  in  a  special  plea  that 

the  thing  patented  was  not  marked  with  the  word  *' patented,*'  without  also  alleg- 
ing that  the  defendant  was  not  otherwise  notified  of  the  infringement  ?  and  is  not  a 
plea  that  the  thing  patented  was  not  an  invention  when  produced  by  the  patentee  a 
mere  repetition  of  the  special  matter  that  said  patentee  was  not  the  original  and 
first  inventor  thereof  ?  But  a  defense  that  an  invention  is  not  useful  must  be  spe- 
cially pleaded.     Id. 

5.  Inoperative  Patent — Reissues. — A  patent  need  not  be  inoperative  in  its  entirety 

to  entitle  the  |>atentee  to  a  reissue,  if  it  be  inoperative  in  part,  so  far  as  not  to 
secure  all  that  the  inventor  is  entitled  to  claim,  and  what  he  is  entitled  to  claim 
appears  in  his  specifications,  it  is  inoperative  within  the  meaning  of  the  provisions 
of  the  statute,  and  entitles  the  patentee  to  a  reissue  in  such  form  as  to  cover  his 
entire  invention.  Cfiant  Powder  Company  v.  Safety  Nitro  Powder  Company  (U.  S. 
Cir.  Ct.,  Cal.),  II,  79. 

6.  Frac'd  in  Reissue  is  a  Question  for  the  Patent  Office. — Whether  a  patentee 

innocently  or  fraudulently  seeks  a  reissue  of  his  patent  is  a  question  of  fact  for  the 
officers  of  the  patent  office  alone  to  determine;  and  their  decision  is  conclusive  in  a 
collateral  attack  upon  the  patent.     /(/. 

7.  Reissue  in  Identical  Language  of  a  Prior  Patent  Valid. — The  owner  of  pat- 

ent 78,317  surrendered  it,  and  obtained  a  reissue  in  patent  No.  5,619.  The  latter 
was  surrendered  and  reissued  in  patent  No.  6,799,  for  the  purpose  of  correcting  a 
clerical  error.     Reissue  No.  5,799  was  held* by  the  circuit  court  of  the  ninth  circuit 
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to  be  void,  as  embracinc  more  than  was  shown  or  claimed  in  the  original  patent. 
There  were  conflicting  decisions  in  different  circuit  courts  upon  the  validity  of  the 
last  reissue.  After  it  had  been  adjudged  void,  the  owner  surrendered  patent  No. 
5,799.  anclprocured  another  reissue  in  the  identical  language  of  original  patent  No. 
78,317.  Held,  that  the  last  reissue  is  not  void  under  the  circumstances,  in  conse- 
quence of  its  being  in  the  identical  language  of  the  original  patent.  Id. 
8.  Subcombinations— Independent  Patents. — Where  a  patent  is  issued  for  an  inven- 
tion consisting  of  a  combination  of  a  number  of  elements,  and  there  is,  at  the  same 
time,  an  invention  made  by  the  patentee  consisting  of  a  subcombination  of  a  part 
of  the  elements  entering  into  the  larger  combination,  and  the  patent  issued  does  not 
embrace  such  subcombination,  the  inventor  of  both,  at  the  same  time,  may  after- 
wards obtain  an  independent  patent  for  the  subcombination,  provided  he  applies 
there/or  within  two  years  after  the  invention  has  gone  into  public  use  or  b^n  on 
sale.  Cahn  v.  Wong  Town  On  (U.  S.  Cir.  Ct.,  Cal.),  II,  7. 
*  9.  Patent  for  "Revolving  Dip-net." — The  patent  issued  to  Thornton  F.  Williams 
on  August  2,  1881,  and  numbered  245,251,  for  an  "improvement  in  revolving  dip- 
nets,"  declared  void  for  want  of  both  invention  and  novelty,  the  same  having  been 
invented  and  put  in  operation  by  Samuel  Wilson,  at  the  cascades  of  the  Columbia, 
in  the  spring  of  1879,  and  from  which  machine  the  said  Williams,  in  the  fall  of  that 
year  and  the  spring  of  1880,  constructed  his  "revolving  dip-net."  Williams  v.  Mc- 
Cord  el  cUs.  (U.  S.  Cir.  Ct.,  Or.),  II,  603. 

10.  Patent — ^Infringement. — A  patent  for  an  improvement  in  the  manufactore  of  boots, 
consisting  of  an  inside  counter-protector  at  the  back  of  the  boot,  the  sides  of  which 
extend  over  and  beyond  the  eye-seams,  at  the  sides  of  the  boot,  and  fastened  by  a 
row  of  stitching  beyond  the  eye-seams,  covering  and  protecting  them,  is  not  in- 
fringed by  an  outside  counter-protector  extendmg  into  and  fastened  in  lapped 
seams,  at  the  sides  of  the  boot,  and  not  extending  beyond,  and  not  fastened  by 
stitching  outside  the  lapped  seams.  Buckingham  v.  Porter  ei  al,  (U.  S.  Cir.  Ct., 
Cal.),  in,  667. 

11.  Patent  No.  214,684,  Anticipated. — ^That  part  of  the  claim  of  patent  No.  214,684, 
represented  by  figure  1 1  in  the  drawings  annexed  to  the  patent,  consisting  of  an 
outside  counter-protector  with  its  lateral  ends  extended  to  the  side-seams  of  the 

^  boot,  inserted  in  the  side-seams  formed  by  doubling  down  the  back  and  front  leath- 
cra  of  the  boot;  cither  with  oi«  without  a  welt,  and  stitching  all  together  in  formiog 
the  seams,  is  old,  and  on  that  ground  the  patent  is  void  as  to  that  part  of  the  claim, 
being  the  only  part  infringed,  by  a  boot  naving  an  outside  counter-protector  ex- 
tended into  and  similarly  &stened  in  its  lapped  side-seams  only.     Id. 

12.  State  of  the  Art. — The  claim  of  a  patent  must  be  construed  in  the  light  of  the 
state  of  the  art.     Id. 

13.  Patentee  must  Mark  Patented  Articles— Section  4900,  Revised  Statutes, 
Construed. — The  patentee  having  put  his  patented  article  upon  the  market  with- 
out marking  it  "patented,"  as  required  by  section  4900,  revised  statutes,  defendant, 
without  notice  of  the  patent,  from  time  to  time  for  a  numbers  of  years  infringed  it. 
In  1875,  while  making  a  steam  condenser  having  in  it  the  patented  article,  he  was 
notified  for  the  first  time  that  it  was  patented,  whereupon  he  immediately  offerwl 
to  pay  the  established  royalty  for  all  the  patented  article  he  had  already  introduced 
into  that  condenser,  and  for  enough  more  to  finish  it;  but  the  patentee  refused  to 
accept  the  offer  unless  defendant  would  pay  the  entire  royalty  for  all  previous  in- 
fringements made  without  notice  of  the  patent,  which  defendant  refused  to  do. 
Defendant  thereupon  finished  that  condenser,  using  sufficient  of  the  patented  article 
for  that  purpose,  bub  did  not  otherwise  infringe  the  patent  after  notice.  //^W,  that 
defendant  was  only  liable  for  the  infringement  arising  from  the  making  and  selling 
the  condenser  finished  after  receiving  actual  notice  of  the  patent.  AlUn  v.  Deacon 
(U.  S.  Cir.  Ct.,  Cal.),  Ill,  381. 

14.  Notice  of  Special  Matter  under  Section  4920,  R.  S. — Notice  of  special  matter 
in  an  action  for  the  infringement  of  a  patent  is  not  a  pleading,  and  instead  of  being 
put  in  the  answer,  should  be  served  on  the  adverse  party.  Cottier  el  al.  v.  Stimaoa 
et  al.  (U.  S.  Cir.  Ct.,  Or.),  Ill,  472. 

15.  Special  Plea  in  Action  for  I>fringement. — Special  matters  which  may  be 
given  in  evidence  under  tlie  general  issue  and  a  notice  in  such  action  may  also  be 
pleaded  specially;  but  special  picas  must  conform  to  the  code  of  civil  procedure.  /'/. 

16.  The  Eastmond  Patent  No.  171,9*20,  January  11, 1876.— Neither  the  Holt  patent 
No.  147,206.  issued  February  10,  1S74,  nor  "A  Treatise  on  Ventilation"  written 
by  Lewis  \V.  Leeds,  ai'd  printed  by  .John  Wiley  &  Sons,  New  York,  1871,  antici- 
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pated  the  invention  of  Elbert  Eastmond,  entitled  in  the  application  for  a  patent, 
made  September  22,  1875,  "Improvement  in  Ventilating  Water-closeta. "    Id. 

17.  Damages. — The  amount  of  the  royalty  charged  and  paid  for  the  use  of  the  inven- 
tion taken  as  the  measure  of  damages  for  an  infringement  of  the  patent  therefor. 
Id,  • 

18.  Process  an  Invention  Distinct  from  Mechanism  Producing  the  Process. — 
A  process  by  which  a  new  result  is  obtained  is  a  different  thing  from  the  mechanism 
by  which  it  is  carried  out,  and  is  a  distinct,  severable,  and  independent  patentable 
invention.    Scrivneret  cd.  v.  Oakland  Gas  Co,  (U.  S.  Cir.  Ct.,  Cal.),  IV,  197. 

19^  Reissue  Enlarging  the  Patent  after  Long  Delay  Void. — The  original  patent 
was  for  the  mechanism  by  wliich  a  new  and  useful  result  was  procfuced.  The 
patent,  after  eleven  years'  delay,  was  reissued  in  such  form  as  to  embrace  a  claim 
for  the  process  as  well  as  for  the  mechanical  means  by  which  the  process  was  car- 
ried out.     HMy  that  the  reissued  patent  for  the  process  is  void,    id, 

passage  of  act. 

See  Constitutional  Law,  2,  3;  Statute  op  LiMiTATTONa,  1,  2. 

PAYMENT. 

1.  Payment  tor  Special  Purpose — Action  for  Money  Had  and  Received. — An 

a<H;ion  for  money  had  and  received  lies  to  recover  back  money  paid  by  a  debtor  to 
his  creditor  to  be  applied  in  satisfaction  of  a  particular  obligation,  when  the  same 
is  not  so  applied,  anu  the  obligation  is  otherwise  discharged.  It  is  not  necessary  in 
such  action  to  allege  a  promise  to  repay.     Stewart  v.  Phy  (Or. ),  II,  536. 

2.  Appropriation  op  Payments  —Debtor  and  Creditor — General  Payment. — A 

debtor  may  direct,  on  paying  monev  to  his  creditor,  the  appropriation  of  it  to  a 
particular  account  or  item  of  indebtedness;  but  if  he  make  or  indicate  no  such 
appropriation,  the  creditor  may  apply  the  money  as  he  pleases.  Where  money  is 
paid  generally  on  an  account  without  any  appropriation  it  should  be  applied  to  the 
nrst  items  in  the  account.  And  in  an  action  to  recover  a  balance  due  on  a  running 
account,  the  debtor  can  not  be  heard  to  dispute  the  validity  of  the  items  so  paid. 
Maclcey  v.  FulkrUm  tt  al.  (Col.),  TV,  569. 

See  Admiralty,  25,  27;  Assignment,  1;  Bona  Fide  Purchasers,  3;  Certiorari,  2; 
Evidence,  7,  10,  U;  Negotiable  Instruments,  4,  5,  7»  10  12,  23;  Pleading 
AND  Practice,  3. 

PENALTY. 
See  CoNTEVFT,  11;  Specific  PERFcnutfANCE,  2. 

PETIT  LARCENY. 
See  Larceny,  13,  14^ 

PERJURY. 

1*  Perjury  under  Laws  op  the  United  States* — To  constitute  perjury  under  the 
laws  of  the  United  States,  it  must  appear  that  the  officer  administering  the  oath 
was  authorized  to  administer  it  by  the  laws  of  the  United  States.  United  States  v. 
Madison  (U.  S.  Dist.  Ct.,  Cal.),  Ill,  643. 

2.  The  Same — Timber  Entries — Affidavit. — The  affidavit  required  by  section  2  of 

the  act  of  June  14,  1878,  **to  encourage  the  growth  of  timber  on  the  western  prai- 
ries," may  be  made  before  the  clerk  of  any  state  court  of  record,  or  before  anv  local 
state  officer,  such  as  a  notary  public  residing  in  the  district  where  the  land  is  situ- 
ated, authorized  by  the  state  law  to  administer  oaths.  The  maker  of  such  affidavit, 
80  taken,  if  false,  is  guilty  of  perjury  under  the  laws  of  the  United  States.     Id. 

3.  Subornation  of  Perjury — Action  jou — Damagf^s. — A  civil  action    for   damages 

does  not  lie  against  a  person  for  suborning  a  witness  to  swear  falsely  in  a  criminal 
prosecution  against  the  plaintiff.     Taylor  v.  Bid  well  (Cal.),  Ill,  479. 

4.  SrBORNATioN  OF  Perjury,  INDICTMENT  FOR. — To  sustaiu  an  indictment  for  procur- 

ing a  person  to  commit  perjury,  it  is  necessary  that  perjury  has  in  fact  been  com- 
mitted. It  can  not  be  committed  unless  the  witness  swears  to  what  was  false,  will- 
fully and  knowingly.     Consequently  the  indictment  must  aver,  not  only  that  the 
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statements  made  by  the  witness  were  false  in  fact,  and  that  he  knew  them  to  be 
false,  but  also  that  the  party  procurins^  him  to  make  those  statements  knew  that 
they  would  be  intentionally  and  willfully  false  on  the  part  of  the  witness,  and  thus 
that  the  crime  of  perjury  would  be  committed  by  him.  United  Stales  v.  Evcuu  (U. 
S.  Dist.  Ct,  Cal.),U,6n. 

PILOT. 
See  Admiralty,  1-5. 

PLACE  OF  TRL^LL. 
See  Yenuk. 

PLACER  MINE. 
See  Mines  and  Mikino. 

PLEADING  AND  PRACTICE. 

1.  Partial  Defenses  at  Common  Law  and  undeb  Code,  how  Pleaded. — At  com- 

mon law  every  plea  must  go  to  the  whole  cause  of  action,  and  be  an  entire  answer 
thereto  on  the  record.  The  same  rule  prevails  under  the  c6de,  except  that  matter 
may  bo  set  up  by  way  of  answer  whicn  constitutes  only  a  partial  defense;  but  in 
such  case  it  must  be  pleaded  as  a  partial  defense,  and  not  assume  to  answer  the  en- 
tire cause  of  action.      We^b  v.  Nickerson  (Or.),  IV,  485. 

2.  Denial  of  Knowledge  oa  Infobmation. — A  defendant  is  not  bound  to  inform  him- 

self concerning  the  truth  of  an  allegation  of  which  he  never  had  any  knowledge 
before  answering  the  same;  and  a  denial  of  any  knowledge  or  information  thereof  is 
a  sufficient  denial,  and  will  not  be  stricken  out  as  sham,  unless  it  plainly  appears 
that  the  same  is  false.  Oregonian  RailxDay  Company,  Limited,  v.  Oregon  Roilvcay 
and  Navigation  Company  (U.  S.  Cir.  Ct.,  Or.),  IV,  548. 

3.  Frivolous  Pleadings. — A  frivolous  answer  or  defense  fs  one  which  contains  nothing 

that  affects  tlie  plaintiff 's  case,  and  may  be  stricken  out  on  motion;  but  a  motion  to 
strike  out  for  fnvolousness  is  not  well  taken  if  the  matter  included  in  it  is  mate- 
rial if  true.     Id. 

4.  Cause  of  Action — Statement  of  Damages. — An  action  for  damages  mast  rest  upon 

facts  showing  a  risht  on  the  part  of  the  plaintiff  to  require  the  performance  on  the 
part  of  the  defendant  of  some  legal  duty,  a  failure  to  perform  such  duty,  and  that 
the  damages  sought  resulted  therefrom.  The  complaint  in  this  action  held  not  to 
state  facts  in  compliance  with  this  rule.     Brandenburg  v.  Miles  (Col.),  IV,  336. 

5.  A  Complaint  in  an  Action  to  Recover  the  Amount  of  a  Deficienct  after  a 

sale  of  mortgaged  premises  under  a  judgment  of  foreclosure  must  allege  that  snch 
deficiency  has  not  been  paid;  an  allegation  of  the  insolvency  of  the  judgment  debtor 
is  not  enough.      Vogel  v.  Walker  (Utah),  I,  699. 

6.  Passage  of  an  Ordinance  by  the  City  Council  is  Sufficiently  Shown  by  an 

allegation  which  sets  forth  a  copy  of  the  ordinance,  and  avers  that  the  same  yets 
*'duly  passed  and  adopted."    Los  Angeles  v.  Waldron  ((Dal.),  I,  335. 

7.  Absence  of  Fault  on  the  Part  of  the  Plaintiff  in  an  action  to  recover  for 

personal  injuries  caused  by  the  defendant's  negligence  need  not  be  averred  or  proved 
by  him.     Lopn  v.  Central  Arizona  Min.  Co.  (Ariz.),  I,  41. 

8.  DisTKicT  Courts  of  Utah   Have  Jurisdiction   both  in  Law  and  in  Eqcitt, 

under  the  act  of  congress  of  June  23,  1874,  and  by  the  territorial  legislation  the 
distinctions  in  the  forms  of  actions  at  law  and  suits  in  equity  are  abolished.  There 
is  now  but  one  form  of  civil  action  for  the  enforcement  of  pnvate  rights,  and  the  re- 
dress or  prevention  of  private  wrongs,  and  the  defendant  is  permitted  to  set  up  by 
answer  as  many  defenses  as  he  may  have.     Kimball  v.  Melntyre  (Utah),  1, 316. 

9.  Equitable   Defense  Set  up  against  an  Assebted  Legal  Right  should  be  first 

considered  and  passed  upon  by  the  court.     Id. 

10.  Allegation  in  an  Answer  in  an  Action  for  the  Foreclosure  of  an  assessment 
lien  for  replanking  a  street  in  the  city  and  county  of  San  -Francisco,  to  the  effecS 
that  sucli  street  had  not  been  graded  to  the  official  grade,  is  immaterial,  and  a  fail- 
ure to  find  on  such  allegation  is  not  error,  if  it  appears  that  the  grade  and  width  of 
such  street  had  been  established  by  the  board  of  supervisors  before  that  boily 
ordered  it  planked.     Knowlea  v.  Seale  (Cal. ),  I,  46. 
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11.   A  I>ENIAL  IN   AH  AnSWSR   OP  AnY   KNOWLEDGE  OB  INFORMATION   SUFFICXENT    tO 

form  a  belief  as  to  an  allegation  in  the  complaint  is  a  sufficient  denial  under  section 
713  of  the  civil  code.    WUsan  v.  AlUn  (Or.),  I,  G87. 

12.  In  AcnoNS  upon  Contbacts  Which  do  not  Import  a  Consideration,  and  where 
the  consideration  must^  therefore,  b<9  averred  in  the  complaint,  a  denial  in  the 
answer  of  such  averment  forms  a  complete  issue,  and  needs  no  reply;  and  where 
the  consideration  is  implied,  as  in  an  action  on  a  promissory  note,  the  implication 
stands  in  the  place  of  the  alleged  consideration,  and  an  answer  averring  want  of 
consideration  is,  in  effect,  but  a  denial  of  such  implication,  and  needs  no  reply. 
AlcUn  V.  Carpenter  (Col.),  I,  698. 

13.  Plba  op  Set-off  may  be  Interposed  by  the  Defendant  in  an  Action  on  a  Prom- 
issory Note,  ^ven  in  final  settlement  of  account,  arising  from  a  failure  of  the 
plaintiff  to  deliver  some  of  the  goods  for  which  such  note  was  given.  Such  set-off 
may  be  averred  as  though  it  arose  on  an  account  for  goods  sold  and  delivered  by  the 
defendant  to  the  plaintiff.     Staah  v.  OHiz  (N.  M.),  f,  516. 

14.  Plea  of  Set-off,  with  a  Bill  of  Particulars  of  the  Same,  must  Set  Forth 
THE  Na'HJRE  of  the  defendant's  claim  with  sufficient  particularity  to  enable  the 
plaintiff  to  meet  it  at  the  triaL  It  should  state  the  items  of  the  demand,  and  when 
and  how  it  arose,  but  it  need  not  be  in  any  particular  form.     Id. 

15.  An  Item  of  a  Plea  of  Set-off,  the  plaintiff's  liability  for  which  is  shown  to  de- 
pend upon  a  condition  precedent,  can  not  be  considered  by  the  jury  without  evi- 
dence of  the  performance  of  such  condition.     Id. 

16.  The  Defense  of  a  Prior  Recovery  is  New  Matter  which  the  defendant  must 
plead  and  prove.     Oilson  v.  Price  (Nev.),  I,  373. 

17.  Pleas  in  the  Action  of  Assumpsit. —The  plea  of  non  est  factum  is  only  proper  in 
actions  on  written  instruments  under  seal,  and  can  not  properly  be  interposed  as  a 
defense  to  an  action  of  OMumpHt  on  any  simple  contract  in  writing,  such  as  a  prom- 
issory note  or  bill  of  exchange.     Luna  v.  Mohr  (N.  M. ),  I,  673. 

18.  Pleas  of  Non  est  Factum  and  Non  Assumpsit,  in  an  action  on  a  promissory  note, 
are  not  so  repugnant  or  inconsistent  as  to  be  inadmissible.  Staah  v.  JaramUlo  (N. 
M.),I,67. 

19.  Whether  after  Issue  Joined  the  Plaintiff  can  Withdraw  Certain  Counts 
in  the  declaration,  without  leave  of  the  court  or  consent  of  the  defendant,  so  as  to 
deprive  the  latter  of  a  portion  of  his  defense  to  the  plaintiff's  case  as  originally 
stated,  quotre.    Id, 

20.  Demurrer— Averment  of  Legal  Conclusions. — A  complaint  need  allege  only 
facts  sufficient  to  constitute  a  prima  facie  cause  of  action.  If  superfluous  matters  are 
alleged  as  legal  conclusions,  an  objection  thereto  can  not  be  raised  by  demurrer. 
The  allegations  of  the  complaint,  omitting  those  objected  to  by  the  defendant,  lield 
to  state  a  good  cause  of  action,  and  to  be  free  from  ambiguity  or  uncertainty. 
Campbell  el  al.  v.  Taylor  (Utah),  11,  541. 

21.  Demand,  when  must  be  Made  and  Averred. — Where  a  demand  is  necessary  to 
fix  the  liability  of  sureties  on  an  undertaking,  it  is  parcel  of  the  contract,  and  must 
be  made  before  the  commencement  of  an  action  for  the  breach  of  the  uudcrtukiug, 
and  in  the  action  itself  it  must  be  averred  and  proved.  It  can  not  be  made  after 
the  commencement  of  the  action,  except  as  the  basis  of  a  new  action.  Moryau  v. 
Menziea  et  al,  (Cal,),  II,  882. 

22.  A  Demand  for  Payment  is  not  Necessary  to  the  Statement  of  a  cause  of 
action  by  an  attorney  to  recover  the  reasonable  worth  of  his  services.  Qiibs  v.  Davia 
(Or.),  11,  825. 

23.  Causes  of  Action,  Statement  of. — In  an  action  on  several  bills  of  exchange,  all 
bearing  the  same  date,  payable  to  the  same  party,  due  at  the  same  time,  the  better 
practice  is  for  the  complamt  to  contain  a  separate  statement  on  each  bill.  If,  how- 
ever, the  complaint  contains  but  a  single  statement,  an  order  overruling  a  demurrer 
thereto  will  not  be  disturbed.     Dawson  v.  Lail  (Ariz.),  U,  396. 

24.  Cross-complaint—Joinder  of  Causes  of  Action— Demurrer. — An  objection  to 
a  cross -complaint  on  the  ground  that  several  causes  of  action  are  unlawfully  joined 
must  be  taken  by  demurrer,  which  specifically  states  the  objection.  If  such  de- 
murrer is  overruled,  and  an  exception  saved,  the  right  to  be  lieard  thereon  upon 
appeal  is  waived  by  afterward  pleading  over.  Green,  AdminuitratHx,  etc,  v.  Taney 
(Col.),  II,  531. 

25.  Trial  by  Jury,  Consent  of  Parties  to. — A  trial  of  issues  of  fact  by  a  jury,  which 
should  have  been  tried  by  the  court,  is  error.  Such  error  is  waived  by  the  parties 
consenting  to  a  trial  by  a  jury.     Id, 
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26.  A  Detendakt  Who  Consents  to  Tet  a  Case  without^^a  Juby  tbxreby  Waives 
his  right  to  afterwards  object  that  the  plaintiff's  remedy  was  in  law  rather  than  in 
equity.      Walla  Walla  v.  Moore  tt  at,  (Wash.),  II,  214. 

27.  Pleading  Contract  kor  Conveyance  of  Land. — In  pleading  a  defense  arising  oat 
of  a  contract  for  the  conveyance  of  land,  it  is  not  necessary  to  allege  that  such  con- 
tract was  in  writing.  The  statute  of  frauds  has  changed  the  rule  of  evidence,  not 
the  rule  of  pleading.     Tucker ^  Executrix^  eic.y  v.  Edxcards  (Col.),  II,  400. 

28.  Inconsistent  Pleas — When  Allowable. — Under  the  practice  prior  to  1877,  the 
several  parts  of  each  plea  could  not  be  repugnant  to  each  other;  but  separate 
special  pleas  in  the  same  answer  might  be  inconsistent  without  rendering  the  plead- 
ing obnoxious  to  demurrer.     Id. 

29.  Accord  and  Satisfaction — Election — Pleading. — In  pleading  his  readiness  to 
perform  an  accord  agreement,  where  the  promisee  is  given  the  privilege  of  electing 
between  two  alternative  promises  on  the  part  of  the  promisor,  it  is  sufficient  for  the 
latter  to  aver  his  constant  readiness  and  willingness  to  perform  either,  at  least  until 
the  promisee  has  indicated  his  choice.  An  actual  tender  of  performance  need  not 
be  averred.     Id, 

30.  Overruling  Demurrer,  Waiver  of  Exception  to. — In  an  action  on  a  judgment 
where  the  defendant  pleads  nul  tiel  record  and  an  accord  and  satisfaction,  an  excep- 
tion to  the  sustaining  of  a  demurrer  to  each  latter  plea  is  not  waived  by  proceeding 
to  trial  on  the  issue  raised  by  the  former.     Tucker  v.  Edwards  (Col.),  II,  400. 

31.  Pleading  Facts  Constituting  Fraud. — In  an  action  to  annul  a  conveyance  on 
the  ground  of  fraud,  when  the  facts  constituting  the  fraud  are  not  clearly  known 
by  the  plaintiff,  the  same  may  be  alleged  in  the  alternative.  Sa^musaen  et  al.  v. 
McKnight  tt  al.  (Utah),  II,  205. 

82.  In  Such  Action,  when  the  Fraud  Consists  in  Taking  a  Deed  in  the  name  of 
a  married  woman,  and  in  giving  a  mortgage  to  the  grantor  in  the  name  of  her  has- 
baud,  he  being  the  person  who  committed  the  fraud,  the  wife  is  a  necessary  and 
proper  party  whether  she  was  a  particepa  criminia  to  the  fraud  or  not.     Id, 

33.  venue,  when  must  be  Alleged. — In  an  action  to  recover  the  possession  of  specific 
personal  property,  the  jurisdiction  of  the  court  must  be  shown  by  an  allegation  in 
the  complaint  of  the  place  of  detention.  A  failure  to  make  such  allegation  can  not 
be  taken  a<lvantage  of  after  verdict  when  the  sherifiTs  return  shows  that  the  prop- 
erty was  taken  in  the  county  over  which  the  court  had  jurisdiction.  Stiles  v,  James 
(Wash.),  II,  212. 

34  Equitable  Defenses  may  be  Interposed  to  an  action  at  law.  Salisbury  v.  Elli- 
son {Col.),  11,  102,612, 

35.  Defense  not  Pleaded,  when  may  be  Taken  Advantage  of. — If  a  defense,  legal 
or  equitable,  of  which  the  defendant  is  entitled  to  the  benefit,  be  not  averred  in 
the  answer,  but  is  fully  established  by  the  plaintiff  in  attempting  to  make  out  his 
case  in  the  fir&t  instance,  the  plaintiff  will  be  deemed  to  have  waived  the  absence  of 
averment,  and  can  not  recover  if  objection  be  taken  by  the  defendant.    Id. 

36.  Plea  should  Present  a  Single  Issue, — The  object  of  a  plea  is  to  present  and 
try  a  single  issue,  whfth  may  decide  the  suit,  without  puttmg  the  parties  to  the 
expense  of  trying  all  the  issues  in  the  case.  But  one  issue  can  be  presented  by  plea, 
without  leave  of  the  court,  and  in  a  suit  upon  a  patent  the  court  will  not  ordinarily 
permit  a  party  to  present  and  try  upon  pleas  all  the  Issues  that  can  be  rai^eit, 
except  the  single  issue  as  to  infringement.  Oiant  Powder  Co,  v.  Safety  NUro  Poic- 
der  Co.  (U.  S.  Cir.  Ct.,  Cal.),  II,  79. 

37.  Pleadings  under  Code — Construction  of. — The  allegations  of  pleadings  nmler 
the  code  must  be  liberally  construed,  with  a  view  to  substantial  justice  between  the 
parties.  It  is  sufficient  if  the  complaint  contain,  in  ordinary  and  concise  language, 
and  with  reasonable  certainty,  allegations  of  such  constitutive  facts  as  will  entitle 
the  plaintiff  to  prove  and  maintain  iiis  case,  and  give  the  defendant  an  opportunity 
to  meet  and  controvert  the  same.   Famsworth  et  al.  v.  Ilolderman  el  al.  (Utah),  III, 

342. 

38.  Pleading — Contract— Performance — Acceptance — Waiver. — A  complaint  which 

sets  forth  an  executory  contract  for  the  sale  and  delivery  of  "about  nineteen  hun- 
dred heat^l  of  cattle,  more  or  less,  as  plaintiffs  were  able  to  deliver,"  coupled  with  an 
allegation  setting  up  an  acceptance  by  the  defendants  of  "  about  seventeen  hnndreJ 
and  forty-four,"  in  full  for  the  number  to  be  delivered  under  the  contract,  and  the 
promise  to  pay  for  the  same  a  certain  sum  of  money,  and  a  failure  so  io  do,  is  sus- 
tained by  evidence  of  a  contract,  by  the  terms  of  which  the  greater  number  of  cattle 
were  to  be  delivered  and  paid  for  at  a  certain  price  per  head  as  classified,  with  evi- 
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dence  of  the  defendants'  acceptance  of  the  smaller  number,  and  promise  to  pay 
therefor.     Id. 
59.  Pleading  Written  Instrument — Consideration. — A  complaint  in  an  action  to 
enforce  a  written  Instrument,  not  under  seal  and  not  negotiaole,  must  allege  a  con* 
sideration.     Felt  v.  Judd  (Uteh),  III,  276. 

40.  Action  against  County — Presentation  of  Claim — Pleading.  —In  an  action  against 

a  county  the  complaint  must  allege  the  presentation  of  the  plaintiflTs  claim,  de- 
mand, or  right  of  action  to  the  county  court  for  allowance,  and  the  rejection  thereof. 
Feiiton  V.  Salt  Lake  County  et  al.  (Utah),  III,  263. 

41.  Pleading — Sufficiency  of  Answer. — An  answer  which  clearly  puts  in  issue  the 
material  allegations  of  the  complaint  is  sufficient.  It  need  not  controvert  immate- 
rial matter.     Bay  State  Silver  Alining  Co,  v.  Brown  (U.  S.  Cir.  Ct.,  Nov.),  Ill,  620. 

42.  The  Averments  of  an  Answer  must  be  Taken  as  True,  for  the  purposes  of  a 
judgment  on  the  pleadings.    Fleming  v.  WtUs  (Cal.),  Ill,  159. 

43.  Denials — Sufficiency  of  on  Affeal. — A  denial  of  an  allegation  as  a  verified  plead- 
ing, although  informal,  will  be  held  sufficient  on  appeal,  if  the  parties  treated  it  as 
sufficient  on  the  trial.  HiaU  v.  Board  of  Trustees  of  Meridian  SchooKHstrict  (Cal. }, 
III,  460. 

44.  Ruling  of  the  Circuit  Justice  or  Judge. — A  mlinsof  the  circuit  justice  or  judge, 
on  the  circuit,  ought  to  be  followed  by  the  other  judges  thereon  until  the  question 
is  determined  by  the  supreme  court.  United  StcUes  v.  Morris  (U.  S.  Cir.  Ct.,  Or.), 
I,  332. 

45.  United  States  v.  Loftis,  8  Saw.  194. — ^The  ruling  in  this  case  being  opposed  to 
the  decision  of  the  circuit  judge  in  an  unreported  case  in  the  district  of  California, 
not  then  known  to  the  district  judge  of  Oregon,  the  latter  is  now  followed,  and  the 
former  disregarded,  without  reference  to  the  persoual  opinion  of  said  district  judge; 
but  in  the  light  of  further  examination  of  and  information  on  the  subject  the  case 
is  not  regarded  as  sound,  and  is  overruled.     Id, 

46.  No  Order  of  Transfer  was  Necessary  by  the  County  Court  of  the  city  and 
county  of  San  Francisco  to  give  the  municipal  court  of  appeals  jurisdiction  over 
actions  pending  in  the  former  court.  Canavan  v.  Municipal  Court  of  Appeals  (Cal.), 
1, 876. 

47.  Pending  the  Consideration  of  a  Motion,  Which  the  Court  has  Taken  under 
Advisement  until  a  subsequent  ddy,  it  is  not  an  irregularity,  assignable  for  error 
fatal  to  the  judgment,  for  the  court  to  try  another  case,  unless  a  party  has  been 
prejudiced  thereby  or  deprived  of  some  right  affecting  the  fairness  and  verity  of  the 
judgment.     Alden  v.  Carpenter  (Col.),  I,  598. 

48.  The  Court  will  not  Hesitate  to  Reverse  a  Prior  Ruling  made  in  the  same  case, 
on  a  mere  matter  of  practice,  when  satisfied  that  such  ruling  is  erroneous.  Kent  v. 
Upton  (Wy.),  I,  700. 

49.  An  Order  of  a  Trial  Court  Setting  Aside  a  Verdict  is  Reviewable  upon  a 
statement  on  appeal,  in  the  same  manner  as  an  order  made  on  motion  for  a  new  trial. 
Such  order  is  within  the  le^al  discretion  of  the  court  making  it,  and  an  appellate 
court  will  not  interfere  with  it,  unless  the  circumstances  Of  the  case  and  the  principles 
of  law  applicable  to  them  show  an  abuse  of  discretion.   Hi/nes  v.  Nelson  (Cal. ),  I,  473. 

50.  An  Opinion  of  a  Court  is  not  Decisive  of  a  Question  not  Mentioned  therein, 
although  the  same  might,  and  perhaps  should,  have  been  passed  upon.  Denver  v. 
^a^«?r  (Col.),  1,605. 

51.  Delay  in  Asking  Leave  to  File  Several  Pleas  will  not  be  encouraged.    Id. 

52.  The  CJourt  may  Grant  Leave  to  File  a^n  Answer  after  the  time  for  answering  has 
expired,  where  no  default  has  been  entered.     Sieber  v.  Frink  (Col.),  II,  98. 

53.  A  Defendant  is  Bound  by  an  Admission  in  his  Answer  as  to  the  amount  due 
from  him  to  the  plaintiff,  and  it  is  error  for  the  court  to  order  judgment  to  be  en- 
tered upon  a  verdict  for  a  less  amount.     Coffman  v.  Broken  (Col.),  II,  98. 

54.  Permicting  Counsel  in  his  Argumknt  to  Read  to  the  Jury  a  Portion  of  an 
Opinion  of  the  Sufreme  Court  is  not  error  sufficient  to  warrant  a  reversal.  Such 
practice,  however,  is  not  to  be  commended.     People  v.  Forsythe  (Cal.),  II,  288. 

55.  A  Plaintiff  can  not  Dismiss  an  Action  on  his  Own  Motion  after  the  defendant 
has  answered  and  averred  matters  upon  which  affirmative  relief  is  asked,  growing 
out  of  the  transactions  set  forth  in  the  complaint.  .Clarke  et  al.  v.  Hundley ,  Judgt, 
etc.  (Cal.),  II,  215. 

66.  Service  of  Papers — Section  685  of  the  Code  of  Civil  Procedure  of  Idaho, 
Which  Provides  that  service  of  papers  may  be  made  by  leaving  the  same  in  the 
office  of  an  attorney  in  a  conspicuous  place,  etc.,  is  in  derogation  of  the  common 
law,  and  must  be  strictly  construed.      Warner  v.  Teachenor  et  al.  (Idaho),  II,  21. 
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57.  An  ArriDAViT  in  Proof  of  Such  Service  must  state  that  all  the  conditions  of  the 
statute  authorizing  such  service  have  been  substantially  complied  with,  or  it  will  be 
disregarded.    Id, 

58.  Dismissal  of  Party — Judgment. — The  entry  of  an  order  dismissing  an  action  as  to 
a  certain  defendant  ousts  the  court  of  iurisdiction  of  such  person,  and  a  judgmeut 
subseqaently  entered  ajninst  him,  without  vacating  such  order,  is  void.  Strt  v. 
McQovem  et  al.  (Cal.),  U,  892. 

59.  A  Paper  is  Filed  when  It  is  Delivered  to  the  Proper  Officer,  and  by  him  re- 
ceived for  filing,  whether  the  same  is  indorsed  as  filed  or  not.  Wtscoal  ▼.  Ecclen 
(Utah),  II,  446. 

60.  EjkCEPTioNS  to  Statements  of  Counsel. — Mere  objections  or  ''exceptions"  made 
by  defendants  on  the  trial  to  statements  by  the  counsel  for  the  prosecution  in  his 
argument  before  the  court  and  jury,  can  not  be  considered  by  the  appellate  court, 
where  no  action  by  the  trial  court  in  the  matter  was  demanded,  and  no  exception 
was  taken  to  any  ruling  or  action  of  the  court.  People  v.  SJj^em  Ah  Fook  (CaL),  I, 
112. 

61.  Judgment*  will  be  Affirmed  where  No  Points  and  Authorities  are  Filed 
within  the  required  time.     People  v.  Lee  Hvng  (Cal.),  I,  485. 

62.  Judgment  wiix  not  be  Reversed  for  Failing  to  Servjs  Amended  Complaints 
on  a  defendant  against  whom  a  default  has  been  entered  for  not  answering  the  orig- 
inal complaint,  wnere  it  does  not  appear  from  the  record  that  such  amended  com* 
plaints  were  not  served.   '  Heinlen  v.  Erlanger  (Cal.),  I,  561. 

63.  Sham  and  Irrelevant  Answers — Notice  of  Motion  to  Strike  out.  —  Only 
sham  or  irrelevant  answers  may  be  stricken  out  on  motion.  But  where  a  rule  of 
court  requires  notice  of  every  motion  not  ex  parte,  it  is  error  to  allow  such  an  an- 
swer to  be  stricken  out  without  notice.  Arala  v.  Tellurium  etc.  Mining  Co,  (Cal.), 
Ill,  151. 

64.  Causes  of  Action  to  Set  Aside  a  Fraudulent  Conveyance,  and  to  recover 
possession  of  the  land  affected  thereby,  may  be  joined  when  all  the  matters  com> 
plained  of  relate  to  the  same  property,  are  parts  of  one  transaction  and  one  desiiqi 
to  defraud  all  the  parties  who  defend  the  action.     PJUter  v.  Dascey  (Cal.),  Ill,  2X&. 

65.  MisJOLN'DER  OF  DEFENDANTS — DISCLAIMER  —  Demurrer. — Misjoinder  of  certain 
parties  as  defendants  can  not  be  taken  advantage  of  by  the  defendants  properly 
joined,  when  the  defendants  improperly  joined  disclaim  all  interest  in  the  subject- 
matter  of  the  litigation,  and  their  disclaimer  is  acted  upon  by  the  court  and  ac- 
cepted by  the  plaintiffs.    Id. 

66.  Causes  of  Action  Which  do  not  Affect  the  Same  Parties  can  not  be  united. 
Johnson  v.  Kirby  (Cal.),  Ill,  482. 

67.  Erroneous  Order  (Jonsolidatino  Actions,  when  No  Ground  for  Kevebsal. — 
An  erroneous  order  consolidating  certain  actions  is  not  ground  for  reversal,  if  it  ap- 
pears from  the  findings  that  the  appellant  is  not  entitled  to  a  judgment.  Bougt  v. 
/)tt/i»(Cal.),  IV,  352. 

68.  Equity  Rule  69— Burden  of  Proof. — Where  the  time  of  taking  testimony  has 
expired  under  equity  rule  69,  and  the  case  is  heard  on  the  bill,  plea,  and  replication 
to  the  plea,  without  evidence  to  support  the  plea,  the  plea  will  be  overruled  for 
want  of  evidence.  The  burden  of  proof  is  on  the  party  pleading  the  facts  relied 
on  to  oust  the  jurisdiction.     Sharon  v.  Hill  (U.  S.  Cir.  Ct.,  Cal.),  IV,  199. 

69.  Amended  Complaint — Service  of,  on  Defendants. — Where  a  plaiintitf  amends 
his  complaint  in  matter  of  substance,  he  must  serve  his  amended  pleading  upon  all 
the  defendants,  including  those  in  default.     Miliken  v.  Houghton  (Cal.),  IV,  221. 

70.  Record  Held  to  Disclose  No  Material  Error.  Board  of  Education  "9.  Fraut- 
lin  H  al,  (Cal.),  IV,  608. 

See  Affidavit  of  Merits;  Amendments;  Appeal;  Assignment;  Assumpsit;  Attach- 
ment; Bankruptcy;  Bill  of  Exceptions;  Bill  of  Particulars;  Certiorari; 
Claim  and  Delivery;  Contempt;  Continuance;  Counter-claim;  Default;  De- 
murrer; Depositions;  Dismissal  of  Action;  Ejkgi'ment;  Eminent  Domain; 
Findings;  Forcible  Entry  and  Detainer;  Goods  Sold  and  Delivered;  Insolv- 
ency;  Injunctions;  Instructions;  Interpleader;  Justices'  Courts:  New  Trial; 
Parties;  Quieting  Title;  Removal  of  Causes;  Replevin;  Summons;  Trespass: 
Variance;  Venue;  Verification. 

PLEDGE. 

L  Pledgee — Bona  Fide  Holder — Negotiable  Note. — A  pledgee  of  negotiable  paper 
as  collateral  security  is  entitled  to  be  protected  as  a  bona  Jide  holder  to  the  sauie 
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extent  as  one  who  becomes  the  abeolate  owner,  and  may  maintain  suit  thereon  in 
his  own  name,  as  the  real  party  in  interest.  The  only  difference  between  the  rights 
of  such  parties,  as  aeainst  the  maker,  is  that  the  absolute  owner  may  recover  in  mil, 
while  the  pledgee,  if  there  be  equities,  is  restricted  to  the  extents!  his  advances, 
Haydon  v.  NicoleUi  et  cd,  (Nev.),  II,  632. 

2.  Execution  on  Pledgor's  Interest  in  Property  Pledged. — The  interest  of  a 

pledgor  in  property  pledged,  with  a  limited  power  of  sale  for  the  protection  of  the 
pledgee,  mav  be  levied  upon  and  sold  under  an  execution  against  the  pledgor.  The 
pledgor  horns  the  legal  title  to  the  property  pledged,  and  not  merely  an  equitable 
interest.     WUliama  v.  GaUick  (Or. ),  II,  637. 

3.  Pledge   ot  Certiticates  of  Stock  by  Depositary— Rights  of  Owner  and 

Pledgee. — The  real  owner  of  certificates  of  stock,  who  indorses  and  delivers  the 
same  to  a  third  person  for  sale  keeping,  can  not  recover  such  certificate  from  the 
pletlsee  of  the  depositary,  until  the  demand  for  which  they  were  given  in  pledge  is 
satisfied.    Ambrose  v.  Svana  (Cal.),  IV,  297. 

4.  The  Same — Sale  of  Certificates  by  Pledgee,  pending  Action  for  Possession. — 

If,  pending  an  action  to  recover  possession  of  such  certificates,  the  pledgee  sells  the 
same  for  more  than  enough  to  satisfy  his  demand,  the  owner  is  not  entitled  to  a 
judgment  for  such  excess,  because  it  did  not  constitute  any  part  of  his  cause  of 
action.    Id. 

5.  Pledgor  and  Pledgee — Action  to  Recover  Debt  Secured. — A  pledgee  may  main- 

tain an  action  to  recover  the  debt  secured,  without  first  exhausting  the  subject  of 
the  pledge.    Ehrlieh  v.  Hwald  (Gal.),  IV,  380. 

See  Assignment  for  Benefit  of  Creditors,  2;  Guaranty;  Insurance,  9,  10. 

POINTS  AND  AUTHORITIES. 
See  Appeal,  72;  Pleading  and  Practicb,  61. 

« 

POLICE  COMMISSIONERS. 

1.  The  Police  Commissioners  of  the  City  and  County  of  San  Francisco  are  not 
elective  officers.    People  ex  rel.  Hoy  v.  Alvord  et  al.  (Cal.),  IV,  78. 

'   See  San  Francisco,  2,  3. 

POLICE  JUDGE. 
See -CoNSTrniTioNAL  Law. 

POLL  TAX. 
See  Taxation,  59. 

POLYGAMIST. 

See  Jt7RY  AND  JiTRORS,  6. 

POSSESSION. 

1.  Possession  of  Land— -Presumptions  Arising  from— Occupant. — One  lawfully  in 
possession  of  land  may  maintain  an  action  for  any  interference  with  the  possession 
thereof.  And  the  actual  occupant  will  be  presumed  to  be  lawfully  in  possession 
unless  the  contrary  appears  on  the  trial.    Simpson  v.  WiUiams  (Nev.),  IV,  580. 

See  Adverse  Possession;  Ejectment,  1-3;  Evidence,  18;  Fraud,  17;  Landlord  and 
Tenant;  Lease,  1;  Mechanics'  Liens,  21;  Mines  and  Mining,  5,  38,  39;  Mort- 
dAOE,  38,  39,  43,  44;  Nuisance,  23;  Public  Lands,  14-19;  Quieting  Title,  2; 
Replevin;  Specific  Performance,  9;  Statute  of  Limitations,  26;  Tenants  in 
Common. 

PRACTICE. 
See  Pleading  and  Pbaotiob. 


936  West  Coast  Reporter. 

PRECEDENT. 
See  Jurisdiction,  4. 

PREEMPTION. 
See  Public  Landa. 

PRELIMINARY  EXAMINATION. 
See  Labceny,  16. 

PRESCRIPTION. 

1.  Prescription,  Nature  of. — The  statute  of  California  merely  ^xes  the  timein  which 
a  right  by  prescription  shall  be  acquired  at  five  years;  but  it  nowhere  determine? 
the  circainstauoes  which  constitute  prescription,  and  thus  leaves  them  to  be  deter- 
mined by  the  settled  \a,w  as  it  stood  prior  to  the  code.  Woodruff  v.  North  BLoom- 
field  G,  M.  Co.  (U.  S.  Cir.  Ct.,  Cal.),  I,  183. 

See  Nuisance,  8,  9,  16. 

PRESENTMENT  FOR  PAYMENT. 
See  Negotiable  Instruments,  10,  12» 

PRESUMPTIONS. 

See  Bill  of  Exceptions,  9;  Contempt,  12;  Negligence,  33;  Possession;  Statute 

OF  Limitations,  19. 

PRINCIPAL  AND  AGENT. 

1.  Building    Contract— Acceptance    by   Agent— Fraud— Mistake.— Where    tbe 

promisees  under  a  building  contract  agree  to  pay  for  the  work  contracted  to  be  doce, 
upon  its  acceptance  by  an  agent  mutually  agreed  u^n,  the  acceptance  by  sikIi 
agent  is  conclusive,  in  the  absence  of  any  fraud  or  mistake  on  his  part.  Moon  s. 
Kerretal,  (Cal.),  UI.  628. 

2.  Agent,  when  Personally  Liable  on  Wrttten  Contract  Executed  in  his  Own 

Name. — Where  an  agent,  in  executing  a  written  instrument,  does  not  attempt  lo 
bind  his  principal,  and  in  terms  imposes  an  obligation  on  himself,  he  incurs  by  such 
act  a  personal  liability,  even  though  he  described  himself  as  an  agent.  Murphy  v. 
Heimlich  (Cal.),  IV,  301. 

3.  Principal  and  Agent — Secret  Instructions — General  Agent. — The  power  of  a 

general  agent  can  not  be  restricted  by  secret  instructions  of  his  principal,  so  as  to 
affect  a  party  dealing  with  such  agent  without  notice  of  the  secret  instructions. 
Saxonia  Min.  etc,  Co,  v.  Cook  (Col.),  IV,  453. 

4.  Agent  Adversely  Interested  to  Principal. — The  law  will  not  allow  a  person  to 

act  as  agent  when  he  has  an  interest  adverse  to  his  principal;  and  therefore  an  agent 
of  an  insurance  company  to  receive  and  transmit  applications  for  insurance,  wheu 
making  an  application  therefor  on  his  own  property,  directly  or  indirectly  for  his 
own  benefit,  is  acting  for  himself,  and  can  not  be  considered  the  agent  of  the  insur- 
ance company.     Spare  v.  HomeMtU,  Ins.  Co,  (U.  S.  Cir.  Ct.,  Or.),  I,  542, 

5.  Courts  will  Take  Judicial  Notice  of  the  Authority  of  the  Managing  Ofh- 

cer  of  railway  corporations,  such  as  a  superintendent,  and  presume  that  sach  otScer 
has  power  to  conduct  its  ordinary  business  transactions.  Sacalaris  v.  Ettrtka  tt- 
Pcdisade  B.  R.  Co,  (Nev.),  I,  398. 

6.  An  Agent  having  the  Oversight  and  Charge,  with  the  Power  to  Direct,  has 

a  general  and  discretionary  power  within  the  scope  of  his  agency.    Id. 

See  Corporations,  7i  9-16;  Evidence,  22-25;  Master  and  Servant;  Negligence,  IS* 

Verification,  2-4. 

PRIOR  APPROPRIATION  OF  WATER. 
See  Water  Rights. 
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PRIORITY. 

See  Bona  YiDia  Pubchaser,  7;  Mbchanics*  Liens,  22;  Mostgaoes,  41;  Specific  Per- 
formance, 10. 

PRIVITY  OF  ESTATE. 
See  Lease,  4,  5. 

PROBABLE  CAUSE. 
SeeMAucious  Prosecution. 

PROBATE  COURT. 

1.  Verifioation  of  Petition  in  Probate  Court — Jurisdiction. — Proceedings  in  the 

probate  court  of  Umatilla  county,  Oregon,  are  not  void  for  want  of  jurisdiction  be- 
cause the  petition  on  which  such  proceedings  were  founded  was  unverifi^.  McCoy 
V.  AyerSf  AdrrCry  etc,  (Wash.),  II,  664. 

2.  Presumption  as  to  the  Situs  of  Personalty. — ^The  fact  that  a  probate  court  has 

assumed  jurisdiction  over  certain  personal  property  is  prima  foucie  evidence  that 
such  property  is  within  the  jurisdiction  of  the  court.  •  Id, 

3.  The  Prorate  Jurisdiction  of  the  Superior  Court  is  Separate  and  Distinct 

from  the  jurisdiction  of  such  court  in  ordinary  civil  actions.  In  re  Allgier  et  aL 
(CaL),  II,  876. 

See  Cancellation,  2;  Divorce,  4;  Estates  of  Deceased  Persons;  Executors  and 
Administrators;  Guardian  and  Ward;  Homestead,  1;  Judgment,  4;  Sales, 
6,  7. 

PROBATE  SALES. 

See  Guardian  and  Ward,  8-11. 

PROHIBITION. 

1.  Writ  of  Prohibition — Functions  of — Judicial  and  Ministerial  Power. — Under 

the  constitution  the  only  office  of  the  writ  of  prohibition  is  to  prevent  courts  or 
other  officers  from  going  beyond  their  jurisdiction  in  the  execution  of  judicial  poMer. 
The  legislature  can  not  enlarge  or  extend  the  office  of  such  writ  so  as  to  include 
ministerial  functions.     Hohart  v.  TiUton,  Tax  Collector,  etc.  (Cal.),  IV,  629. 

2.  The  Same — ^Tax  Collector — Prohibition  does  not  Lib  against.  —  A  tax  col- 

lector is  a  ministerial  officer,  and  as  such  he  can  not  be  restrained  by  prohibition 
from  executing  the  functions  of  his  office.     Id, 

3.  Petition  for  Writ  of  Prohibition  Denied,  for  the  reason  that  the  relief  asked 

'had  already  been  granted  on  appeal.     People  ex  rel,  Barnes  et  cd,  v.  District  Court, 
etc.,  et  cd.  (Col.),  IV,  276. 

PROMISE. 

1.  Implied  Promise,  notwithstanding  the  Debtor's  Objection — Conduct  Amount- 
ing TO  Consent. — Whenever  in  any  transaction,  or  under  any  form,  one  person  re- 
ceives a  sum  of  money  which  he  is  bound,  ex  cequo  et  bonOj  to  refund  to  another,  the 
law  implies  a  promise  by  him  to  make  such  repayment.  Such  promise  is  implied 
under  the  same  circumstances,  even  though  the  debtor  party  objected  to  receiving 
the  money,  provided  he  nevertheless  does  actually  receive  it,  and  une  it  for  his  own 
purposes,  or  so  deal  as  to  retain  and  enjoy  its  benefits.  Such  conduct  waives  the 
objection,  and  amounts  in  contemplation  of  law  to  a  previous  consent.  De  Celia  v. 
Porter  (CaL),  I,  676. 

See  Mortgage;  13;  Statute  of  Limitations,  3-8. 

PROMISSORY  NOTE. 
See- Negotiable  Instruments. 

PROSTITUTION. 

1,  Taking  Female  Minor  for  Purposes  of  Prostitution.— Evidence  held  insuffi- 
cient to  sustain  the  judgment.    People  v.  Murray  (Cal.),  Ill,  626, 
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PROTEST. 
See  Costs,  7* 

PUBLIC  LANDS. 

1.  Onb  not  an  Actual  Settcer,  Who  Files  his  Application  to  Pitbcrass  La^tds 

suitable  for  cultivation  from  the  state,  prior  to  the  adoption  of  the  present  constita- 
tioD,  but  who  makes  no  payment  thereon,  acquires  no  right  to  purchase  such  land 
after  the  adoption  of  sncn  constitution.     Urton  ▼.  Wilson  (CaL ),  I,  775. 

2.  A  Settler  on   Public  Lands  Which  had  been  Withdrawn  from  Silb,  and 

consequently  were  not  open  for  pre-emption,  acquires  no  title  thereto,  as  against  a 
subsequent  grantee  of  the  ffovemment,  by  virtue  of  his  settlement.  Southern  Pa- 
eifie  R,  R.  Co.  v.  Garcia  (Cal.),  I,  686. 

3.  Improvements  upon  the  Pubuo  Lands  are  Lawful  Subjects  op  Sale,  and  are 

sufficient  consideration  to  support  promissory  notes  and  other  contracts.  Caidweil 
v.  Ruddy  (Idaho),  I,  295. 

4.  The  Affidavit  of  an  Applicant  for  the  <?urchase  of  State  Lands  most  aet  oat 

the  facts  required  by  the  statute  to  be  stated  therein.     An  affidavit  which  fails  to 
state  whether  there  are  or  are  not  settlers  on  the  land  which  is  sought  to  be  pur- 
chased is  insufficient.     McCoy  v.  Byrd  et  als.  (Cal.),  II,  139. 
6.  Matters  Which  the  Statute  Requires  to  be  Stated  in  Such  Affidavit  can  not 
be  held  immaterial.     Id. 

6.  Purchase  of  State  Lands  bt  Chinese. — A  citizen  and  subject  of  the  Chinese  em- 

pire, who  is  a  bona  fide  resident  of  the  state  of  Nevada,  is  entitled,  under  the  lawa 
of  the  United  States  and  of  such  state,  to  locate  or  purchase  any  of  the  public 
lands  belonging  to  such  state.     State  ex  rel,  Fook  Ling  v.  Preble  (Nev.)  U,  43. 

7.  Sale  of  Pre-emptor's  Possessory  Rioht  by  Administrator. — An  adraimstrator  is 

entitled  to  the  possession  of  a  tract  of  land  entered  under  the  pre-emption  laws  by 
his  intestate,  and  may  sell,  under  direction  of  the  probate  court,  any  right  of  pos- 
session of  the  land  that  may  have  fallen  to  him  by  virtue  of  his  administra- 
tion. Nothing  contained  in  sections  2263  and  2269  of  the  United  States  revised 
statutes  prohibits  such  sale.  Burch,  Administrator^  etc.,  v.  McDaniel  et  cd.  (Wash.), 
11,546. 

8.  Sale  of  *' Soldiers'  Additional  Homestead  Scrip." — In  the  absence  of  a  further 

equitable  showing,  money  paid  for  the  purchase  of  "  Soldiers*  Additional  Home- 
stead Scrip"  can  not  be  recovered  back  on  the  ground  of  a  total  failure  of  consider- 
ation. Under  sections  2306  et  seq.  of  the  United  States  revised  statutes,  the  right 
to  locate  and  make  entries  under  such  scrip  belongs  to  the  soldiers  alone,  and  a  con- 
tract for  a  sale  thereof  is  against  the  policy  of  the  law.  Mackintosh  v.  Benton,  Holmes 
<kCo.  (Wash.).  11,777. 
9b  District  Court  Has  No  Jurisdiction  of  a  Controversy  to  Determine  the  con- 
flicting rights .  of  claimants  to  a  portion  of  the  public  domain,  when  such  contro- 
versy IS  already  undetermined  before  the  department  of  the  interior.  Hays  v.  Par- 
ker {WAsh.),  11,801. 

10.  Decision  of  the  Tide  Land  Commissioners. — ^The  commissioners  under  the  acts 
of  1872  and  1874,  to  dispose  of  the  state  tide  lands,  were  authorized  to  decide  who 
was  entitled,  in  certain  cases,  to  be  preferred  as  a  purchaser  thereof,  and  their  de- 
termination of  the  matter  can  not  be  questioned  elsewhere,  except  for  an  error  of 
law  or  a  fraud  extripsic  and  collateral  to  the  contest,  by  which  a  full  aud  fair  hear- 
ing of  the  matter  was  prevented.  Shively  v.  W^lch  et  cU.  (U.  S.  Cir.  Ct,  Or.),  II, 
713. 

11.  Settler  under  the  Donation  Act. — ^It  does  not  appear  that  James  Welch  was 
ever  a  *  *  settler  "  under  the  laws  of  the  provisional  sovemment  or  the  donation  act 
upon  the  donation  patented  to  John  M.  Shively  and  wife;  and  if  he  was,  upon  his 
abandonment  of  all  such  claims  thereto  in  1860,  and  before  he  was  entitled  to  the 
grant,  his  wife  had  no  interest  in  it  or  the  consideration  received  therefor.     Id. 

12.  Conveyance  to  One  Person  upon  a  Consideration  Moving  from  Another.— In 
I860  John  M.  Shively,  in  consideration  that  James  Welch  abandoned  his  claim  to 
be  a  " settler"  upon  the  former's  donation  claim,  conveyed  a  certein  portion  thereof 
to  said  Welch,  and  a  like  portion,  including  5  and  13  in  *'  Shively's  Astoria,"  to  his 
wife  Nancy.  Hcld^  that  Nancy  did  not  hold  said  blocks  under  her  husband,  but 
the  grantor  Shively.  and  therefore  she  was  entitled,  under  the  acts  of  1872  and  1874 
(See.  L.  129,  76),  to  purchase  the  tide  land  in  front  of  said  blocks,  although  hex 

Jiusband  had  Q.uitolaimed  the  same  to  Shively  in  1850.    Id, 
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13.  Town  Sitb  of  Red  Blupf — Stattttes  Afpectino — Certificates  of  Title— Trust 
E^ATE — Conveyance  by  Trustee. — On  May  1,  1865,  Ann  Wasson,  then  a  widow 
with  a  child  by  a  former  hnsband,  the  plaintiff  here,  entered  upon  and  took  posses- 
sion  of  certain  lota  forming  part  of  the  town  site  of  Red  Bluff.  She  residea  there 
with  her  child  until  her  marriage,  in  1866,  to  Wasson;  thereafter  she,  her  husband, 
and  the  plaintiff  continued  to  live  and  occupy  said  premises  as  her  property  until 
her  death  in  1867,  when  she  died  intestate,  leaving  surviving  her  as  her  heirs  at 
law  her  husband  and  the  plaintiff.  Said  town  site  had  been  entered  at  the  office  of 
the  register  of  the  land-ofiice  of  the  United  States,  by  the  county  judge  of  Tehama 
county,  in  trust  for  the  several  use  and  benefit  of  the  occupants  thereof,  under  acta 
of  congress  providing  for  the  reservation  of  town  sites  upon  the  public  lands  of  the 
United  States.  Thereafter  said  trustee  purchased  the  lands  under  the  provisions  of 
an  act  of  congress  applicable  to  his  trust,  and  on  September  29,  186i8,  a  United 
States  patent  was  issued  to  the  county  judge  and  his  successors  in  office.  On  March 
6,  1868,  the  legislature  passed  an  act  authorizing  the  trustee  to  distribute  the  town 
lots  held  by  him  in  trust,  and  to  issue  certificates  of  title  to  the  inhabitants  of  said 
town  in  accordance  with  their  resoective  interests.  On  July  9,  1868,  Wasson, 
claiming  as  heir  at  law  of  his  wife,  obtained  from  the  trustee  the  certificate  of  title 
to  the  premises  in  dispute  in  his  own  name,  which  were  afterwards  conveyed  by 
mesne  conveyances  to  the  defendant.  Heldf  that  the  widow,  under  the  aforesaid 
acts  of  congress,  as  the  original  and  bona  fide  occupant  of  said  lots,  became  vested 
with  an  equitable  title  to  the  same,  as  her  separate  property,  which  she  would  have 
had  a  right  to  perfect  had  she  lived,  by  obtaining  from  the  trustee,  when  he  came 
to  execute  his  trust  under  the  regulations  prescribed  by  the  statute,  a  certificate  of 
legal  title;  upon  her  death  before  such  regulations  had  been  prescribed,  her  interest 
Tested  in  her  husband  and  the  plaintiff  as  tenants  in  common,  each  entitled  to  an 
undivided  half  of  the  premises;  that  the  log^l  title  obtained  by  the  husband,  and 
his  entry  thereunder,  inured  to  the  benefit  of  the  plaintiff,  and  was  held  by  him  in 
trust  for  her;  and  that  the  defendant,  who  took  such  land  with  notice  of  the  equi- 
table rights  of  the  plaintiff,  as  shown  by  the  county  records,  could  acquire  no  greater 
rights  therein  than  his  grantor  had.    Eversdom  v.  Mayfuew  (Cal. ),  II,  726. 

14.  Right  in  Public  Lands  not  Initiated  by  Trespass. — No  right  to  locate  and 
purchase  a  portion  of  "mineral  land,"  as  a  part  of  the  public  domain,  can  be 
initiated  by  an  intrusion,  against  the  will  of  the  occupant,  upon*  lands  inclosed  by 
a  fence,  and  in  the  actual  possession,  occupation,  and  use  of  another  claiming  title 
under  a  patent  of  the  United  States  covering  the  land,  issued  under  the  acts  of 
congress  of  July  1, 1862  (12  Stat.  489),  and  July  2,  1864  (13  Id.  356),  granting  lands 
to  the  Central  Pacific  Railroad  Company  to  aid  in  the  construction  of  its  road. 
Covoell  V.  Lammera  et  al.  (U.  S.  Cir.  Ct.,  Cal.),  Ill,  604. 

15.  U.  S.  Patent  Conclusive  on  Collateral  Attack. — A  patent  issued  to  the  Cen- 
tral Pacific  Railroad  Company  under  said  acts,  regular  in  form,  by  the  proper  offi- 
cers, to  '*  alternate  sections  of  land  designated  bv  odd  numbers,"  within  the  limits 
of  the  congressional  grant,  can  not  be  collaterally  attacked  by  an  intruder  upon 
the  actual  possession  of  the  grantee  of  the  patentee,  occupying  and  claiming  title 
under  the  patent.    Id. 

16.  Trespasser  upon  Actual  Possession  or  Land. — An  intruder  upon  the  actual  pos- 
session of  another,  of  lands  held  and  claimed  by  the  occupant  under  a  patent  from 
the  United  States,  regular  upon  its  face,  issued  under  the  said  acts  of  congress 
granting  lands  to  the  Antral  Pacific  Railroad  Company,  does  not  occupy  a  position 
that  entitles  him,  collaterally,  to  call  in  question  the  validity  or  effect  of  the  pat- 
ent, in  a  suit  by  the  party  in  possession  holding  title  under  the  patent,  to  restrain 
the  commission  of  trespasses  in  the  nature  of  waste.     Id, 

17.  Exception  op  Mineral  Lands  in  Patent. — Thefact  that  the  patent  issued  under 
said  acts  of  congress  contains  a  clause  not  required  by  the  acts  to  be  inserted  in  the 
patent,  '*  excluding  and  excepting  all  *  mineral  lands,'  should  any  be  found  to  exist 
m  the  tracts  described  in  the  foregoing,"  does  not  change  or  affect  the  rule  that  an 
intruder  on  the  actual  possession  of  the  grantee  in  a  patent,  claiming  title  under 
the  patent,  can  not  assail  the  patent  collaterally,  in  a  suit  between  such  grantee  and 
intruder.     Id. 

18.  Patent  Conclusive  of  Patentability  on  Collateral  Attack. — A  patent  in  all 
respects  regular  upon  its  face,  issued  by  the  proper  officers  under  said  acts  of  con- 
gress, even  though  containing  a  clause  excluding  and  excepting  such  lands  as  shall 
be  found  to  be  mineral,  is  conclusive  evidence,  upon  a  collateral  attack,  that  the 
lands  are  not  mineral,  and  that  they  are  properly  included  in  the  patent.     Id, 
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19.  Case  tk  Judgment.— On  June  27,  1867,  a  patent,  in  all  respects  regular  on  its  £ac« 
was  issued  by  the  proper  officers,  covering  the  north-east  quarter  of  section  1 7,  town- 
ship 9,  range  9  east,  Mount  Diablo  base  and  meridian,  to  the  Central  Pacific  Rail- 
road Company,  under  said  acts  of  congress  of  1862  and  1864,  granting  lanils  to  aid 
in  the  construction  of  the  road  of  said  company,  the  said  lauds  being  within  the 
limits  of  the  grant.  There  was  nothing  in  the  records  of  the  land-office,  or  in  the 
patent,  to  indicate  that  any  portion  of  said  lands  described  in  the  patent  was  **  min- 
eral land."  The  patent  contained  a  clause  *' excluding  and  excepting  from  the 
transfer  by  these  presents  'all  mineral  lands,*  should  any  be  found  to  exist  in  the 
tracts  descril>ed  iu  the  foregoing."  In  March,  1873,  the  patentee  sold  and  conveyed 
said  lands,  with  other  lands,  to  M. ,  who  entered  into  the  actual  possession  and  oc- 
cupation of  said  lands  so  conveyed,  including  the  land  in  question — fenced,  bnilt 
upon,  otherwise  improved  and  used  it,  making  lime  for  sale  upon  it,  cultivating  a 
part,  and  cuttins  hay  on  and  pasturing  the  remainder.  The  actual  occupation  and 
use  continued  till  November  24,  1877,  when  he  sold  and  conveyed  it  to  complainant, 
who  immediately  took  possession,  and  continued  in  the  actual  possession,  occupa- 
tion, and  use,  for  similar  purposes,  till  the  commission  of  the  acts  complained  of. 
In  1881,  defendant,  claimiog  a  right  uuder  the  laws  relating  to  mineral  lands,  as- 
suming the  portion  intruded  upon  to  be  a  part  of  the  public  mineral  lands,  entereil 
upon  it  against  the  will  of  complainant,  took  up  a  mining  claim,  and  performed  the 
acts  stated  in  the  bill.  Held,  that  defendant  is  not  in  a  position  which  cutttlea  him  to 
attack  the  patent,  collaterally,  in  this  suit,  both  upon  the  grounds  that  he  could  not 
initiate  a  right  to  a  mining  claim  by  an  unlawful  intrusion  upon  the  actual  posses- 
sion of  another  claiming  title  under  a  patent,  as  was  decided  by  the  supreme  court 
in  Atherton  v.  Fowler,  96  U.  S.  513,  and  on  the  ground  that  the  patent  is  conclusive 
when  collaterally  called  iu  question,  as  decided  in  Steel  v.  The  Smelling  Co.y  104  U. 
S.  647,  650-654.     Id, 

20.  OcccrPANcr  of  Public  Land — Quitclaim  Deed — Tbust — Gift. — A  person  in  the 
occupancy  of  public  laud,  having  no  richt  or  title  thereto,  who  conveys  the  same  by 
a  quitclaim  deed  as  a  gift  to  his  wife,  does  not  hold  the  title  subsequently  acquir%hi 
by  him  in  his  own  name  and  with  his  own  money,  under  the  United  States  home- 
stead laws,  and  by  purchase  from  the  state,  in  trust  for  his  wife.  Brannock  et  oL 
V.  i/owroe  (Cal.),  111,481. 

21.  Occupant  of  Public  Lands — Salb  of  Interest  of,  under  Execution. — The  in- 
terest of  any  person  in  the  actual  occupation  of  public  lands  of  the  United  States, 
on  which  he  has  made  one  hundred  dollars*  worth  of  improvements,  may  be  trans- 
ferred and  sold  under  execution.     Wells  v.  Francis  (Col.),  Ill,  217. 

22.  Pre-emption  of  Public  Land — Priority  of  Location— Relation  of  Title.— The 
right  of  a  pre-emptor  of  public  land  relates  back  to  the  date  of  the  first  proceeding 
taken  by  him  for  its  acquisition  under  the  pre-emption  laws,  and  takes  priority 
over  a  title  acquired  through  a  subsequent  location  under  the  soldiers'  a^lditional 
homestead  act.     Cothrin  v.  Tdber  et  at,  (Cal. ),  IV,  295. 

23.  Act  of  Congress  Granting  Land  to  the  Southern  Pacific  R.  R. — Construc- 

tion of. — The  act  of  congress  of  March  3,  1871,  in  eflfect  provided  that  ^*  there  be 
and  hereby  is  granted  to  the  Southern  Pacific  Railroad  Company  of  California,  *  *  * 
for  the  purpose  of  aiding  in  the  construction  of  said  railroaid,  *  *  *  every  alter- 
nate section  of  public  land,  not  miueral,  designated  by  odd  numbers,  *  *  *  when- 
ever on  the  line  the*eof,  the  United  States  having  full  title,  not  reserved,  sold,  granted, 
or  othei*wise  appropriated,  and  free  from  pre-emption  or  other  claims  or  rights,  at 
the  time  the  line  of  said  road  is  designated  by  a  plat  thereof,  filed  in  the  office  of  the 
commissioner  of  the  general  land-oliice."  Held,  that  such  act  constituted  a  present 
grant,  that  could  only  be  defeated  by  failure  to  perform  the  conditions  subsequent 
tt)erein,  and  upon  proper  proceedings  to  take  advantage  of  such  failure;  that  the 

General  right  to  the  laud,  subject  to  the  exceptions  found  in  the  act,  vested  at  the 
ate  of  the  passage  of  the  act  on  March  3,  1871,  and  attached  to  the  specific  land 
at  the  moment  of  the  filing  of  theiplat  in  the  office  of  the  commissioner  of  the  gen- 
eral land  office.  Thenceforth  it  was  not  iu  the  power  of  any  officers  of  the  govern- 
ment, by  any  action  of  theii^,  to  divest,  or  in  any  way  limit  or  modify,  the  rights 
of  the  company  so  vested.  Southern  Pacific  Railroad  Co,  v.  Dull  et  clL  (U.  S.  Cir. 
Ct.,  Cal.),  IV,  639. 

24.  The  Same — When  Grant  Attached — Mexican  Grant. — Such  congressional  grant 
attached  to  lauds  lying  within  the  exterior  limits  of  a  Mexican  grant,  but  outside  of 
the  limits  thereof  as  fanally  surveyed,  if  prior  to  the  date  of  filing  such  plat  in  the 
office  of  the  commissioner  of  the  general  land-office,  the  Mexican  grant  had  been 

[        finally  located.    Id, 
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25.  The  Same — Confikmation  of"  Mexican  Grant  under  Act  of  June  14,  1860. — 
Under  the  act  of  congress  of  June  14, 1860,  proceedings  for  the  confirmation  of  a  Mex- 
ican grant  are  in  the  nature  of  proceedings  in  rem;  under  such  act  the  location  of  ar 
Mexican  grant  becomes  final  after  the  publication  by  the  surveyor-general  of  the 
notice  provided  for  therein,  in  the  absence  of  any  application  to  have  the  plat  and 
survey  returned  to  the  district  court  for  examination.  A  survey  so  made  final  by 
publication  has  the  same  effect  as  a  patent,  and  thereafter  is  in  no  sense  sub  judice; 
the  jurisdiction  of  the  commissioner  of  the  general  land-office  is  thereupon  exhausted 
as  to  everything  but  the  ministerial  duty  of  issuing  a  patent,  and  any  further  acts 
of  his,  such  as  ordering  a  resurvey,  are  void.  All  lands  outside  of  the  survey,  thus 
made  final,  become  public  lands  of  the  United  States,  and  subject  to  any  other  dis- 
position under  the  law.     Id. 

26.  Statutory  Grants — Public  Record — ^Notice. — All  the  world  must  take  notice  of 
statutory  grants  of  land  clearly  defined  on  the  face  of  the  statute,  and  other  publio 
records,  indicated  by  the  statute.     Id. 

27.  The  Same — ^Casb  in  Judgment. — The  defendant  entered  upon  land  within  the  ex- 
terior limits  of  a  Mexican  grant,  with  the  intention  of  securing  a  pre-emption  right, 
but  subsequently  abandoned  his  location  under  the  mistaken  supposition  that  such 
land  was  sub  judice^  and  located  elsewhere;  four  years  a'terward,  and  eighteen 
months  subsequent  to  the  filing  of  complainant's  map,  he  returned  to  his  original 
location.  Hetd,  that  such  return  did  not  connect  itself  with  his  former  residence, 
and  continue  or  reinstate  the  right  first  initiated,  and  that  the  right  of  the  com- 
plainant having  attached,  it  was  too  late  to  acquire  a  new  right  of  pre-emption;  and 
a  patent  Issued  to  him,  based  upon  such  subsequent  location,  was  either  void  or 
held  in  trust  for  complainant,  and  the  patentee  could  convev  no  title  to  a  purchaser 
for  value  without  actual  notice,  in  fact,  of  complainant's  title.     Id. 

See  Deed,  1-5;  Denver  Town  Site,  2;  Easements,  3;  Mexican  Grants;  Mines  and 
Mining;  Nuisance,  4;  Oregon  Donation  Act;  Trespass,  2,  3;  United  States, 
1;  Water  Bights. 

PUBLIC  OFFICERS. 

L  County  Clerk  of  Humboldt  County,  Salary  of. — On  February  28,  1876,  the 
offices  of  county  clerk,  auditor,  and  recorder  of  Humboldt  county  were  united  in  tlie 
same  person.  On  that  date  the  legislature  passed  an  act  fixing  the  annual  salary  of 
the  person  filling  such  offices  at  five  thousand  dollars.  Subsequently  Humboldt 
county  was  organized  as  a  county  of  the  second  class,  and  the  olfices  of  auditor  and 
recorder  were  separated  from  that  of  county  clerk.  The  annual  salary'  of  the 
county  clerk  was  thereupon  fixed  by  the  board  of  supervisors  at  two  thousand  seven 
hundred  dollars.  Held,  that  the  act  of  February  28,  1876,  was  intended  to  regulate 
the  salary  of  such  offices  only  while  they  were  united  in  the  same  person.  Tliat 
when  the  organization  of  the  county  government  was  changed,  and  the  ofiiocs  were 
eeparatcd,  no  one  of  the  three  officers  was  entitled  to  receive  the  salary  intended 
for  the  three;  and  as  the  act  did  not  provide  for  the  separation  of  the  three  offices, 
it  became  inoperative  when  such  separation  occurred.  Kiimey,  County  Clerks  He, 
V.  Keliogg,  efc  (CaL),  II,  308. 

2.  The  Same. — As  there  was  no  operative  law  fixing  the  compensation  of  the  county 

clerk  after  Humboldt  county  became  organized  as  a  county  of  the  second  class,  the 
board  of  supervisors  had  authority  to  fix  the  compensation  of  that  officer.     /(/. 

3.  Fees  of  Recorder  for  Santa  Barbara  County— County  Clerk. — The  county 

clerk  of  Santa  Barbara  county  is  not  the  recorder  thereof,  and  fees  collected  )jy 
him,  purporting  to  act  in  such  capacity,  must  be  delivered  to  the  recorder.  Tlie 
county  clerk  can  not  escape  from  liability  for  such  fees  by  paying  them  into  the 
county  treasury,  under  the  statute  of  1878,  as  the  fees  of  the  recorder's  office  are 
not  subject  to  such  statute.     Stoddard  v.  Williams  (Cal.),  Ill,  440. 

4-  Secretary  of  State  Becoming  Governor — Salary  and  Dc ration  of  Term  of. 
Under  section  8  of  article  5  of  the  constitution,  ui)on  the  removal  of  the  governor 
from  office,  or  upon  his  death,  resignation,  or  inability  to  discharge  the  duties 
thereof,  the  secretary  of  state  becomes  governor,  and  consequently  entitled  to  tlie 
salary  appertaining  to  the  office,  and  continues  as  such  for  the  remainder  of  the 
term  of  the  outgoing  governor,  although  in  tlie  mean  time  he  may  cease  to  be  secre- 
tary of  state.     Chadwick  v.  Earhart^  Secretai-y  of  State  (Or.),  IV,  601. 

See  Assignment,  3,  4;  County  Clerk;  County  Government  Act;  Immigration 
Commissioners;  Election;  JrsTici--s'  Courts;  License  Collector;  Police  Com- 
HLs&iONERs;  State  Industrial  School. 
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PUBLICATION  OP  SUMMONS. 

See  Summons. 

PUBLIC  POLICY. 
See  CoMMOK  Casriebs,  6* 

PUBLIC  USE. 
^ee  Eminent  Domain. 

quantum  meruit. 

See  Assumpsit. 

QUIETINa  title. 

1.  Action  to  Quiit  Title — Allegations  of  Complaint. — ^A  complaint  to  qniet  title 

is  sufficient  which  alleges  ownership  in  the  plaintiff  in  the  land  in  controversy, 
and  that  the  defendant  claims  an  estate  or  interest  therein  adverse  to  him,  which 
claim  is  without  right,  and  that  defendant  has  no  estate,  right,  title,  or  interest 
Jiough  y.  Simmons  (CaL),  11,  831;  Bough  v.  Booth  (Cal.),  II,  832. 

2.  Action  to  Determine  Aj>yEBSs  Claim— Complaint — Possession. — ^The  oompbint 

in  an  action  brought  under  section  500  of  the  code  of  civil  procedure,  for  the  por- 
pose  of  determining  an  adverse  claim,  estate,  or  interest  in  land,  must  allege  pos- 
session by  the  plaintiff,  either  by  himself  or  by  his  tenants.  CooUdge  et  al,  v.  For- 
ward ei  al  (Or.),  Ill,  702. 

3.  Action  to  Quiet  Title— Execution — Judgment— Injunction. — The  legal  owner 

in  the  actual  possession  of  real  property  can  maintain  an  action  to  quiet  bis  tide 
under  section  600  of  the  code  Of  civil  procedure  as  against  one  asserting  an  adverse 
claim  thereto  under  an  ezeoution  issued  on  a  judgment  against  a  third  person.  In 
such  action  the  court  may  perpetually  enjoin  the  sale  of  the  real  property  under 
the  execution,  but  can  not  declare  the  judgment  a  nullity.  Murphy  *€t  al,  v.  Sean 
et  al.  (Or.),  UI,  558. 

See  Equitt,  3. 

QUITCLAIM  DEED. 
See  Deki>,  21;  Ejectment,  6;  Pubijo  Lands*  20. 

QUORUM. 
See  CoRFOBATiONS,  23,  24. 

RAILROADS. 

L  Expulsion  of  Passenger  from  Car— Conflict  of  Evidence — ^Verdict. — As  to 
the  fact  whether  the  plaintiff  was  rightfully  expelled  from  the  train  of  the  defend- 
ant without  unnecessary  force  and  at  a  proper  time,  held,  that  the  evidence  wis 
conflicting,  and  that  a  verdict  founded  thereon  should  not  be  disturbed.  Blaiui  t. 
Southern  Pacific  Bailroad  Company  (Cal. ),  IV,  78. 

2.  Railroad — Ticket  Limited  as  to  Time — Rights  of  Passenger. — A  railroad  ticket 
entitling  the  purchaser  to  a  continued  passage  between  two  given  points,  if  nsed 
within  a  certain  time,  is  good  for  such  continued  passage  if  the  same  be  commenced 
within  the  time  limited.  Lundy  v.  Central  Pacific  Bailroad  Company  (Gal.)  IV, 
613. 

See  Bonds,  1;  Common  Carriers;  Corporations,  2;  Eminent  Domain,  1,  14,  15; 
Mortgage,  36;  Negligence;  Obstructing  the  Mail;  Removal  of  Causes,  2, 3; 
Streets,  1-3;  Taxation,  40-49. 

RATIFICATION. 
See  Contracts,  6. 
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RECEIPT. 
See  Common  Carbiebs,  9;  Negotiable  Instruments,  24. 

RECEIVERS. 

1.  No  Appeal  Libs  from  an  Order  of  the  Lower  Court  Appointing  a  Receiver 

in  an  action  for  partition,  notwithstanding  the  fact  that  such  order  may  operate  as 
an  injunction  in  restraining  the  rights  of  the  parties  to  the  action  to  hold  and  man- 
age their  lands.     Emeric  y.  Alvarado  (Cal.),  t,  708. 

2.  Order  Settling  a  Receiver's  Account  will  be  Affirmsd  when  no  error  appears. 

Montgomery  v,  Merrill  (Col.),  II,  140. 

3.  Objections  and  Exceptions  to  the  Allowance  of  a  Verified  Account  of  a  re- 

ceiver appointed  in  an  action  for  fJ^e  foreclosure  of  a  mortgage  need  not  be  verified. 
Id, 

See  Appeal,  16,  16. 

RECLAMATION  OF  SWAMP  LANDS. 
3ee  Swamp  Lands. 

RECORD. 
See  Jurisdiction,  6;  Removal  of  Causes,  6. 

RECORDING. 
See  MiNSB  and  Mining,  26;  Mobtqaox,  41,  45. 

REDEMPTION. 

1.  Rbdbmption  by  Tenant  in  Common-— Rights  afd  Liabiutibs  of  Co-tenants. — 

A  tenant  in  common  of  land,  or  his  successor  in  interest,  who  redeems  the  whole  of 
the  common  property  from  a  sale  under  a  judgment  aflainst  all  the  co-tenants,  ac- 
quires thereby  an  equitable  lien  upon  the  interests  of  nis  co-tenants  for  their  just 
proportion  of  the  money  paid  by  him  in  effecting  the  redemption,  and  he  may  main- 
tain an  action  to  recover  such  proportion,  and  a  decree  to  the  effect  that,  in  default 
of  such  payment,  the  interests  of  the  co-tenant  in  the  land  be  foreclosed.  CalkvM 
V.  StdnJbach  (Cal.),  IV,  433. 

2.  The  Same — Effect  of  Redemption  bt  Judgment  Debtor.  —The  effect  attending 

a  redemption  of  property  sold  subject  to  redemption  depends  upon  the  character 
of  the  person  making  the  redemption.  If  made  by  a  *'redemptioner,"  as  that 
term  is  defined  in  subdivision  2  of  section  701  of  the  code  of  civil  procedure,  and 
there  be  no  further  redemption  within  the  statutory  period,  the  redemptioner  is  en- 
titled to  a  deed  from  the  sheriff,  conveying  to  him  the  interest  of  the  judgment 
debtor  therein.  But  if  made  by  the  judgment  debtor  or  his  successor  in  interest, 
the  effect  of  the  sale  is  terminated,  which  fact  is  made  to  appear  of  record  by  a 
certificate  of  redemption  and  a  note  thereof  on  the  maigin  of  tne  certificate  of  sale. 
Id, 

See  Mortgages. 

REFERENCE. 

1.  In  AN  Equitable  Action  the  Court  Has  Power  to  Refer  the  Same  to  a  referee 
to  take  the  testimony,  and  to  decide  the  action  upon  the  testimony  so  taken.  In 
reviewing  such  evidence,  the  appellate  court  may  weigh  the  same  with  a  view  to  a 
just  determination,  uninfluenced  by  the  proposition  that  the  court  below  had 
superior  facilities  to  judge  of  the  credibility  of  witnesses.    Sither  v.  Frink  (Col.), 

REFORMATION. 
See  Mistake. 

RELATION. 
ISee  Deed,  15-19;  Sheriff's  Salb»  2^ 
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RELEASE. 

1.  ExEcmoN  AND  Deliveby  of  Wbiiten  Instrumekt — ^Construction  of  Code. — 

The  execution  of  a  written  instrument  within  the  meaning  of  section  448  of  the  code 
of  civil  procedure  includes  its  delivery.     Clark  v.  Childa  (Cal.),  IV,  376. 

2.  Release — Deuvery — Estoppel — Admission  of  Dite  Execution  op  Instruident 

Set  Forth  in  Answer. — A  release  which  has  never  been  delivered  is' not  binding. 
And  a  defendant  who  sets  up  such  release  in  his  answer  as  a  bar  to  the  plaintiff's 
demand,  and  himself  introduces  evidence  showing  that  the  release  was  not  in  fact 
delivered,  is  estopped  from  claiming  the  benefit  of  the  admission  arising  out  of  the 
plaintiff's  failure  to  deny  by  affidavit  the  genuineness  luid  due  execution  of  the  in- 
Btrument.    Id. 

See  Nxolioence,  34;  Sureties,  4>  13,  14. 

REMANDING  CAUSEi. 
See  New  Trial,  37. 

REMITTITUR 

1.  Remittitur,  when  to  Issue — Judgment  by  Default. — ^Where  one  of  the  depart- 
ments of  the  supreme  court,  on  the  eighth  of  February,  1883,  reversed  a  judgment 
by  default,  and  on  the  twenty -third  of  February  modified  such  judgment  and  re- 
manded the  cause,  with  leave  to  the  appellant  to  file  an  answer  within  twenty  days 
after  the  filins  of  the  remittitur  in  the  court  below,  such  rermttUvr  should  not  be 
issued  until  thirty  days  after  the  last  date.  If  issued  before  such  time  has  elapsed, 
a  judgment  by  default  for  failure  to  answer  within  twenty  days  after  its  filing  in 
the  court  below  will  be  set  aside.  And  the  same  effect  will  be  given  to  a  judgment 
by  default  for  not  auswering  within  the  time  requij*ed  after  the  remittitur  has  right- 
fully issued,  whore  such  default  was  occasioned  by  the  inadvertence  of  a  deputy 
'  clerk  of  the  supreme  court,  in  failing  to  enter  of  record  the  date  on  which  suca  rt- 
mittUiir  was  issued,  and  in  repeatedly  informing  the  attorney  for  the  party  in  default 
that  no  remittitur  had  issued.  Hog^s  Back  Con,  Min,  Co,  v.  NhoBcuil  Con,  O,  J/iw. 
Co.  (Cal.),  I,  770. 

REMOVAL  OF  CAUSES. 

1.  Petition  for  Removal. — When  it  appears  upon  a  petition  for  removal  of  a  canse 

that  the  same  is  removable  upon  the  application  of  the  petitioners,  under  the  sec- 
ond clause  of  section  2  of  the  act  of  1875,  it  will  not  limit  or  restrain  the  effect  or 
operation  of  such  petition  if  the  petitioners  only  ask  the  court  therein  to  proceed 
no  further  "as  to  them."  Northern  Pacific  Terminal  Company^.  Lowenberg  (U. 
•     S.  Cir.  Ct.,  Or.),  I,  97. 

2.  Proceeding  to  Appropriate  Property. — A  judicial  proceeding  to  appropriate  pri- 

vate property  to  the  use  of  a  railway  corporation  is  subject  to  the  usual  incidents 
of  a  civil  action  or  suit,  including  the  liability  to  removal  into  the  circuit  courts  Id. 

3.  Separable  Controversy. — In  an  action  against  two  or  more  persons  to  appropriate 

property  held  by  them  as  tenants  in  common  to  the  use  of  a  railway  corporation, 
there  is  a  separable  controversy  between  such  corporation  and  each  of  said  tenants, 
which  can  be  fully  determined  as  between  them;  and  if  either  of  such  tenants  is  a 
citizen  of  a  different  state  from  such  corporation,  he  may  remove  the  whole  case  into 
the  circuit  court,  under  the  second  clause  of  section  2  of  the  act  of  1875.     Id. 

4.  Irregularities  in  Removal. — Although  there  are  irregularities  in  the  removal  of  a 

cause,  still,  if  it  appears  from  the  record  that  it  involves  a  controversy  cognizable  by 
the  circuit  court,  a  motion  to  remand  to  the  state  court  will  not  be  allowed.    Id. 
6.  Amendment. — Quaere:  Can  the  petition  for  removal  be  amended  in  the  circuit  court  ? 
Id. 

6.  Record,  What  Constitutes  under  the  Act  op  1875. — ^The  term  "record,"  as 

used  in  sections  3  and  7  of  the  act  of  1875  (18  Stat.  470),  held  to  include  the  testi- 
mony taken  and  on  file  in  a  cause  at  the  time  of  filing  a  petition  and  bond  for  ita 
removal  from  a  state  court.     MiUer  v.  Totnn  (U.  S.  Cir.  Ct.,  Or.),  I,  236. 

7.  Jurisdiction  op  State  Court,  when  It  Ceases. — Upon  the  filing  of  a  petition 

and  bond  in  due  form  and  effect  for  the  removal  of  a  cause  from  a  state  court, 
whether  in  vacation  or  term-time,  in  a  cajse  removable  under  the  act  of  1875,  the 
jurisdiction  of  the  state  court  ceases  at  once,  and  depositions  taken  thereafter  before 
a  referee  theretofore  appointed  to  take  the  testimony  in  the  case  are  no  port  of  the 
record  or  proceedings  therein.     Id. 
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&  BiOHT  OF  Removal  bt  Defendant  not  Lost  bt  Insufficient  Denials  in  An- 
swer.— When  it  appears  from  the  case  made  by  the  com  plaint' that  it  arises  under 
an  act  of  congress,  the  right  of  removal  by  the  defendant  is  not  lost  by  reason  of 
insufficient  denials  in  the  answer.    Id. 

9.  Time  for  Filing  Petition  fok  Removal. — ^A  hearing  on  a  demurrer  to  a  complaint, 

and  an  order  overruling  the  same  and  allowing  the  defendant  to  answer  to  the  mer- 
its of  the  case,  is  not  a  '*  trial "  within  the  meaning  of  that  term  as  U8e<l  in  section 
3  of  the  act  of  1875,  supra;  but  such  ** trial,"  whether  it  be  an  issue  of  fact  or  law, 
is  one  upon  which  a  final  disposition  of  the  case  is  made.     Id. 

10.  "Tbial  *  AND  "Hearing," — ''Trial"  is  a  common-law  term  to  denote  that  step 
in  the  case  by  which  the  facts  are  ascertained,  and  is  always  final,  unless  the  mat- 
ter is  set  aside  for  cause.  "  Hearing  "  is  an  equity  term,  and  may  denote  the  argu- 
ment and  consideration  of  a  case  at  more  than  one  singe  of  its  progress;  but  when 
it  results  in  an  absolute  disposition  of  the  case,  it  is  called  ''hnai;"  but  the  term 
"  trial,"  as  used  in  the  act  of  1875,  si/ipra,  comprehends  that  step  or  proceeding  in  a 
cause  at  law  or  in  equity  which  results  in  a  final  judgment  or  decree,  whether  the 
"trial "  be  of  an  issue  or  question  of  law  or  fact.     Id. 

11.  Removal  of  Causes — Citizsnship  of  Parties. — The  petition  for  the  removal  of 
an  action  on  the  eronnd  that  the  parties  are  citizens  of  different  states  must  show 
that  such  ground^of  removal  existed  both  at  the  time  of  the  commencement  of  the 
action  and  at  the  time  of  the  application  for  removal.  A  petition  which  only  alleges 
that  the  defendant  is,  and  always  has  been,  a  citizen  ot  California,  and  that  the 

51aintiff  is  a  citizen  of  Missouri,  is  insufficient.     McNaughton  v.  South  Pacific  Coast 
I  A  Co.  (U.  S.  Cir.  Ct.,  Cal.),  II,  662. 

12.  The*  Same — Amendment  of  Petition. — The  citizenship  of  the  parties,  under  such 
circumstances,  is  a  jurisdictional  fact,  and  must  be  alleged  in  the  petition.  If  such 
allegations  are  not  made,  whether  the  petition  may  be  amended  in  the  circuit  court 
so  as  to  show  them,  ^uoere.  If  the  power  to  allow  such  amendments  be  conceded, 
it  is  not  a  matter  which  the  party  removing  can  demand  as  a  legal  right,  but  only 
a  matter  for  the  exercise  of  a  sound  disci'etion  by  the  court.  Such  an  amendment 
should  not  be  allowed  where,  after  an  amendment  of  the  petition  in  the  circuit 
court,  the  record  in  each  court  would  show  upon  its  face  jurisdiction  which  would 
authorize  it  to  proceed  to  final  judgment.    lai 

13.  The  Same — ^Afpligation,  when  should  be  Made. — This  action  was  commenced 
in  the  fourth  district  court  of  the  state  of  California,  on  August  1,  1879;  defendant 
demurred  August  22,  1879.  The  demurrer  was  overruled.  It  answered  September 
12,  1879.  Pl^tiff  demurred  to  that  part  of  the  answer,  setting  up  new  matter  as 
a  defense,  October  2,  1879.  The  new  constitution  of  California  of  1879  having  in 
the  mean  time  taken  effect,  the  case  was  transferred  into  the  superior  court  as  the 
successor  of  the  district  court,  and  on  January  23,  1880,  was  assigned  to  depart- 
ment Na  7  of  the  superior  court.  On  March  22,  1880,  the  demurrer  to  the  answer 
was  sustained.  An  amended  answer  was  filed  April  1,  1880,  which  put  the  case  at 
issue.  The  constitution  of  1879,  and  the  statutes  passed  in  pursuance  thereof,  pro- 
vide that  '*  the  superior  courts  shall  always  be  open  (legal  holidays  and  non -judi- 
cial days  excepted)  and  they  shall  bold  *  •  *  regular  sessions  commencing 
on  the  first  Mondays  of  January,  April,  July,  and  October,  and  special  sessions  at 
such  other. times  as  may  be  prescribed  by  the  judge  or  judges  thereof."  On  Janu- 
ary 21,  1884,  the  defendant  filed  a  petition  to  remove  the  case  to  the  United  States 
circuit  court,  on  the  ground  that  the  parties  were  citizens  of  diffierent  states. 
Held,  that  under  the  act  of  congress  of  1875,  providing  that  the  application  for  I'e- 
moval  must  be  made  **  before  or  at  the  term  at  which  said  cause  could  be  first 
tried,"  the  application  in  this  case  came  too  late;  that  the  four  general  sessions  of 
the  superior  court  required  to  be  held  are  ** terms"  within  the  meaning  of  the  act. . 
Id. 

1.4r  Transfer  of  Cause  to  Federal  Court. — An  order  of  the  lower  court  refusing  a . 
motion  to  transfer  the  cause  to  the  federal  court  can  not  be  reviewed  on  an  appeal 
from  the  judgment  alone.     Rough  v.  Booth;  Bough  v.  Simonds  (Cal.),  II,  72. 

15*  The  Bond  Required  on  Such  Transfer  must  be  Signed  by  the  principal.    Id. . 

10.  Consolidation  of  Actions  —  Trial  in  One  Action  —  Removal  of  Causes — 
Waiver. — When  two  actions  are  brought  in  the  state  court  on  the  same  cause  of 
action,  and  between  the  same  parties,  or  their  successors  in  interest,  the  court  may  * 
require  the  parties  to  elect  in  which  they  will  proceed,  or  may  consolidate  them. 
If  the  same  are  not  consolidated,  any  steps  taken  in  one  of  them  will  bind  the  par-* 
ties  in  the  other.  Consequently,  if  after  the  right  of  removal  to  the  federal  courts 
had  been  established  in  both  suits,  the  parties  proceed  to  trial  in  the  state  courts  in 
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either  action,  the  right  to  remove  the  action  not  tried,  under  the  act  of  1875,  ta 
waived.     HJvam  et  aL  v.  Smith  (U.  S.  Cir.  Ct.,  Col.),  HI,  213. 

17.  Removal  of  Tax  Suits  to  Federal  Courts. — The  lower  court  did  not  err  in  re- 
fusing to  approve  the  bond  given  with  a  petition  for  the  removal  to  the  federal 
courts  of  an  action  to  recover  taxes  due  from  a  corporation  created  under  the  lam^s 
of  the  state.     People  v.  8,  P.  i?.  JR.  Co,  (Cal.),  Ill,  d55. 

18.  Removal — Contested  Question  of  Law. — Where  a  case  has  been  removed  to  the 
circuit  court  under  the  act  of  congress  of  1875,  on  the  ground  that  the  suit  aroae 
under  the  constitution  or  laws  of  the  United  States,  it  will  be  remanded  to  the 
state  court,  unless  it  affirmatively  appears  from  the  facts  alleged  in  the  record  that 
some  contested  question  of  law  wUi  arise,  upon  the  constitution  or  laws  of  the 
United  States.     McFadden  et  al.  v.  Robinson  et  al.  (U.  S.  Cir.  Ct,  Cal.),  IV,  201. 

10.  Removal — Facts  must  be  Stated  in  Petition. — A  petition  for  removal  of  a  suit 
from  a  state  to  a  national  court,  on  the  ground  that  it  arises  under  the  laws  of  the 
United  States,  must  state  the  facts,  and  point  out  the  contested  construction  or 
question  arising  thereon,  which  are  claimed  to  give  the  national  court  jurisdiction, 
so  that  the  court  can  determine  for  itself,  from  the  facts  stated,  the  qnestion  of 

i'urisdiction.  Hambleton  ▼.  Duham  etcU.  (U.  S.  Cir.  Ct.,  Cal.),  IV,  589. 
lusT  BE  A  CoNTBOVSRST  AS  TO  CONSTRUCTION. — A  suit  can  not  be  removed  under 
the  second  section  of  the  act  of  1875  simply  because,  in  its  progress,  a  oonstruction 
of  the  law  of  the  United  States  may  be  necessary,  unless  it  in  part^  at  least,  arises 
out  of  a  controversy  in  regard  to  the  effect  or  operation  of  some  provision  in  the 
law  upon  the  facts  involved,  and  the  court  should  be  able  to  determine  from  the 
facts  stated  that  such  controversy  will  arise  upon  the  facts.  Id. 
21.  Information  and  Belief. — Whether  facts  stated  on  information  and  belief  aoffi* 
cient,  at  least  doubtful.    Id, 

REMOVAL  OF  COUNTY  SEAT. 

1.  Removal  of  County  Seat— Legislativb  Authoritt  over. — ^The  act  of  Fehmary 
11,  1881,  regulating  the  removal  of  county  seats,  and  providing  that  "  not  less  than 
two  thirds  of  all  the  legal  votes  cast  shall  be  necessary  to  effect  the  removal  of  the 
county  seat  of  any  countv  in  this  state,"  is  not  in  conflict  with  section  2,  article  14, 
of  the  constitution,  which  declares  that  *'  no  county  seat  shall  be  removed  unless  a 
majority  of  the  electors  voting  on  the  proposition  vote  therefor."  Alexander  r. 
i*eqpfe(Col.),  n„02. 

REMOVAL.  AND  SUSPENSION^  FROM  THE  BAB. 

See  Attorneys,  lO^  IL 


I 


RENT. 
See  Landlord  and  Tenant;  Lbass,  & 

I 

REPLEVIN. 

L  Judgment  for  the  Plaintiff  in  an  Action  for  the  Reooyery  of  Specific  Pkr- 
SONAL  Property  should  be  primarily  for  the  very  property,  or  its  value  at  the  date 
of  the  trial,  and  an  amendment  to  the  complaint  showing  such  value,  and  increas- 
ing that  already  alleged,  is  permissible.     Phillips  v.  Suiha-land  (Cal.),  I,  350. 
i  2.  Complaint  in  an  Action  of  Replevin  under  the  Code  must  Aver  the  value  of 

the  property  taken,  and  the  amount  of  damages  sustained  by  its  detention.  The 
truth  of  such  allegations  is  admitted  by  a  failure  to  deny  the  same,  and  evidence 
thereof  is  inadmissible  on  the  part  pf  the  defendant.    Tveker  v.  Parka  (CoL),  L  *264. 

3.  Defendant  in  an  Action  of  Replevin  can  not  Attack  the  Plaintiff*s  Tttlb 
on  the  ground  that  it  was  obtained  through  frauds  unless  such  fraud  be  specially 
pleaded.    Id. 

4.  In  an  Action  of  Replevin,  Interest  on  the  Value  of  the  Property,  from  the 
time  of  the  wrongful  taking  until  the  time  of  the  trial,  may  be  recovered  as  general 
damages.     Id, 

5.  Admission  of  an  Allegation  of  Damages  admits  only  that  the  plaintiff  has  suS' 
tained  such  damages  as  were  consequential  upon  the  f^cts  alleged.    Id^ 
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6.  Replevin  of  Joint  Psofebtt. — ^Personal  property  incapably  of  division,  and  owned 

by  two  or  more  joint  owners,  or  tenants  in  common,  can  not  be  replevied  by  one  or 
more  of  such  owners  from  the  owners  who  have  the  exclusive  possession  thereof. 
HiU  et  cU,  V.  Seager  (Utah),  II.  673. 

7.  Action  fob  Claim  and  Deliveby — Judgment. — Under  the  code,  a  defendant  who 

recovers  judgment  in  an  action  for  the  claim  and  delivery  of  personal  property, 
where  the  same  has  been  delivered  to  the  plaintiff,  is  entitled  to  a  judgment  for  a 
return  of  the  propertv;  and  if  all  the  property  can  not  be  returned,  then  to  a  judg- 
ment for  the  value  of  the  whole.  In  such  action,  the  wrong-doer  can  not  acquire 
the  privilege  of  reetorinff  to  the  owner  a  particular  article  of  the  property  wrong- 
fully detained,  or  of  paymg  instead  its  value  as  found  by  the  jurv,  nor  can  he  com- 
plain that  the  alternative  judgment  is  for  less  than  the  value  of  the  property.  Wet- 
more  V.  Rupe  (Cal.),  II,  886. 

8.  Replevin — Demand — Unlawful  Taking. — No  demand  is  necessary,  in  an  action  to 

recover  the  possession  of  personal  property,  where  the  original  taking  was  unlaw- 
ful, although  the  defendant  came  into  the  possession  of  the  property  without  any 
imputation  of  fraud,  or  intention  to  do  a  wrong.    Surlea  v.  Sweeney  (Or.),  Ill,  569. 

9.  Replevin — Demand — Execution — Possession  by  Execution  Debtob. — ^No  demand 

is  necessary  in  an  action  by  the  real  owner  to  recover  possession  of  personal  prop- 
erty levied  upon  under  an  execution  against  another,  if  at  the  time  of  the  levy  such 
froperty  was  not  in  the  possession  of  tne  execution  debtor.  Stone  v.  O^Brien  (Col. ), 
V,  243. 

See  Amendment,  3;  Claim  and  Delivsby;  Pabtnebshif.  18« 

REPORTER'S  NOTES. 
See  Labcbny,  .16. 

RES  6ESTJB. 
See  MuBDEB^AND  Manslaughteb,  60,  62,  81;  Yendob  and  Vendee,  1. 

RESIDENCE. 

See  CHiNisas  Restbiction  Act;  Cobpobations,  6;  Homestead^  14;  Summons,  21;  Ju- 

BiSDicTiON,  1,  2;  Venue,  7. 

RESTRICTION  ACf  . 
See  Chinese  Restbiction  Act. 

REVENUE  ACTS^ 
See  Duties^ 

RIGHT  OP  WAY. 
See  Easements,  1-3. 

RIOT. 

1 .  Criminal  La w— Riot—  *  *  Foboe  and  Violence  " — * '  Distubbance  op  Public  Peace,  " 
What  Constitutes — Declabatioms  op  One  Rioter,  when  Admissible.— S.,  a 
raining  company,  having  reduced  the  waees  of  its  employees,  the  defendants,  thir- 
teen in  number,  and  one  hundred  and  fifty  others,  miners,  some  employees  of  8. 
and  others  not,  comprisinff  a  miners*  union,  in  pursuance  of  a  resolution  by  them 
passed  in  mass  meeting  in  Miners'  Union  hall,  and  for  the  purx>ose  of  resisting  such 
reduction  of  wages,  ocganized  in  the  village  of  Silver  Reef,  marched  through  the 
village  to  the  neighboring  mines,  ordered  therefrom  all  union  men,  and  having  col- 
lected a  force  of  three  nundred  men,  among  whom  were  all  of  the  defenaants, 
marched  back  through  the  village  to  the  mining  properties  of  S.,  and  there  appointed 
from  their  number  a  committee,  which,  in  the  presence  and  view  of  the  men  outside 
and  pursuant  to  their  behests,  entered  the  mining  works  of  S.  and  demanded  of  the 
employees  there  in  charge  that  they  shut  down  all  works,  quit  possession  of  the 
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shafts,  shaft-houses,  bnildings,  and  works,  and  surrender  the  same  to  such  oommit- 
tee,  and  not  to  start  up  the  works  again  until  ordered  so  to  do  by  the  union;  which 
demands  were  acceded  to  by  the  employees  of  S.,  whereupon  the  body  of  men 
marched  away,  leaving  their  committee,  one  of  whom  was  the  defenduit  C,  in 
charge  and  in  possession  of  such  works. 

Held :  1.  That  if,  by  the  resolution,  meeting,  marching,  and  demands  of  defendants 
and  their  companions,  and  the  manner  and  circumstances  under  which  the  same 
were  done  and  accomplished,  well-grounded  fear  or  apprehension  of  bodily  barm  or 
injury  would  be  raised  in  the  minds  of  reasonable  men  of  ordinary  courage  and  firm- 
ness, by  a  resistance  to  such  demands,  and  that  well-ffrounded  fears  existed  in  the 
minds  of  the  residents  of  Silver  Reef  for  the  si^ety  of  life  or  security  of  property, 
the  same  constituted  a  breach  of  the  " public  peace"  by  ''force  and  violenoe," 
within  the  meaning  of  the  act  defining  riot. 

2»  That  the  terms  *' force  "  and  '*  violence  "  do  not  necessarily  mean  the  actual  use  of 

Ehysical  force,  accompanied  with  turbulence  or  violence;  but  any  unlawful  act, 
owever  apparently  peaceable  and  quiet,  when  done  with  such  numbers,  in  sach 
manner,  and  under  such  circumstances  as  show  that  the  actors  intend  to  and  are 
capable  of  carrying  out,  and  do  so  carry  out,  an  unlawful  purpose  in  an  unlawful 
manner,  rendering  resistance  thereto  apparently,  in  th6  minds  of  reasonable  men  of 
ordinary  courage,  dan^rous  to  life  or  property,  is  such  '* force"  and  ''violence" 
as  is  contemplated  by  the  statute. 

S.  That  evidence  of  the  effect  upon  the  minds  and  the  feelings  of  the  residents  of  Sil- 
ver Reef,  as  to  fear  for  the  security  of  life  or  properly,  occasioned  by  these  unlaw- 
ful acts,  was  admissible,  as  tending  to  show  a  breach  of  the  public  peace,  and  to 
show  this,  proof  might  be  offered  of  the  declarations,  expressions  of  fear,  and  acts 
of  such  residents,  during  and  while  the  acts  of  the  defendants  were  being  done  and 
performed. 

4,  That  the  acts  and  declarations  of  defendant  C,  one  of  the  committee  of  miners 
in  charge  of  the  works  of  S.,  while  in  possession  in  pursuance  of  the  orders  of 
the  other  defendants  and  other  miners,  comprising  the  miners*  union,  are  admis- 
sible in  evidence  against  all  the  defendants  on  trial.  People  v.  O^LcughUn  (Utah), 
1,164. 

RIPARIAN  PROPRIETOR. 
See  Water  Rights. 

ROADS. 
See  Nuisance,  21, 22;  Streets  and  Highways. 

ROBBERY. 

1.  To  CoNSTirtTTE  Robbery  or  Larceny  the  Goods  must  have  been  Taken  omvm 

furandi.    People  v.  Keefer  (Gal.),  11,  878. 

2.  IxsTRUCTiONS  IN  Reoabd  TO  RoBBERY. — When  a  defendant  is  on  trial  and  is  con- 

victed of  the  crime  of  robbery,  erroneous  instructions  relating  to  the  crime  of  grand 
larceny  will  not  warrant  a  reversal,  when  the  instructions  in  regard  to  the  crime  of 
robbery  are  correct.     People  v.  Riley  (Cal.),  11,  364. 

3.  Robbery — Statement  op  Person  Robbed — Res  Gestae. — On  a  trial  for  robbery, 

after  the  prosecuting  witness  has  testified  "that  he  thought  that  he  had  been 
knocked  down  and  his  watch  [the  property  claimed  to  have  been  taken]  was  taken 
from  him  without  his  consent,  but  of  this  he  was  not  certain,"  the  prosecution  can 
not  give  evidence  of  a  statement  of  such  witness,  made  some  time  after  the  alleged 
robbery  occurred,  and  not  in  the  presence  of  the  defendant,  to  the  effect  that  he 
ha4  '*  oeen  knocked  down  and  robbed."  Such  statement  forms  no  part  of  the  ret 
gestce.    People  v.  Mring  (Cal.),  II,  690. 

RULES  OF  COURT. 

1.  A  Court  can  not  by  Rule  Deprive  a  Party  of  a  Right  given  him  by  statute. 
WeseocU  V.  Eccles  (Utah),  II,  446. 

See  Appeal,  85. 

SACRAMENTO  BONDS. 
See  Bona  Fide  Purchaser,  8;  Bond%  2--6;  Mandamus,  2-4. 
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SALARY. 
See  Assignment,  3,  4. 

SALES. 

1.  Sale  of  Real  Estate — Commisstoners — ^Time  when  Essence  of  Cokteact. — The 

respondents  authorised  the  appelUnts  in  writing  to  sell  certain  real  and  personal 
property  for  them  at  a  given  price,  and  within  a  specified  time.  On  the  last  day  of 
such  time  the  appellant  produced  as  a  purchaser  one  who  professed  to  be  able  to 
pay  the  price  agreed  upon,  and  willing  to  do  so  if  the  respondents  would  allow  him 
a  reasonable  time  to  examine  the  title  to  the  property.  This  the  respondents  re- 
fused, but  tendered  him  a  deed  for  the  property,  which  he  refused  to  accept,  for 
want  of  an  opportunity  to  make  such  examination.  Held,  that  the  appellants  were 
not  entitled  to  the  stipulated  commission;  that  time  was  of  the  essence  of  the  con- 
tract for  the  sale;  that  a  reasonable  time  for  the  examination  of  the  title  could  not 
be  implied  where  the  limit  for  acceptance  was  definitely  fixed  by  the  terms  of  the 
offer;  that  to  entitle  them  to  commissions,  the  appellants  should  have  produced  a  pur- 
chaser both  able  and  willing  to  consummate  the  purchase  within  the  stipulated  time. 
Watson  et  al.  ▼.  Brooks  et  al.  (Or.),  II,  815. 

2.  A  Sale  of  Personal  Propebty  in  the  Possession  of  the  Vendor  carries  with  it  a 

warranty  of  title,  including  a  warranty  against  incumbrances.  Baker  v.  McAlliS' 
ter  (Wash.),  EC,  690. 

3.  Breach  of  Warranty  of  Title — Rescission. — ^Where  personal  property  is  sold 

with  warranty  of  title,  and  at  the  time  of  sale  the  same  is  subject  to  a  lien  not 
known  to  the  vendee,  by  reason  of  which  said  property  is  taken  and  kept  from  the 
vendee,  without  negligence  or  fault  on  his  par^  such  takine  will  of  itself,  at  the  op- 
tion of  the  vendee,  work  a  rescission  of  the  contract  of  sale,  and  be  a  good  defense 
to  an  action  for  the  purchase  price.     Id» 

4.  The  Same — Payment  of  Lien  by  Vendee. — The  vendee  under  such  contract  need 

not  discharge  the  existing  lien.  If,  however,  he  does  so,  the  amount  so  paid  should 
be  set  off  against  the  purchase  price.  Id. 
o.  Implied  Warranty — Sale  by  Written  Contract— Parol  Evidence. — The  vendor 
of  personal  propertv  in  his  possession  warrants  his  title  to  the  same  by  implication. 
Whether  such  sale  be  by  written  bill  of  sale  or  oral,  the  implied  warranty  of  title 
may  be  rebutted  by  parol.  The  law  does  not  generally  imply  warranties  as  to  qual- 
ity. As  to  such  warranties  the  rule  is  eavetU  emptor,  and  the  purchaser  has  no 
remedy  except  in  cajses  of  express  warranty  or  fraud.  If  the  contract  of  sale  be 
reduced  to  writing,  nothing  wnich  is  not  found  therein,  except  that  which  the  law 
implies,  forms  part  of  the  contract.  When  such  contract  contains  no  warranty,  or 
expresses  the  warranty  that  is  given  by  the  vendor,  parol  evidence  is  inadmissible 
to  show  the  existence  of  a  warranty  in  the  former  case,  or  to  extend  it  in  the  latter. 
Johnson  V.  Powers  (CaL ),  II,  740. 

6.  Informality  in  the  Delivery  of  Personal  Property  Sold  by  an  ExEcuTRiit 

does  not  Vitiate  the  sale  so  as  to  render  it  impossible  of  subsequent  ratification  by 
the  probate  court.     Id,  ' 

7.  A  Sale  of  the  Property  of  an  estate  without  an  order  therefor  by  the  probate  court 

may  be  subsequently  ratified  by  such  court,  or  by  the  parties  interested  in  such 
estate,  so  far  as  their  interest  is  concerned.     Brewster  v.  Baxter  (Wash.),  II,  791. 

8.  A  Conditional  Sale,  Dependent  upon  an  Act  to  be  done,  such  as  the  payment  of 

the  consideration  within  a  certain  time,  which  is  not  done,  does  not  pass  the  title  to 
the  vendee.     Sere  v.  McGovem  (Cal.),  II,  892. 

9.  Sale— Deuvery— (DoMMON  Carrier— Bill  of  Lading. — Where  goods  are  delivered 

to  a  common  carrier,  and  the  bill  of  lading  is  made  deliverable  to  the  order  of  the 
vendor,  such  facts  when  not  rebutted  by  evidence  to  the  contrary,  are  almost  de- 
cisive as  showing  the  intention  of  the  vendor  to  reserve  the  jus  disponendi,  and  to 
prevent  the  property  from  passing  to  the  vendee.  Reynolds  tt  al,  v.  ScoH  el  al, 
(Cal.),  m.  291. 

10.  Sale  of  Fire- wood— Implied  Warranty  of  Quality.— Fire- wood  is  not  a  manu- 
factured article,  within  the  meaning  of  the  code,  and  the  sale  thereof  does  not  imply 
a  warranty  that  it  is  reasonably  fit  for  the  purpose  for  which  it  was  sold.  Correio 
V.  Lynch  (Cal.),  Ill,  41. 

11.  Sale — Acceptance  by  Vendee. — A  vendee  of  fire- wood  can  not  avoid  the  payment 
of  its  real  value,  although  not  of  the  quality  contracted  to  be  delivered,  if  he  accepts 
and  uses  it,  after  a  full  opportunity  for  examination.    Id, 
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12.  Contract  of  Salb — Breach  of  Meascre  of  Damages. — ^In  an  action  by  a  Yendee 
to  recover  for  the  breach  of  a  contract  of  sale,  where  the  articles  contracted  to  be 
sold  had  no  market  value,  the  measure  of  damages  is  the  actual  loss  sustained  by 
the  vendee  by  reason  of  his  not  receiving  an  advance  or  profit  through  agreemeots 
which  he  himself  had  made  in  reliance  upon  the  fulfillment  of  his  vendor's  contract 
McKay  v.  RUey  et  al,  (CaL),  IV,  47. 

13.  Sale  of  Real  Estate  bt  Broker— Commissions  for  Sale. — A  broker,  employed 
by  the  owner  of  certain  real  estate  to  sell  the  same  at  a  stated  price,  if  the  sale  be 
made  within  "  a  short  time,'*  is  entitled  to  his  commissions  upon  finding  a  purchaser 
within  two  weeks  after  the  date  of  his  employment,  and  before  the  property  is  with- 
drawn from  the  market.    Smith  v.  FairckUd  et  al,  (Col.),  IV,  211. 

14.  Ibiflied  Warranty — Sale->Contract  of  Sale. — A  mere  contract  of  sale  or 
agreement  to  sell  does  not  imply  a  warranty.  No  warranty  can  be  implied  except 
in  cases  of  sale.  Narley  et  al,  v.  Golden  State  and  Miners*  Iron  Worst  (CaL),  IV, 
696. 

See  Consideration,  1;  Contract,  8;  Executors  and  Administrators,  3,  5;  Fer- 
ries, 3;  Fraud,  20,  21;  Insolvency,  17;  License,  1;  Mortgage,  45;  Statute  or 
Frauds,  3. 

SALVAGE. 
See  Admiralty,  20. 

SAN  FRANCISCO. 

1.  City  and  County  of  San  Francisco  is  Liable  for  Damages*  to  an  iKDivrorAi 

caused  bv  the  refuse  matter  from  tiie  city  and  county  hospital  flowing  on  to  his 
laud,  and  injuring  his  business  and  health,  although  no  claim  for  such  injury  hu 
been  presented  to  the  board  of  supervisors  for  allowance.  Bloomy.  City  and  Comity 
qfSan  Francisco  (Cal.),  I,  564. 

2.  Power  of  Appointing  Police  Commissioners  of  the  City  and  County  of  Sax 

Francisco,  vested  in  the  judges  of  certain  of  the  district  courts  by  the  act  of  Apnl, 
1878,  was  not  a  judicial  power,  and  did  not  pertain  to  the  judicial  system  of  the 
state.     HeinUn  v.  SuUivan  (Cal.),  I,  47. 

3.  Such  Power  was  not  Continued  in  Force  by  section  11  of  article  22  of  the  con- 

stitution of  1879,  and  does  not  now  devolve  upon  the  judges  of  the  supericM-  oourt 
in  the  city  and  county  of  San  Francisco.     Id, 

4.  Board  of  New  City  Hall  Commissioners  are  Authorized  to  Allow  thb  Claim 

of  a  contractor  for  extra  work  done  under  the  direction  of  their  architect,  and  for 
losses  sufifered  by  him  through  the  action  and  incompetency  of  their  former  archi- 
tect    Keating  v.  Edgar  (Cal),  I,  46. 

5.  San  Francisco  Liable  for  Sewage  Discharge. — ^The  city  and  county  of  San 

Francisco  is  liable  for  damaffes  caused  by  the  discharge  of  a  public  sewer,  even  if  it 
was  part  of  a  plan  adopted  by  the  board  of  supervisors  that  snch  sewer  should  be 
left  open  at  the  places  through  which  its  contents  flowed.  Lehn  v.  City  and  Cotmtji 
of  San  Francisco  (Cal.),  IV,  353. 

6.  Presentation  of  Claim  against  County— Statutes  Requiring,  not  Afplicabli 

TO  San  Francisco. — Section  4072  of  the  political  code,  requiring  claims  against 
counties  to  be  presented  to  the  board  of  supervisors  before  an  action  can  be  maio- 
tained  thereon,  has  no  application  to  the  city  and  county  of  San  Francisca  The 
act  of  1855,  requiring  such  presentation,  even  if  applicable  to  the  city  and  oounty 
of  San  Francisco,  has  been  repealed  by  the  political  code.    Id, 

7.  Board  of  Supervisors  of  San  Francisco — Formation  of. — The  consolidation  act 

of  the  city  and  county  of  San  Francisco  regulates  and  determines  the  formation  of 
the  board  of  supervisors  of  such  city  and  county  until  changed  or  superseded  by 
proceedings  unaer  article  11  of  the  constitution  of  1879.  People  ex  ret,  Dovgkerty 
v.  Board  of  Election  Commissioners^  etc,  (Cal.),  II,  366. 

See  Assignment,  1;  Board  of  Harbor  Commissioners,  1;  Dedication,  1;  Intxr- 
frbter,  2;  Laundry  Ordinance;  Police  Commissioners;  Streets  and  High- 
ways. 9,  14,  16;  Street  Assessment,  5. 

SANTA  BARBARA  COUNTY. 
See  Public  Officers,  3;  Street  Assessment,  3,  4. 
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SATISFACTION. 
Bee  AoooRD  and  Satufaoiiok. 

SECRETARY  OF  TREASURY. 
See  Duties  on  Impokts. 

SEDUCTION. 

1.  Statute  ot  Limitations — Seduction  of  MiNoit— Majobitt. — The  statate  of  lim- 

itations does  not  commence  to  mn  against  the  right  of  a  minor  to  sue  for  her  own  se- 
duction until  she  attains  her  majority.  Morrell,  by  Her  Ouardian,  v.  Morgan 
(Cal.),  m,  683. 

2.  Seduction—Statute  of  Limitations — Prior  Judgment. — An  action  by  an  infant 

suing  bv  her  guardian  to  recover  for  her  seduction  is  not  barred  by  a  judgment  in 
favor  of  the  defendant  in  a  prior  action  by  the  plaintiff,  in  which  the  complaint  con- 
tained no  averment  as  to  infancy,  and  such  judgment  was  entered  on  a  demurrer 
thereto  on  the  ground  that  the  action  was  barred  by  the  statute  of  limitations.    Id. 

3.  Sbduotion — Consent  of  Female— Persuasion. — ^The  right  of  a  female  to  maintain 

an  action  for  her  seduction  is  not  defeated  by  her  consent  procured  by  persuasion, 
inducement,  or  artful  means.    Id, 

Self-defense. 

See  Murder  and  Manslaughter. 

SENATORS. 
See  Election  of  Officers,  8. 

SENTENCE.    ' 
See  Criminal  Law  and  PRAcncx,45. 

SEPARATE  PROPERTY. 
See  Husband  and  Wife,  6;  vfAitRTgn  Wombxc,  1-d. 

SERVANT. 
See  Maoter  and  Servant. 

SET-OFF. 
See  Assignment,  1;  Judgments,  60;  Pleading  and  Practicb,  9, 11. 

SHERIFFS. 

1.  Sheriff's  Fees  for  Mileage. — ^The  provision  of  the  statute  of  1869-70,  p.  159, 
authorizing  the  sheriff  to  charge  for  **  mileage  in  any  criminal  case  or  proceeding," 
does  not  authorize  him  to  charge  mileage  for  other  traveling  than  that  which  is  ex- 
pressly mentioned  in  the  statute,  but  simply  fixes  the  rate  which  may  be  charged 
when  mileage  is  allowed  by  any  other  statute.  BoughUm  v.  County  of  ScaUa  Bar- 
2»ara(Cal.),III,  22. 

See  Appeal,  16;  Attachment,  3;  Ck)N  version,  1-^. 

SHERIFF'S  SALE. 

1.  The  Plaintiff  in  an  Execution  can  not  Maintain  an  Action  against  a  Bid- 

der at  a  sheriff 's  sale  to  recover  the  amount  of  his  unpaid  bid.  The  sheriff  only 
can  maintain  such  action.     Burbank  v.  Dodd  (Or.)*  Ill,  338. 

2.  Sheriff's  Sale — Execution — Levy — Judgment — Relation. — ^The  title  of  the  pur- 

chaser at  a  sheriff's  sale  does  not  depend  on  the  sheriff 's  return  to  the  writ,  whether 
such  return  be  good  or  bad,  sufficient  or  insufficient.  Such  title  relates  back  to  the 
date  of  the  judgment,  and  not  from  the  date  of  any  real  or  pretended  levy.  Hibberd 
▼.  5m*(A(Cal.),III,446. 

See  Injunction,  4,  5;  Partnership,  14. 
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shipping. 

See  Admiralty. 

■ 

SLAUGHTERING  ANIMALS. 
See  Constitutional  Law,  20. 

SPECIAL    ADMINISTRATOR. 
Bee  Estates  ov  Deceased  Pebsons,  13. 

SPECIAL  LEGISLATION. 
See  Constitutional  Law. 

SPECIFIC  PERFORMANCE. 

L^  Superior  Court  Has  Jurisdiction  of  an  Action  for  the  Specific  Pebform* 
ANCE  of  a  contract  for  the  sale  of  lands  against  the  heirs  and  personal  representa- 
tives of  a  deceased  vendor,  after  the  probate  court  has  dismissed  a  petition  nray- 
ing  that  the  administrator  be  compelled  to  convey  such  land.  Such  dismissal  will 
be  presumed  to  have  been  made  on  the  ground  ox  the  dubiety  of  the  petitioner's 
right,  although  the  jurisdiction  of  the  superior  court  does  not  depend  upon  the  ror- 
rectnenti  of  the  action  of  the  probate  court  in  holding  such  right  aoubtful.  Ilall  v. 
Bice  (Cal.),  I,  346. 

2.  Equity  will  Decree  the  Specific  Enforcement  of  a  Wrtiten  Agreement  roa 

THE  Sale  of  Land,  in  the  absence  of  fraud,  undue  influence,  or  want  of  actual 
consideration,  notwithstanding  such  agreement  provides  for  the  pavment  of  a  pen- 
alty upon  the  breach  of  the  condition  thereof.     JSorel  v.  Mead  (N.  M.),  I,  614. 

3.  An  Amendment  to  a  Complaint  for  the  Specific  Performance  of  a  Contract 

for  the  sale  of  land,  alleging  the  adequacy  of  the  price  agreed  to  be  paid  therefor, 
may  be  allowed  by  the  court  after  the  trial  and  during  the  arguments  Ball  v.  Bice 
(Cal.),  I,  346. 

4.  Consideration  Expressed  in  a  Contract  for  the  Sale  of  Land  will  be  deemed 

adequate,  in  the  absence  of  evidence  to  the  contrary.     Id. 

5.  Written  Agreement  under  Seal  for  the  Sale  of  Land  Imports  a  Valuablz 

Consideration  in  Equity,  as  well  as  at  law;  and  in  a  suit  for  the  specific  perfom- 
,      ance  thereof,  the  want  of  consideration  can  not  be  raised  by  demurrer,  although  it 
may  be  by  answer.     Borel  v.  Meady  614. 

6.  Specific  Performance  of  Such  Agreement  may  be  Decreed  against  the  De- 

fendant Who  has  Signed  the  Same,  although  it  has  not  been  signed  by  the 
plaintiff.     Id. 

7.  Specific  Performance — Parol  Contract  for  Sale  of  Land — Part  Perform- 

ance.— Possession  of  a  lot  of  land  under  a  parol  contract  for  the  sale  thereof,  th« 
exx>enditure  of  money  in  the  improvement  thereof,  and  partial  payments  of  the 
purchase  price,  constitute  part  performance  of  the  contract,  which  takes  it  out  of 
the  statute  of  frauds,  and  entitles  the  vendee  to  specific  performance  of  the  con- 
tract, as  agaiust  a  subsequent  purchaser  from  the  vendor,  who  took  with  notice  of 
the  vendee's  equities.     Day  v.  Cohn  (Cal.),  Ill,  577. 

8.  Payment  of  Purchase  Price — Time  Essence  of  Contract — Vendor's  Acquies- 

cence.— When  the  purchase  price  of  such  land  was  to  be  paid  from  "time  to  time, 
as  the  vendee  earned  it,"  time  is  not  of  the  essence  of  the  agreement,  and  a  failure 
to  make  payments  as  the  same  were  earned  will  not  defeat  the  vendee's  right  to 
a  specific  performance,  when  the  vendor  acquiesced  in  the  delay.     Id, 

9.  Possession  of  Vendee — Statute  of  Limitations — Notice. — ^The  equitable  right  of 

a  vendee,  under  an  executory  contract  for  the  sale  of  land,  to  a  specific  performance 
of  his  contract,  is  not  affected  by  the  statute  of  limitations  so  long  aa  he  is  in  yoi- 
session  of  the  land  under  the  contract.  Such  possession  is  notice  to  subseqcent 
purchasers  from  the  vendor  of  the  vendee's  equities.     Id. 

10.  Contract  for  Sale  of  Land — Specific  Performance — Subsequent  Purchaser. 
One  in  possession  of  government  land  under  a  written  contract,  by  tlie  terms  of 
which  his  vendor  agreed  to  convey  to  him  the  legal  title  as  soon  i«  it  was  obtained 
from  the  United  States,  uj^on  payment  by  the  vendee  of  the  government  price  per 
acre,  and  a  ja&t  j>roportion  of  the  expenses  incun*ed  in  pi*ocuring  the  patent,  is  enti- 
tled to  priority  over,  and  may  have  Lis  agreement  specially  enforced  against,  a  s;!- 
Bcquent  purchaser  from  such  vendor.     PtosUy  y.  IJai't  (Cal.),  Ill,  623. 
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11.  Thb  Samb — Patmeut— Conditions  Pbecedent.— The  vendor  under  such  contract 
was  boundj  as  a  condition  precedent  to  his  right  to  demand  judgment  from  the 
yendee,  to  notify  him  of  the  issuance  of  the  patent,  and  of  the  amount  of  the  pur- 
chase money  to  he  paid  by  him.     Id. 

12.  Specific  Performance  of  a  Written  Contract  for  the  Sale  of  Land  will  be 
refused  when  the  description  of  the  land,  in  the  light  of  surrounding  circumstances, 
18  not  sufficient  to.  enable  the  court  to  determine  Sie  precise  tract  of  land  iu tended 
to  be  disposed  of.     Richards  v.  Snider  el  al.  (Or.),  II,  2S2. 

13.  Contract  for  Sale  of  IxA.nd~8pj3Cific  Performance. — A  written  agreement  for 
the  sale  of  land  which  reserves  to  the  vendor  the  privilege  of  foreclosing  all  the  rights 
of  the  vendee  in  case  of  the  non-payment  of  the  purchase  price  may  oe  speciiictxUy 
enforced  by  the  vendor.  It  is  not  necessary  for  him  to  resort  to  the  remedy  of  fore- 
doflure.     Wood  v.  MaHick  et  al.  (Wash.),  U,  549. 

STALLION. 
Bee  Execution,  6. 

STARE  DECISIS. 
jSee  Mobtoaoe,  9;  Pleading  and  Practice,  48. 

STATEMENT  OF  CASE. 
See  Appeal,  69,  76,  96;  Findings,  4;  New  Trial,  16,  29,  31. 

STATE  INDUSTRIAL  SCHOOL. 

1.  State  Industrial  School — Board  of  Control  of — How  Appointed. — The  board 

of  control  of  the  state  industrial  school,  as  established  by  the  act  of  February  12, 
1881,  are  not  officers  created  by  the  constitution.  The  legislature  has  power  to  pro- 
vide for  the  manner  of  making  original  appointments  to  such  offices,  the  tenns  of 
office,  how  all  vacancies  shall  be  filled,  and  when  the  time  of  an  incumbent  appointed 
to  fill  a  vacancy  shall  expire.    People  v.  Osborne  (Col.),  IV,  457. 

2.  The  Same — Vacancy  in— Power  of  Governor  to  Fill.— A  person  who  has  been 

appointed  to  fill  a  vacancy  in  the  board  of  control  of  the  state  industrial  school, 
caused  by  the  resignation  of  one  of  the  members  thereof,  is  entitled  to  hold  such 
office  in  the  same  manner  and  for  the  same  time  that  his  predecessor  might  have 
held  it,  and  until  his  successor  shall  be  elected  and  qualified.  While  such  iocutii- 
bent  so  holds  such  office  there  is  no  vacancy,  within  tne  meaning  of  section  2  of  the 
'  act  of  February  12,  1881,  which  the  governor  is  authorized  to  fill  without  the  con- 
sent of  the  senate.    Id, 

STATUTE. 

1.  Provisions  of  an  Act,  or  Sections  of  an  Act,  Which  are  CoNSTiruTroNAL, 
and  connected  with  or  dependent  upon  other  provisions  which  are  unconstitutional, 
will  be  enforced  by  the  courts.  Such  rule  applied  to  the  act  grantiug  to  one 
person  the  right  to  use  and  enlarge  the  ditches  of  another:  Sess.  Laws,  ISSI,  p. 
164.     Trippe  v.  Overacker  (Col.),  I,  352. 

2»  Constitutional  Law — ^Title.s  of  Statutes. — Article  6,  section  20,  of  the  consti- 
tution of  Colorado — ''No  bill,  except  general  appropriation  bills,  shall  be  passftd 
containing  more  than  one  subject,  which  shall  be  clearly  expressed  in  its  title," 
etc. — is  mandatory,  and  contains  the  declaration  of  an  essential  condition  to  the 
validity  of  legislative  enactments,  and  so  much  of  anv  act  as  is  not  directly  .ger- 
mane to  the  subject  expressed  in  the  title  is  without  force.  People  ex  rel.  Ktllogg 
V.  Fleming  et  al.  (Col.),  II,  315. 

3.  The  Same — Title  of  an  Act  not  Expressing  its  Subject. — A  statute  passed 

February  11,  1883,  is  entitled  "An  act  to  amend  section  78  of  chapter  C,  of  the 
general  laws  of  the  state  of  Colorado,  entitled,  'Towns  and  cities,  and  especially 
cities  of  the  second  class,'"  and  provides  for  the  election  of  the  mayor  and  other  city 
officers  of  Leadville  on  certain  days,  prescribes  their  terms  of  office,  and  regulates 
their  official  duties.  Chapter  C  of  the  general  laws  is  not  entitled  **  Towns  and 
cities,  and  especially  cities  of  the  second  class,"  nor  is  there  any  other  chapter  so 
entitled.      Chapter  C  contains  several  subdivisions,  and  only  one  of  them   con- 
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tains  seventy-eight  sections.  The  section  78  only  provides  that  the  mayor  of  a  city 
shall  be  the  presiding  officer  of  the  city  council,  and  that  he  may  vote  in  case  of  a 
tie,  but  not  otherwise.     Held^  that  the  subject-matter  of  the  said  act  of  Febmary 

II,  1883,  was  not  expressed  in  its  title,  that  no  part  of  it  was  germane  to  the  snb- 
ject-matter  of  said  section  78  to  which  its  title  referred,  and  which  it  purported  to 
amend,  and  that  said  act  was  therefore  wholly  void.     Id, 

4.  The  Samb — Rbpkalino  Clause. — Said  statute  being  void,  its  repealing  claose  which 
provides  that  "all  acts  and  parts  of  acts  inconsistent  with  thu  act  are  hereby  re- 
pealed "  is  also  inoperative  and  void.-    Id, 

6.  The  Same — ^atute  Von>  ntoM  REPUONANCfT. — It  seems  that  a  statute  which  pro- 

vides, with  respect  to  all  of  the  city  officials  of  a  certain  city,  that  they  "shall  be 
elected  on  the  first  Tuesday  of  April  in  each  and  every  year,  and  that  each  of  them 
shall  hold  his  office  for  the  term  of  ttoo  years,  and  until  his  successor  is  elected  and 
qualified,"  is  void  from  uncertainty  and  repugnancy.  Id, 
&  Construction  of  Act— Ttflb  and  Preahblb. — In  the  construction  of  a  statute, 
both  the  title  and  preamble  may  be  considered  in  doubtful  cases.  Kahn  v.  Salmon 
(U.  S.  Cir.  Ct.,  Dr.),  UI,  383. 

7.  Act  to  Prevent  Fraud  and  Injustice— Construction  of. — An  act  to  prevent 

fraud  and  injustice,  as  the  assignment  act  of  1878  (Or.  Ses.  L.  36),  should  be  lib- 
erally construed  to  that  end.     Id, 

8.  Special  Statute  Referring  to  Existing  Law — Effect  of  Repeal  on  Prior 

Statute. — A  local  and  sx>ecial  statute  which  adopts  by  reference  provisions  relat- 
ing to  procedure  in  an  existing  general  law  is  not  necessarily  abrogated  or  afl^ted 
by  the  subsequent  repeal  of  the  act  containins  the  provisions  adopted.  SchioeMke 
et  al,  V.  Union  Depot  and  Railroad  Co.  (Col.),  IV,  321. 

9.  Repeal  of  Statute  by  Implication  —  Legislative  Intent. — ^The  law  does  not 

favor  repeals  of  existing  statutes  by  implication;  they  will  not  be  adjudged  to 
follow  unless  there  is  sucn  a  positive  repugnancy  that  the  two  statutes  can  not  con- 
sistently stand  together;  the  legislative  intent  to  substitute  the  new  for  the  old  law 
must  clearly  appear;  this  intent  is  never  prima  fade  presumed.  And  a  strong  re- 
pugnancy or  clearer  indication  of  legislative  intent  is  necessary  where  the  repeal  of 
a  prior  special  act  is  claimed  to  result  from  the  subsequent  passage  of  a  general  lav. 

10.  Patent  Issued  under  Repealed  Act  is  Void. — ^A  patent  to  land  showing  on  its 
face  that  it  was  issued  under  and  in  pursuance  of  an  act  of  congress,  which  had 
been  repealed  prior  to  the  application  therefor,  is  void,  and  may  be  collaterally 
attacked.     Id, 

11.  Denver  Town  Site  Act  not  Repealed. — The  act  of  May,  1864,  regarding  the 
town  site  of  Denver,  was  a  local  and  special  statute,  and  was  not  repealed  by  the 
repealing  clause  of  the  general  town  site  act  of  July,  1864.  Nor  is  there  anything 
repugnant  or  inconsistent  in  the  provisions  of  such  acts.    Id. 

12.  It  is  a  Condftion  Alwats  Implied  by  Law,  that  rights  granted  or  regulated  by 
statute  shall  be  exercised  by  their  possessors  with  due  regard  to  the  rights  of  other 
persons.      Woodruff  v.  North  Bloomjkld  O,  M.  Co,  (U.  8.  Cir.  Ct.,  Cal.).  I,  183. 

13.  Act  Incorporating  the  Northern  Pacific,  Construction  of. — The  act  of  July 
2,  1864  (13  Stat.  365),  incorporating  the  Northern  Pacific  Railway  Company,  and 
the  acts  amendatory  thereof,  are  a  grant  by  the  public  to  a  private  corporation,  and 
must  therefore  be  construed  most  strictly  against  the  latter,  so  that  no  authority, 
right,  or  privilege  can  be  held  to  pass  therebv  unless  the  same  is  therein  plainly 
expressed  or  clearly  implied.  Hughes  v.  Northern  P,  R^y  Co,  (U.  S.  Cir.  Ct.,  Or.^ 
1,21. 

See  Chinese  Restriction  Act;  Evidence,  38;  Oregon  Donation  Act. 

STATUTE  OF  FRAUDS. 

1.  Lease  to  Commence  in  Foturo — Statute  of  Frauds. — ^A  lease  of  land  for  a  year, 

to  commence  in  futuro,  is  "an  agreement  not  to  be  performed  within  a  year,** 
within  the  meaning  of  the  statute  of  frauds,  and  must  oe  in  writing;  otherwise  it 
is  invalid.     White  v.  Holland  et  al,  (Or.),  II,  671. 

2.  Sale  of  Mining  Cijiim — Parol  Contract  —  Statute  of  Frauds. — ^A  parol  con- 

tract for  the  sale  of  a  mining  claim  is  void  under  the  statute  of  frauds;  and  the 
same  is  true  as  to  a  parol  mc^ification  of  a  written  contract.     Kelly  v.  RuhU  (Or.), 

III,  737. 

3.  Statute  of  Frauds — ^Written  Admissions  of  Verbal  Contract. — ^Written  ad- 

missions of  a  verbal  contract  of  sale,  signed  by  the  party  sought  to  be  charged,  are 
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Bufficient  to  take  such  contract  out  of  the  statute  of  frauds.  Murphy  v.  Ilelmrich 
e/oZ.  (Cal.),  IV,  301. 

4.  Statute  of  Frauds  —  Promise  to  Answer  for  Debt  of  Another  —  Postpoxe- 
UENT  of  Prior  Mortgage. — A  promise  in  writing  by  a  prior  mortgagee  to  a  sub- 
sequent mortgagee,  that,  in  consideration  of  the  latter's  refraining  irom  enforcing 
his  mortgage,  the  former  **  will  be  responsible  for  whatever  he  (the  mortgagor)  owes 
you  (the  suosequent  mortgagee),  and  will  see  that  the  same  is  paid,"  whether  valid 
under  the  statute  of  frauds,  as  a  promise  to  answer  for  the  debt  of  another,  or  not, 
has  the  effect,  in  equity,  of  postponing  the  lien  of  the  prior  mortgage  to  that  of  the 
second.  Held^  also,  that  such  promise,  under  the  Colorado  statute  of  frauds,  was 
binding;  that  forbearance  to  enforce  the  mortgage  was  a  good  consideration;  that 
the  consideration  need  not  be  named  in  the  promise,  and  that  the  description  of  tlie 
debt  was  sufficiently  definite.  Sanders  v.  Barlow  et  al.  (U.  S.  Cir.  Ct.,  Col.),  IV, 
227. 

6.  Statute  of  Frauds — Promise  to  Answer  for  Debt  of  Another. — An  agree- 
ment between  the  treasurer  of  a  mining  company  and  a  bank,  whereby  the  former 
promised  to  remit  to  the  latter  the  amount  of  all  drafts  drawn  by  the  manager  of 
the  mining  company  on  and  paid  by  the  bank,  is  not  an  agreemeot  to  answer  for  the 
debt  of  another,  and  need  not  be  in  writing.  De  Walt  v.  Hartzell  tt  al.  (CJol.),  IV. 
572. 

6.  Lien  on  Real  Estate — Agreement  for,  must  be  in  Writing. — An  agreement 
for  the  purpose  of  creating  a  lien  upon  real  estate  is  void  unless  the  same  is  in  writ- 
ing, subscribed  by  the  party  to  be  charged.  In  an  action  to  enforce  such  lien  it  is 
nofc  necessary  to  allege  that  the  agreement  was  in  writing.  Marshvll  v.  Livei^more 
Spring  Waitr  Company  et  al.  (Cid.),  IV,  631. 

See  Evidence,  47;  Lease,  2;.  Married  Women,  6;  Mortgage,  26;  Pleading  and 

Practice,  27;  Vessels,  1. 


STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Limitations,  when  Act  Takes  Effect.  — Where  the  statute  of  limita- 

tions provides  that  in  cases  where  the  cause  of  action  has  already  accrued  at  the 
passage  of  the  act,  the  party  shall  have  the  whole  period  prescribed  by  the  act, 
after  its  passage,  in  which  to  commence  action,  and  by  another  act  of  the  same  legis- 
lative session,  it  was  provided  that  said  statute  should  take  effect  at  a  day  subse- 
quent to  its  approval  by  the  governor,  the  period  of  limitation  to  an  existing  cause 
.of  action  wiU  not  begin  to  run  until  such  latter  date.  Schneider  v.  Hussey  (Idaho), 
1, 294. 

2.  The  Words  ''Passage  of  This  Act,"  used  in  such  connection,  mean  the  time  when 

the  act  takes  effect.    Id, 

3.  Debt  Barred  by  the  Statute  of  Limitations  can  Only  be  Recovered  upon 

Proof  of  a  new  promise  sufficient  to  revive  the  debt.  Richardson  v.  Bricker  (Col.), 
1,270. 

4.  Contract  Created  by  a  Conditional  Promise  to  Pay  a  Debt  Barred  by  the 

statute  of  limitations  can  not  be  enforced,  except  upon  the  performance  or  happen- 
ing of  such  condition,  and  the  burden  of  proving  the  same  rests  upon  the  plaintiff. 
Id. 

5.  New  Promise  to  Pay  Such  Debt  "when  Able"  is  Conditional,  and  must  be  con- 

strued as  referring  to  financial  ability.  Such  ability  is  not  a  matter  left  to  the 
debtor*s  discretion  or  judgment,  but  is  a  question  of  fact  for  the  jury,  who  may 
find  that  it  existed  at  the  very  time  the  conditional  promise  was  maide.     Id. 

6.  Whether  a  General  Admission  of  Indebtedness  is  Sufficient  to  remove  the 

bar  of  the  statute  of  limitations  is  questionable,  unless  it  be  unmistakably  shown 
to  relate  to  the  particular  demand  sued  for,  or  unless,  from  the  nature  of  such  debt, 
or  the  particular  circumstances  connected  therewith,  a  legal  presumption  fairly 
arises  that  it  was  referred  to.     Id. 

7.  Debt  Barred  by  the  Statute  of  Limitations  will  be  Revived  by  a  letter  from 

the  debtor  to  his  creditor  containing  an  unequivocal  acknowledgment  of  the  in- 
debtedness, and  a  clearly  implied  promise  to  pay  the  same.  MorelTv.  Ferrier  (Col. ), 
1,277. 

8.  Sufficiency  of  a  Promise  to  Take  Such  Debt  out  of  the  Bar  of  the  Statute  is 

a  question  of  law  for  the  court,  while  the  question  wliether  such  promise  refers  to 
the  debt  sought  to  be  recovered  is  generally  to  be  determined  by  the  jury.     Id, 
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9.  BtJRDEN  OF  PROOP  IS  ON  THE  DEFENDANT  TO  ShOW  THAT  AN  ACKNOWLEDGMENT  of  in- 

debtedness by  him  did  not  relate  to  the  demand  in  suit,  but  to  an  entirely  distinct 
debt.     /(/. 

10.  Idkntity  of  Debt  Sued  on — EviDENCp  of. — In  an  action  founded  on  a  promise  to 
pay  a  debt  barred  by  the  statute  of  limitations,  evidence  to  identih'  the  indebte«l- 
ness  with  the  promise  is  admissible.     Anthony  v.  Havage  (Utah),  if,  674. 

11.  Where  a  Woman  Who  Holds  the  Legal  Title  to  Real  Estate  in  her  Owx 
Name  mortgages  the  same  to  a  bona  fide  mortgagee,  without  notice  that  she  holds 
the  same  in  secret  trust  for  her  son,  to  whom  she  afterwards  conveys  it,  the  t\i>i 
of  the  mortgagee  to  foreclose  the  morts^age  is  not  barred,  as  against  such  granter, 
because  more  than  four  years  have  elapsed  since  the  maturity  of  the  indebtetlne^a 
8ccui*ed,  unless  the  right  to  foreclose  is  barred  as  against' the  mortgagor.  JHekarli 
V.  Hutchinson  (Nev.),  I,  659. 

12.  Statute  of  Limitations— Time  Limited  for  Suing  on  Death  of  Party. — ^A  per- 

son in  whose  favor  a  cause  of  action  has  accrued  has  the  same  length  of  time  t'> 
bring  suit  thereon,  notwithstanding  the  death  of  the  party  against  whom  sach 
cause  of  action  has  accrued,  as  he  would  have  had  had  such  latter  person  lived. 
Section  23  of  the  act  defining  the  time  of  commencing  civil  actions  does  not  limit 
the  time  in  which  an  action  can  be  brought  to  one  year  from  the  death  of  sach 
party  in  all  instances.  The  object  of  such  an  action  is  to  prolong,  not  to  curtail,  tae 
period  for  suing,  given  in  other  sections  of  the  act.  Richirda  v.  Hutchinson  (Nev.\ 
IV,  35. 

13.  The  Statute  of  Limitations  does  not  Run  against  a  Cause  of  Action  to  recover 

money  deposited  in  a  bank.  G^reen  v.  Odd  Fellows  'Savings  and  Commercial  Ba^ti 
(Cal.),  I,  877. 

14.  The  Assignee  of  a  Savings  Bank  Who  Assumes  All  of  the  Debts  of  the  Same, 
including  its  liability  to  one  of  its  depositors,  and  who  credits  such  depositor  with 

'  the  amount  of  his  deposit  and  pays  him  a  dividend  thereon,  accruing  partly  before 
and  partly  subsequent  to  the  transfer,  can  not  set  up  the  statute  of  limitations  as  a 
defense  to  an  action  to  recover  the  amount  of  such  deposit.     Id, 

15.  Coupons  are  not  Barred  by  the  Statute  of  Limitations  until  the  bonds  :o 
which  they  belong  are  barred.     Meyer  v.  Porter  (Cal.)f  I,  874. 

16.  Limitations. — A  suit  in  equity  may  be  maintained  to  enforce  a  security  for  a  debt. 
although  an  action  against  the  debtor  directly  upon  the  indebtedness  is  barreil  iy 
lapse  of  time;  and  for  such  purpose  the  debt  exists,  notwithstanding  the  lapse  cf 
time.     Ilickox  v.  Elliott  (U.  S.  Cir.  Ct.,  Dr.),  IV,  397. 

17.  Suit  to  Set  Aside  a  Conveyance. — A  suit  in  equity  to  set  aside  an  assignment  or 
conveyance  of  property,  made  to  hinder  or  delay  creditors,  should  ordinarily  be 
brought  within  the  same  time  after  the  right  accrues  as  an  action  at  law  to  recover 
possession  of  the  same  property.     Id. 

18..  FORECIX)SURE  OF  MORTGAGE — STATUTE  OF  LIMITATIONS — ABSENCE    OF    MOPwTCAG»>S 

FROM  State. — The  absence  of  a  mortgagor  from  the  state  does  not  suspend  the  rcs- 
ning  of  the  statute  of  limitations  upon  the  mortgage  as  to  creditors  of  the  mortgi- 
gor,  who  have  obtained  attachment  liens  on  the  premises  subsequent  to  the  mort- 
gage.    Watt  V.  }Vri(jht  (Cal.),  IV,  622. 

19.  Loan — Time  of  Repayment — Presumption — Statute  of  Limitations.— A  loan  of 
money  is  presumed  to  be  repayable  on  demand,  when  no  time  for  repayment  is  spct  i 
fied;  and  the  statute  of  limitations  commences  to  run  against  such  loan  from  the 
date  thereof.     Dorland  v.  Borland  (Cal.),  IV,  611. 

20.  Partition — Statute  of  Limitations — Evidence  in  Rebuttal. — The  plaintifis,  in 
an  action  for  partition,  after  proving  that  B.  and  S.  were  the  owners  of  the  premises 
in  1833,  and  that  S.  executed  a  deed  to  C,  plaintiff's  intestate  ancestor,  restel 
The  defendants  then  proved  entry  in  18C7,  by  their  grantor,  under  a  deed  from  H., 
and  subsequent  continuous,  open,  notorious,  exclusive,  and  adverse  possession. 
Plaintiffs  then  offered  in  rebuttal  a  judgment  against  B.,  and  an  execution,  sale,  acd 
sheriff's  deed  of  B.'s  interest  to  H.,  defendants' grantor.  This  evidence  was  objectt\I 
to  on  the  solo  ground  that  it  was  not  evidence  in  rebuttal,  and  should  have  been 
offered  as  i)art  of  plaintiffs'  casein  chief.  The  court  sustained  the  objection.  //^'^ 
error,  as  such  evidence  was  competent  to  show  that  H.  acquired  no  title  from  R, 
who  had  been  a  joint  owner  with  plaintiffs  predecessor  in  interest,  to  the  end  that 
it  might  bo  determined  whether  the  acts  of  defendants  and  their  grantors  had  be«ea 
sufficient  to  bar  the  plaintiff's  right  of  recovery.  Hardy  ct  aL  v.  Sexton  et  al.  (Cai  i, 
IV,  702. 

21.  Statute  op  Limitations— Action  upon  an  Undert.vking  on  Appeal.— The 
complaint  alleged  that  on  April  19,  ISC7j  one  Littlciield  recovered  a  jadgmeat  in 
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\he  district  court  affaiBst  Nichol  and  Weisse  for  the  possession  of  a  tract  of  land; 
that  on  appeal  to  the  supreme  court  an  undertaking  was  given  by  defendants  for 
the  purpose  of  staying  execution  on  said  judgment,  whereby  defendants  jointly  and 
severally  promised  on  the  part  of  the  then  appellants,  Kichol  and  Weisse,  that  if 
said  judgment  was  affirmed,  the  said  appellants  would  pay  the  value  of  the  use  and 
occupation  of  the  land  recovered  from  the  time  of  the  appeal  until  the  delivery  of 
the  possession  thereof,  not  exceeding  the  sum  of  $3,000;  that  said  judgment  was 
affirmed,  and  the  remiUitur  was  filed  in  the  district  court  on  January  30,  187*2;  that 
the  said  land  was  conveyed  to  the  plaintiff  on  November  23,  1&70,  and  that  said 
undertaking  and  all  rights  of  action  thereon  were  also  then  assigned  to  the  plaintiff; 
that  on  the  same  day  when  said  judgment  was  affirmed,  the  said  Nichol  brought  au 
action  against  said  Littlefield  and  others,  and  obtained  an  injunction  restraining  tho 
defendants  therein,  including  this  plaintiff,  from  enforcing  said  judgment,  and  said 
injunction  continued  in  force  until  February  24,  1876,  when  it  was  dissolved  (the 
court  does  not  consider  the  effect  of  this  injunction  in  its  decision);  the  complaint 
then  alleges  the  value  of  the  use  and  occupation  of  said  land,  and  the  damage  sus- 
tained by  him  therefor,  and  prays  judgment  for  such  amount.  The  action  was 
commenced  on  September  7,  1876.  The  defendants  demurred  to  this  complaint,  on 
the  ground  that  the  cause  of  action  was  barred  by  section  337  of  the  code  of  civil 
procedure,  and  that  it  did  not  accrue  within  four  years  before  the  commencement 
of  the  action,  the  period  of  limitation  mentioned  in  section  337  being  four  years. 
Held,  that  the  ord«r  of  the  court  below  overruling  this  demurrer  was  not  error. 
Clark  V.  Smith  et  al.  (Cal.),  IV,  90. 

22.  Thb  Same — When  the  Cause  of  Action  for  Use  and  Occupation  Accrues. — 
While  the  plaintiff  might  have  commenced  an  action  on  such  undertaking  as  soon 
as  the  judgment  appealed  from  was  affirmed,  the  cause  of  action  for  use  and  occupa- 
tion is  not  complete  at  that  time.  The  ri^ht  of  action  only  fully  accrues  when  the 
use  and  occupation  has  been  had.  As  against  the  defendants  in  the  ejectment,  each 
day's  wrongnil  detention  is  a  new  cause  of  action,  and  the  action  for  it  is  only  barred 
when  four  years  have  elapsed  after  the  right  of  action  has  become  complete.  If 
they  continued  in  wrongful  occupation  they  would  be  liable  for  the  use  and  occupa- 
tion during  the  period  of  four  years  befoae  the  action  was  commenced,  but  there 
could  be  no  recovery  for  their  use  and  occupation  prior  to  that  four  years'  period. 
Id. 

23.  The  Same — Suretixs  in  the  Undertaking. — As  the  position  of  the  sureties  on 
the  undertaking  in  suit  is  analogous  to  that  of  guarantors,  the  same  rule  determines 
when  the  cause  of  action  on  the  undertaking  for  the  use  and  occupation  accrues 
against  them,  and  when  the  right  of  action  against  them  is  barred.    Jd. 

24.  Plea  of  the  Statute  of  Limitations. — In  an  action  for  the  recovery  of  the  pos- 
session of  real  property,  the  defense  of  the  statute  of  limitations  should  be  pleaded 
directly,  as  that  the  cause  of  action  did  not  accrue  within  the  ten  years  next  before 
t)>e  commencement  of  the  action;  but  the  allegation  that  neither  the  plaintiff  nor 
his  srantor  were  seised  or  possessed  of  the  premises  during  that  period  is  sufficient 
to  allow  proof  of  adverse  possession  by  the  defendant,  inconsistent  with  tlio  plaint- 
iff's right  to  maintain  the  action.     Zeilin  v.  Rogers  (U.  S.  Cir.  Ct.,  Or.),  Ill,  400. 

25.  Amendment  after  Verdict. — In  the  furtherance  of  justice  the  defendant  may  and 
ought  to  be  allowed  to  amend  such  a  defense,  after  verdict,  so  as  to  make  it  ooufurm 
to  the  ultimate  fact  proved — the  action  did  not  accrue,  etc.     Id. 

26.  Proof  of  Possession. — The  fact  that  the  plaintiff's  grantor  abandoned  or  relin- 
quished the  possession  of  tho  premises  in  controversy  to  the  defendant  absolutely, 
tor  any  cause  or  consideration,  and  that  the  latter  thereupon  took  and  held  such 
possession  to  the  exclusion  of  such  grantor  and  his  assigns,  may  be  shown  by  parol 
in  support  of  the  defense  of  the  statute  of  limitations.     Id. 

27.  The  Statute  of  Limitations  may  be  Pleaded  by  referring  to  the  appropriate 
sections  of  the  code.  Packard  v.  Johnson  (Cal.),  Ill,  763;  Packard  v.  Moan  (CaL), 
III,  769. 

28.  Statute  of  Limitations — Anticipation  of  Defense  or — Striking  out  Allega- 
tions OF. — Averments  of  a  complaint,  in  anticipation  of  a  defense  of  the  statute  of 
limitations,  will  be  stricken  out  on  motion,  if  the  complaint,  without  such  aver- 
ments, states  a  cause  of  action  which  is  not  barred  by  any  existing  statute.  Brooht 
v.  Boies  et  al.  (Col.),  IV,  463. 

See  Adverse  Possession,  12;  Bankruptcy,  1;  Bonds,  5;  Conversion,  5,  6;  Corpora- 
tions, 25;  Counter-claim,  4;  Deceit,  1;  Estate  of  Deceased  Persons,  8,  9; 
Guardian  and  Ward,  9;  Malicious  Prosecution,  8;  Mortgage,  23;  SEDUcriONii 
1,  2;  Sureties,  7;  Taxation,  63. 
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STOCK  AND  STOCKHOLDERS.     " 

1.  PimcHASE  OF  Stolen  Stock  Cebtificates — Rights  of  Bona  Fide  Pcbchaser.— 
Judgment  and  order  reversed  on  authority  of  Bars'ow  v.  Savage  Mimng  Companjf, 
1  Went  Coast  liep.  116.     Stvim  v.  Bemhard  (Cal.),  IV,  525. 

See  Attachment,  1;  Corporations;  £vii>enc£,  37;  Pledge,  3,  4;  Taxation  2-S,  10-14. 

STREAMS. 
See  Water  RightSt 

STREETS  AND  HIGHWAYS. 

1.  An  Owner  of  Land  Adjoining  a  Street  is  not  Entitled  to  Compensation  fnder 

a  Constitutional  Guaranty  for  Injuries  to  his  property,  occasioned  by  a  reason- 
able improvement  of  the  street  by  the  proper  anthonties,  for  the  greater  conven- 
ience 01  the  public,  or  for  a  temporary  inconvenience  resulting  from  a  legitimate  nse 
thereof  by  the  public;  but  where  such  injuries  result  from  a  change  in  or  oae  of  the 
street,  wholly  foreign  to  the  ordinary  purposes  of  a  highway,  as  where  the  same  is 
devoted  to  the  purposes  of  a  steam-railroad,  such  owner  is  entitled  to  compensation, 
although  such  use  was  authorized  by  the  authorities  having  charge  of  the  streets. 
And  ttiis  resnlt  follows  whether  the  fee  in  the  street  is  ia  such  owner  or  not.  />cn< 
ver  V.  Bayer  (Col. ),  I,  505. 

2.  The  Measure  of  Damages  in  an  Action  for  Such  Injuries  is  the  Acfcal  Dimi- 

nution in  the  market  value  of  the  land,  for  any  use  to  which  it  may  reasonably  be 
put;  and  if,  by  reason  of  the  proximity  of  such  railroad,  such  land  has  been  in  aiij 
way  peculiarly  benefited,  such  benetit  should  be  deducted  in  determining  the  amouiit 
of  the  owner's  compensation.     Id. 

3.  A  Municipal  Corporation  is  not  Liable  for  Injuries  to  Land  caused  by  builiUng 

and  operating  a  steam -railroad  in  an  adjoining  street,  although  the  right  so  to  u^ 
such  street  was  conferred  upon  the  railroad  company  by  an  ordinance  of  the  city 
counciL     Id. 

4.  A  Municipal  Corporation  is  Liable  for  Injuries  Resulting  to  a  private  indi- 
'Vidual  on  account  of  the  negligence  of  its  agents  in  grading  a  public  street.     Xor 

is  it  relieved  from  liability  by  the  fact  that  such  grading  is  done  by  a  contractor, 
working  under  the  directions  of  the  city  surveyor.  City  ojStaitU  v.  husby  (Wash.), 
II,  45. 

6.  LiABiLiTT  OF  Municipal  Corporations  for  Neglectinoto  Repair  Highways.— 
'When  municipal  corporations  are  invested  with  exclusive  authority  and  control 

over  the  streets  and  bridges  within  their  corporate  limits,  with  ample  power  of  rais- 
ing money  for  their  construction,  improvement,  and  repair,  the  duty  is  imposed  upon 
such  corporation,  from  the  nature  of  the  powers  granted,  to  keep  such  highways  in 
a  reasonably  safe  condition  for  the  ordinary  mode  of  use  to  which  they  are  subjectoii, 
and  a  corresponding  liability  rests  upon  them  to  respond  in  damages  to  those  in- 
jured by  a  neglect  to  perform  such  duty.  City  of  Denver  v.  Dunsmore  (Col.),  II,  4S1. 
0,  The  Same — The  City  of  Denver  being  Obliged  to  Keep  in  Repair  the  streets 
and  bridges  within  its  corporate  limits  is  impliedly  liable  for  any  special  damages 
suffered  m  consequence  of  its  neglect  so  to  do.     Id. 

7.  The  Same — To  Entitle  a  Plaintiff  to  a  Recovery  for  Such  Damages  he  must 

have  used  reasonable  or  ordinary  care,  or  such  care  as  is  usually  exercised,  under 
like  circumstances,  by  persona  of  ordinary  prudence,  to  avoid  the  accident.  If  the 
plaintiff's  own  testimony  shows  that  he  brought  the  injury  upon  himself,  by  his 
own  carelessness,  he  must  be  nonsuited;  otherwise,  the  proof  of  contributory  negli- 
gence must  come  from  the  defendant.     Id, 

8.  Contributory  Negligence — Case  in  Judgment. — The  appellant  had  permitted  a 

bridge  in  one  of  its  principal  thoroughfares  to  become  unsafe  for  the  ordmazy  use  to 
which  it  was  daily  subjected,  and  with  full  knowledge  of  its  unsafe  condition,  had 
failed  to  either  repair  it  or  give  any  warning  of  its  unsafe  condition.  While  in  such 
condition  the  plaintiff  attempted  to  cross  the  bridge  with  a  load  of  rocks.  In  so 
doing  the  wheel  of  his  wagon  crushed  through  the  floor  of  the  bridge,  going  down 
to  the  hub,  and  while  endeavoring  to  pry  it  up,  by  the  use  of  levers  and  fnicrums, 
the  timbers  gave  way  and  the  plaintiff  fell  and  broke  his  leg.  According  to  the 
plaintiff's  testimony,  he  did  not  know  that  the  bridge  was  unssUfc,  although  he  knew 
that  it  was  much  worn  and  would  shake  when  a  load  of  freight  was  crossing:  Held, 
that  w  hether  the  plaintiff  was  guilty  of  contributory  negligence  in  adopting  the 
means  used  by  him  in  attempting  to  extricate  his  wagon,  was  a  question  for  the 
jury.     Id. 


Digest  of  Cases  in  Vols.  1,  2,  3,  4.  959 

9.  Acceptance  op  Street — Sidewalks — Roadway. — Under  section  21  of  the  act  of 

1866  the  power  of  acceptance  of  a  street  by  the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  is  not  limited  to  the  roadway,  but  may  include  the  side- 
walk. After  the  acceptance  of  a  street,  the  expense  of  repairing  the  sidewalks 
thereof  must  be  borne  by  the  city  and  county.  Bonnet  v.  San  Francisco  (Cal.),  II, 
832;  Parker  v.  San  Francisco  (Cal,),  II,  W. 

10.  All  Roads  Used  as  Such  for  a  Pebrd  of  More  thax  Five  Years  become 
public  highways,  under  section  2619  of  the  political  code.  There  is  no  constitu- 
tional inhibition  against  such  legislation.     Bolger  v.  Foss  (Cal.),  II,  897. 

11.  A  Finding  that  a  Certain  IU)ad  is  a  Public  Highway  is  not  overcome  by  a 
further  finding  that  the  owner  of  the  land  through  which  it  passed  had  placed  gates 
at  the  points  where  it  entered  upon  and  emerged  from  his  land.     Id. 

12.  Supervisors  Opening  Road — Notice  of  Proceedings.  —The  board  of  supervisors 
of  a  county  have  no  power  to  cause  the  construction  of  a  road  through  the  lands  of 
a  private  individual  without  giving  such  person  notice  of  the  proceedings  to  open 
the  road.     SUva  v.  Cfarcia  (Cal. ),  III,  7691 

13.  County  Road — Proceedings  to  Open — Term  of  County  Court. — The  proper 
time  for  the  county  court  to  consider  the  report  of  the  viewers  in  proceedings  to 
open  a  county  road  is  during  the  regular  term  of  the  court  next  ensuing  after  the 
plat  and  survey  of  said  road  have  been  delivered  to  the  county  clerk,  and  not  dur- 
ing a  special  term.  A  claim  for  damages  filed  during  such  regular  term  is  in  time. 
Timipkins  v.  Clackamas  Co.  (Or.),  IV,  598. 

14.  Grading  Street  in  San  Francisco — Order  for— Notice  of  Intention.  —  Tlie 
board  of  supervisors  of  San  Francisco,  upon  the  recommendation  of  the  su^xirin- 
tendent  of  streets,  were  authorized,  under  the  statute  of  1872,  to  give  notice  of 
their  intention  to  order  that  Broadway,  from  the  west  line  of  Buchanan  street  to 
the  west  line  of  Webster  street,  be  graded  without  any  petition  therefor,  when  two 
blocks  upon  each  side  of  the  said  portion  of  Broadway  had  been  graded.  JJyer  v. 
Hydaifddt  (Cal.),  IV,  585. 

15.  The  SAtfE — Recommendation  that  Work  be  Done — Findings. — In  an  action  to 
enforce  the  lien  of  an  assessment  for  such  work,  a  finding  that  the  same  was  or- 
dered without  the  recommendation  of  the  superintendent  ef  streets  io  erroneous, 
when  no  such  issue  is  raised  by  the  pleadings,  and  neither  party  introduced  any  evi- 
dence thereon.     Id. 

16.  Dismissal  of  Action  as  to  Certain  Defendants — Practice. — The  dismissal  of 
such  actions,  as  to  defendants  not  having  any  interest  in  the  land  assessed,  is  not 
error  prejudicial  to  the  other  defendants.     Id. 

17.  Action  to  Enforce  Street  Assessment  —  1*arties  Defendant — Heirs  Need 
not  be  Joined. — An  action  for  the  enforcement  of  the  lieu  of  a  street  assessment, 
under  section  17  of  the  act  of  April  1,  1872,  may  be  brought  against  an  executrix 
without  joining  the  heirs  of  a  deceased  person,  although  tlie  latter  are  in  fact  the 
owners  of  the  land  assessed.  Such  heirs,  if  originally  joined  in  the  action,  may  be 
dismissed,  and  judgment  rendered  against  the  executrix.  Parker  v.  Benial  H  aL 
(Cal.),  IV,  428. 

18.  Street  Assessment — ^Denial  of  Ownership — Nonsuit — Demurrer.— In  an  ac- 
tion to  enforce  a  street  assessment,  if  the  answer  denies  the  allegations  of  tlio  com- 
plaint as  to  the  defendant's  ownership  of  the  property  assessed,  and  the  plaintiff  in- 
troduces no  evidence  in  support  thereof,  a  nonsuit  should  be  granted.  A  denial  of 
such  allegation  on  information  and  belief,  if  not  sufficiently  certain,  should  be  ob- 
jected to  by  demurrer.     Harney  v.  McLeran  et  cU.  (Cal.),  IV,  218. 

19.  Street  Assessment — Judgment  Affirmed.     Borland  v.  Bernal  et  at.  (Cal. ),  IV,  381. 

See  Dedication,  3-7;   Eminent   Domain,  3;  Ferries,  1,  2;  Nuisance,  13;   Water 

IllGUTS,  5,  12. 

STREET  ASSESSMENT. 

L  Complaint — Street  Assessment — City  of  Stockton. — The  complaint  in  this  ac- 
tion, to  enforce  a  street  assessment  as  against  certain  lands  in  tlie  city  of  Stockton, 
reviewed  and  held  to  state  f:icts  sulficicnt  to  constitute  a  cause  of  action.  City  oj 
Stockton  V.  Dahl,  ami  Lots  No.  2,  etc.  (Cal.),  Ill,  308. 

2.  Tub  Same — _\sse.ssment  Lists — Evidence — Pleading — Improvement  of  Streets. 
Under  section  29  of  the  charter  of  the  city  of  Stockton,  tlie  assessment  lists  for  street 
improvements  do  not  prove,  even  prima  /acie^  that  tlic  city  council  **  has  caused  a 
purvey  and  estimates  to  be  prepared  of  proposed  work  to  be  filed  with  the  city 
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clerk,"  or  "fixed  a  time  for  the  hearing  upon  snch  a  proposition," or  "ordered 
work  or  improvements  to  be  done."  Nor  are  such  lists  evidence  of  a  publication  of 
notice,  soliciting  bids,  or  of  the  awarding  of  a  contract,  or  of  any  of  the  acts  of 
officers  of  tlie  municipality  which  precede  the  doing  of  the  work.  None  of  these 
acts,  separately  or  together,  constitute  the  '*levy  "  of  an  assessment.  Yet  all  of 
them  must  be  averred  in  au  action!  tb  enforce  such  assessment,  and,  if  denied, 
proved  by  competent  evidence.     Id.    *•* 

3.  Santa  Barbara— Opening  Streets— Petition  fob.— The  act  of  March  28,  1873 

(Stats.  1877-78,  p.  777),  authorizes  the  common  council  of  the  city  of  Santa  Barbara  to 
lay  out,  etc.,  any  one  street  between  certain  termini^  upon  presentation  of  a  petition 
signed  by  the  owners  representing  a  majority  of  the  frontage  *'upon  the  propose^^l 
improvement."  The  act  does  not  contemplate  the  presentation  in  one  petition  of  a 
prayer  or  demand  for  the  improvement  or  laying  out  of  more  than  one  street,  nor 
empower  the  council  "to  open,  extend,  widen,  straighten,  or  close  up  "a  great 
number  of  streets  in  one  proceeding.  Even  if  it  does,  such  petition  must  have  been 
signed  by  the  owners  of  a  majority  of  the  frontage  upon  each  separate  street.^  The 
power  of  the  council  to  act  depended  upon  the  presentation  of  a  petition  such  as 
the  law  requires.     Boorman  v.  Santa  Barbara  (Oal.),  Ill,  104. 

4.  The  Same— Unoonstitutionality  of  Acr. — Such  act  is  unconstitutional  and  void, 

because  it  makes  no  provision  for  any  proces9  or  notice  to  be  served  upon  the  per- 
sons whose  property  is  to  be  charged  with  the  assessments.     Id. 

5.  Contract  for  Macadamizing  Street — Grading.— The  board  of  supervisors  of  San 

Francisco  can  authorize  a  contract  to  be  made  for  macadamizing  a  street,  after  a  con- 
tract for 'grading  it  had  been  entered  into,  and  before  it  had  been  graded.  Dyer  v. 
JJudson  (Cal.),  IH,  198. 

See  Eminent  Domain,  9. 

SUBORNATION  OF  PERJURY. 

See  Perjury,  3,  4.  • 

SUBSTITUTION  OP  PARTIES., 
See  Default,  1,  .2;  Parties,  6,  8,  10. 

SUMMONS. 

1.   DEFBCT8  IN  THE  SERVICE  OF  SUMMONS  ARE  WAIVED  BY  THE  DEFENDANT'S  ApPEAB- 

INO  and  answering,     ^^ew;  York  and  Brooklyn  Mining  Co,  v.  OiU  (CoL),  I,  595. 

2.  To  Sustain  a  Service  of  Summons  by  Publication  against  Minor  Defend- 

ants, the  court  will  presume,  unless  the  contrary  appears,  that  such  minors  were 
over  the  age  of  fourteen  years,  in  which  case  no  service  of  summons  on  their  mother, 
or  other  person  having  them  in  charge,  is  required.  £meric  v.  Alvarado  (Cal.),  I, 
708. 

3.  Strict  Compliance  with  the  Statutory  Requirements  is  Necessary  in  order 

to  obtain  a  valid  service  of  summons  by  publication.    Isra/el  v.  Arthur  (Col. ),  1, 28(i 

4.  No  Jurisdiction  over  the  Defendant  in  an  Action  for  Divorce  is  acquired 

by  a  service  of  summons  by  publication  where  the  record  shows  on  its  face  that  the 
summons  was  issued  and  returned  by  the  sheriff  on  the  same  day,  when  the  stat- 
ute commanded  the  "usual  exertion  on  the  part  of  the  sheriff  to  serve  the  sum- 
mons," in  actions  for  divorce,  notwithstanding  the  proceedings  by  publication.     /(/. 

6.  Where  Service  of  a  Summons  by   Publication   is  Relied  on,  as  conferring 

jurisdiction  on  a  court,  the  material  requirements  of  the  statute  must  be  strictly 
complied  with;  and  although  the  court  acquires  jurisdiction  of  the  defendant  at 
the  expiration  of  ten  days  after  the  expiration  of  the  time  prescribed  for  publica- 
tion, it  is  error  to  render  judgment  against  him  until  after  forty  days  after  such 
service  is  complete.  Such  error  may  be  taken  advantage  of  on  a  direct  proceeding 
to  review  the  judgment,  but  not  collaterally.  Brotcn  v.  Tucker  (Col.),  I,  489. 
6,  Judgment  against  a  Non-resident  Debtor,  Rendered  on  a  Service  of  Scm- 
mons  by  Publication,  is  not  void  where  property  of  the  debtor  was  taken  under 
attachment  after  the  instituticm  of  the  action,  although  the  judgment  is  entered  in 
form  as  a  personal  judgment  against  the  defendant.  Such  judgment  need  not  con- 
tain an  order  as  to  the  application  of  the  attached  property,  as  the  statute  expressly 
authorizes  the  sheriff  to  subject  such  property  to  the  satisfaction  of  the  judgment 
.lien.    Id, 
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7.  Ptbucation  of  a  Citatiox  to  Non-resident  Debtors  in  a  proceedinc  by  attach- 
ment, as  provided  by  Prince's  statutes,  section  11«  page  138,  which  fails  to  notify 
the  defendants  that  their  property  has  been  attached  and  will  bo  sold  to  satisfy 
whatever  judgment  is  rendered  against  theui,  is  insufficient,  and  confers  no  juris- 
diction on  the  court.  Such  statute  is  in  derogation  of  the  common  law,  and  must 
be  strictly  construed.    Smith  v.  Montoya  (N.  M.),  I,  152. 

6.  Personal  Judgment  can  not  be  Rendered  against  a  Non-resident  Debtor, 
who  has  failed  to  appear,  upon  a  constructive  service  upon  him  by  publication.    'Id. 

9.  Property  op  a  Non-resident  Debtor  within  the  Jurisdiction  of  the  Codrt 
may  be  attached  and  a  judgment  in  rem  recovered  against  it,  upon  publication  of 
the  notice  to  the  non-resident  debtor,  as  required  by  statute.     Id, 

10*  Affidavit  foR  Publication  of  Summons  against  a  Non-resident  Defendant, 
the  same  being  a  California  corporation,  must  state  the  facts  showing  what  diligence 
•had  been  used  to  obtain  a  personal  service.  An  allegation  that  the  plaintiff  has 
used  due  diligence,  and  that  the  summons  has  been  returned  by  the  constable  un- 
served, is  not  sufficient.    Victor  Mill  and  Min,  Co.  v.  Justice^ 8  Court  (Nev.),  I,  299. 

11.  Service  of  Summons  by  Publication  is  Void  where  the  Residence  uf  the 
Non-resident  or  absent  defendant  is  known,  unless  the  order  for  publication  di- 
rects a  copy  of  the  summons  and  complaint  to  be  deposited  in  the  poet-office,  di- 
rected to  the  person  to  be  served,  at  his  place  of  residence.  The  affidavit  for  such 
publication  must  show  that  a  cause  of  action  exists  against  the  defendant,  and  state 
whether  his  residence  is  or  is  not  known;  and  if  known,  such  residence  must  be 
stated.     Id. 

12.  Deposit  of  Copies  of  the  Summons  and  Complaint  in  the  Post-office,  di- 
rected to  a  non-resident  defendant  at  his  known  place  of  residence,  has  no  effect  on 
an  attempted  service  by  publication,  unless  done  by  order  of  the  court.     Id. 

13.  Statement  in  an  Affidavit  for  Publication  of  Summons,  that  the  amount 
claimed  was  *'due  from  defendant  to  plaintiff,"  is  simply  an  allegation  of  a  legal 
conclusion.    Id. 

14.  Corporation— Service  of  Summons  on. — In  an  action  against  a  corporation  in  the* 
United  States  circuit  court  for  the  district  of  Oregon,  if  the  summons  is  served 
under  said  subdivision  1  of  section  54,  on  any  agent  of  the  defendant  other  than  its 
president,  secretary,  cashier,  or  managing  agent,  unless  it  appears  that  the  cause  of 
action  arose  in  the  district,  such  service  is  illegal,  and  will  oe  set  aside  on  the  ap- 
plication of  the  defendant.  Lung  Chung  v.  If.  P.  R'y  Co,  (U.  S.  Dist.  Ct.,  Or.), 
11,88. 

15.  Right  to  Appear  Specially. — A  defendant  in  an  action  upon  whom  a  summons 
has  been  served  illegally  may  appear  therein  specially,  for  the  purpose  of  having 
such  illegal  service  set  aside;  and  there  is  nothing  in  sections  61  and  520  of  the 
Oregon  code  of  civil  procedure  derogatory  of  such  right.     Id. 

16.  Action  in  National  Courts. — Subdivision  1  of  section  54  of  said  code,  when  ap- 
plied to  actions  in  the  national  courts,  must  be  construed  as  if  the  word  **  county  " 
read  "district."    Id. 

17.  Service  of  Su^imons — Foreign  Corporation — Managing  Agent.— Service  of 
summons  on  a  foreign  corporation  may  be  made  on  its  managing  agent  when  it  has 
never  designated  a  person  upon  whom  service  of  process  can  be  had,  under  the 
stetute  of  1871-2,  page  826.     Thomas  v.  PlacervUle  O.  Q.  Mining  Co.  (Cal),  IH 

777.  < 

18.  iSERVicE  OF  Summons  by  Plaintiff — Default— Judgment. — The  service  of  a  sum- 
mons by  plaintiff  in  an  action,  although  specially  deputized  by  the  sheriff  to  make 
the  same,  is  void,  and  a  judgment  by  default  entered  upon  such  service  is  a  nullity. 
Tolnniges  v.  Drake  et  al.  (Cal.),  IV,  253. 

19.  Proof  of  Service  of  Summons — Default  Judgment,  when  Void. — Proof  of 
service  of  summons  in  a  case,  by  a  person  other  than  the  sheriff,  is  a  condition 

Erecedent  to  a  judgment  by  default.  If  such  proof  is  not  made,  as  required  by 
kw,  the  court  acquires  no  jurisdiction  of  the  person  of  the  defendant,  and  has  no 
authority  to  render  judgment  against  him.  Such  judgment  would  be  null  and  void. 
Lyons  v.  Cunningham  et  al.  (Cal.),  IV,  294. 

20.  The  Same — Affidavit  must  Show  Age  of  Person  Serving. — The  affidavit  of 
service  of  summons,  by  a  person  other  than  a  sheriff,  must  expressly  state  that,  at 
the  time  of  service,  the  person  making  the  same  was  over  the  age'  of  eighteen.  It 
is  not  enough  to  state  that  such  person  is  a  **  white  male  citizen  of  the  United 
States,"  as  that  expression  does  not  imply  that  he  is  an  elector,  and  consequently 
over  the  age  of  twenty -one.     Id. 
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21.  Affidavit  of  Service  of  SrifMoxs — Residence  of  DEFEiTDANT.^Wherc  the 
affidavit  of  service  of  summons  states  that  the  defendant  was  8er>'e<l  in  a  certain 
county,  it  will  be  presumed  that  he  was  a  resident  of  such  county.  Pdlier  v.  Gd- 
lespte  H  aJ.  (Cal.),  IV,  500. 

22.  FAiLrRE  TO  Indorse  the  Name  of  the  Plaintiff's  Attorney  on  the  Back  op 
THE  Summons  does  not  invalidate  the  same  wlien  such  name  is  M'ritten  on  the  £ac« 
of  the  summons.     Shinn  v.  Cummma  (Cal.),  II,  216. 

23.  The  Pendency  of  a  Motion  to  Vacate  a  Pretended  Service  of  Scmhons  does 
not  extend  the  time  specified  therein  for  answering.     Id, 

See  Eminent  Domain,  5;  Infants,  2;  Judgment,  22;  Justices'  Courts,  2, 5;  Jurisdic- 
tion, 2;  Parties,  6. 

SUPERIOR  COURT. 
See  Jurisdiction,  3;  Nuisance,  20. 

SUPERSEDEAS. 

1.  New  Trial — Writ  of  Error— Supersedeas.— The  pendency  of  a  motion  foranew 

trial  operates  as  a  postponement  of  the  time  for  filing  o,  writ  of  error  and  bond  fcf* 
the  removal  of  a  cause  to  the  supreme  court  of  the  United  States,  until  the  dispo- 
sition of  such  motion.  The  filing  of  such  writ  and  bond  within  sixty  days  aiter 
the  disposition  of  the  motion  for  a  new  trial  will  operate  as  a  aupersedecLSy  although 
they  were  not  filed  within  sixty  days  after  the  rendition  of  the  judgment  c(Hn- 
plaiued  of.     Ntvada  Bank  v.  SUinmetz,  Trewturer,  etc,  (Cal.),  II,  826. 

SUPERVISORS,  BOARD  OF. 
See  Certiorari,  16;  Corporations,  58,  60;  San  Francisco,  7. 

SUPPLEMENTAL  PROCEEDINGS. 

1.    SUPFiEMENTAL  PROCEEDINGS — ATTACHMENT — CHATTEL    MORTGAGE — GARNISHEE.— 

Proceedings  supplemental  to  execution  are  purely  legal,  and  ctoi  not  be  used  by  the 

i'udgmcnt  creditor  for  the  purpose  of  enforcing  the  lien  which  the  judgment  debtor 
las  by  virtue  of  a  chattel  mortgage  on  the  property  of  the  garnishee.    Knowlf*  v. 
Herbert  (Or.),  Ill,  230. 

2.  Proceedings  Supplementary  to  Execution  under  Chapter  35  of  the  Code.— 

Prior  to  the  adoption  of  the  code,  a  judgment  creditor  had  a  vested  right, 
within  five  years  after  the  rendition  of  hia  judgment,  to  have  execution  issue 
tl:ercon,  and  to  institute  supplementary  proceeding  at  any  time.  A  subsequeoi 
statute  might  limit  such  right  to  expire  at  the  end  of  a  reasonable  time,  but  it  cquM 
not  summarily  take  it  away.     Mume  v.  Schicabacher  Bros.  «b  Co.  (Wash.),  II,  790. 

3.  The  Same — Trial  by  Jury — Amendment. — The  affidavit  filed  for  the  institatioo 

of  such  proceedings  may  bo  amended  so  as  to  make  the  description  of  the  judgment 
conform  to  the  facts.  Such  proceedings  are  equitable  in  their  n&ture,  and  the  de 
feudant  therein  has  no  constitutional  right  to  a  trial  by  jury.  If,  upon  a  trial  of  tl.c 
issues  raised  thereon,  it  appears  that  a  person  not  a  party  thereto  claims  an  inter- 
est in  the  property  affected  thereby,  the  court  should  cause  him  to  be  brought  in. 
Id. 

4.  New  Party  in  Supplementary  Proceedings. — ^Whether,  in  a  proceeding  supple- 

mental to  execution  pending  in  the  district  court,  the  court  can  direct  a  new  party 
to  bo  brought  in,  qucn'e.     Id.^  563. 

5.  Vi  RTiEs  in  Supplementary  Proceedings. — In  proceedings  supplementary  to  execu- 
*  tion  to  reach  certain  property  in  the  judgment  debtor's  possession,  the  debtor  <le- 

nic<l  that  the  property  was  his  own,  and  alleccd  that  it  belonged  to  certain-nameil 
persons  of  whom  ho  was  an  agent.  These  alleged  principals  had  full  knowledge  of 
the  proceeding,  and  on  the  trial  of  the  issue  raised  by  the  judgment  debtor  they 
were  examined  as  witnesses  concerning  the  title  and  ownership  of  the  property  in 

Question.  Ifekly  that  an  adjudication  in  such  proceeding  against  the  judgmeut 
e])tor  alone,  determining  that  the  j^roperty  was  his,  and  should  be  paid  over  to  the 
judgmeut  creditor,  was  ])r()pi'r;  that  ho  was  the  only  necessary  party  defendant  to 
the  proceedings;  that  the  alle^'cd  principals  were  not  necessary  parties,  and  DeeJ 
not  be  brought  in  as  new  i)arties.     Id, 
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6,  Pkoceedinos  Sxtpplemental  to  Executiox  against  a  Garnishee  are  proceedinzs 
at  law,  and  on  an  appeal  from  a  judgment  therein  only  those  errors  are  reviewable 
that  are  assigned  in  the  notice  of  appeal.     Williams  v.  OaUick  (Or.),  II,  537. 

SUPREME  COURT. 

1.    SiTPRBME  COUBT  JUDGES— PoWER  OF,  TO   ISSITE  WRITS  IN  VACATION. — ^The  jndges  of 

the  supremo  court  can  not,  acting  singly  *or  in  vacation,  issue  any  of  the  writs 
enumerated  in  section  3  of  article  6  of  the  constitution,  or  hear  or  determine  the 
matters  arising  thereon.  In  re  Garvey  (Col.),  IV,  247. 
2.  The  Supreme  Court  can  not  Find  Facts. — It  can  only  construe  facts  found  by  the 
lower  court,  and  deduce  from  them  the  proper  legal  conclusions.  Jiibltrd  v.  Sm'Uk 
(Cal.),  in,  446. 

See  Appeal;  Jurisdiction,  4. 

SURETIES. 

1.  Surety  to  a  Promissory  Note  is  Deemed  to  Contract  that  the  principal  maker  is 

in  every  way  competent  to  contract  in  the  way  he  has  done.  CcU<iweU  v.  Ruddy 
(Idaho),  I,  1»6. 

2.  Sureties  on  an  Undertaking  Given  on  Condition  of  the  further  continuance  of  a 

restraining  order,  or  in  place  of  a  former  undertaking  given  when  such  order  was 
made,  only  bind  themselves  prospectively  from  the  date  of  the  execution  of  their 
undertaking,  and  upon  a  breach  thereof  are  not  liable  for  damages  sustained  by 
the  obligee  before  such  date.  California  Farmers*  etc.  Ins,  Co,  v.  Schindler  (Cal. ), 
I,  122. 

3.  Sureties  on  an  Undertaking  Given  in  Pursuance  of  section  540  of  the  co<le  of 

civil  procedure,  which  recites  the  issuance  of  a  writ  of  attachment,  and  that  the 
undertaking  is  given  in  order  to  prevent  a  levy  of  the  same,  are  liable,  although 
sufficient  property  had  been  seized  under  the  writ  to  satisfy  the  plaintiff's  demand, 
and  afterwards  released  by  the  sheriff.     Preston  v.  Hood  (Cal.),  I,  135. 

4.  Sureties  are  Discharged  by  a  Valid  Contract  between  their  Principal  and 

HIS  Obligee  to  extend  the  time  of  payment,  if  made  without  their  consent.     /(/. 

6.  Sureties  on  an  Attachment  Bond  are  not  Released  from  Liability  by  reason 
of  a  stinulation  of  counsel  staying  execution  on  the  judgment,  to  secure  wliicU  their 
undertaking  was  given.     Id. 

6.  A  Surety  on  One  op  Several  Notes  Secured  by  the  Same  Mortoaoe  on  renl 
estate,  after  a  foreclosure  of  the  same,  can  not  compel  the  judgment  creditor  or  his 
assignee  to  apply  the  proceeds  arising  from  the  sale  of  the  mortgaged  premises  /^ro 
rata  towards  the  payment  of  such  notes.    Wilson  v.  Allen  (Or.),  I,  ()S7. 

7^  An  Action  against  Sureties  on  a  Bond  Gives  to  Secure  the  faithful  jjerformance 
by  their  principals  of  a  written  contract,  by  the  terms  of  which  the  latter  agi  eeJ  to 
make  stated  returns  to  the  plaintiff  on  account  of  certain  sewing  machines  con- 
signed to  them  for  sale,  is  an  action  founded  on  a  written  contract,  and  is  not  barred 
by  the  statute  of  limitations  until  four  years  have  elapsed  after  the  cause  of  action 
accrued.     Victor  Sewing  Machine  Co.  v.  Crockurll  (Utah),  I,  ^8. 

8.  Sureties  on  a  Bond  Given  to  Secure  an  Obligation  op  their  Principal,  by 

which  the  latter  agreed  to  pay  the  plaintiff  all  moneys  which  they  might  receive 
under  a  certain  contract,  *'or  which  should  arise  therefrom  by  notes,  renewals,  or 
extensions  of  notes,  acceptances,  indorsements,  or  otherwise,  hereby  waiving  pre- 
sentment for  payment,  notice  of  protest,  and  diligence,'*  are  liable  u];x)n  the  tailuro 
of  their  principals  to  pay  such  notes,  so  received  by  them  under  such  contract,  when 
the  same  became  due.     Id. 

9.  In  an  Action  against  Sureties  on  an  Injunction  Bond,  an  allegation  of  damage 

is  sufficient  to  the  effect  that  by  reason  of  said  injunction  plaintiff  has  been  dum- 
aged  in  a  certain  amount,  "no  part  of  which  has  been  paid.'*  Honendorfx.  Mandd 
(Nev.),  I,  384. 

10.  No  Demand  for  Payment  is  Necessary  in  Order  to  PInfokc  e  the  Liapiltty 
OF  Sureties  oii  an  injunction  bond,  conditioned  for  the  payment  to  the  plaintiff  of 
whatever  damages  he  might  suffer  by  reason  of  the  injunction.     Jd. 

11.  Where  a  Sheriff  is  Kkstrained  fko.i  Applying  any  moneys  that  he  might 
realize  from  the  sale  of  certiiin  proifcrty  of  a  judgment  debtor  to  the  satisfaction  of 
the  judgment,  and  upon  a  sale  thereof  he  conseciuently  refuses  to  credit  the  amount 
of  such  jiidgment  on  the  judgment  creditor's  bid,  whereby  the  latter  was  prevented 
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ftom  purchasiDg  such  property,  the  damages  resulting  from  such  refusal  of  the 
sheriff  may  be  recovered  in  an  action  against  the  sureties  on  the  iojunction  bond. 
Id, 

12.  A  Contract  between  Two  Partnebs,  Entered  into  upon  the  Dissolution  o? 
the  copartnership,  by  the  terms  of  which  one  partner  agreed  to  assume  the  firm 
indebtedness,  renders  the  other  partner,  as  between  the  partners  themselves,  and 
all  others  dealing  with  them  with  knowledge  of  the  facts,  the  surety  of  the  one  so 
agreeing;  and  as  such  he  has  the  right  to  protect  himself  by  settling  the  indebted- 
ness for  which  he  is  liable  with  the  firm  creditors,  at  any  time,  whether  such 
indebtedness,  as  between  the  partners  themselves  or  their  creditors,  was  due  or  not 
If,  however,  the  partner  assuming  the  firm  indebtedness  has  made  a  prior  compro- 
mise with  the  creditors,  the  surety  can  not  recover  from  him  the  amoimt  paid  'm 
procuring  the  release  of  his  own  liability.     Barber  v.  Oillson  (Nev.),  I,  366. 

13.  In  an  Action  by  a  Surety  against  his  Principal,  a  Paper  Purporting  to 
Release  the  former  from  his  liability  to  the  creditor  is  admissible  as  a  receipt 
showing  the  payment  of  the  consideration  for  the  release,  although  inadmissible  as 
a  release  because  not  under  seal.     Id. 

14^  Where  a  Surety  has  Surrendered  to  the  Creditor  Certain  Notes  op  ms 
Principal,  payable  to  himself,  in  consideration  of  the  creditor  releasing  him  from 
liability  on  his  contract  of  suretyship,  the  measure  of  damages  in  an  action  by  the 
surety  against  his  principal  is  the  face  value  of  such  notes,  and  not  their  value  as 
determined  by  the  principal's  ability  to  pay  them.     Id. 

15.  Judgment  against  Sureties  on  Appeal.  —Where  the  amount  of  a  judgment  ren- 
dered against  an  appellant  is  reduced  by  the  appellate  court,  on  a  ground  that  was 
not  raised  in  the  lower  court,  and  the  judgment  is  affirmed  as  so  reduced,  the 
sureties  on  the  appeal  bond  given  under  section  4  of  Prince's  statutes,  page  242,  are 
liable  thereon.     Orr  el  cd.  v.  Hopkins  (N.  M.),  II,  272. 

16,  Sureties  on  Assessor's  Bond — Collection  op  Taxes. — Sureties  on  the  bond  of 
the  city  assessor  of  San  Josd  are  not  liable  for  the  amount  of  taxes  collected  and 
unaccounted  for  by  such  official,  when  the  collection  of  such  taxes  was  no  part  of 
the  assessor's  official  duty,  to  the  faithful  performance  of  which  such  bond  was  con- 
ditioned.    City  of  San  Jose  v.  Welch  ei  al.  (CaL),  III,  193. 

See  Attachment,  17;  Eminent  Domain,  11;  Pabxies,  11. 

SURPRISE. 
Se&  Judgment,  20;  New  Trial  3  5» 

SURVEY. 
See^  Public  Lands. 

SURVEYOR  GENERAI*. 
See  Mexican  Grants,  1-4. 

SURVIVORSHIP. 

L  Presumption  and  Proof  op  Survivorship. — Where  both  the  husband  and  wife 
perished  in  the  same  calamity,  the  survivorship  of  the  wife  is  not  conclusively  pre- 
sumed in  a  proceeding  brought  by  her  administrator  to  set  aside  the  probate  of  ber 
husband's  will,  from  the  fact  that  the  order  of  the  probate  court  granting  the  lettera 
of  administration  recites  that  sucli  deceased  was  "the  surviving  wife"  of  the  tes- 
tator. A  finding  that  the  wife  survived  her  husband,  based  entirely  upon  such 
recital,  is  unsupported  by  the  evidence;  and  a  refusal  of  the  court  to  admit  evidence 
'on  the  question  of  survivorship  is  error.    Sanders  v.  Simcich  (CaL),  I,  868. 

SWAMP  LANDS. 

1.  Reclamation  Statutes  not  in  Conflict  -with  United  States  CoNSTrnmox.— 
The  statutes  of  this  state  regulating  the  formation  of  reclamation  districts,  the 
levying  of  assessments,  and  the  mode  of  collecting  the  same,  are  not  in  conflict  with 
the  fourteenth  amendment  of  the  United  States  constitution;  nor  arc  the  same  in 
violation  of  section  10,  article  1,  of  said  constitution,  forbidding  the  passage  of  any 
law  impairing  the  obligation  of  contracts,  on  the  ground  that  the  state,  in  accepting 
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th<^  grant  uncter  the  '* Arkansas  act,"  assumed  the  burden  of  reclaiming  the  land, 
and  can  not  impose  this  burden  upon  its  grantees.  Reclamation  District  No.  108  v. 
Hagar  (Cal.),  IV,  283,  288,  289;  Reclamation  District  v.  Martin  (Cal.),  IV,  289. 

2.  Apportionment  of  Assessment — Equality  of  Burden  or  BENEPrr. — Whether  or 
not  the  mode  of  assessment  is  in  accordance  with  proper  apportionment,  or  equality 
of  burden  or  benefit,  is  for  the  consideration  of  the  legislature,  in  the  absence  of  a 
palpable  violation  of  private  rights.  In  the  present  case,  the  court  can  not  say  that 
the  burdens  to  be  borne  are  not  equal  in  proportion  to  the  benefits.     Id. 

8.  Such  Assessment  may  be  Made  Payable  in  Gold  Coin.    Id, 

4,  By-law  of  Assessment  District — Subsequent  Assessment. — A  by-law  of  an  assess- 
ment district  prohibiting  an  indebtedness  to  accrue  in  excess  of  the  amount  of  assess- 
ment levied,  can  not  invalidate  an  assessment  levied  in  accordance  with  section  34 
of  the  act  of  1868.     Id. 

6.  Power  of  Trustees  of  Reclamation  Districts  to  Employ  Counsel. — The  trus- 
tees of  reclamation  districts  are  authorized  to  employ  special  counsel,  other  than 
the  district  attorney  of  their  respective  counties,  in  the  prosecution  of  actions  for 
the  enforcement  of  assessments,  and  to  provide  for  the  payment  of  their  services 
out  of  subsequent  assessments.    Id. 

6.  Constitutionality  of  Assessment. — An  assessment  for  the  reclamation  of  swamp 

lands,  although  not  made  by  a  municipal  corporation,  is  not  unconstitutional.     la. 

7.  Reclamation  District — Lands  within  Other  County-— Power  op  Supervisors 

OVER — The  legislature  may  confer  on  the  board  of  supervisors  of  one  county  the 
power  to  include  within  a  reclamation  district  any  lands  within  another  county.    Id. 

8.  Action  to  Enforce  Assessment— Real  Party  in  Interest — Reclamation  Dis- 

trict AS  Plaintiff. — ^In  an  action  to  enforde  an  assessment  for  the  reclamation  of 
swamp  lands,  brought  under  the  act  of  March  28,  1868,  the  reclamation  district  is 
the  real  party  in  interest,  and  a  judgment  therein)  rendered  in  favor  of  the  plaintifi; 
if  otherwise  valid,  will  not  be  reversed  because  such  action  was  not  brought  in 
the  name  of  the  people.     Id. 

9»  Reclamation  Lands — Fqreclosure  of  Lien  of  Assessment — Plaintiff — Res  Ad- 
JUDICATA. — In  an  action  to  foreclose  the  lien  of  an  assessment  on  reclamation  lands, 
when  the  supreme  court  had  reversed  a  judgment  entered  in  favor  of  the  defendant, 
after  his  demurrer  had  been  sustained,  on  the  ground  that  the  facts  stated  in  the 
complaint  did  not  constitute  a  cause  of  action,  on  a  subsequent  appeal  in  the  same 
action,  it  will  not  hold  that  the  action  was  brought  in  the  name  of  the  wrong  plain- 
tiff,  as  for  example,  in  the  name  of  the  reclamation  district  instead  of  in  the  name 
of  the  people.    Reclamation  District  No.  S  v.  Goldman  (Cal.),  IV,  97. 

1(1  Reclamation  District— Formation  op — Notice  of  Meeting.— The  meeting  for 
the  reorganization  of  a  reclamation  district,  under  the  act  of  March  28,  1868,  may 
be  called  by  the  swamp  land  clerk  of  the  board  of  supervisors,  as  by  the  proviso  U} 
the  forty-sixth  section  of  such  act  the  board  is  authorized  to  employ  a  clerk  to  at- 
tend to  matters  pertaining  to  swamp  lands.     Id. 

IL  The  Same — Due  Process  of  Law — Notice — Assessment. — An  assessment  for  the 
reclamation  of  swamp  lands,  which,  according  to  the  law  of  this  state,  can  only  be 
enforced  by  suit  agamst  the  tax-payer,  and  in  which  notice  must  be  given  to  and 
an  opportunity  afforded  him  to  question  the  validity  of  the  assessment,  is  not  an 
infringement  upon  the  provision  of  the  United  States  constitution,  which  declares 
that  no  state  shall  deprive  any  person  of  property  without  due  process  of  law.   Id, 

12.  The  Same — ^Findings — Evidence — Statement. — The  finding  that  no  statement, 
as  required  by  the  amended  section  34  of  the  act  of  1868,  was  ever  presented  by 
the  board  of  trustees  of  the  district  to  the  board  of  supervisors,  reviewed,  and  held 
not  sustained  by  the  evidence.     Id. 

13.  The  Same — Assessment  of  Lands  not  Benefited. — Lands  lying  within  a  recla- 
mation district,  which  would  not  be  benefited  by  a  proposed  assessment,  need  not 
be  assessed.     Id. 

14.  The  Trustees  of  a  Reclamation  District  Have  Discretion  to  make  trifling 
deviations  from  the  approved  plans,  or  deviations  which  would  result  in  benefit. 
Id. 

15.  Approval  of  Formation  of  District — Additional  Assessment. — The  formation 
of  reclamation  districts  previously  existing,  and  reorganized  under  the  act  of  1868, 
need  not  be  approved  by  the  board  of  supervisors  of  the  county  in  which  the  dis- 
trict is  situated.  As  to  such  district,  the  board  of  supervisors  have  power,  when- 
ever the  tax  levied  is  insufficient  to  pay  for  the  reclamation,  or  for  necessary  repairs, 
to  make  additional  levies  of  asschsments,  upon  revised  estimates  furnished  by  tho 
'trustees.    Id. 
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16.  Rfxjlamation  of  Swamp  Lands — Action  to  Enforce  Assessment — Evidence  TiLiT 
Lands  were  not  Benefited  not  Admissible. — The  board  of  supervisors,  in  hear- 
ing the  petition  for  the  formation  of  a  reclamation  district,  and  in  making;  the 
order,  has  jurisdiction  to  determine  what  lands  wuuld  be  benefited  by  the  proposed 
system  of  reclamation,  and  to  include  such  lands  within  the  district,  and  their 
detei*mination  can  not  be  inquired  into;  the  trustees  haye  authority  to  cause  sur- 
veys, plans,  location,  and  estimates  of  the  cost  of  the  work  to  be  made,  and  ths 
commissioners  have  authority  to  assess  upon  each  and  every  acre  within  the  district 
to  be  reclaimed  or  benefited  a  tax  proportionate  to  the  whole  expense,  and  to  the 
benefits  which  would  result  from  the  works.  Such  jurisdiction  and  authority  being 
given  by  the  statute,  it  is  not  competent  for  the  court  below,  in  an  action  to  enforce 
an  assessment,  to  determine  that  certain  lands  assessed  were  not  benefited,  or  that 
such  benefit  was  not  of  the  value  of  the  assessment.  People  v.  Haqar  (CaL),  IV, 
287. 

See  Adverse  Possession,  12;  Certiobabi,  16b 

TAXATION. 

1.  Constitutional  Law — ^Double  Taxation. — The  constitution  of  California  does  not 

authorize  or  require,  but  forbids,  a  double  taxation  of  property.  San  Francisco  r. 
Mackey  (U.  S.  Cir.  Ct.,  Cal.),  Ill,  697. 

2.  Stock  and  Property  of  Corporations. — Taxing  all  the  property  of  corporatioDs, 

and  at  the  same  time  taxing  the  stock  to  the  holder,  would  constitute  double  tax- 
ation.    Id. 

3.  Property  of  Corporation  to  be  Taxed  to  the  Corporation. — The  constitution 

and  laws  of  California  require  all  the  property  of  the  corporation  to  be  taxed  to  the 
corporation,  and  beiuff  taxed  'to  the  corporation,  a  furtlier  tax  levied  against  the 
stockholders  on  the  vaQue  of  the  stock  held  by  them  is  void.     Id. 

4.  LrMPiNG  Assessment. — Whether  an  assessment  in  gross  upon  stock  in  a  large  num- 

ber of  corporations  organized  for  a  great  variety  of  purposes,  and  upon  moneys  and 
solveut  credits,  the  several  classes  of  property  so  assessed  having  no  relation  to  each 
other,  and  no  common  element  of  value,  is  valid,  quare.     Id, 

5.  CoNSHTUTiONAL  Law — DOUBLE  TAXATION. — The  constitution  of  California  does  not 

authorize,  but  forbids,  double  taxation.  San  Francisco  v.  J.  W.  Machey  (U.  S.  Cir. 
Ct.,  Cal.),  IV,  407. 

6.  Stock  and  Property  of  Corporation. — ^Taxing  all  the  property  of  corporations 

to  the  corporation,  and  at  the  same  time  taxing  the  stock  which  represents  the 
pro^jerty  to  the  holder,  would  be  double  taxation.     Id. 

7.  Stock  op  Domestic  Corporation — Tangible  Property  i'n  Another  State. — Shares 

of  stock  owned  by  a  citizen  and  resident  of  the  state  of  Nevada  in  a  California  cor- 
poration having  its  principal  place  of  business  in  California,  but  whose  tangible 
property  is  all  situate  and  taxed  in  Nevada,  are  not  taxable  to  the  owner,  under  the 
constitution  and  laws  of  California,  in  the  state  of  Califo  nia.  The  sita$  of  the  stock 
in  such  cases  for  the  purposes  of  taxation  is  the  residence  of  the  owner.     UL 

8.  Situs  of  Money  Credits  and  Other  Solvent  Credits — ^Taxation. — ^There  being 

no  statutory  provision  to  the  contrary,  the  situs  of  money  credits  and  other  solvent 
credits  for  the  purposes  of  taxation  is  the  residence  of  the  owner  or  creditor.    /'/. 

9.  Taxation  of  Resident  of  Nevada  on  Solvent  Credits. — A  citizen  and  resident 

of  Nevada  is  not  taxable  in  California,  under  its  constitution  and  laws,  upon  money 
credits  and  other  solvent  credits  not  secured  by  mortgage,  trust  deeds,  etc.,  due 
from  citizens  and  residents  of  California.     Id. 

10.  Assessment  of  Mining  Stock,  DEscRiFnoN  of. — The  rule  aa  to  the  degree  of  cer- 
tainty required  in  describing  personal  property  in  assessments  for  taxation  is  that 
the  property  must  be  so  described  that  tax-payers  may  know  for  what  they  are  to  bo 
taxed.   Tested  by  such  rule,  an  assessment  which  describes  the  property  assessed  as 

sufficient  for  liie 
'niwct"«*o  v. 
Francisco  v.  Hood 
(Cal.),  I,  58:1;  San  Francisco  v.  Baldwin  (Cal.),  I,  584. 
IL  A  Tax-pateu  ought  not  to  BJi  Heard  to  Complain  of  the  Insufficiency  o? 
the  Dt>i<'RiPTiON  of  Pehsonal  Property  assessed  by  him  when  such  descriptioQ 
vas  taken  from  a  list  furnished  by  himself,  or  by  some  one  on  his  behalf  ami  by 
hid  authority,  or  when  miido  by  the  assessor  without  the  aid  of  such  list,  if  the  tlc- 
scri[>tion  is  a&  certain  as  could  reuaonably  be  required  of  the  assessor  under  the  cir- 
cuiiistttuces.     Id, 
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12.  Shakes  imt  the  Capital  Stock  of  CoBPosATioys  are  Taxable  Propertt  under 
the  constitution  of  1849  and  the  revenue  laws  in  force  during  the  fiscal  year  1876-7. 
Id. 

13.  Sectioxs  3640  and  3641  op  the  Political  Code  do  not  Apply  to  Shares  in 
Mining  Corporations  constituted  under  the  laws  of  California,  but  whose  tangi- 
ble property  is  situated  in  another  state.  The  former  section  by  its  express  terms 
only  exempted  shares  in  corporations  from  assessment  where  the  entire  capital  or 
property  oi  the  corporation  in  which  the  shares  were  owned  was  assessed.     Id. 

14.  To  Sustain  an  Assessment  op  Shares  in  a  Mining  Corporation,  It  will  be 
Presumed  that  the  assessor,  in  making  the  assessment,  acted  in  accordance  with 
law,  and  that  the  circumstances  existed  which  authorized  such  assessment;  and  in 
an  action  to  enforce  the  same  it  is  incumbent  on  the  defendant  to  show  that  the  ac- 
tion of  the  assessor  was  unauthorized.    Id. 

15.  Tax-payers  should  Furnish  a  True  and  Correct  List  op  their  Taxable 
Property  to  the  assessor,  and  if  they  fail  so  to  do,  and  any  loss  results  to  them  in 
consequence  of  such  failure,  their  complaints  on  such  score  should  meet  with  no  fa- 
vor from  the  courts.     Id. 

16.  Impairing  the  Obligation  of  a  Contract. — ^At  the  date  of  the  execution  of  a 
note  and  mortgage,  the  law  of  the  state  required  the  mortgaged  premises  to  be 
assessed  at  their  uiU  cash  value  for  taxation;  and  afterwards  an  act  was  passed  re- 
quiring the  note  and  mortgage  to  be  assessed  at  its  par  value  for  taxation,  and  ex- 
empting so  much  of  the  land  from  taxation.  HM^  that  the  latter  act  did  not 
impair  the  obligation  of  the  cou tract  between  the  creditor  and  the  debtor.  Dundee 
Mortgage  etc.  Co.  v.  School  District  (U.  S.  Cir.  Ct.,  Or.),  II,  241. 

17^  8  FATE  Power  op  Taxation. — The  state  has  power,  so  long  as  it  does  not  trench 
upon  the  constitution  of  the  United  States,  to  tax  all  persons,  property,  and  busi- 
ness within  its  jurisdiction  or  reach;  and  whether  any  person,  property,  or  business 
is  so  within  its  jurisdiction  is  not  a  federal  question,  and  must  De  determined  by  the 
state  for  itself.    Id, 

18.  Uniform  and  Equal  Taxation. — An  act  of  the  legislature  providing  for  the  taxa- 
tion of  mortgaees  as  land,  which  in  effect  exempts  all  such  mortgages  from  such 
taxation  upon  land  in  more  than  one  county,  violates  section  1  of  article  0  of  the 
constitution  of  the  state,  which  requires  that  taxation  shall  be  uniform  and  imposed 
according  to  its  value  upon  '*  all  property  "  not  specially  exempt  therefrom,  and  is 
^  therefore  void  and  of  no  effect;  BnasemhU,  that  such  act  is  also  a  ''special"  one 
for  "  the  assessment  and  collection  of  taxes,"  and  therefore  in  violation  of  subdi- 
vision 10  of  section  23  of  article  4  of  the  constitution  of  the  state.     Id. 

19L  .Due  Process  op  Law. — The  enforcement  by  the  state  of  a  tax  levied  under  a  void 
law  is  a  deprivation  of  property  without  due  process  of  law,  contrary  to  section  1  of 
the  fourteenth  amendment  to  the  constitution  of  the  United  States.     Id. 

20l  Uniformity  op  Assessment  and  Taxation — Special  Law  on  Such  Subject. — 
An  act  which  provides  for  the  taxation  of  mortgages  on  land  in  no  more  than  one 
county,  there  being  mortgages  on  land  in  more  than  one  county,  is  void  for  want  of 
the  uniformity  required  by  section  1  of  article  9  of  the  constitution  of  the  state; 
and  also  because  it  is  contrary  to  section  23  of  article  4  of  said  constitution,  which 
forbids  special  legislation  on  that  subject.     Id.^  Ill,  606. 

21.  Taxation  op  Mortgages. — ^The  act  of  1882,  se&sion  legislature  1864,  is  the  first 
and  only  act  providing  for  the  taxation  of  mortffa|^s  as  things  or  property;  but 
prior  to  that  time  a  solvent  debt,  whether  secured  hy  mortgage  or  not,  was  taxable 
as  personal  property.     Id. 

22.  Unconstitutional  Provision  in  Act. — ^When  an  act  contains  an  unconstitutional 
provision  which  renders  it  void,  and  the  act  can  stand  and  be  executed  without  it, 
according  to  the  general  purpose  of  the  legislature,  such  clause  may  be  stricken  out 
by  the  court,  and  the  act  considered  as  if  it  had  never  been  inserted,  but  not  other- 
wise.    Id. 

23.  Tax — ^Illegal  for  Want  op  Uniformitt. — A  tax  may  be  illegal  for  want  of  uni- 
formity that  i6  the  necessary  consequence  of  the  law  providing  for  it,  or  the  miscon- 
duct of  those  charged  with  its  admmistration;  but  so  long  as  such  uniformity  is  not 
the  direct  result  of  the  law,  it  can  not  be  held  invalid  on  account  of  it,  and  the 
remedy,  if  any,  must  be  confined  to  the  illegal  proceeding  under  it.     Id. 

24.  Act — When  Special. — A  **  special "  act  affects  a  part  only  of  the  subject  to  which 
it  relates;  and  whether  an  act  is  considered  "public"  or  ''private,"  is  not  relevant 
to  the  question  of  whether  it  is  "  special "  or  "general."    Id, 

25.  Mortgage — Taxation — Non-resident. — A  mortgage  as  such  is  incorporeal  prop- 
erty, and  may  be  taxed,  under  the  act  of  October  26,  1882,  although  the  mortgagee 
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is  a  non-resident  of  the  state,  and  at  the  time  of  the  execution  of  the  mortgage  the 
same  was  exempt  from  taxation.     Mumford  v.  Sewell  (Or.),  TTT,  712. 

26.  Revenue  Laws — Taxation— Constructiox  of  Constitotion. — Whether  a  kw 
which  merely  declares  that  certain  property  theretofore  exempt  from  taxation  shall 
hereafter  be  subject  to  taxation  is  a  law  for  raising  revenue,  within  the  meanbg  of 
the  constitution  requiring  such  laws  to  originate  in  the  lower  branch  of  the  legisla- 
ture, quare.     Id. 

27.  Mortgage  Tax— Payment  of,  by  MortoagoKt— Credit  ox  Mortgage.— The 
amount  of  taxes  paid  by  a  mortgagor  upon  the  interest  of  a  mortgagee  in  the  mort- 
gaged promises,  after  the  adoption  of  the  present  constitution,  must  be  credited  by 
the  mortgagee  on  the  mortgage,  notwithstanding  the  same  was  executed  prior  to  the 
adoption  of  such  constitution,  if  there  were  no  provisions  in  the  contract  between 
the  mortgagor  and  mortgagee  by  which  the  former  agreed  to  pay  such  taxes,  i/ajf 
V.  im  (CaL),  UI,  352. 

28.  State  Board  of  Equalization — Assessment  of  Mortgages — Equalization  or.— 
Under  section  9,  article  13,  of  the  constitution,  the  state  board  of  equalization, 
in  raising  the  assessment  roll  of  a  county,  has  power  to  increase  the  valuation  of 
mortgages  as  already  assessed.    Schroeder  v.  Qrady^  Tax  CoUector^  tic.  (OaL),  IV, 

627. 

29.  In  Order  that  a  County  Assessor  may  have  Jurisdiction  to  assess  property 
for  taxation,  he  must  follow  the  statute.  An  assessment  made  in  a  manner  D-.>t 
authorized  by  statute,  and  not  in  substantial  compliance  with  its  provisions,  ia  7oi<l 
and  equivalent  to  no  assessment  at  all.  N,  P,  B»  B.  Co.  v.  Carland  (Mont),  U, 
326. 

30.  An  Assessment  that  Values  Real  and  Personal  .  Property  in  a  Mass  u 
Void.    /(/. 

31.  An  Assessment  should  Show  a  Proper  Description  of  the  Propebtt,  ami 
tiie  real  estate  and  personal  property  should  be  separately  and  distinctly  assessed 
and  valued.     Id. 

32.  An  Assessment  that  is  in  Such  a  Condition  that  It  can  not  be  Equalized 
by  t\ie  board  of  commissioners,  sitting  as  a  board  of  equalization,  is  void.    Id. 

33.  In  Assessing  Railroads  for  Taxation,  the  assessor  must  follow  the  provisions 
of  the  statute.     Id. 

34.  A  Tax  will  not  be  Restrained  upon  the  Ground  that  It  is  Irregular  or 
Eeuoneous.    Id. 

35.  To  Entitle  a  Party  to  Relief  in  Equity  against  an  Illegal  Tax  he  must 
bring  his  case  under  some  acknowledged  head  of  equity  jurisdiction.     Id. 

36.  Courts  of  Equity  w^ill  Enjoin  the  Casting  of  a  Cloud  upon  a  Title,  in  cases 
wherein  the  cloud  itself,  when  cast,  would  be  removed.     Id. 

37.  If  the  Record  Showing  the  Valuation  and  Levy  of  Tax  is  Complete  on  its 
face,  such  record  creates  a  lien  upon  the  real  estate  against  which  the  tax  is  assessed, 
and  is  a  cloud  upon  the  title  of  the  owner.     Id. 

38.  If  a  Tax  Deed  is  Made  Prima  Facie  Evidence  of  the  Purchaser's  Title, 
and  may  be  introduced  in  evidence,  without  showing  the  regularity  of  the  proceed- 
ings up  to  the  delivery  of  the  deed,  such  deed  is  a  cloud  upon  the  title  of  the  owner, 
and  equity  would  interfere,  when  by  the  averments  of  the  bill  it  appears  that  the 
property  is  exempt  from  taxation,  or  that  the  assessment  was  void.     Id. 

39.  If  the  Illegality  of  the  T4X  Appears  upon  the  Face  of  the  proceedings,  no 
cloud  is  cast  upon  the  title.     Id. 

40.  Equity  will  Enjoin  the  Collection  of  a  Tax  Levied  upon  property  that  is 
exempt  from  taxation,  to  prevent  a  multiplicity  of  suits,  and  to  atford  a  complete 
remedy.     Id. 

41.  Tnii  Act  of  Congress  Incorporating  the  Northern  Pacific  Railroad  is  a 
Contract  between  the  government  and  the  incorporators  and  their  successors,  and 
it  is  not  within  the  constitutional  power  of  congress  or  of  a  territorial  legislature  to 
impair  the  obligations  of  this  contract,  by  the  imposition  of  a  tax  upon  such  rail- 
road's right  of  way.     Id. 

42.  The  Fourteenth  Amendment  to  the  Constitution  of  the  United  States  u 
A  Limitation  upon  the  sovereignty  of  the  states,  and  was  adopted  by  the  pcofle 
of  the  United  States  to  secure  to  the  inhabitants  of  each  state  equal  laws  and  ct^uJ 
protection  of  the  laws  without  regard  to  race,  color,  or  previous  condition.    Id. 

43.  This  Limitation  Applies  to  the  Sdbject  of  Taxation,  and  forbids  the  states  or 
territories  from  exempting  property  from  tncntion,  •xeept  in  those  cases  when'in 
the  property  is  devoted  to  public  uses  in  which  all  the  people  are  equally  benefited. 
Id. 
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44.  CONGBESS  MAY  EXEMPT  THE  PROPERTY   OF  THE  UNITED  STATES   FROM  TaXATIOX. 

The  government  ma^  dispose  of  its  own  property  upon  such  terms  and  conditions 
as  it  deems  proper,  and  congress  is  the  sole  judge  as  to  how  this  property  shall  be 
disposed  of.     Id, 

45.  CONOBESB  HAD  PoWER  TO  CHARTER  THE  NORTHERN   PACIFIC  RaILKOAD  CoMPANY, 

,  to  grant  to  it  public  lands,  and  exempt  its  right  of  way  through  such  lands  from 
taxation.     Id. 

46.  Railroad  Exemption  from  Taxation. — The  act  of  February  2,  187S,  providing 
for  the  general  incorporation  of  railroads,  and  exempting  all  the  property  of  the  same 
from  taxation  of  every  kind  until  after  the  expiration  of  six  years  from  the  comple- 
tion of  their  roads;  and  the  act  of  February  12,  1S78,  extending  such  exemption 
to  railroads  already  incorporated;  and  the  act  of  February  15,  1878,  defining  when 
such  railroads  shall  be  deemed  to  be -completed — should  be  construed  as  tu  pari 
mcUerta  and  as  parts  of  one  act.  So  construed,  such  exemption  applies  to  a  rail- 
road incorporated  prior  to  the  time  the  act  of  February  2,  1878,  went  into  effect. 
Board  of  County  Commiaaioners  of  Santa  F6  Co.  v.  New  Mexico  d:  S.  P.  R.  H,  Co. 
(N.  M.),  I,  812. 

47.  S€CH  Exemption  of  All  Railroad  Corporattons  from  Taxation  is  not  Void, 
as  being  in  conflict  with  the  act  of  congress  of  March  2,  1867,  prohibiting  the  legis- 
lative assemblies  of  the  several  territories  from  granting  private  charters  and  spe- 
cial privileges.     Id. 

48.  After  the  Incorporation  of  a  Railroad  and  the  completion  of  its  lines,  under 
the  provisions  of  such  act,  the  exemption  from  taxation  therein  contained  is  not  a 
mere  gratuity.  It  becomes  a  part  of  the  contract  between  the  railroad  and  the  ter- 
ritory, the  obligation  of  which  the  latter  can  not  impair.     Id, 

49.  An  Exemption  from  Taxation  as  to  All  the  Property  of  a  Railroad  Ex- 
empts THE  Same  from  taxation  upon  its  capital  stock.    Id. 

60.  Assessment  of  Property  in  the  Possession  of  a  Warehouseman. — Where  a  ware- 
houseman has  in  his  possession  property  liable  to  taxation,  and  on  demand  refuses 
to  furnish  the  assessor  with  the  names  of  the  owners,  or  a  description  of  such  prop- 
erty, as  reouired  by  section  3629  of  the  political  code,  it  is  the  duty  of  tho  assessor 
to  note  such  refusal  on  the  assessment  book,  and  to  make  an  estimate  of  the  value 
•    of  the  property.    Bode  et  at.  y.  Iloltz,  Assessor,  etc.  (Cal.),  II,  366. 

51.  Money  of  an  Estate  on  General  Deposit  at  a  Bank  is  in  Legal  Effect  a  Loan, 
and  is  taxable  in  the  county  in  which  the  decedent  formerly  resided,  and  not  in  tho 
county  where  such  money  is  deposited.  Citj/  and  County  of  San  Francisco  v.  Lux, 
(Cal.),  I.  656. 

52.  The  Enumeration  of  the  Property  Assessed  in  a  Complaint  in  an  Action  for 
the  Collection  of  Delinquent  Taxes,  sufficiently  complies  with  the  requirement 
of  the  statute,  Stat.  1877-8»  p.  338,  when  the  same  is  made  in  words  identical  with 
those  used  by  the  assessing  officer,  and  set  down  in  the  assessment  book.  San 
Francisco  v.  Flood  (Cal.),  I,  667. 

53.  District  Court  Has  Jurisdiction  of  an  Action  to  Recoyeu  Back  money  paid 
under  protest  in  satisfaction  of  an  illegal  tax,  although  the  amount  in  controversy  is 
less  than  three  hundred  dollars.     Bohinson  v.  Longley  (Nev.),  I,  306. 

54.  Property  Belong inq  to  a  Circus  Which  is  Passing  through  the  State,  al- 
though it  remains  there  for  a  few  days  in  the  ordinary  course  of  its  business,  is  not 
subject  to  taxation.     Id. 

55.  District  Attorneys  can  not  Commence  and  Prosecute  Actions  for  the  recov- 
ery of  delinquent  taxes,  unless  authorized  so  to  do  by  the  boards  of  supervisors  of 
their  re8X>eotive  counties.  In  such  actions  commenced  and  prosecuted  by  district 
attorneys  without  authority  of  the  boards  of  supervisors,  no  attorney's  fees  can  be 
recovered  acainst  the  defendants,  nor  costs  against  the  plaintiffs.  County  of  San 
Diego  v.  C<u\fomia  Southern  BaUroad  Company  (Cal.),  I,  341.  . 

56.  A  Tax  Certificate  of  Sale  Which  Recites  that  the  Property  was  Assessed 
to  G.  a.  H.,  '*and  to  all  owners  and  claimants  known  and  unknown,"  is  void. 
Daley  v.  Ah  Goon  (Cal.),  I,  684. 

57.  A  Tax  Deed  Which  ^ails  to  Recite  the  Recital  in  the  Certificate  of  Sale, 
.  with  reference  to'  the  time  when  the  purchaser  would  be  entitled  to  a  deed,  is  void. 

Anderson  v.  Hancock  (Cal.),  I,  349. 

68.  A  Void  Tax  Certificate  is  Admissible  in  Evidence  for  the  Purpose  of  De- 
feating A  Tax  Deed  founded  thereon,  which  is  valid  on  its  face  by  reason  of  the 
omission  of  an  invalidating  recital.    Daley  y.  Ah  Goon  (Cal.),  I,  684. 

69.  Revenue  Acts — Distribution  of  Poll  Tax. — The  revenue  act  of  1872,  in  so  far  as 
the  same  provides  for  the  distribution  of  the  poll  tax,  was  not  repealed  by  tho  reve- 
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nue  acfc  of  1S82.     Poll  taxes  should  be  paid  into  the  county  school  fund,  and  not 
into  the  territorial  treasury.       Territory  etc,  v.  Lujuif  Sherif,  etc.  (N.  M-),  II,  418. 

60.  Municipal  CoRFOBATiONy  Liability  of,  fob  Gallon  Tax  on  Distilled  SFisrra. 
A  municipal  corxx)ration  is  liable  to  the  United  States  for  the  amount  of  the  ^^on 
tax  upon  spirits  distilled  with  its  funds,  by  its  officers  and  legally  constituted 
agents,  acting  for  and  in  its  name,  when  such  spirits  are  sold  and  disposed  of  with- 
out paying  the  duties  thereon,  and  the  proceeds  thereof  are  paid  to,  received,  and 
appropriated  by  the  city,  although  all  of  such  acts  were  anauthori2ed  by  the  city's 
charter,  and  a  part  of  them  were  in  violation  of  acts  of  congress.  Salt  Lake  CUy  v. 
lloUuter  (Utah),  U,  441. 

61.  Money  Paid  undeb  Protest  by  Such  City  in  Satisfacfion  or  Such  Duties  can 
not  be  recovered  back.     Id. 

62.  Notes  Issued  fob  Cibculation — What  abe. — Orders  drawn  by  a  mercantile  cor- 
poration to  pay  to  certain  persons  or  bearer  a  certain  number  of  dollars,  in  mercfaan- 
dis(i,  at  retail,  issued  to  those  who  were  willing  to  take  their  pay  in  merchandi^. 
and  as  a  means  of  convenience  in  exchange  for  produce,  do  not  perform  the  office  of 
money,  and  are  not  notes  in  the  sense  in  which  that  word  is  used  in  the  United 
States  statutes  providing  "that  every  person,  firm,  association,  other  than  national 
bank  associations,  and  every  corporation,  state  bank,  or  state  banking  association, 
shall  pay  a  tax  of  ten  per  centum  on  the  amount  of  their  own  notes  issued  for  cir- 
culation and  paid  out  by  them:"  Supplement  to  R.  S.,  vol.  1,  1874-1881,  p.  133, 
sec.  19.     Zion  Co-operative  Mercantile  Itiaiitute  v.  Hollieter  (Utah),  II,  202. 

63.  Delinquent  Taxes — Action  and  Likn  fob,  when  Babred — ^The  statute  of  limita- 
tions of  California  is  applicable  to  an  action  brought  by  the  city  and  county  of  San 
Francisco,  under  the  acts  of  1878,  to  recover  delinquent  city  and  county  and  state 
taxes.  Such  action  is  barred,  under  section  338,  subdivision  1,  of  the  code  of  civil 
procedure,  upon  the  expiration  of  three  years  after  the  cause  of  action  accrues. 
vVhen  an  action  to  collect  such  tax  is  barred,  an  action  to  enforce  the  lien  thereof, 
created  by  sections  3716  and  3717  of  the  political  code,  is  also  barred.  San  Fran- 
Cisco  v.  Jones  (U.  S.  Cir.  Ct.,  Cal.),  II,  772. 

64.  Tax  Deed— Effect  of,  as  Evidence. — Notwithstanding  the  act  of  1865,  Oregon 
laws,  section  90,  making  a  tax  deed  conclusive  evidence  of  the  regularity  and  valid- 
ity of  the  prior  proceedings  in  an  action  by  the  owner  of  the  property  to  recover  the 
possession  from  the  grantee  in  such  deed  or  his  assignee,  it  may  be  shown  that  no 
warrant  issued  for  the  collection  of  the  tax  levied  on  the  property,  or  that  there  was 
no  sale  thereon  on  that  account.  Kelly  v.  Herrall,  Executor,  etc.  (U.  S.  Cir.  Ct., 
Or.),  Ill,  19. 

65.  Warrant  for  the  Collection  of  a  Delinquent  Tax. — ^A  warrant  for  the  collec- 
tion of  a  delinquent  tax  was  received  by  the  sheriff  on  May  5th,  and  on  Friday,  July 
6ih,  sixty-two  days  thereafter,  he  sold  the  same.  Heldy  that  the  warrant  was  dead 
and  the  sale  void;  and  that  the  sale  could  not  be  made  after  the  return-day  of  the 
writ,  which  was  either  the  first  Monday  in  July,  or  the  sixtieth  day  after  its  receipt 
by  the  sheriff,  and  possibly  thirty  days  in  a<ldition  in  case  a  prior  appointed  saJe 
was  postponed  to  some  day  within  that  period  for  sufficient  cause,  with  the  approval 
of  the  county  court.     Id, 

66.  Assessment  Roll,  Descbiption  of  Pbopertt  thebein. — ^In  1876  there  was  only 
one  place  in  Multnomah  county  laid  out  and  recorded  as  the  "  Portland  Homestea<I,'' 
containing  a  lot  3  in  block  B,  of  which  Mary  Kelly  was  the  owner;  the  assessor 
entered  the  same  on  the  assessment  roll  for  taxation  in  her  name,  and  described  it 
as  'Mot  3  in  block  B,  Port.  Homstd.  Ass.,"  and  valued  it  for  taxation  atone  hundred 
dollars.     Ilddy  that  the  description  was  sufficiently  certain.     Id, 

67.  Revenue  Laws,  Constbuction  of. — Laws  for  raising  revenue  for  the  support  of 
the  state  arc  remedial  in  their  character,  and  proceedings  taken  under  them  lor  the 
purpose  of  ascertaining  the  amount  a  citizen  ought  to  contribute  for  the  common 
weal  ought  not  to  be  considered  as  taken  in  inviimn  or  hostile  to  him  or  his  interests, 
but  rather  as  proceedings  in  his  behalf,  in  which  it  is  his  duty  to  co*operate  with  the 
state,  so  as  to  enable  it  to  reach  a  correct  and  just  result,     id, 

68.  Fruit  Trees — Growing  Crops — Taxation.— Fruit  trees  are  not  growing  crops, 
within  the  meaning  of  article  13,  section  1,  of  the  constitution,  so  as  to  be  exempt 
from  taxation.     Cottle  v.  Spitzer,  Assessor,  etc.  (Cal.),  Ill,  416. 

69.  Multiplicity  of  Suits. — Equity  has  jurisdiction  to  enjoin  tiie  collection  of  a  tax 
levied  under  an  invalid  law,  when  necessary  to  prevent  a  multiplicity  of  suits. 
Dundee  Mortgage  itc.  Co.  v.  School  District  (U.  S.  Cir.  Ct.,  Or.),  11,  24L 

70.  District  Attorneys  are  not  Authorized  to  Institute  Actions  fob.  the  Col- 
lection of  delinquent  taxes  before  the  certification  of  the  delinquent  list.   Whether 
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they  can  so  do  without  the  direction  of  the  board  of  supervisors  not  decided.  County 
of  San  Diego  v.  Cal/fomia  SoiUhem  Pacijic  R.  R.  Co.  (Cal.),  III.  44. 

71.  Fees  fob  Collecting  Taxes  are  recoverable  only  when  the  other  taxes  are  collected. 
Boijgs  V.  Placer  County  (Cal.),  Ill,  656. 

72.  SAM£.-^Fees  for  collecting  taxes  can  not  be  recovered  from  one  who  did  not  prevent 
their  collection.     Id, 

73.  Assessment  Boll. — ^The  fact  that  a  parcel  of  land  does  not  appear  on  the  assess- 
ment roll  of  the  county,  in  a  given  year,  as  the  property  of  the  defendant  in  an  action 
for  the  recovery  of  the  same,  does  not  tend  to  contradict  the  testimony  of  such  de- 
fendant to  the  effect  that  he  paid  the  taxes  thereon,  as  owner,  in  such  year;  nor  is 
it  competent  evidence  in  such  action,  for  or  against  either  party  thereto,  of  the 
ownership  of  such  land.     Ztllin  v.  Rogers  (U.  S.  Cir.  Ct.,  Or.),  Ill,  466. 

74.  Assessment  of  Real  Pbofebty — ^Mistake  in  Name  of  Qwneb. — In  a  suit  against 

the  owner  of  real  property  to  recover  the  tax  levied  on  it,  a  mistake  in  the  name  of 
the  owner,  in  the  assessment  of  the  land  upon  which  the  tax  is  based,  does  not 
render  the  assessment  thereof  invalid,  nor  furnish  any  defense  to  the  suit.  Lake 
County  V.  Sulphur  Bank  Quicksilver  Mining  Company  (Cal.),  IV,  186. 

75.  Assessment  of  Pebsonal  Pbofebty— Mistake  in  Name  of  Ovvneb. — But  a  mis- 
take in  the  name  of  the  owner  in  the  assessment  of  personal  property  upon  which  a 
tax  is  based,  unless  the  mistaken  name  is  legally  equivalent  to  the  true  name,  does 
invalidate  the  assessment,  and  constitute  a  defense  to  a  suit  brought  against  the 
owner  to  recover  such  tax.    Id. 

76.  The  Same. — Tax  proceedings  must  be  in  strict  accordance  with  the  statute.  With- 
out an  assessment  all  subsequent  proceedings  are  nullities.  An  assessment  of  per- 
sonal property  to  a  named  person  other  than  the  owner  is  absolutely  void.     Id, 

77.  The  Same. — An  assessment  of  personal  property  was  made  to  *'  Sulphur  Bank  Q.  M. 
Co.,  F.  Fiedler,  ^ent."  Held,  that  this  was  not  equivalent  to  or  the  same  thing  as 
"  Sulphur  Bank  Quicksilver  Mining  Company,"  the  true  name  of  the  owner,  and  the 
assessment  and  tax  based  thereon  were  void.     Id, 

78.  Assessment  of  Real  Pbofebty— Descbiption  of  the  Land. — Under  sections 
3650,  3658,  of  the  political  code,  it  would  seem  to  be  a  suthcient  assessment  of  a  tract, 
where  such  tract  does  not  contain  more  than  six  hundred  and  forty  acres,  to  describe 
it  by  stating  the  congressional  subdivisions  contained  in  it  where  it  has  been  section- 
ized.  The  description,  '*  a  tract  of  laud  entered  by  Frazier  in  section  13,  township 
13,  range  7,"  is  fatally  defective.     Id, 

79.  Levy  of  Taxes  by  Boabd  of  Supebvisobs. — When  a  board  of  supervisors  duly 
adopted  an  order  **that  they  have  this  day  fixed  the  rate  of  county  and  district  tax 
to  be  levied  and  collected  upon  each  one  hundred  dollars  of  the  assessed  valuation 
of  the  county,  etc.,  *  *  *  as  follows,  to  wit:  state  fund,  0.64;  general  county 
fund,  0.40;  county  school  fund,  0.37,  etc.  »  »  •  Total  state,  county,  and 
district  tax,  1880-1,  $2.75."  Held,  tbat  the  omission  of  the  words  "cents"  from 
the  various  items  of  the  levy  did  not  invalidate  the  order  levying  the  tax  nor  render 
tlie  levy  ineffectual.  Taking  all  the  order  together,  these  various  items  plainly  mean 
so  many  "  cents  "  upon  each  one  hundred  dollars.     Id. 

80.  Obiginal  Assessment  Roll — Evidence. — Where  a  board  of  supervisors  have  dis- 
pensed with  a  duplicate  assessment  roll,  the  original  assessment  roll  is  prima  facie 
evidence  in  the  same  manner  that  the  duplicate  would  have  been.     Id. 

81.  In  an  Assessment  fob  Taxes  the  Abbbeviation  "Dolls."  is  equivalent  to  dol- 
Urs.     Salisbury  v.  Shirley  (Cal.),  IV,  688. 

82.  Constitutionality  of  a  Statute  Imposing  a  Tax. —The  following  amendment  of 
chapter  88  of  the  general  laws  of  Colorado  was  enacted  by  the  legislature  in  1879: 
"The  board  of  county  commissioners  of  the  respective  counties  of  the  state  may 
levy  a  property  tax  for  road  purposes,  which  shall  not  exceed  one  dollar  on  each 
one  hundred  dollars,  to  be  levied  and  collected  in  the  same  manner  and  at  the  same 
time  as  other  property  taxc%are  levied  and  collected  in  each  year;  but  all  property 
included  within  the  limits  of  incorporated  towns  or  cities  shall  not  be  subject  to  the 
tax.  Held,  that,  the  last  clause  of  this  statute,  purporting  to  exenjpt  pro])erty 
within  incorporated  towns  and  cities,  is  unconstitutional  and  void,  being  in  conflict 
with  provisions  of  the  state  constitution,  which  declares  that  *'all  taxes  shall  be 
uniform,  upon  the  same  class  of  subjects,  within  the  terntorial  limits  of  the  author- 
ity levying  the  tax,"  and  tliat  "  all  laws  exempting  from  taxation  r^opert/  other 
than  hereinbefore  mentioned  shall  be  void."  And  such  statute  must  be  construed 
and  enforced  as  though  such  final  clause  had  never  been  enacted.  Board  of  County 
Commissioners  v.  Owen  et  al.  (CoL),  IV,  107. 

DlOXST  I-IV.    11 
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83).  Taxation — Assessment  for  Sewbr — Nones  of  Apportionment — Dins  Process 
OF  Law. — The  legislature,  under  the  constitution  of  Ck>lorado,  has  power  to  provide 
for  an  assessment  of  a  tax  for  a  sewer  upon  the  property  within  a  f(iveo  district  ac- 
cording to  the  area,  and  not  according  to  the  value  of  the  property.  In  such  caae 
the  apportionment  of  the  tax  \s  a  mere  mathematical  calculation,  and  a  failure  to 
give  the  tax-payer  notice  thereof,  when  an  opportunity  to  be  heard  concerning  all 
other  steps  in  the  tax  proceeding  is  given,  is  not  a  denial  of  due  process  of  law. 
GilUtte  et  al.  v.  CUy  of  Denver  (U.  S.  Cir.  Ct.,  Col.),  IV,  206;  Brown  v.  Denver  (U.  S. 
Cir.  Ot.,  Col.),  IV,  210. 

84.  Enforcement  of  Tax,  when  Enjoined— Irregularities  in  Tax.— Equity  will  not 
enjoin  the  enforcement  of  a  tax  for  mere  irregularities  in  the  exercise  of  a  coustitn* 
tioual  taxing  power,  or  for  excess  in  the  amount  of  the  tax,  unless  it  be  allied  and 
shown  that  aU  the  taxes  conceded  to  be  due,  or  which  the  court  can  see  oufht  to 
be  paid,  or  which  can  l>e  shown  to  be  due  by  aflBdavits,  have  been  paid  or  tendered, 
witnout  demanding  a  receipt  in  full.     Id. 

iSee  Adverse  Possession,  5,  7;  Appeal,  20,  77;  Bonds,  3,  4;  Easements,  3;  Indlins, 
10;  Justices'  Courts,  3;  License  Collector;  Sureties,  Id. 

TAX  COLLECTOR. 
See  Prohibition,  2. 

TELEGRAPH  COMPANIES. 

1.  Telegraph  Companies — Measure  of  Damages  against. — A  telegraph  company  is 

liable  for  whatever  loss  naturally  and  in  the  usual  course  of  things  follows  from  its 
failure  to  transmit  a  message  promptly  and  correctly,  although  such  message  was 
written  in  cipher  or  was  otherwise  unintelligible  to  the  company.  Hart  v.  WeMtru 
Union  Telegraph  Co.  (Cal.),  IV,  37. 

2.  The  Same — Stipulation  Limiting  Liability — ^Negligence. — A  stipulation  printed 

on  a  blank  upon  which  a  telegraph  message  is  sent,  purporting  to  exempt  the  tele- 
ffraph  company  from  all  liability  for  mistakes  or  delays  in  the  transmission  or 
dolivery,  or  for  non-delivery  of  any  unrepeated  message,  whether  happening  by  the 
.negligence  of  its  servants  or  otherwise,  beyond  the  amount  received  tor  sending  the 
same,  is  void  for  want  of  consideration.  Such  company  can  not  stipulate  against  or 
limit  its  liability  ior  mistckkes  happening  in  consequence  of  its  own  fault,  such  as 
want  of  proper  skill  or  ordinary  care  on  the  part  of  its  operators,  or  the  use  of 
defective  instruments.  Such  company  is  exempt  only  from  errors  arising  from  causes 
beyond  its  control,  and  the  burden  of  showing  such  exemption  rests  upon  it,  in  an 
action  to  recover  for  an  alleged  loss.     Jd, 

3.  The  Same — Exemption  from  Liability — Atmospheric  Influences. — A  telegraph 

company  is  not  liable  for  a  loss  arisiqg  from  a  mistake  in  the  transmission  of  a 
message  when  such  mistake  was  occasioned  by  a  break  in  the  electric  current,  pro- 
duced by  atmospheric  influences  beyond  the  company's  control.     I(L 

TENANCY  FROM  YEAR  TO  YEAR. 
See  Landlord  and  Tenant,  14. 

TENANTS  IN  COMMON. 

1.  Tenants  in  Common  Who  are  Joined  as  Plaintiffs  in  an  Action  of  Eject- 

ment are  presumed  to  have  consented  to  such  joinder.  Weise  v.  Barber  (Col), 
II.  108. 

2.  One  Tenant  in  Common  may  Recover  Possession  of  the  Whole  of  common  prop- 

erty, in  an  action  of  ejectment,  as  against  an  advene  possessor.     Id. 

3.  Amendment  —  Joinder  of  Co-tenants.  —  A  complaint  in  an  action  of  ejectment' 

brought  by  a  tenant  in  common  to  recover  possession  of  his  undivided  share  iu  cer- 
tain mining  claims,  as  against  an  adverse  possessor  holding  under  an  entirely  differ- 
ent source  of  title,  may  be  amended  by  joining  as  plaintiffs  tlie  other  tenants  iu  com- 
mon, and  seeking  the  recovery  of  the  entire  property.  Such  an  amendment  does 
not  change  the  nature  of  the  original  cause  of  action.     Id. 

4.  The  Possession  of  One  Tenant  in  Common  is  Presumed  to  be  for  the  Benefit 

of  all.     McXeU  v.  First  Congregational  Soc.  (Cal.),  IV,  421. 

See  Deeds,  7;  Ejectment    2-7;  Partition,  7,  Partnership,  19;  Redemption,  1,  2; 

Keplevin,  8. 
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TENDER. 

1.  Tender— Objections  to  Sufficiekct  of — ^Waiver. — Objections  to  the  suflSciency 

of  the  amount  tendered  must  be  made  at  the  time  of  tender,  or  the  same  are 
waived.     Oakland  Bank  of  Savings  v.  AppUgarth  (Cal.)«  IV,  605. 

2.  AcnoN  FOR  Part  Rescission  of  Contract — Offer  to  Refund  Amount  Decreed, 

WHEN  Dispenses  with  Tender. — Where  a  plaintiff  comes  into  a  court  of  equity 
asking  for  a  rescission,  in  whole  or  in  part,  oi  a  contract,  or  to  be  relieved  of  a  por- 
tion 01  a  contract,  and  the  taking  of  an  account  is  necessary  for  the  ascertainment 
of  the  sum  to  be  repaid,  or  the  sum  is  to  be  liquidated  by  an  adjudication,  based  on 
evidence  of  facts  independent  of  the  terms  of  the  contract,  an  offer  to  refund  sucli 
sum  as  shall  be  decreed,  is  a  sufficient  offer  to  do  equity.  In  such  case  the  plaintiff 
can  not  determine  in  advance  of  the  suit  the  amount  by  him  to  be  repaid,  and  is 
not  required  to  make  an  actual  tender  of  such  amount  before  commencing  his 
Action.    SuUer  Street  B,  R,  v.  Bourn  (GaL),  IV,  291. 

TIDE  LAKDS. 

1.  Tide  Lands— Gradual  Subheroino  or  Accretion. — When  land  is  submerged  by 

the  gradual  advance  of  the  sea,  the  sovereign  acquires  the  title  to  the  part  thereby 
covered  with  water;  conversely,  the  riparian  owner  is  entitled  to  whatever  is  gained 
from  the  sea  by  alluvian  dereliction.     Wilson  et  al,  v.  ShiveUp  (Or.),  Ill,  336. 

2.  Tide  Lands  Belong  to  the  State,  as  sovereign,  and  it  has  the  absolute  right  to 

dispose  of  them.     Id, 

3.  Tide  Lands — Abuttino  Owner — ^Rioht  to  Purchase. — Under  the  act  of  1872, 

and  the  acts  amendatory  thereof,  the  abutting  owner  on  tide  lands,  or  his  grantee, 
has  the  right  to  purchase  such  tide  huids.     Id, 

See  Public  Lands,  10. 

TIMBER  AND  MINERAL  LANDS. 
See  Mines  and  Mining,  48. 

TIME  CHECK. 

1.  TiaiE  Checks',  Action  on  bt  Assignee. — A  written  acknowledgment  of  indebtedness 
in  the  form  of  a  time  check,  as  follows: 

Colorado  Springs,  Col.,  July  17,  1880. 
[Time  check.     Not  negotiable.     Payable  on  regular  pay  day.] 

Paymaster  Rio  Grande  Extension  Company: 
Due  Thomas  Flinn,  for  labor  in  month  of  July,  188-,  as  laborer,  twelve  days 

at  $1.25  per  day $15  00 

Peduct  for  board 3  05 

Balance  due ^. — $11  95 

Approved,  T.  S.  Blackburn, 

F.  T.  Griswold.  Foreman. 

Is  an  assignable  chose  in  action,  on  which  an  action  may  be  maintained  by  the  as- 
signee, against  the  company,  without  an  acceptance  thereof  by  it,  after  proof  of  the 
agency  of  the  maker.     Bio  Orande  Extension  Co,  v.  Coht/  (Col.),  II,  613. 

TOLL  ROADS. 

1.  Appeal — ^Toll  Road — Usurpation  of  Franchise.  —An  appeal  lies  from  a  judgment 

adjudging  the  defendants  guilty  of  usurping  a  franchise,  when  the  case  involves  the 
right  of  tne  defendants  to  poitsess  certain  lands  claimed  to  constitute  a  toll  road,  as 
against  all  who  shall  not  pay  toll  for  passing  over  them.  People  ex  rel.  Williams  v. 
Hornely  et  al.  (Cal.),  HI,  .351. 

2.  The  Same— A^iador  and  Nevada  Toll  Road— Grant  op  Franchise. —The  act  of 

April  1, 1878,  authorizing  the  board  of  supervisors  of  Amador  county  to  declare  the 
portion  of  the  Amador  and  Nevada  wagon  road  which  lies  in  Amador  county  a  toll 
road,  does  not  authorize  such  board  to  grant  any  franchise  to  collect  tolls  over  such 
road  to  other  persons.    Id, 
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TORTS. 
See  Arrest  axd  Batl,  1,  3;  Attaohment,  24;  Corporations,  12-16;  Estrat,  4. 

TRADE-MARKS. 

1.  Trade-mark,  Exclusive  Use  of — Recordino  with  Secretart  of  State.— Sub- 

sequent to  the  adoption  of  the  code,  a  nght  to  the  exclusiv^e  use  of  a  trade-mui  or 
name,  in  this  state,  can  not  be  acquired,  unless  it  be  Hied  for  record  with  the  secre- 
tary of  state.      Whittier  et  cd.  v.  Dietz  (Cal.),  IV,  350. 

• 

TRANSCRIPT  ON  APPEAL. 
See  Appeal,  78,  04,  95;  New  Trial,  16. 

TREATY. 
See  Chinese  Restriction  Act. 

TRESPASS. 

L  An  Action,  the  Main  Purpose  of  Which  is  to  Obtain  a  Decree  Restraining 
the  commission  of  continuing  trespasses,  of  a  character  to  produce  irreparable  iu- 
jury,  is  an  equitable  action,  and  issues  of  fact  raised  therein  should  be  tried  by  the 
court,  unless  it  saw  fit  to  order  any  or  all  of  them  to  be  submitted  to  a  jury.  Mc- 
Laughlin y.  Del  Re  (Cal.),  I,  486. 

2.  Cvttino  Timber  on  the  Public  Lands. — Section  4  of  the  act  of  June  3,  1878  (20 
.  Stat.  89),  prohibits  the  cutting  of  any  timber  on  the  public  lands  with  intent  to  dis- 
pose of  the  same;  but  the  proviso  thereto  permits  a  settler  under  the  pre-emption 
and  homestead  acts  to  clear  his  claim  as  fast  as  the  same  is  put  under  cultivadoo, 
and  the  timber  cut  in  the  course  of  such  clearing  may  be  disposed  of  by  the  settler 
to  the  best  advantage.     United  States  v.  Williams  (U.  S.  Dist.  Ct.,  Or.),  I,  100. 

3.  Idem. — But  if  such  settler  cuts  timber  on  his  claim  with  the  intent  to  dispose  of  the 

same,  and  not  merely  as  a  means  of  preparing  the  land  for  tillage,  be  is  a  willful 
trespasser  and  is  liable  accordingly.     Id. 

4.  Damage  bt  Trespassing  Sheep. — A  complaint  in  an  action  brought  under  the  act  of 

March  7,  1878,  which  alleges  that  the  plaintiff  was  at  stated  times  the  owner  ud 
in  possession  of  a  certain  piece  of  land;  that  at  such  time  the  defendant  was  the 
owner,  in  the  possession,  and  chargeable  with  the  care  of  certain  sheep,  which  then 
entered  and  trespassed  upon  such  land  and  injured  the  grain,  grass,  and  hay  thereon, 
to  the  plaintiff's  damage,  is  sufficient;  and  if  such  averments  are  true,  the  defend- 
ant is  liable.  Faber  v.  CathHn  (Cal.),  I,  871. 
6.  Allowing  the  Plaintiff  in  Such  Action  to  Testify  that  by  Reason  of  thi 
Damage  done  by  such  sheep  she  was  compelled  to  feed  her  own  stock  with  hay,  is 
not  error,  when  such  fact  was  first  drawn  out  by  the  defendant  on  cross-examina- 
tion.    Id. 

6.  Owner's  Liability  for  Damage  from  Trespassing   Sheep. — When  a  flock  of 

sheep  is  in  the  charge  of  herders  upon  a  range,  ordinary  care  should  be  exercised  in 
preventing  a  trespass  thereby  upon  the  crop  of  another.  When  the  crop  is  of  sach 
a  nature  as  to  bo  readily  recognized,  or  is  surrounded  by  a  fence  of  any  kind,  so 
that  the  herder  may  know  when  he  reaches  its  vicinity,  he  should  use  ordinary  can^ 
to  proven t  the  sheep  from  going  upon  the  same  and  doing  injury  thereto.  If  such 
ordinary  care  be  not  exercised  and  a  trespass  and  injury  result,  the  owner  of  the 
sheep  is  liable  for  such  damage.      Willard  v.  Maihesus  (Col. ),  I,  355. 

7.  Distinction  between    the   Liability  of  an  Owner  for  Damages  Resulting 

from  Trespassing  Catfle  and  those  resulting  from  trespassing  sheep,  stated,  and 
shown  to  depend  upon  the  difference  in  the  customary  manner  of  herding  such  ani- 
mals.    Id, 

8.  Trespass  by  Cattle. — Under  the  act  of  March  20,  1878,  one  who  willfully  entere 

with  cattle  and  horses  upon  land  belonging  to  and  in  the  possession  of  another,  and 
depastures  them  thereon,  is  liable  for  the  damage  suffered  by  the  latter.  Martin  v. 
Jacobs  (Cal.),  II,  135. 

See  Corporations,  14-10,  Damages,  6,  7;  Ejectment,  13;  Executions,  4;  Isjtno 
TioNS,  17,  18;  Public  Lands,  14;  Water  Rights,  37,  50. 


Digest  of  Cases  in  Vols.  1,  2,  3,  4,  975 

TRIAL. 
See  Continuance. 

TRUST  DEED. 

1.  Judgment  and  Order  Affirmed  upon  authority  of  Savirujs  and  Loan  Society  v. 
Bateman,  10  Pac.  C.  L.  J.  795.  Savings  and  Loan  Soc.  v.  JJurkin  et  al,  (Cal.),  IV, 
534. 

TRUSTS. 

1.  pROPERTT  Purchased  from  a  Private  Corporatiqn,  in  good  faith  and  for  an 

adequate  consideration,  is  not  subject  to  a  trust  in  the  hands  of  a  purchaser  for  the 
satisfaction  of  unpaid  debts  of  the  corporation,  although  the  purchaser  had  notice 
of  such  debts  at  the  time  of  the  purchase.  And  the  rule  is  the  same  whether  the 
purchase  includes  all  the  property  of  the  corporation  or  only  a  part  of  it.  Branson 
V.  Ortgonian  Ky  Co.  (Or.),  I,  624. 

2.  A  Deed  by  a  Trustee,  Purporting  to  Convey  to  the  Grantees  the  Legal 

Title  to  their  shares  in  the  land,  may  be  admitted  in  evidence,  notwithstanding  an 
objection  thereto  which  goes  merely  to  the  effect  of  such  conveyance.  The  opera- 
tion of  such  conveyance  was  a  matter  for  the  consideration  of  the  court  when  it 
rendered  judgment.     Emeric  v.  Alvarado  (Cal.),  I,  708. 

3.  Action  to  Enforce  a  Trust,  Necessary  Parties  to. — Where  the  owners  of  sev- 

eral mining  claims  enter  into  an  agreement  for  the  consolidation  of  their  respective 
<;Iaim8  and  the  formation  of  a  corporation  to  which  such  claims  are  to  be  deeded, 
the  stock  of  which  is  to  be  divided  among  them  in  certain  proportions,  in  an  action 
by  one  owner  to  enforce  the  delivery  of  the  stock  to  which  he  is  entitled,  or  for  an 
accounting  of  the  same,  the  corporation  formed  in  pursuance  of  such  agreement  is 
properly  joined  as  a  defendant.  Reich  v.  Bebellion  8,  Mining  Co*  (Utah),  II,  451. 
4«  Resulting  Trust — ^Master  and  Servant — Patent — Reconveyance  by  Trustee. 
Where  the  servants  and  employees  of  one  in  the  actual  occupation  of  public  laud 
fraudulently  conspire  together,  and  with  others  who  have  notice  of  their  fiduciary 
relation,  and  obtain  a  patent  to  the  land  in  their  own  names,  the  title  &o  obtained 
is  held  in  trust  by  them  for  the  benefit  of  their  employer,  or  his  successor  in  in- 
terest. But  where  it  appears  that  the  main  object  of  such  employees  in  so  obtain- 
ing a  patent  in  their  own  names  was  to  secure  themselves  for  wages  due  them  for 
their  work  on  the  patented  premises,  a  court  of  equity  will  require  such  employer, 
or  his  successor  in  interest,  to  pay  such  wages  and  the  expenses  attending  the  ob- 
tainment  of  the  patent,  as  a  condition  to  a  reconveyance.     WelU  v.  lYancis  (Col.), 

ra,  217. 

6.  Trusts — ^Findings — Judgment. — From  the  facts  found,  heldf  that  the  defendant 
was  a  trustee  for  the  plaintiff  as  to  an  undivided  half  of  the  property  in  contro- 
versy; that  the  findings  sustain  the  judgment,  and  are  sufficient  under  the  issue 
made  by  the  pleadings.     Roberts  v.  Haley  (Cal.)  Ill,  310. 

6.  Parties  to  a  Suit. — Where  a  trustee  sues  to  recover  possession  of  the  trust  prop- 
erty for  the  benefit  of  the  cestui  que  trusty  merely  or  simply  to  enforce  his  right 
thereto  against  third  persons,  such  cestui  que  trust  is  not  a  necessary  party  thereto; 
and  in  a  suit  to  set  aside  an  assignment  or  coD7eyance  made  to  hinder  or  delay 
creditors,  the  grantor  or  assignor  therein,  if  he  has  parted  with  all  his  right  in  the 

Property,  is  not  a  necessary  party  either.     IIickox\.  Elliott  (U.  S.  Cir.  Ct.,  Or.), 
V,  397. 

See  Consideration,  1;  Corporations,  10;  Equity,  1;  Estoppel,  8;  Executors  and 
Administrators,  2;  Fraud,  9;  Judgment,  39;  Parties,  12;  Public  Lands,  13, 
20;  Venue,  6;  Wills,  10»  11. 


ULTRA  VIRES. 
See  Corporations,  11,  15,  43. 

UNDERTAKING  ON  APPEAL. 
Bee  Appeal.  24,  47,  48,  77,  92;  Mortgage,  21;  Statute  of  Limitations,  2L 

UNDERTAKING  ON  ATTACHMENT. 
See  Attachment,  4-6. 
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UNITED  states. 

1.  Powers  of  the  United  States  over  PtrsLic  Lands  within  a  State. — Over  the 
public  lands  within  a  state  the  United  States  has  only  the  rights  of  a  proprietor, 
and  it  has  no  power  to  aathorize  its  grantees  of  such  lands  to  invade  tlie  ^riTate 
rights  of  other  proprietors.  Woodrviff  v.  North  Bloomfidd  O.  M.  Co,  (U,  S.  Cir. 
Ct.  (GaL),  I,  ia3. 

See  Appeal,  46;  Cancellation,  1 ;  Chinese  Restriction  Act;  CoNsnTrnnoNAL  Law, 
6,  7,  9;  Estates  of  Deceased  Persons,  3,  5;  Estoppel,  6;  Laches,  3;  Water 
Bights,  1-14. 

UNITED  STATES  COURTS. 

1.  Bill  to  Presrbvx  Property  pending  Action  in  Statx  CouRTa — A  bill  in  equity 

can  not  be  maintained  in  the  federal  courts  to  preserve  the  property  in  cootroversy, 
pending  an  action  at  law  in  the  state  court,  when  the  jurisdiotion  of  the  slate  court 
has  already  been  invoked  for  the  same  end.     Evans  v.  Smith  (U.  S.  C^.  Ct,  CoL), 

m,  213. 

2.  Decisions  of  the  Supreme  Cocrt  of  the  United  States  are  Binding  upon  the 

territorial  courts.     Alexander  v.  Tennessee  etc.  Min.  Co.  (N.  M.)*  Ill,  71. 

See  Abatesient,  2;  Instructions,  48;  Jurisdiction,  2;  Mandamus,  3. 

'  USE  AND  OCCUPATION. 

1.  Action  on  an  Implied  Contract  for  the  Use  and  Occupation  of  a  saw-mill  lies 
against  a  vendee  who  has  been  in  possession  under  a  written  contract  for  the  sale 
of  the  same,  the  conditions  of  which  be  has  failed  to  perform.  Jones  v.  Xalhrop 
(CoL),  1, 279. 

2r  Tenant  in  Possession — Use  and  Occupation — Attachment. — ^The  liability  of  the 
tenant  in  poesessiou  to  the  purchaser  under  a  foreclosure  sale,  for  the  use  and  occu- 
pation of  the  premises  sold,  from  the  day  of  sale  to  the  expiration  of  the  time  for 
redemption,  is  a  statutory  liability  merely,  and  exists  without  the  assent  of  the  per- 
son in  possession.  Such  liability  is  not  founded  on  a  contract,  express  or  implied, 
within  the  meaning  of  section  537  of  the  code  of  civil  procedure,  authoriziDg  the 
issuance  of  an  attachment.    WaJxr  v.  McCusker  (Cal.),  Ill,  196. 

See  Adverse  Possession,  6;  Statute  of  Limitations,  21,  22. 

USURPATION  OF  OFFICE. 

1.  There  is  No  Such  Office  as  Pouce  Justice  of  the  Citt  of  San  Josi,  and  conse- 

quently the  same  can  not  be  usurped,  intruded  into,  or  unlawfully  held  or  exer- 
cised.   People  V.  Veuve  (Cal.),  II,  894. 

2.  Justice  of  the  Peace — Exercise  of  Unauthorized  Jurisdiction. — ^The-exercise  by 

a  justice  of  the  peace  of  a  jurisdiction  unauthorized  bv  the  constitution  is  not  the 
exercise  of  an  office.  The  result  of  such  attempted  jurisdiction  is  to  render  the 
acts  done  in  the  exercise  thereof  void.     Id, 

VALUE. 
See  Evidence,  37;  Larceny,  12. 

VARIANCE. 

1.  Where  No  OBJEcnoN  to  a  Variance  between  the  Complaint  and  the  Proof 

was  made  in  the  court  below,  which,  under  sections  77  and  78  of  the  code,  might 
have  been  cured  by  an  amendment,  and  where  the  appellant  was  not  misled  by  such 
variance,  an  objection  thereto  is  too  late  when  made  for  the  first  time  in  the  appel- 
late court.     SmUh  v.  Roe  (Col.),  I.  502. 

2.  Assignment  of  Error  on  the  Ground  of  Variance  between  the  facts  alleged 

and  those  proved  must  specify  the  grounds  of  objection.  Davidson  v.  Oregon  4 
California  R.  R.  Co.  (Or.),  L  421. 

3.  Every  Matter  Which  would  have  been  Admissible  in  Evidence  by  Wat  of 

Amendment  to  the  complaint  will  be  deemed  to  have  been  added,  or  its  absenos 
waived  or  cured,  after  verdict.     Id, 
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4.  Allegations  and  PROOt — Vabiance— Diffebence  in  Amoititt. — A  differenco  be- 
tween the  allegationa  and  proof  in  mere  matters  of  quantity  ov  extent  does  not  con- 
stitute a  legal  variance.     Peaaley  v.  Hart  (Cal.)*  Hi,  623. 

See  BuBOLABY,  8;  QooDS  Sold  and  Delivered;  Libel;  Negligence,  22;  New  Trial, 

36. 

VENDOR  AND  VENDEE. 

1,  Statements  of  a  Vendob  of  Personal  Property,  Made  after  a  Sale  thereof, 

are  not  part  of  the  res  gestce^  and  are  inadmissible  in  an  action  against  a  vendee. 
Garlicky,  Bowers  (Cal.),  IV,  601. 

2.  Declarations  of  a  Vendor  Made  after  a  Sale  by  Him,  and  after  he  has  parted 

with  the  possession  to  his  vendee,  can  not  be  received  in  evidence  against  the  vendee 
for  the  purpose  of  affecting  or  impeaching  the  bona  fides  of  such  sale,  or  of  defeatilig 
the  vendee  8  title,  on  the  ground  that  the  sale  was  in  fraud  of  the  vendor's  creditors. 
Nor  are  snch  declarations  admissible  as  being  part  of  the  res  gesUz,  Hirscf^feld  v. 
Wmiamsfm  (Nev.),  I,  150, 

8.  Creditor  of  a  Vendor  in  Attacking  the  Validity  of  a  Sale  by  him,  on  the 
idleged  ground  of  fraud,  can  not  question  the  authority  of  the  vendor's  agent  by 
whom  such  sale  was  made.    /ii. 

4.  Contract  for  Sale  of  Land — Forfeiture — ^Vendor  and  Vendee. — The  right  of 
a  vendor  to  enforce  a  stipulation  in  a  contract  for  the  sale  of  land,  providing  for  a 
forfeiture  of  the  contract  upon  the  non-payment  of  the  purchase  price,  is  not  waived 
nor  lost  by  mere  delay,  nor  by  the  death  of  the  vendee.  Kerns  v.  McKean  (CaL ), 
III,  359;  kemsv.  Dean  (Cal.),  Ill,  363. 

6.  Judgment  Beversed  on  account  of  contradiction  in  the  findings.    Id, 

6.  Action  for  Vendor's  Lien — Parties. — In  an  action  to  enforce  a  vendor's  lien  upon 

an  equitable  interest  of  the  vendee,  parties  who  claim  an  interest  in  the  property, 
adverse  to  that  of  both  the  vendor  and  purchaser,  need  not  be  joined.  Wells  v. 
Francis  et  aL  (CoL),  UI,  217. 

7.  Vendor  and  Vendee — Stipulation  Avoiding  Contract. — The  vendor  under  a 

contract  for  the  sale  of  land  may  maintain  an  action  for  the  recovery  of  the  unpaid 
purchase  price,  although  snch  contract  contains  a  stipulation  to  the  effect  that  in 
the  event  of  the  failure  of  the  vendee  to  comply  with  all  the  terms  and  conditions 
of  the  contract,  the  vendor  should  be  released  from  his  obligation  to  convey,  and 
the  contract  should  be  void.    Wilcoxsonv.  8tiU  (Cal.),  Ill,  771. 

See  Consideration,  1;  Ejectment,  9;  Evidence,  19,  20;  Fraud,  20;  Laches,  5;  Sales; 
Sfecifio  Pebfobmance;  Use  and  Occupation,  1;  Wateb  Rights,  49. 

VENDOR'S  LIEN. 
See  Lieks,  1. 

VENUE. 

1.,  Place  of  Tbial.— All  actions  for  the  causes  mentioned  in  section  48,  laws  of  Wash- 
iuKton  territory  (1877),  must  be  commenced  in  the  county  or  district  in  which  tho 
subject  of  the  action  lies.  The  court  of  no  other  county  or  district  has  jurisdiction 
thereof.     Wood  v.  Mastich  (Wash.),  II,  549. 

2.  FoBEiGN  Corpobation — Place  of  Residence  of — ^Venue. — A  foreign  corporation, 

doing  business  in  this  state,  exists  in  and  by  virtue  of  the  law  of  a  foreign  country, 
and  no  statute  of  this  state  has  ever  given  a  local  county  residence  to  such  a  corpo- 
ration, where  alone  it  can  be  sued.  Its  liability  to  be  sued  in  the  courts  of  this 
state  no  more  confers  a  county  residence  upon  it  than  does  the  comity  which  per- 
mits it  to  apply  to  our  courts  for  the  enforcement  of  a  contract  or  the  redress  of  a 
wrong.     Thomas  v.  PlacervUle  G.  Q,  Min,  Co,  (Cal.),  Ill,  777. 

3.  Actions  against  Ck)RPORATioNS— Venue— Constitutional  Law. —Section  16  of 

article  12  of  the  constitution,  providing  that  *'a  corporation  or  association  may  be 
sued  in  the  county  where  the  contract  is  made  or  is  to  be  performed,  or  where  the 
obligation  or  liability  arises,  or  the  breach  occurs,  or  in  the  county  where  the  prin- 
cipal place  of  business  of  such  corporation  is  situated,  subject  to  the  power  of  tho 
court  to  change  the  place  of  trial  as  in  other  cases,"  is  applicable  to  actions  arising 
from  torts  as  well  as  from  contracts.  Such  provision  is  not  in  conflict  with  the 
fourteenth  amendment  to  the  constitution  of  tne  United  States.  Leipis  etaL  v.  S, 
P,  C,  B.  R,  Co.  (Cal.),  IV,  615. 
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4.  Place  of  Trial  of  Real  Actions — Coxstruction  of  Constitution. — Section  5, 
article  6,  of  the  constitution  uf  1879,  requiring  **that  all  actions  for  the  recovery 
of  the  posHessiou  of,  quieting  the  title  to,  or  for  the  enforcement  of  liens  upon  real 
estate,  shall  be  commenced  in  the  county  in  which  the  real  estate,  or  any  jjart 
tliereof  afl'ccted  by  sucli  action  or  actions,  is  situated,"  is  not  retrospective  in  iti 
operation.  Consequently,  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, as  the  successor  of  the  district  court,  has  jurisdiction  to  hear  and  determine 
an  action  for  the  foreclosure  of  a  mortgage,  pending  in  such  latter  court  at  the  SAlop- 
'  tiou  of  the  present  constitution,  although  the  land  affected  thereby  is  situated  in 
another  county.     Watt  tt  al.  v.  Wright  et  cd.  (Cal.),  IV,  622. 

6.  Action  to  Set  Aside  Fraudulent  Conveyance— Place  of  Trial  of. — An  action 
by  an  execution  creditor  to  set  aside  a  deed  made  by  his  execution  debtor,  upon  the 
ground  that  the  same  was  fraudulently  executed,  is  not  an  action  .to  enforce  a  lien 
u{>on  real  property,  and  need  not  be  commenced  in  the  county  where  the  land  '» 
situated.     Beach  v.  Ilodgdon  et  al.  (Cal.),  IV,  610. 

6.  Action  to  Enforce  Trust  on  Real  and  Personal  Estate — Place  of  Trial- 

Am  action  to  enforce  a  trust  on  both  real  and  personal  estate  is  not  based  on  a  lien, 
nor  is  it  a  suit  to  enforce  a  lien.  Such  action  may  be  brought  and  prosecuted  in 
the  county  in  which  the  trustee  resides,  although  the  real  estate  subject  to  the 
trust  is  situated  in  another  county.  Le  Breton^  AdmW,  etc,,  v.  Superior  Court  (Cal.K 
IV,  142. 

7.  An  Action  for  the  Diversion  of  Water  from  the  Plaintiff's  Ditch  may  be 

brought  in  either  of  the  counties  in  which  such  ditch  is  situated,  although  the  de- 
fendant's place  of  business  is  in  the  other  county,  where  the  act  complained  of  is 
committecl.     People^ 8  Ditch  Co.  v.  King^a  River  and  Fresno  Canal  Co.  (Cal.),  I,  473. 

8.  A  Defendant  has  a  Statutory  Right  to  have  the  Place  of  Trial  Changcd 

to  the  county  of  his  residence,  where  the  county  designated  in  the  complaint 
is  not  the  proper  county  for  the  trial  of  the  action.  Bailey  y.  Sloan  (CaL), 
I,  472. 

9.  A  Motion  for  a  Change  of  Venue  is  Addressed  to  the  Sound  Discretion  ot 

the  trial  court,  ,aud  the  action  of  such  court  thereon  will  not  be  reversed  unleas 
it  appears  that  such  discretion  has  been  grossly  abased.  Territory  of  New  M(Xi>'0 
v.  Kinney  (S.  M.),  I,  801. 

10.  Change  of  Venue— Convenience  of  Witnesses — ^Discretion  of  Court.— The 
ruling  of  the  trial  court  on  a  motion  for  a  change  of  venue  on  account  of  the  coo- 
venieuce  of  witnesses,  when  the  motion  is  contested  on  the  same  ground,  will 
not  be  interfered  with,  unless  there  has  been  an  abuse  of  discretion.  Bean  v.  Grfyj 
(Col.),  IV,  241. 

11.  Change  of  Vemue  —  Time  for  Filing  Affidavit  of  Merits  and  Demand— In 
an  application  for  a  change  of  venue  the  affidavit  of  merits  and  demand  that  the  trial 
be  had  in  the  proper  manner,  filed  by  the  defendant  before  he  answers  or  demurs,  are 
of  no  avail.  Such  affidavit  and  demand  must  be  filed  when  the  defendant  appears 
and  answers  or  demurs.     Nicoll  v.  Nicoll  (Cal.),  IV,  219. 

12.  The  S am f^ -Affidavits  of  Merits  Made  by  Attorney. — Such  affidavit  may  be 
made  by  the  attorney  for  the  defendant  if  it  states  a  sufficient  reason  for  the  defend- 
ant's not  making  it.     Id. 

13.  Change  of  Venue  when  Defendants  Reside  in  Different  Counties. — A  change 
of  the  place  of  trial  of  an  action,  to  the  county  in  which  most  of  the  defendants  re- 
side, may  be  had,  when  all  of  the  defendants  who  were  served  or  have  appeare<I 
unite  in  8  demand  for  a  change.     Rathgt-h  v.  Tiscomia  et  al.  (Cal.),  IV,  375. 

14.  The  Same — Disqualification  of  Judge  as  Affecting  Right  to  Change.— The 
discjualilication  of  the  judge  of  the  county  to  which  such  change  is  demanded,  to  try 
the  case,  does  not  affect  the  right  of  the  defendants  to  have  it  transferred  to  such 
county  for  trial.    Id. 

16.  Demand  for  Change  of  Venue — Authority  of  Attorney  to  Make.-— An  at- 
torney has  authority,  at  the  time  he  appears  for  the  defendants,  to  siffn  a  tie- 
mand  for  a  change  of  the  place  of  trial.  People  ex  rel.  etc.  v.  Larue  et  at.  (Cal.), 
IV,  697. 

16.  Change  of  Venue  —  Affidavit  of  Merits,  What  must  State. — An  afifidant 
of  merits,  for  use  on  a  motion  for  a  change  of  the  place  of  trial,  must  aver 
that  the  affiant  has  fully  stated  tite  ca^  to  his  counsel.  An  averment  that  he  had 
fully  stated  hia  case  and  the  facts  constituting  his  defense  in  the  action  is  not 
suthcient.     Id. 

17.  Change  of  Vknuk — Prejudice  of  Judge — Affidavit  of. — An  affidavit  for  a 
change  of  venue  on  the  ground  of  prejudice  of  the  judge  and  of  the  inhabitanta  of 
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\he  county  mnst  state  the  facts  showing  snch  prejudice.  A  mere  averment  of  pre< 
judice  is  not  enoagh.     DeWait  v.  Ilartzell  (Col.),  ix'^,  572. 

18.  Chanob  op  Vbnub — The  Hkaaing  op  a  Motion  for  a  Change  op  Vente  to 
the  county  of  defendant's  residence,  ma<^e  at  the  time  of  defendant's  appearance  and 
demurring,  can  not  he  postponed  by  the  court  until  the  defendant's  answer  is  tiled, 
and  leave  granted  to  the  plaintiff  t)  make  a  cross-motion  to  retain  the  case  on  the 
ground  of  oonvenience  of  witnesses.     Hecdd  v.  Uendy  (Cal.),  Ill,  102. 

19.  Change  op  Venue — Ob.der  Refusing. — An  order  overruling  an  application  for  a 
change  of  the  place  of  trial  to  the  district  in  which  the  cause  of  action  arose  \rill 
not  be  reversed  when  the  complaint  fails  to  state  a  cause  of  action.  Fell  v.  JudU 
(Utah),  III,  276. 

20.  Change  op  Venue — Convenience  op  Witnessbs  — Answer. — Neither  a  plaint- 
iff nor  a  defendant  can  move  for  a  change  of  the  place  of  trial  because  of  the  con- 
venience of  witnesses  until  after  answer.  Tfumiae  v.  PlacerviiU  G.  Q.  Min.  Co. 
(Cal.),  Ill,  777. 

21.  Motion  por  Change  op  Venue — Counter- APPiDAvrra. — On  an  application  by  a 
defendant  in  a  criminal  prosecution  for  a  change  of  the  place  of  trial,  the  prosecu- 
tion may  file  counter-atfidavits  contesting  the  grounds  for  which  the  removal  is 
asked.     People  v.  Majors  (Cal.),  II,  680. 

22.  Orders  op  the  Lower  Court  Overruuno  a  Motion  por  a  Change  op  Venue, 
and  for  a  continuance,  will  not  be  reversed  unless  the  record  discloses  an  abuse  of 
discretion.     Territory  of  New  Mexico  v.  Lopez  (N.  M.),  I,  821. 

See  £min£Nt  Domain,  16,  17;  Partition,  8;  Pleading  and  Practice,  33. 

VERDICT. 

1.  Verdict,  General  and  Special  —  Insuppicibncy   op  Evidence. — An  appellate 

court  will  not  set  aside  a  general  or  a  special  verdict  for  insufficiency  of  evidence 
when  they  were  both  rendered  upon  suBstantially  conflicting  testimony  as  to  the 
nature  of  the  transaction,  and  the  conduct  of  the  parties  which  were  in  issue.  Con- 
clusions rendered  as  to  the  weight  of  the  testimony  of  each  witness,  and  inferences 
drawn  by  the  jury  from  the  facts  proved  by  their  testimony,  are  not  reviewable  on 
appeaL     Healh  and  Boody  v.  ScoU  (Cal.),  Ill,  644. 

2.  Instructions — Verdict — Special  Findings. — By  section  625  of  the  code  of  civil 

procedure,  the  court  is  authorized  to  instruct  the  jury,  If  they  render  a  general 
verdict,  to  find  upon  particular  questions  of  fact.  Learned  v.  Castle  (dSal.),  Ill,  154. 
See  Accou>TiNG,  4;  Appeal,  54;  A&sault  with  Deadly  Weapon,  2,  4,  6;  Cuiminal 
Law  and  Practice,  29;  Eminent  Domain,  12;  Murder  and  Manslaughier, 
50,  51;  New  Trial,  38;  Statute  op  Limitations,  25. 

VERIFICATION.      • 

1.  Veripication  op  Bill  in  Equity. — ^A  bill  in  equity,  even  for  an  injunction,  need  not 

be  verified  unless  it  is  intended  to  be  used  as  evidence  on  an  application  for  a  pro- 
visional injunction.  Hughes  v.  Northern  Pacific  RaUvoay  Co,  (U.  S.  Cir.  Ct.,  Or.), 
1,21. 

2.  Verification  op  Answer  by  Foreign  Insurance  Company. — A  foreign  insurance 

company  that  has  appointed  an  agent  here  upon  whom  process  may  be  served  for  it, 
as  provided  in  sections  7  and  8  of  the  foreign  corporation  act  (Or.  I^ws,  617),  is  not 
absent  from  the  stato,  so  that  any  agent  or  attorney  thereof  may  verify  its  answer 
to  a  complaint,  but  such  answer  must  be  verified  by  the  agent  appointed  under  the 
statute  to  stand  for  the  corporation,  or  by  some  other  agent  or  attorney  who  has 
personal  knowledge  of  the  facts  involved  in  the  allegations  therein.  Went  v.  Home 
Insurance  Co.  (U.  S.  Cir.  Ct.,  Or.),  I,  243. 

3.  Veripication  by  an  Agent  having  Knowledge  op  the  Facts. — Where  an  agent 

verifies  an  answer  on  the  ground  that  the  allegations  thereof  are  within  his  persoiuil 
knowledge,  for  the  purpose  of  this  verification  the  allegations  in  the  answer  are  to 
be  taken  as  part  of  his  statement,  and  it  must  appear  therefrom  that  the  trutli  or 
falsity  of  such  allegations  is  within  his  personal  knowledge.     Id, 

4.  Where  an  Answer  Controverts  Sundry  Allegations  in  the  Complaint  by 

simply  denying  any  knowledge  or  information  thereof  sufficient  to  form  a  belief, 
and  such  answer  is  verified  by  an  agent  of  the  defendant,  who  states  in  the  verifica- 
tion that  the  facts  contained  in  the  answer  are  within  his  knowledge,  it  does  not 
appear  that  such  agent  was  authorized  to  verify  the  same  because  of  his  personal 
knowledge  of  the  material  allegations  therein,  but  the  contrary.    Id. 
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5.  P£RSONAL  Knowledge  of  an  Allegation  in  an  Answer,  within  the  panriew  of 

section  79,  is  a  personal  knowledge  of  its  truth  or  falsity;  and  if  the  allegation  uft 
negative  one,  this  necessarily  includes  a  knowledge  of  tiie  traih  or  falsity  of  tbe 
allegation  denied.    Id. 

6.  Verification  of  a  Complaint  in  Which  Nothing  is  Stated  on  Infobhation  or 

belief  need  not  contain  the  statutory  words,  *' except  as  to  the  matters  which  are 
therein  stated  on  information  or  belief,  and  as  to  those  matters  he  believes  it  to  be 
true."    Kel'y  v.  KeUy  (Nov.),  I,  143. 

7.  The  Vebification  of  an  Answeb  by  the  Defendant  is  Sufficient  when  the 

affidavit  states  **  that  the  matters  set  forth  in  the  foregoins  answer  are  true,  except 
as  to  those  matters  therein  stated  on  information  or  belief  and  as  to  those  matten 
that  he  believes  them  to  be  true.*'    Fleming  v.  WeUs  (Gal.),  HI,  159. 

See  Conteupt,  12;  Mechanics'  Liens,  18;  Patent,  1;  Pbobatb  Coubts,  I;  Rbcbiveb,  3. 

YBSSELa 

1.  An  Inchoate  Hull  is  not  a  Vessel  within  the  meaning  of  section  733  of  the  Or^on 
code,  so  as  to  require  the  sale  or  transfer  thereof  to  oe  in  writing.  Jomftery  t. 
Wai8(m  (Or.),  Ill,  340. 

TIGILANCB  COMMITTEE^ 
See  Damages,  3. 

WAIVER. 
See  Insubance,  6;  Tender,  L 

WARD. 
See  OuABDiAN  AND  Wabd« 

WAREHOUSEMAK. 

!•  Warehouseman's  Receipt,  Tbansfeb  OF.^In  the  absence  of  statutory  enactment,  a 
warehouseman's  receipt  is  not  a  negotiable  instrument,  and  an  assignment  thereof 
operates  merely  as  a  transfer  of  the  property  deposited,  and  passes  no  better  title 
to  the  purchaser  than  the  vendor  had.    aohnum  v.  Bushnell  (Or.),  II,  818. 

See  Taxation,  50. 

WARRANTS. 

1.  Bona  Fide  Pubchaseb  of  Warbant. — Where  a  warrant  is  issued  by  the  auditor  of 

the  city  and  county  of  San  Francisco,  in  pursuance  of  the  mandate  of  the  court, 
payable  to  the  plaintifif  in  the  proceeding  tor  maivdamtu  or  his  attorney,  a  bona^ 
purchaser  thereof  from  such  attorney  acquire^a  good  title  as  against  such  plaintiff. 
§uch  warrant  ia  not  a  negotiable  instrument.    Sioeeney  v.  Sutro  (Cal.),  I,  5o7. 

2.  County  Warrants — Who  may  Sub. — County  warrants  payable  to  bearer  are  not 

negotiable  as  bills  of  exchange  and  promissory  notes.  All  holder^  take  them  sub- 
ject to  any  defense  that  may  be  made  against  the  original  payee.  Nevertheless, 
the  property  therein  passes  by  deliveiy  when  they  are  payable  to  the  holder. 
Hence,  when  the  holder  is  a  citizen  of  another  state  he  may  maintain  sction 
thereon  in  the  federal  court,  even  when  the  payee  can  not  maintain  such  action. 
Jerome  v.  ComnCrs  Rio  Grande  Co,  (U.  S.  Cir.  Ct,  Col.),  I,  540. 

5.  Same — Due  as  upon   Dirbot    Promise. — Such  instruments   are   not   assignable 

within  the  meaning  of  the  act  of  congress  of  1875,  regulating  the  jurisdiction  of 
federal  courts  (18  Stat.  470).  They  are  taken  to  be  due  on  an  original  and  direct 
T3ixmiise  from  the  maker  to  the  bearer,  and  not  by  assignment  from  the  first  holder. 

Id. 

4.  Same — Remedy. — In  such  case  the  remedy  (in  the  United  States  courts)  of  the 
holder  in  the  first  instance  is  by  action  at  law  prosecuted  to  judgment,  as  a  founda- 
tion for  mandamus  to  compel  the  levy  and  collection  of  a  tax  for  their  payment 
Id, 

6.  Upon  Warrants  issued  for  interest  on  a  judgment,  an  action  will  not  lie.    Id, 
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WARRANTY. 

1.  Breach  ov  Warrant  of  Title — ^Measure  of  Damages. — The  measure  of  damages 

in  an  action  for  breach  of  warranty  of  title  to  real  estate  is  the  value  of  the  prop- 
erty at  the  time  of  sale,  to  be  ascertained  by  the  purchase  price,  ^dth  interest 
thereon  and  reasonable  costs,  if  any  were  expended  in  defense  oi  the  title  by  plain- 
tiff.   Hoffman  v.  Bo9ch  (Nev.).  IV,  36. 

See  Salb. 

WASTE. 
See  iKJUNonoNy  17;  LAin>LOBD  and  Tenant,  7.  8;  Public  Lands,  16. 

WATER  RIGHTS. 

1.  Katioablb  Streams. 

2.  Rights  Acquired  bt  Appropriation. 

3.  Riparian  Proprietobs. 

1.  Navigable  Streams. 

1  Powers  of  Congress  over  Navigable  Streams. — Congress  has  no  power,  even  by 
express  statute,  to  authorise  a  publio  nuisance  destroying  or«materialIy  obstructing 
the  navigability  and  navigation  of  navigable  streams  within  a  state,  for  purposes 
wholly  unconnected  with  commerce  or  post-road^.  Its  power  over  such  streams  is 
limited  to  the  regulation  of  commerce  and  establishing  post-roads,  and  it  can  not 
authorize  the  navigability  of  a  navigable  stream  to  be  totally  or  partially  destroyed 
for  purposes  having  no  connection  with  or  tendency  to  benefit  the  operations  of 
commerce  or  the  carrying  of  the  mails.  Woodn^ffy.  Jforth  Bloornfield  O.  M,  Co,  (U. 
S.  Cir.  Ct.,  Cal.),  I,  183. 

2.  Powers  of  the  State  over  Navigable  Streams. — A  state  can  not,  except  under  its 

power  of  eminent  domain,  and  upon  making  just  compensation,  interfere  with  the 
navigable  streams  within  its  territory,  in  any  manner,  or  for  any  purpose,  other 
than  that  of  regulating,  preserving,  and  protecting  the  public  easement  of  naviga- 
tion therein.*  Id. 
S,  Act  Admitting  California  into  the  Union. — The  provision  of  the  act  admitting 
California  into  the  Union  **  upon  the  express  condition  *  *  *  that  all  the  navi- 
gable rivers  within  said  state  shall  be  common  highways,  and  forever  free  as  well  to 
the  inhabitants  of  said  state  as  to  the  citizens  of  the  United  States,"  is  valid  as  a 
law  under  the  authority  of  congress  to  regulate  commerce,  which  .the  state  has  no 
authority  to  violate,  and  with  which  it  can  not  interfere.    Id. 

4.  The  State  has  the  Right  to  Control  and  Regulate  the  Public  Use  of  the 

Navigable  Waters  within  its  boundaries,  subject  only  to  restraints  upon  such 
right  arising  out  of  the  power  of  congress  over  commerce.  People  v.  Williams  (Cal. ), 
I,  572. 

5.  The  Wallamet  River  a  Navigable  Water  of  the  United  States. — The  Walla- 

met  river,  thoueh  wholly  within  the  state  of  Oregon,  by  means  of  its  connection 
with  the  Columbia  river,  fgrms  a  highway  for  interstate  and  foreign  commerce,  and 
is  therefore  a  navigable  water  of  the  United  States,  and  subject,  as  such,  to  the  con- 
trol of  congress.     WaUamet  Iron  Bridge  Co.  v.  Hatch  (U.  S.  Cir.  Ct.,  Or.),  II,  230. 

6.  Navigable  Waters  in  Oregon  are  Common  Highways.— The  act  of  February  14, 

1859  (11  Stat.  383),  admitting  Oregon  into  the  Union,  which  declares  that  the  navi- 
gable waters  therein  shall  be  "common  highways,  and  forever  free"  to  the  citizens 
of  the  United  States,  is  not  a  compact  made  with  or  condition  imposed  upon  the 
state  in  consideration  of  its  admission  into  the  Union,  but  is,  so  far,  an  absolute 
and  valid  regulation,  made  by  congress  in  pursuance  of  its  power  over  the  navigable 
waters  of  the  United  States,  as  a  means  of  interstate  and  foreign  commerce,  which 
it  might  as  well  have  enacted  before  or  after  as  at  the  time  of  such  admission.     Id. 

7.  Obsteuction  to  •*  Common  Highway." — Congress,  by  the  act  of  1859,  having  de- 

clared the  Wallamet  river  "a  common  highway,'*  the  state  can  not  authorize  any 
one  to  build  a  bridge  across  the  same,  which,  under  the  circumstances  of  the  case, 
will  needlessly  impede  or  obstruct  the  navigation  thereof.     Id. 

8.  Jurisdiction  of  the  United  States  Circuit  Court. — The  Wallamet  river  being 

declared  '*a  common  highway"  by  congress,  the  question  of  what  constitutes  a 
needless,  and  therefore  unlawful,  obstruction  thereto,  arises  under  a  law  of  the 
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United  States,  and  therefore  the  United  Stntes  circuit  court  has  jurisdictioii  to  betr 
aud  determine  a  suit  involving  the  same.     Id. 

9.  The  Ordinance  of  YJSl.—Semble,  that  the  clause  in  the  fourth  article  of  the  com- 

pact in  the  ordinance  of  1787,  concerning  the  navi^ble  waters  of  the  north-ireit 
territory,  was  not  abrogated  or  superseded  by  the  K)nuation  of  states  therein  and 
their  admission  into  tlie  Union,     id, 

10.  IxTEENAL  Navigable  Waters — Powek  op  Conoress  over. —Congress  has  power, 
undur  its  authority  to  regulate  commerce  and  establish  post-foads,  to  control  far 
those  purposes  the  internal  navigable  waters  of  the  various  states.  As  soon  as  cnu- 
gress  legislates  in  regard  to  any  such  navigable  waters,  its  power  becomes  exclusive, 
and  the  states  can  not  afterward  authorize  any  material  obstruction  to  their  naviga- 
tion; but  till  congress  acts,  the  legislature  of  any  state  has  the  power  to  anthorii^ 
the  obstruction  of  any  navigable  waters  within  its  borders  by  the  erection  of 
bridges,  dams,  or  other  structures,  for  the  convenience  and  advantage  of  commercial 
intercourse.  Cardioell  v.  American  River  Bridge  Company  (U.  S.  Cir.  Ct.,  CaL),  II, 
759. 

11.  The  Act  of  Congress  Admitting  California  into  the  Union,  which  provides 
that  all  the  navigable  waters  within  the  state  shall  be  common  highways,  and  for- 
ever free,  as  well  to  the  inhabitants  of  said  state  as  to  the  citizens  of  the  United 
States,  without  any  tax,  impost,  or  duty  therefor,  it  would  seem,  should  be  regirdeil 
as  a  valid  regulation  by  congress  of  the  navigable  waters  of  California,  which  would 
withdraw  them  from  the  operation  of  state  legislation  authorizing  the  constructioa 
of  a  bridge  over  a  navigable  stream,  such  as  the  American  river,  that  would  utterly 
destroy  its  navigability.     Id,  ^ 

12.  The  Case  of  Escanaba  Co.  v.  Chicago,  107  U.  S.  679,  Comkented  on,  and  the 
points  supposed  to  distinguish  it  from  that  case  pointed  out.     Id. 

13.  The  Right  of  the  State  to  Control  and  Regulate  that  Portion  of  Chan- 
nel Street,  between  Fourth  and  Fifth  streets,  in  the  ci^  and  county  of  San 
Francisco,  which  is  covered  by  the  waters  of  the  bay  of  San  Francisco,  and  navi^'A- 
ble  by  vessels  engaged  in  commerce,  was  not  surrendered  by  the  statute  of  March 
26,  ISoi,  granting  to  the  city  of  San  Francisco  the  tide-landa  known  as  the  b^acb- 
and-water  lots,  and  establishing  a  permanent  water-front  for  such  city,  nor  by  tbe 
statute  dedicating  certain  streets  in  such  city  to  public  use  as  streets:  Stat.  185S,  p. 
324;  nor  by  the  statute  of  March  20,  1868,  dedicating  a  certain  portion  of  ChaunJ 
street  to  be  an  open  channel,  and  authorizing  such  city  to  extend  streets  across  it  by 
arched  or  draw  bridges;  nor  by  the  statute  of  March  30,  1868,  establishing  a  hoard 
of  tide-land  commissioners;  nor  by  the  statute  of  April  1,  1872,  offering  to  dedicate 
such  portion  of  Channel  .street  to  the  city  and  county  of  San  Francisco  on  certaui 
conditii)ns,  which  have  never  been  complied  with.     Id, 

14.  Northern  Pacific  Authorized  to  Bridge  a  Navigable  Water  on  the  Line 
OF  ITS  Road. — The  Northern  Pacific  Railway  Company  was  authorized  by  said  acts 
**  to  lay  out,  locate,  construct,  furnish,  maintain,  and  enjoy  a  continuous  railway  ' 
from  Lake  Superior  to  Portland,  Or.,  "with  all  the  powers,  privileges,  and  imma- 
nities  necessary  to  carry  into  effect  the  purpose"  of  said  acts;  the  same  **to  1^ 
constructed  in  a  substantial  and  workmanlike  manner,  with  all  the  necessary  drav.s 
*  *  *  bridges,  etc.,  •  •  •  eanal  in  all  respects  to  railways  of  the  fii-st 
class;  "  aud  it  is  necessary  to  cross  the  Wallamet  river  with  such  road  in  onler  to 
reach  Portland  from  the  eastward.  Htld^  that  the  right  of  the  Northern  Pacific 
Railway  Company  to  build  and  maintain  a  draw-bridge  across  said  river  or  otlitr 
navigable  water  on  the  line  of  its  road  to  Portland  witliout  causing  any  unnecessary 
injury  or  obstruction  to  the  usefulness  thereof,  is  clearly  implied  in  said  acts;  bnt 
that  congress  not  having  prescribed  the  exact  location  or  particular  character  of  said 
bridge,  the  right  of  the  corporation  to  construct  it  is  subject  to  the  judgment  of  the 
proper  court,  as  to  whether  it  is  being  constructed  without  uimecessary  injury  to 
the  navigability  of  such  water,  upon  the  complaint  of  any  one  specially  injurvJ 
thereby,  or  likely  to  be.  Hughes  v.  Northern  Pacific  Railway  Company  (U.  S.  Cir. 
Ct.,  Or.),  I,  21. 

2.  Rights  AoQtmiED  by  Appropriation. 

15.  Rights  of  a  Prior  Approfriator  of  Water  may  be  Lost  by  an  Adverse  U.-s 
thereof  by  another,  for  a  sufficient  length  of  time,  and  the  prior  appropriator  s  ac- 
quiescence therein.     Smith  v,  Logan  (Nev. )  I,  391. 

16.  pRiou  Appropriator  of  Water  Who  for  Many  Years  Makes  No  Use  thereof, 
but  allows  another  to  constiiict  a  ditch  and  divert  such  water  without  notifying  the 
latter  of  his  prior  appropriation,  will  be  presumed  to  have  abandoned  the  aame. 
/>o/T  v,  Hammond  (Col.),  I,  357. 
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17.  Bights  to  the  Use  of  Water  Acquired  by  Appropriation,  aDd  ased  by  the  ap- 

Sropriator  for  the  purpose  of  irrigating  certain  lands  on  which  he  was  trespassing, 
id  not  become  appurtenant  to  such  lands,  and  pass  to  one  in  the  possession  under 
a  contract  tor  the  sale  thereof  with  the  owner.    Smith  v.  Logan  (Nev.),  I,  391. 
IS.  Ayy  Rights  AoQtriRED  by  a  Settler  on  Public  Lands  Bordering  upon  a  Stream, 
the  waters  of  which  had  been  previously  appropriated,  are  taken  subject  to  such 
appropriation.    Lytle  Creek  Water  Co.  v.  Ptrdew  (Cal.),  I,  866. 

19.  When  there  is  Nothing  jn  the  Record  to  Indicate  that  when  All  the 
Waters  of  a  certain  stream  were  appropriated  any  of  the  lands  by  or  through  wlkich 
such  stream  flowed  had  passed  into  private  ownership,  it  will  be  presumed  that  such 
lands  were  public  lands  of  the  United  States.     Id, 

20.  In  an  Action  bt  an  Appropriator  of  the  Water  of  a  Certain  Stream  to  Re- 
strain A  Defendant  from  Diybrtino  the  same,  when  the  court  finds  that  the 
plaintiff  has  a  separate  title  to  the  use  of  all  the  water  for  a  certain  length  of  time 
out  of  a  longer  period,  and  that  other  appropriators  had  a  right  to  the  use  thereof, 
but  fails  to  find  as  to  the  order  in  which  the  persons  interested  in  the  appropriation 
used  it,  or  as  to  the  times  when  the  periods  during  which  the  plaintiff  would  be 
entitled  to  the  exclusive  use  would  recur,  no  decree  fixing  the  rights  of  the  plaintiff 
or  prohibiting  the  defendant  from  interfering  therewith  can  oe  entered,  unless 
the  other  persons  entitled  to  the  use  of  such  water  are  made  parties  to  the  action.  /(/. 

21.  Legislature  has  Power  to  Provide  that  the  Owner  op  an  Existing  Water 
Ditch  upon  or  across  his  own  land,  or  the  land  of  another,  shall  not  prohibit  a 
third  person  from  using  and  enlarging  the  same;  but  it  can  not  limit  or  direct  the 
compensation  to  be  paid  for  the  property  so  taken,  or  the  damages  occasioned  by 
enlarging  the  ditch,  or  otherwise.     Trippe  v.  Overacker  (Col. ),  I,  352. 

22.  Proprietor  of  an  Irrigating  Ditch,  whether  upon  his  Own  Land  or  that  of 
another,  has  a  property  ownership  both  in  the  ditch  and  the  right  of  wav  therefor, 
and  a  third  person  can  not  use  or  enlarge  the  same  without  the  owner  s  consent, 
except  upon  payment  of  just  compensation  as  provided  by  the  constitution.     Id. 

23.  Covenants  in  Relation  to  the  Use  of  Water,  when  Run  with  the  Land. — 
Where  the  owners  of  two  adjoining  tracts  of  land,  separated  by  a  stream,  covenant 
and  agree  between  themselves  as  such  owners,  that  the  waters  of  such  stream  should 
be  taken  and  conveyed  to  a  reservoir  on  the  land  of  one  owner,  by  ditches  and 
flumes  constructed  at  their  joint  expense,  and  that  from  such  reservoir  the  other 
owner  might  construct  ditches  across  such  land  and  convev  one  half  of  the  water 
to  his  own  premises,  such  covenants  run  with  the  land;  and  the  successor  in  inter- 
est of  the  owner  on  whose  land  the  reservoir  is  situated  can  not,  by  going  to  a  point 
higher  up  on  the  stream,  and  taking  water  therefrom  and  conveying  it  to  his  land, 
claim  the  whole  of  it  for  his  own  use.  Nor  will  such  exclusive  right  be  created  by 
the  statute  of  limitations  in  the  absence  of  an  adverse  use.  WeiU  v.  BcUdwin  (Cal. ), 
I,56L 

24.  Grantee  of  Land  by  Deed,  Which  Gives  Him  the  Right  to  Take  Sufficient 
Water  from  certain  ditches  *'  to  irrigate  the  land  conveyed  and  for  domestic  pur- 
poses, to  an  amount  not  exceeding  two  hundred  inches,"  upon  condition  that  he 
should  '*  pay  pro  rcUa  as  the  amount  of  water  he  uses  on  the  land  conveyed  shall 
bear  to  the  whole  amount  of  water  that  is  conveyed  in  said  ditches,  for  anv  needed 
repairs  of  said  ditches,"  has  the  option  of  using  whatever  amount  of  water  ne  deems 
suflicient  for  these  purposes,  and  is  not  liable  for  the  expenses  incurred  in  repairing 

•the  ditches  beyond  a7>ro  rcUa  proportion,  based  upon  the  quantity  of  water  actually 
used  or  demanded  by  him.     Broicn  v.  Evans  (Nev.),  I,  3S7. 

25.  Where,  however,  Such  Grantee  Serves  the  Grantor  with  Notice  that  He 
Requires  a  specific  quantity  of  water,  and  the  same  is  furnished  him,  he  is  estopped 
from  denying  that  he  did  not  need  the  same  and  did  not  use  it.  And  in  an  action 
against  him  to  recover  his  proportionate  share  of  such  expenses,  such  notices,  so 
long  as  they  remain  unrevoked,  are  admissible  in  evidence  to  show  the  amount  of 
water  used  by  him.     Id. 

26.  Judgment  Reversed  on  the  Authority  of  Anaheim  Water  Co.t;.  Semi-tropio 
Water  Co.,  12  Pac.  C.  L.  J.  158.  SaiUa  Ana  Vcdley  Irrigatiwj  Co.  v.  Anaheim 
Water  Co.  (Cal.),  I,  487. 

27.  Action  by  Prior  Appropriator — Essential  Averments. — A  complaint  by  a  prior 
appropriator  of  water,  which  alleges  the  ultimate  fact  of  the  legal  right  in  the  sub- 
ject-mater  of  the  action  as  being  in  the  plaintiff,  need  not  allege  the  subordinate 
facts  tending  to  prove  such  ultimate  fact,  such  as  the  date  of  the  plaintiff's  location, 
or  the  location,  size,  grade,  or  capacity  to  carry  water,  of  any  of  his  ditches.  Lortnz 
el  al.  V.  Jacobs  et  al.  (Cal.),  IT,  722. 
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28.  Wrongful  Divebsion  of  Watek — Injunction.— Where  any  one  of  two  or  more 
co-owners  in  the  use  of  the  waters  of  a  stream,  which  has  been  appropriated  by  them 
for  a  beneficial  purpose,  diverts  for  use  a  greater  quantity  of  the  water  than  of  right 
belongs  to  him,  so  as  to  perceptibly  reduce  the  volume  of  water  flowing  ia  tho 
stream  and  to  materially  diminish  the  quantity  to  which  the  others  are  entitled,  in 
consequence  of  which  they  are  damagea  and  their  rights  violated,  such  parties  are 
entitled  to  an  injunction  enjoining  the  wrong-doers  from  diverting  the  water  to  their 
ill  jury.     Id. 

29.  Eecord  of  Formxk  Judgment — ^Admissibility  of. — In  an  action  where  tlie  qnes* 
tion  at  issue  is  the  quantitative  interest  of  the  parties  in  the  natural  flow  of  a  cer- 
tain stream,  the  record  of  a  former  action  of  partition,  wherein  certain  of  the  present 
plaintiffs  and  defendants  were  parties,  and  where  issue  was  joined  as  to  their  re* 
spective  interests,  is  admissible  as  against  such  parties.     Id, 

30.  Subsequent  Appropriation  of  the  Waters  of  a  Ravine,  which  had  been  prior 
appropriated,  only  extends  to  the  waters  suffered  to  go  to  waste  by  the  prior  appro- 
priator.     Brown  v.  MuUin  (Cal.),  II,  133. 

31.  A  Finding  that  the  Plaintiff  was  Entitled  to  Waters  of  a  certain  ravine  held 
unsupported  by  the  evidence.     Id, 

82.  Abandonment,  Evidence  of.— A  failure  to  use  water  appropriated  for  a  time  is 
competent  evidence  on  the  question  of  abandonment,  and  if  such  uon-uaer  continaes 
for  an  unreasonable  period,  it  may  create  a  presumption  of  intention  to  abandon. 
Such  presumption  is  not  conclusive,  but  may  be  overcome  by  other  satisfactory  evi- 
dence.    Sieber  v.  t^nk  (Cal.),  II,  98. 

33.  Change  of  Point  of  Diversion,  Effect  of. — An  appropriator's  rights  of  priority 
are  not  affected  by  a  change  of  eighty  feet  in  the  point  of  diversion,  when  both 
points  of  appropriation  were  upon  the  same  stream,  and  no  change  was  made  in  the 
quantity  of  water  diverted,  and  no  one  was  injured  by  the  removal,  and  the  use  and 
the  points  of  application  of  such  use  remained  the  same.     Id. 

34.  Application  of  the  Water  to  Some  Useful  Industry  is  essential  to  a  valid 
appropriation.  Such  application  must  be  made  within  a  reasonable  time  to  the 
business  for  which  the  appropriation  was  made.  What  constitutes  such  reasonable 
time  is  a  question  of  fact,  depending  upon  the  circumstances  of  each  case.    Id. 

35.  Increase  in  the  Amount  of  Water  Appropriated. — Where  a  prior  appropriator 
of  water  subsequently  enlarges  his  ditches,  and  diverts  a  larger  amount  of  water 
than  that  originally  appropriated,  his  right  to  the  increased  flow  is  taken  subject  to 
the  righte  of  other  appropriators  which  attached  prior  to  time  of  enlargement,    hi 

36.  An  Appropriation  of  Water  is  not  Complete  until  the  Actual  Diversiox 
or  the  use  of  the  water;  but  if  the  appropriator  prosecutes  his  work  with  reasonable 
diligence  his  right  of  appropriation  relates  to  the  time  when  the  first  step  was  taken 
to  secure  it.     Id. 

37.  Appropriation  and  Diversion  of  Water — Trespass — Injunction. — One  of  sev- 
eral appropriators  of  the  entire  waters  of  a  stream  is  entitled  to  have  the  unlawful 
diversion  thereof  by  a  mere  trespasser  enjoined,  although  the  plaintiff  s  co-appn)- 
priators  are  not  before  the  court,  and  the  time  whez:  the  plaintiff  ia  entitled  to  u»e 
such  waters  has  not,  as  between  him  and  his  co-appropriators,  been  fixed  in  any 
way.     LyOe  Cretk  }VaUr  Co.  v.  Perdew  et  al.  (Cal.),  Ill,  410. 

38.  Appropriation  of  Water — Rights  of  Appropriators. — As  between  two  appro- 
priators of  the  waters  of  the  same  stream,  the  one  whoso  appropriation  was  tirst 
made  has  the  prior  right  to  the  use  of  such  water.  Simpson  v.  WUlkans  (Xev.),  l\\ 
680. 

39.  The  Same— Amount  of  Water  to  Which  Appropriator  is  Entitled.— The 
amount  of  water  to  which  a  prior  appropriator  is  entitled  is  limited  to  the  amount 
actually  applied  to  the  purpose  for  whicn  the  appropriation  was  made.     Id. 

40.  Appropriation  of  Water — Right  of,  when  Begins — Relation. — In  determin- 
ing the  time  when  a  right  to  water  by  appropriation  commences,  the  law  does  not 
restrict  the  appropriator  to  the  date  of  his  use  of  the  water.  The  right  to  the  use 
of  the  water  relates  back  to  the  time  when  the  appropriator  begins  his  dam,  ditch, 
flume,  or  other  appliance,  by  means  of  which  the  appropriation  is  effected;  pro- 
vided the  enterprise  is  prosecuted  with  reasonable  diligence.  Under  the  circum- 
stances of  this  case,  a  delay  for  one  season,  in  using  the  water,  was  not  unreason- 
able.    Irwin  V.  Strait  et  al.  (Nev.),  IV,  582. 

3.   Riparian  Proprietors. 

42.  Rights  of  Grantee  in  Natural  Streams  at  Common  Law  in  Califorxl*.— 
Whatever  limitations  there  may  be  upon  the  right  which  the  grantee  of  a  parcel  of 
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land  acquires  in  a  natural  Btream  of  water  running  over  it,  it  is  well  settled,  both 
by  the  common  law  and  in  this  state,  that  the  right  itself  is  incident  to  the  prop- 
erty in  the  land,  and  passes  by  a  grant  theroef,  an  incorporeal  hereditament. 
Luxet  al.  v.  Hoggin  ei  al.  (Cal.),  IV,  256,  275. 
43.  The  Sams — Affbopriation  ov  Water — Constbuction  07  Code  and  United 
States  Statutes. — One  who  purchases  land  from  the  United  States,  or  from  this 
state,  after  the  whole  or  some  part  of  the  water  of  a  natural  watercoarse,  running 
through  such  land,  has  been  appropriated  by  some  one  else,  under  the  act  of  con- 
gress of  July  26,  1866,  or  under  the  provisions  of  title  8  of  the  civil  code  of  this 
state,  takes  such  land  subject  to  the  nghts  acquired  by  such  prior  appropriator. 
Such  provisions  of  the  civil  code  only  aOect  water  flowing  over  lands  owned  by  this 
state  or  by  the  United  States.  They  do  not  affect  the  rights  of  riparian  proprietors: 
1.  Because  it  is  expressly  declared  that  they  shall  not;  and  2.  Because  an  owner  of 
land  can  not  be  divested  of  any  interest  which  he  has  acquired  therein,  except  for  a 

^>ublic  use,  and  not  then  until  just  compensation  has  been  made.  Id, 
!^HE  Same— Appbopbiation  of  Water  on  Public  Land  ArrsB  Date  of  Pur- 
chase.— ^The  right  of  a  purchaser  of  public  lands  of  this  state  to  have  a  natural 
stream  of  water  flowing  thereon,  at  the  date  of  his  purchase,  continue  to  flow  cur- 
rere  soUbat,  is  not  affected  by  an  appropriation  of  the  waters  of  such  stream,  made 
subsequent  to  the  date  of  his  purchase,  but  prior  to  the  date  of  his  patent.     Id, 

45.  Rights  of  Kiparian  Proprietors,  as  between  Themselves  and  Oilers.— A 
riparian  proprietor  has  a  right  to  the  reasonable  use  of  water,  flowing  in  a  natural 
stream  over  his  land.  What  is  a  reasonable  use,  in  any  given  case,  depends  uxx)n 
the  facts  and  circumstances  of  that  case.  But  it  is  only  as  between  riparian  pro- 
prietors that  the  question  can  ever  arise.  One  not  a  riparian  proprietor  has  no 
right  to  interfere  in  any  way  with  the  natural  flow  of  a  stream  of  water  over  a  ripa- 
rian proprietor's  land.     Id, 

46.  The  Same — Estoppel  in  Pais — What  Amounts  to.— A  riparian  proprietor  is  not 
estopped  from  disputinff  the  validity  of  an  appropriation  of  the  waters  of  a  stream 
flowmg  through  his  land,  by  the  mere  fact  that  he  knew  of  the  intention  of  the  ap- 
propriator to  divert  such  water  before  any  was  diverted,  and  of  the  construction  of 
works  for  such  purpose,  but  made  no  objection  thereto  before  bringing  an  action  to 
prevent  the  same.    Id, 

47.  A  RIPARL4N  Proprietor  is  not  Entitled  to  Divert  and  Use  All  the  Waters 
OP  A  Stream  for  purposes  of  irrigation,  without  regard  to  the  wants  and  necessities 
of  other  riparian  proprietors,  although  the  amount  so  diverted  and  used  was  no  more 
than  necessary  for  the  irrigation  of  his  land.  Learned  v.  Tangeman  et  al.  (Cal. ), 
III,  163. 

48.  A  Riparian  Proprietor  mat  Restrain  the  Diversion  of  Ant  Water  from 
HIS  Stream  on  the  part  of  one  who  has  conducted  water  into  it  by  artificial  means, 
unless  the  latter  show  that  he  has  not  taken  from  the  stream  more  water  than  he 
led  into  it.     Wilcox  v.  Hawtch  (Cal.),  I,  481. 

49.  One  in  the  Possession  of  Land  under  an  Unexecuted  Contract  for  the 
Sale  thereof  can  not  assert  the  rights  of  a  riparian  proprietor  in  an  adjoining 
stream.    Smith  v.  Logan  (Nev.),  I,  391.    * 

60.  Diversion  of  Water — Removal  of  Dam— Prkliminart  Injunction. — The  su- 
perior court  has  iurisdiotion  to  grant  a  preliminary  injunqtion  restraining  an  alleged 
trespasser  from  diverting  the  waters  of  a  stream  during  the  litigation,  and  to  require 
him  to  remove  the  means  by  which  the  diversion  is  made.  Johnson  v.  Superior 
Court  of  Tulare  County  (Cal. ),  III,  677. 

See  Board  of  Harbor  Commissioners,  1;  Corporations,  54;  Dedication,  5;  Ease- 
ments, 5;  Executions,  1;  Injunction,  21;  Larcent,  17;  Nuisance,  4. 

WHARVES. 
See  Board  of  Harbor  OmmlssionerSj 

WIFE. 
See  Husband  and  Wife. 

WILLS. 

1.  Writing  Proposed  as  an  Olographic  Will'  can  not  be  Adbhtted  to  Probate, 
where  any  part  of  the  date,  such  as  the  year,  is  not  written  by  the  deceased. 
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although  the  rest  of  the  writinff  complies  with  the  statatory  requirements  in  refer- 
ence to  such  wills.     Estate  ofSulinga  (Cal.)r  I,  140. 

2.    W  HERE  AN   UnMA&BIBD  PeBSON  HAS  MaDE  A   WiLL,   AND  AFTERWARDS  'MlAXBIES, 

the  rnaiTiage,  whether  followed  by  the  birth  of  issne  or  not,  operates  by  presump- 
tion of  law,  in  case  of  the  survival  of  tlie  wife  or  children,  as  a  revocation  of  the 
will,  unless  some  specific  provision  has  been  made  by  the  will  itself,  or  by  marriage 
contract  for  the  wife,  or  by  some  settlement  or  provision  lor  any  surviving  children. 
Such  presumption  of  revocation  depends  upon  the  question  of  survivorship,  and  does 
not  admit  of  evidence  to  the  contrary  unless  provision  has  been  made  for  the  wife 
or  children  surviving.     Sanders  v.  Simcich  (Cal.),  I,  868. 

3.  In  Determining  the  Special  Issues  Submitted  to  Them,  in  Proceedings  for 

THE  Probate  ot^u  will,  the  jury  should  not  take  into  consideration  family  difficul- 
ties, except  as  bearing  on  the  testamentary  capacity  of  the  deceased.  Estate  of  Lang 
(Cal.),  I,  773. 

4.  Courts  will  not  Presume,  because  a  Testator  is  a  Drunkard,  that  therefore 

he  is  of  unsound  mind.     Id, 
6.  The  Intent  with  Which  a  Testator  Tore  his  Signature  from  his  Will,  while 
of  unsound  mind,  does  not  constitute  an  element  of  revocation.     Id. 

6.  A  Legacy  Which  the  Testator  Directs  to  be  Paid  out  of  the  First  Moneys 

realized  from  his  estate,  after  the  payment  of  debts  and  funeral  expenses,  does  not 
become  due  and  payable,  and  consequently  does  not  bear  interest,  until  after  such 
debts  and  funeral  expenses  are  paid.     Estate  of  James  (Cal.),  I,  775. 

7.  A  Devise  of  Certain  Keal  Estate  is  not  Void  for  Restraining  the  Power 

OF  Alienation  beyond  the  time  authorized  by  statute,  where  a  testatrix  gives  the 
same  to  her  two  daughters  **  in  common,  for  the  term  of  their  natural  lives,  and 
after  their  death,  or  the  death  of  either  of  them,  the  share  of  the  one  dying  to  her 
children  in  fee  simple,  the  children  of  each  daughter  to  take  one  half  thereof;  or  in 
case  of  the  death  of  either  of  said  daughters  without  issne,  then  the  children  of  the 
other  daughter  to  take  all  of  the  same;"  provided  that  neither  of  such  daughters 
could  sell  the  same;  and  provided  that  no  one  of  their  children  should  have  the 
power  to  sell  his  interest  until  after  all  of  the  children  taking  shall  attain  majority; 
*'  and  if  any  of  said  children  shall  die  durinff  minority,  then  the  brothers  or  sisten, 
by  my  said  daughters,  of  the  child  or  chUaren  so  dying,  shall  take  all  of  the  said 
property  in  the  same  manner  as  though  the  child  or  bhildren  dying  had  never  been 
l)orn;  and  upon  the  death  of  all  the  children  of  either  of  my  daughters,  after  the 
death  of  their  mother,  the  said  property  shall  all  be  and  become  the  property  of  the 
children  of  the  other  daughter  in  fee;  and  that  all  of  the  children  of  both  my 
daughters  who  shall  attain  the  age  of  majority,  and  none  other,  shall  be  and  become, 
at  such  time  as  all  living  children  of  my  said  daughters  shall  attain  to  the  age  of 
majority,  sole  and  absolute  owners  in  fee  simple  of  said  property."  Buchanan  v. 
Schidderman  (Or.),  I,  685. 

8.  Testator's   Mental  Unsoundness,  how  Alleged. — A  testator^s  mental  unsound- 

ness is  sufficiently  averred  by  an  allegation  that  at  the  time  of  signing  the  supposed 
will  he  was  not  of  sound  and  disposiug  mind,  but  on  the  contrary  he  was  at  such 
time  of  unsound  mind.     Estate  o/Crozier  (Cal.),  Ill,  377- 

9.  Devise — Legacy  Charged  on  Land — Election. — A  devisee,  by  accepting  a  devise 

charged  with  the  [myment  of  a  legacy,  becomes  personally  liable  therefor;  and 
although  the  will  gives  the  devisee  the  option  of  dischai'ging  the  legacy  by  convey- 
ing to  the  legatee  land  equal  in  value  to  the  amount  of  the  legacy,  he  will  be  pre- 
sumed to  have  elected  to  pay  the  same  in  money,  notwithstanding  the  estate  has 
not  been  fully  distributed,  if  tor  a  long  number  of  years  he  receives  the  reuts  and 
profits  of  the  devise,  without  directly  manifesting  his  election,  and  it  appears  that 
such  devise  is  amply  sufficient  to  discharge  such  legacy.  Dunne  et  cU.  v.  Dunne 
(Cal.),  Ill,  426;  Id.,  IV,  623. 

10.  Will  Construed — Trusts — Kecommkndation  and  Request. — The  will  of  David 
D.  Col  ton  contains  this  provision:  **I  give  and  bequeath  to  my  said  wife,  Ellen  M. 
Col  ton,  all  my  estate,  real  and  personal,  of  which  I  shall  die  seised  or  possessed  or 
entitled  to.  I  recommend  to  her  the  care  and  protection  of  my  mother  and  sister, 
and  request  her  to  make  such  gift  and  provision  for  them  as  in  her  judgment  will 
be  best. "  Heldf  that  this  provision  is  not  an  absolute  gift  or  bequest  in  trust  for 
the  mother  and  sister  of  the  testator;  that  is,  not  an  imperative  command  to  make 
the  provision  for  their  support,  but  only  a  recommendation  and  request,  leaving  the 
matter  to  the  judgment  and  discretion  of  his  surviving  wife.  Cotton  v.  CoUoh  (U. 
S.  Cir.  Ct.,  Cal.).  IV,  11,  18. 
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11.  Tkitsts  Abisino  tbou  Prxgatost  Wokdb  TXf  WnuB.— The  oonditicras  neoenanr 
to  ruse  a  trust  from  words  of  recommendation  and  request  in  a  will  discussed.    Id, 

12.  RcTLBS  voR  CoKtrmucnoK  ov  Wills  under  the  cIyU  code  of  California  stated  and 
applied.    Id. 

13.  DsvisB— Construction  or— Salk  and  Repxtrohasb  or  Land  Dkvised. — ^A  testa- 
tor devises  to  his  son  "  all  that  portion  of  real  estate  he  has  inclosed  and  now  has 
in  his  possession,  supposed  to  contain  one  hundred  and  forty  acres,  more  or  less." 
By  other  provisions  oi  the  will  an  intention  was  manifested  to  dispose  of  all  the 
property  the  testator  possessed.  Subsequent  to  the  date  of  the  will  he  sold  a  por- 
tion of  the  land  devised,  and  afterward  bought  the  same  back.  Held,  that  the 
portion  so  sold  and  bought  back  passed  to  the  son  under  the  foregoing  devise.  In 
re  Estate  of  Hopper  jC&L),  IV,  368. 

14.  Identification  of  Land  Devised— Evidencx  to  Show. — In  an  action  by  a  devieee 
to  recover  the  value  of  a  tract  of  land  distributed  to  him,  but  which  had,  been  lost 
to  the  estate  of  the  testator  by  the  inexcusable  negligence  of  an  executor,  extrinsic 
evidence  is  admissible  to  identify  the  land  described  in  the  complaint  by  metes  and 
bounds  with  that  described  in  the  inventory  and  decree  of  distribtttion.  H^Aee^v. 
Bolton  (Cal.),  IV,  370. 

See  Estates  ov  Deosaebd  Persons,  7;  Evidrnce,  28;  Findings,  2&6;  Mexican  Grants,  6. 

WITNESSES. 

1.  Chinese  WiTNaaSES. — Chinese  persons  are,  under  the  constitution  and  laws  of  the 

United  States  guaranteeing  to  them  '*  the  equal  protection  of  the  laws,"  competent 
witnesses.    In  re  Tung  Yeong  (U.  S.  Diet.  C5t.,  Cal.).  I,  W7. 

2.  A  Chinese  Person  is  not  Incompetent  as  a  Witness  Who  Testifies  oh  his 

Examination,  before  being  sworn,  that  he  believed  in  the  Chinese  religion,  and 
knew  that  he  was  to  tell  tne  truth,  although  the  record  does  not  show  what  sych 
religion  teaches  in  regard  to  the  existence  of  a  supreme  beins,  or  in  regard  to  future 
rewards  and  punishment.     Territory  of  New  Mexico  v.  Yee  Shun  (N.  M.),  I,  666. 

3.  The  Partt  Objectino  to  the  Competency  of  a  Witness  forawanfof  religions 

belief  must  show  such  want  by  evidence  cdiunde.    Id, 

4.  Deaf  and  Dumb  Witness— Competency  of. — A  deaf  and  dumb  child  about  nine 

years  of  age,  who  has  no  idea  of  the  nature  or  sanctity  of  an  oath,  and  who  can  not 
be  made  to  understand  questions  asked  him,  is  not  competent  as  a  witness.  Terri- 
tory etc  v.  Duran  et  oL  (N.  M.),  11, 274. 

5.  Impeachment  of  Witnbsst— Form  of  Qcestion.— For  the  purpose  of  impeaching 

a  witness  on  account  of  his  general  reputation,  the  inquiry  Ib  not  confined  to  ^e 
general  reputation  for  truth  and  veracity,  but  may  extend  to  his  general  reputation 
for  truth,  honesty,  and  integrity.  HecUh  v.  ScoU  (Cal.),  HI,  644. 
G.  Same — ^Residence  of  Impeaching  Witness. — If  an  impeaching  witness  has  knowl- 
edge of  the  eeneral  reputation  of  the  person  impeachea  in  the  community,  the  resi- 
dence of  such  witness  is  matter  for  the  jury  to  consider,  and  not  the  court.  If  he 
had  any  knowledge,  he  is  entitled  to  speiJc,  and  it  is  for  the  jury  to  determine  the 
value  of  his  testimony.     Id, 

7.  Impeachment  of  Witness — ^Laying  Foundation — ^Hostility. — ^The  same  founda- 

tion must  be  laid  for  the  impeachment  of  a  witness,  in  showing  his  declarations 
hostile  to  the  prisoner,  as  in  showing  his  contradictory  statements.  Staie  v.  Siewcari 
(Dr.),  m,  229. 

8.  Impsacbmbnt  of  Witness— Convictcon,  how  Pboyed.— Under  section  2051  of  the 

code  of  civil  procedure  a  witness  may  be  impeached  by  asking  him  if  he  has  been 
convicted  of  a  felony.  The  conviction  of  a  misdemeanor,  however,  must  be  proved 
by  the  record  of  conviction.    People  v.  Schenick  (Cal.),  IV.  77. 

9.  MuBDER— Impeachment  of  Witness. — On  a  trial  for  murder  a  witness  for  the  de- 

fense was  asked  in  substance  whether  the  prisoner  had  ever  informed  her  that  he 
intended  to  kill  the  deceased.  She  answered  no.  Subsequently  the  prosecution 
called  a  witness,  who  was  asked  whether  the  former  witness  had  ever  said  any- 
thing to  her  about  the  defendant  going  to  kill  the  deceased.  The  defendant  ob- 
jected to  the  inquiry:  1.  Because  the  matter  upon  which  it  was  sought  to  impeach 
the  former  witness  was  immaterial  to  the  issues;  and  2.  Because  a  proper  founda- 
tion had  not  been  laid  for  the  impeachment.  The  court  overruled  the  objection. 
Held,  that  the  evidence  should  We  been  excluded.  People  v.  Buah  (CaL),  I!, 
575. 
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Id. 

Wrmnaa. — B;  the  verificBtioa  of  ta  orig- 
tements  hia  own.  After  tho  filing  ot  an 
perform  tny  office  as  &  pleading,  and  ita 
thoae  of  the  BineDded  comptuat.  Bat 
1  hia  own  behalf,  the  original  compboDt 
of  impeaohing  bim,  when  the  atatementi 
lii  statemenlB  m  &  witneaa.     Jokaacra  i. 

iisas. — Judgment  will  Dot  be  rerened  for 
e  stteadance  of  witneeaee  who  had  been 
f  trial,  but  wlio  had  afterwards  refused 
lir  feea  were  first  paid,  especiall;  where 
Boch  attendance  ^iled  to  set  forth  what 
that  their  t«ttimony  would  be  neceesar;, 
ase.     PtopU  ex  nl.  D<a.n  v.  Comm'rt  0/ 

13.  ExcLUStOK  OP  WiTMaaais  os  Tbial.— Tho  eiclosioo  of  witoeases  from  the  conrt- 
room  daring  the  progrets  of  a  criminal  trial  is  within  the  discretion  of  tfaa  courl 
It  is  not  error  for  the  trial  coart  to  permit  the  prosecution  to  call  a  witnega  wbo  hai 
inadvertently  violated  its  order  excluding  witnesses.     Ftopk  v.  G'Loughlin  (Utah), 

I,  lei. 

See  OoKTiHUAircE,   3-6;    Cosn,   1;    Csikinai.    Law  and    Practice,   15;  Evii»«aci; 
LiCHBS,  4;  MuRDEK  AND  Mahslauobteb,  82;  New  Toiai.,  8. 

WRIT  OF  ASSISTANCE. 
1.  Tktakt  tor  TEAKa— Prior  rrr  ot,  otib  SuB3K(jn«KT  MoRTaioRB.— The  assignee  of 
on  eatat^  for  years,  claiming  under  a  duly  recorded  lease,  is  entitled  to  priority 
over  a  mortgage  ezecated  subaeguent  to  the  date  of  the  lease,  although  the  aasign- 
meat  of  the  lease  was  made  after  a  decree  forecloaiog  auch  mortgage.  If  a  writ  of 
asajatance  ia  asked  for  under  scch  decree,  and  if,  after  the  aasiguee  of  sach  estate 
for  years  had  appeared  and  opposed  such  isBunnce,  the  court  had  nevertheleas 
directed  the  writ  to  issue,  and  the  aaaignee  had  been  amoved  thereunder,  sucb 
facta  would  not  have  constituted  an  adjudication  of  his  rights,  which  would  have 
estopped  hia  asaertion  of  them  in  a  so bvequent  action.  Courts  wi!l  not  undertake 
to  settle  the  conflicting  legal  or  equitable  rights  of  persons  not  parties  to  a  fore- 
rlosare  suit,  upon  an  application  for  a  writ  of  assistance.  £1jioi  v.  Cook  (Cal.),  U, 
733. 

WRIT  OF  ERROR. 


WRIT  OP  EEVIBW. 
See  Cebtiorabi. 
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